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To  my  wife  aud  daughterH  this  Tolnme 
is  iiflboiionately  dedicated. 

Tns  AlTTHOB. 


PREFACE  TO  SECOND  EDITION 


THE  numerous  cases  affecting  the  law  of  married  women, 
decided  since  the  publication  of  the  first  edition  of  this 
work,  nearly  fifteen  years  ago,  and  especially  some  very  radical 
changes  in  our  statutory  laws,  have  mnde  this  new  edition  a 
necessity.  The  author  has  re-examined  the  authorities,  and 
rewritten  practically  every  section  of  the  work,  and  has  added 
about  fifty  per  cent  of  matter  to  the  text,  and  more  than  doubled 
the  number  of  cases  cited.  The  scope  of  the  work,  too,  lias 
been  enlarged,  including  chapters  on  cognate  subjects  not  treated 
in  the  former  edition.  In  view  of  this  enlarged  scope  the 
author  has  thought  it  more  appropriate  that  this  new  edition 
be  known  as  the  *'Law  of  Marital  Rights  in  Texas"  rather  than 
the  "Law  of  Married  Women  in  Texas."  The  new  title  more 
accurately  indicates  the  real  character  of  the  work. 

The  very  generous  reception  given  tlie  volume  by  the  pro- 
fession has  been  a  source  of  gratification  to  the  author,  and 
has  inspired  him  with  the  hope  that  this  new  and  enhirged 
revision  may  meet  with  an  equally  warm  welcome. 

An  appendix  contains  annotations  from  the  Lawyers  Reports 
Annotated  on  some  important  questions  of  community  property. 
These  have  been  included  here  in  order  to  give  to  Texas  lawyers 
the  benefit  of  the  decisions  of  the  courts  of  other  states,  as  well 
as  those  of  Texas,  on  these  topics. 

OciE  Speer. 

Fort  Worth,  Texas,  February  1,  1916. 


PREFACE  TO  FIRST  EDITION 


I  HAVE  endeavored  to  give  to  my  brethren  of  the  Texas  bar 
an  Exposition  of  the  Law  of  Married  Women,  as  adminis- 
tered by  our  Texas  courts.  Our  marital  system  being  so  greatly 
at  variance  with  the  common  law  upon  that  subject,  the  need  of 
such  work  will  readily  suggest  itself  to  every  practitioner.  The 
marital  relations,  too,  being  governed  largely  by  statutes,  the 
general  works  upon  the  subject  are  of  little  practical  utility.  I 
have  undertaken  not  merely  to  make  a  compilation  of  the  various 
statutes  affecting  married  women,  but  also  to  treat  of  the  various 
phases  of  the  subject  as  they  have  naturally  suggested  them- 
selves, citing  the  decisions  from  all  of  our  appellate  courts.  On 
the  whole,  the  bar  has  every  reason  to  congratulate  our  appellate 
judges  on  the  very  intelligent  interpretation  of  our  statutes  gov- 
erning the  marital  rights,  but  at  best  some  inconsistencies  are 
to  be  found.  I  have  not  hesitated,  when  I  deemed  it  proper,  to 
invite  the  attention  of  my  readers  to  these.  Wherever  an  indi- 
vidual opinion  is  expressed,  I  am  sure  an  intelligent  profession 
will  read  it  in  the  spirit  in  which  I  have  written  it, — ^not  as 
critic,  but  in  the  hope  of  lending  some  aid  in  the  search  for 
truth.  I  am  fully  conscious  of  imperfection,  but  sincerely  trust 
that  a  generous  profession  will  receive  more  good  than  harm 
from  what  I  have  written. 

I  would  be  ungrateful  were  I  to  close  this  note  without  an 
acknowledgment  of  the  valuable  services  rendered  me  in  the 
preparation  of  this  work  by  the  timely  suggestions  of  Ex-Chief 
Justice  B.  D.  Tarlton,  of  Forth  Worth,  and  of  the  assistance  of 
my  brother  and  law  partner,  John  Speer. 

OciE  Speeb. 

Bowie,  Texas,  April  1,  1901. 
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Of  marriage  in  general.  § 
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i  1.  Of  marriage  in  generaL 

A  proper  study  of  the  legal  rights  of  married  women  nec- 
efc5arily  involves  a  consideration  of  the  subject  of  marriage. 
The  source  of  marriage  is  the  law  of  nature.  It  had  its  origin 
in  the  breast  of  Divinity.  When  God  said  it  was  not  good 
that  the  man  should  be  alone,  and  gave  to  Adam  his  helpmeet. 
Eve,  it  was  the  establishment  of  a  precedent  the  wisdom  of 
which  no  court  has  ever  questioned,  and  of  such  eminent  au- 
thority that  it  will  probably  be  followed  and  approved  as  long 

lA  civilization  lasts.     This  divinelv  instituted  relation  is  rec- 

t/ 

fjgnized    by    all    civilized    nations,    and    is   essential    to    the 
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peace,  happiness,  and  well-being  of  society.  It  is  the  substratum 
upon  which  rests  our  social  structure,  and  the  parent  stock  from 
which  grow  all  of  our  domestic  relations.  Marriage  concerns 
not  alone  the  immediate  parties  to  its  consummation,  but  in- 
volves to  an  inestimable  degree  the  rights  of  society,  and  there- 
fore of  government  as  well.  It  has  well  been  said  to  be  the 
parent,  and  not  the  child,  of  civil  society.  The  highest  aim  of 
government  is  citizenship,  its  greatest  solicitude  its  children. 
The  former  can  be  attained,  and  the  latter  satisfied,  only  by  the 
wholesome  regulation  of  the  marital  relation.  Hence,  the  state 
may  be  said  to  be  the  third  party  to  every  marriage  contract. 
While  marriage  is  a  thing  of  right,  recognized  by  all  civilized 
countries  and  encouraged  by  public  policy,  yet  that  same  policy 
demands  that  society  maintain  an  immediate  oversight  of  it  to 
the  end  that  its  sanctity  may  be  preserved  and  its  fullest  fruition 
attained.  Like  public  corporations,  marriage  is  an  institution 
subject  to  the  control  of  law  for  the  benefit  of  the  community, 
but  very  unlike  them  in  that  the  one  is  a  creature  of  the  law, 
whilst  the  other  cannot  be  forbidden  by  it. 


§  2.  Legal 

By  the  laws  of  those  countries  where  the  Roman  Catholic 
Church  is  established  by  law,  as  in  Mexico  prior  to  the  revo- 
lution which  freed  Texas  from  that  government,  marriage  is 
regarded  as  a  sacrament,  rather  than  as  a  civil  contract,*  while 
in  all  Protestant  countries  marriage  is  almost  universally  re- 
garded as  a  mere  civil  contract  subject  to  the  control  of 
the  state.*  So,  too,  by  the  civil  or  Roman  law,  marriage  was 
held  to  be  merely  a  civil  contract.'  Our  own  courts  at  an  early 
day  defined  marriage  to  be  "a  mutual  agreement  of  a  man  and 
woman  to  live  together  in  the  relation  and  under  the  duties  of 
husband  and  wife,  sharing  each  other's  fate  or  fortune,  for  weal 
or  woe,  until  parted  by  death,  which,  in  organized  society,  is 
subject  to  certain  impediments,  and  legalized  by  compliance 

1  Honey  v.  Clark,  37  Tex.  686.  31  Tex.  Crira.  Rep.  186,  37  Am.  St. 

•  Rice  V.  Rice,  31  Tex.  174;  Edel-  Rep.  802,  20  S.  W.  399,  716. 

Ptoin  V.  Brown,   35  Tex.   Civ.   App.  3  Honey  v.  Clark,  37  Tex.  686. 
625,  80  S.  W.  1027 ;  Simon  v.  State, 
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with  certain  forms  of  Jaw.  The  relation  itself  is  natural ;  the 
prescribed  impediments  and  the  forms  of  laws  for  its  legal  con- 
summation are  artificial,  being  the  work  of  government"  * 

§  3.  A  statoi  or  rdation. 

But  marriage  is  not  a  mere  contract,  nor  yet  a  mere  sacra- 
ment It  is  a  relation  or  status  proceeding  from  a  civil  con- 
tract between  a  man  and  woman  of  the  needful  civil  and 
physical  capacities.  It  is  described  by  Mr.  Bishop  as  the  "civil 
status  of  one  man  and  one  woman  united  in  law  for 
life,  under  the  obligation  to  discharge  to  each  other  and  the 
community  those  duties  legally  incumbent  on  those  whose 
association  is  founded  on  the  distinction  in  sex."^  Much  con- 
fusion has  arisen  by  the  lax  use  of  the  term  **civil  contract" 
when  applied  to  marriage,  and  many  have  thought,  and  others 
have  even  held,  that  marriage  was  no  more  than  a  contract, 
but  for  obvious  reasons  this  view  is  erroneous.  Marriage  is 
DO  more  a  contract  than  is  fatherhood  and  sonship,  or  master 
wd  ser\'ant.  These  are  relations  growing  of ttimes  out  of  con- 
tract, but  themselves  something  infinitely  more  than  eon- 
tract.  Texas  has  taken  advanced  ground  upon  this  question, 
and  Mr.  Chief  Justice  Brown  in  a  recent  opinion  has  well 
said :  "'The  term  'civil  contract'  as  applied  to  marriage  means 
uothing  now,  for  there  does  not  exist  the  Church's  claim 
that  it  is  a  religious  right  There  is  nothing  to  be  differentiated 
l»y  the  language.  It  is  obsolete.  Marriage  is  not  a  contract,  but 
a  status  created  by  mutual  consent  of  one  man  and  one  woman. 
The  method  by  which  it  is  solemnized  or  entered  into  may  be 
hy  proceedings  prescribed  by  statute,  or  by  mutual  agreement 
with  cohabitation,  but,  however  contracted,  having  the  same 
elements  and  producing  the  status  of  husband  and  wife."  ^ 
In  common  parlance  marriage  is  spoken  of  as  the  act  of  celebrat- 
ing the  nuptials,  or  consummating  the  agreement  to  marry^  and 
this  is  more  nearly  accurate  from  a  legal  standpoint  than  are 
the  loose  expressions  met  with  which  regard  it  in  the  light  of 
a  civil  contract  and  nothing  more. 

*  Lpwis  V.  Ames,  44  Tex.  319.  « Grigsby  v.  Reib,   105  Tex.  597, 

» Biahop,  Marr.  k  Div.  3.  L.R.A.— ,  — ,  163  S.  W.  1124. 
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§  4.  The  contract. 

Since,  however,  there  can  be  no  marriage  relation  between 
two  persons  without  an  agreement  to  enter  into  such  relation, 
every  marriage  is  preceded  by  a  contract,  and  this  contract 
therefore  superinduces  the  status  above  referred  to.  The  laws 
governing  this  class  of  contracts  are  not  essentially  different 
from  those  governing  other  civil  contracts.  There  must  of 
necessity  be  mutual  consent,''  mutual  wills,  and  capacity  to 
contract,  as  well  as  an  actual  contracting,  to  render  the  act 
binding  upon  the  parties.  Jiy  capacity  to  contract  is  not  meant 
merely  the  capacity  to  contract  generally,  but  there  may  exist 
a  capacity  to  contract  and  enter  the  marriage  relation  when 
the  person  so  contracting  may  not  have  the  capacity  to  make 
general  contracts.  Infants  under  the  age  of  twenty-one  years 
want  the  capacity  generally  to  contract,  yet,  as  will  be  subse- 
quently seen,  persons  of  tenderer  years  may  lawfully  contract 
a  perfectly  valid  marriage  in  the  sense  that  the  relation  entered 
into  in  pursuance  of  the  agreement  is  marriage.  It  would 
perhaps  be  more  accurate  to  say  that  infants  not  forbidden 
by  law  may  assume  valid  marital  relations,  rather  than  that 
they  may  make  a  valid  contract  for  marriage.  The  law  pro- 
vides definite  modes  for  placing  its  sanction  upon  these  eon- 
tracts,  for  their  proper  attestation  and  authentication.  This 
is  proper  since  society  must  be  protected.  Yet  marriage  is  in 
no  sense  the  result  of  legislation,  but  proceeds,  as  we  have 
iieen,  from  the  contract  of  the  parties. 

This  contract  is  entered  into  in  the  same  way  as  other  civil 
contracts.  It  is  the  mutual  agreement  of  a  man  and  woman 
to  marry  each  other, — to  become  husband  and  wife  in  the 
future,  and  must  satisfy  the  legal  requirements  as  to  parties, 
consideration,  etc.,  as  other  contracts  must.*  There  must  be 
an  offer  of  marriage,  or  a  promise  to  marry,  by  the  one,  made 
known  to  the  other.    It  may  be  implied  from  acts  or  conduct  if 

7  Rice  V.  Rice,  31  Tex.  174;  Cuneo  App.  — ,   93  S.  W.  1126,   100  Tox. 

V.  DeCuneo,  24  Tex.  Civ.  App.  436,  403,  123  Am.  St.  Rep.  816,   100  S. 

50  S.  W.  284.  W.  120;   Chapman  v.  Chapman,   11 

BTimmins  v.  Lacy,  30  Tox.  116;  Tex.  Civ.  App.  302,  .32  S.  W.  564,  88 

Edelstein    v.    Brown,    —   Tex.    Civ.  Tex.  t;41.  32  S.  W.  871. 
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it  appears  tliat  both  parties  understood  it  to  be  an  offer  of  mar- 
riage.   There  must  be  an  acceptance  of  the  offer,  or  a  promise 
to  marry,  in  return.     It  need  not  be  in  writing,  as  it  is  not 
8  contract  in  consideration  of  marriage  within  the  statute  of 
frauds.     The  contract  may  be  brought  to  an  end  in  all  the 
ways  usual  to  contracts;  that  is,  by  mutual  rescission,  breach 
by  one  of  the  parties,  death  of  one  or  both,  and  by  executing 
it,  or  mutual  performance.     Situations  may  arise  in  which 
one  of  the  contracting  parties  may  have  a  cause  of  action  for 
breach,  or  other  rights  after  consummation,  as  against  the  other 
party,  when  such  other  party  was  incapacitated,  as,  for  in- 
stance, having  a  lawful  spouse  living,  to  enter  into  such  contract. 
But  such  relief  is  allowed  most  frequently  upon  equitable  con- 
siderations, and  the  subject  will  receive  further  consideration 
in  its  appropriate  place  in  this  volume. 

I  S.  Persons  mdio  may  marry. 

Every  person  who  is  not  forbidden  by  statute  and  who  is 
capable  of  entering  into  a  valid  contract,  or  who  has  reached 
that  age  at  which  the  law  regards  him  as  capable  of  entering 
into  the  marriage  relation,  may  assume  that  relation,  and  neces- 
Btrily  may  enter  into  the  contract.  The  contract  must  be  made 
by  competent  parties.  Generally,  everyone,  in  order  to  bind 
himself,  must  not  only  be  capable  of  making  a  binding  con- 
tract, but  of  entering  into  a  valid  marriage,  so  that  a  person 
folly  able  to  make  an  ordinary  civil  contract  may  not,  because 
of  sexual  impotency,  be  a  competent  person  to  make  a  marriage 
eontraet.  However,  as  already  shown,  there  are  persons  not 
capable  of  making  general  contracts  who  are,  nevertheless,  fully 
eompetcnt  to  make  a  marriage  contract  in  the  qualified  sense 
that  they  may  perfectly  consummate  the  marriage  relation.  As, 
for  instance,  an  infant,  if  beyond  the  years  at  which  he  is  for- 
bidden to  marry,  may  agree  to  marry  though  his  agreement  is 
not  binding  upon  him  in  the  sense  that  he  could  be  held  in 
in  action  for  damages  for  its  breach,  yet  if  he  chooses  to  abide 
the  agreement  and  should  consummate  it,  the  marriage  is  per- 
fectly valid,  provided  he  meets  the  reciuircments  in  other  re- 
spects. 
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§  6.  Persons  who  may  not  marry. 

lu  this  state  males  under  sixteen  and  females  under  four- 
teen years  of  age  are  forbidden  to  marry,'  as  are  also  persons 
of  Caucasian  blood,  or  their  descendants,  to  intermarry  with 
Africans,  or  the  descendants  of  Africans/®  and  such  a  mar- 
riage would  in  cither  instance  be  void,  and  the  latter,  where 
the  intermarriage  is  within  certain  defined  degrees,  punished 
as  a  criminal  act.**  There  are  also  appropriate  penal  statutes 
directed  against  bigamy  "  and  incestuous  marriages,"  the  pro- 
hibited degrees  being:  No  man  shall  marry  his  mother,  his 
father's  sister  or  half-sister;  his  mother's  sister  or  half-sister; 
his  daughter;  the  daughter  of  his  father,  mother,  brother,  or 
sister,  or  of  his  half  brother  or  sister;  the  daughter  of  his  son 
or  daughter;  his  father's  widow;  his  wife's  daughter;  or  the 
daughter  of  his  wife's  son  or  daughter;  and  no  woman  shall 
marry  her  father;  her  father's  brother  or  half-brother;  her 
mother's  brother  or  half-brother;  her  own  brother  or  half- 
brother;  her  son;  the  son  of  her  brother  or  sister,  or  of  her 
half-brother  or  half-sister;  the  son  of  her  son  or  daughter; 
her  mother's  husband  after  the  death  of  her  mother ;  her  daugh- 
ter's husband  after  the  death  of  her  daughter;  her  husband's 
son ;  the  son  of  her  husband's  son  or  daughter ;  **  and  a  mar- 
riage attempted  within  any  of  these  prohibited  degrees  would, 
of  course,  be  void. 

There  was  no  law  prohibiting  marriages  between  whites  and 
blacks  from  1828  until  the  declaration  of  independence;  Texas 
during  this  period  being  a  province  of  Mexico,  in  which  coun- 
try such  marriages  are  said  to  have  been  common  to  the  people 
of  everv  de«:ree  of  social  standing." 

It  becomes  a  penal  offense  only  when  a  marriage  between 
a  white  person  and  a  negro  takes  place  and  the  latter  is  of 
African  descent  to  and  inclusive  of  the  third  generation.  Yet 
all  intermarriage  between  the  descendants  of  the  two  races  is 
declared  void  by  the  civil  statute. 

9  Rev.  Stat.  1911,  art.  4609.  "Penal  Code,  art.  344. 

10  Vernon's  Sayles*  Tex.  Civ.  Stat.  18  Penal  Code,  art.  349. 
art.  4613.  H  Penal  Code,  art.  361. 

11  Penal  Code,  arts.  346,  347.  "  Honey  v.  Clark,  37  Tex.  680. 
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In  this  section  we  have  noticed  only  those  classes  who  are 
forbidden  by  positive  law  to  marry.  The  questions  of  attempted 
marriages  by  those  who,  by  reason  of  some  impediment,  are 
incapacitated  for  contracting  the  relation,  or  who  by  reason 
of  fraud,  duress,  deceit,  or  the  like,  are  not  bound  by  the  agree- 
ments, will  be  hereafter  considered. 

§  7.  Slaves. 

Since  there  can  be  no  valid  marriage  between  persons  who 
are  incapable  of  assenting  to  any  contract,  it  follows  that  slaves 
coold  not  marry,  even  with  the  consent  of  their  masters,  so  as 
to  constitute  them  husband  and  wife.     Their  disabilities  were 
such  that  they  could  make  no  contract;  they  could  not  take 
property  by  purchase  or  descent;  they  were  not  entitled  to  the 
rights  and  considerations  of  matrimony ;  they  had  no  heirs  and 
could  make  no  wills;  had  no  relief  in  cases  of  adultery;  and 
were  not  protected  from  being  witnesses  against  each  other. 
They  were  mere  chattels.    Contubemism  was  their  matrimony ; 
I  permitted  cohabitation,  not  partaking  of  the  nature  of  law- 
ful marriage,  which  they  could  not  contract.*®    So  much  was  this 
the  case  that  even  when  these  people  cohabited  as  man  and  wife 
it  was  in  the  power  of  the  master  of  his  own  will  to  disrupt  this 
onion.    New  marriage  relations  could  be  established  either  by 
his  command,  or  at  either  the  will  of  the  slave  husband  or  the 
slave  wife.     From  these  relations  there  arose  what  some  have 
been  pleased  to  call  "moral  marriages."    That  some  rights  did 
grow  out  of  these  quasi  marital  relations  there  can  be  no  doubt ; 
bat  this  for  another  and  different  reason  than  the  attempted 
contract  of  the  slaves.     Slaves  had  no  civil  rights;  these  were 
conferred  upon  them  by  emancipation.     But  from  that  time 
forward  their  rights  are  to  be  determined  as  are  those  of  other 
persons  not  similarly  incapacitated.     So  that  where  there  had 
been  a  slave  marriage  by  consent  of  the  master  and  with  the 
moral  assent  of  the  slaves,  from  the  moment  of  emancipation, 
if  each  par^  continued  to  recognize  the  relation,  the  same 
legal  results  would  flow  from  such  marriage  as  from  a  mar- 

itTimmiiiB  t.  Lacy,  30  Tex.  116. 
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riage  between  free  persons."  And  whether  such  slaves  recog- 
nized  the  validity  of  the  marriage  or  not,  yet,  if  they  con- 
tinued that  relation,   the  marriage  was   nevertheless   valid." 

This  valid  marriage  between  former  slaves,  though  an  indi- 
rect result  of  slave  marriage,  is  nevertheless  the  result  of  a 
new  contract  by  implication  of  law,  and  not  a  mere  ratification 
of  the  slave  marriage."  The  slave  marriage,  as  we  have  seen, 
was  void  for  want  of  capable  contracting  parties,  and  could 
not  be  ratified.  Such  marriage  l^itimatizes  the  issue  of  the 
former  relation.*® 

The  Constitution  of  1869  *  validates  the  marriage  of  all 
persons  who  had  previously  lived  together  as  man  and  wife, 
both  of  whom  by  the  law  of  bondage  were  precluded  from 
the  rights  of  matrimony,  and  who  continued  to  so  live  to- 
gether until  the  death  of  one  of  the  parties,  or  until  the  adop- 
tion of  the  Constitution,  and  makes  legitimate  the  issue  of  their 
cohabitation.*  And  by  act  of  legislature  August  15th,  1870, 
such  marriages  were  validated  and  the  offspring  legitimatized 
where  such  slaves  had  continued  to  so  live  together  to  that 
time.**  But  it  is  not  thought  that  these  provisions  had  the  effect, 
nor  was  it  their  purpose,  to  invalidate  slave  marriages  which, 
by  reason  of  cohabitation  after  emancipation,  were  valid  mar- 
riages, for  this  would  constitute  a  good  marriage  independent- 
ly of  the  curative  acts  ;*  but  their  object  was  to  remove  all  doubt 
as  to  the  validity  of  the  classes  of  marriages  named,  and  not 
to  invalidate  any.* 


nTimmins  v.  Lacy,  30  Tex.  116; 
Livingston  ▼.  WiUiams,  75  Tex.  653, 
13  S.  W.  173;  Cumby  v.  Henderson, 
6  Tex.  Civ.  App.  519,  25  S.  W.  673 ; 
Wood  V.  Cole,  25  Tex.  Civ.  App. 
378,  60  S.  W.  992 ;  Waff  v.  Sessums, 
28  Tex.  Civ.  App.  183,  06  S.  W.  865; 
Lee  V.  Bolden,  —  Tex.  Civ.  App.  — , 
85  S.  W.  1027. 

!•  Dever  v.  Selz,  39  Tex.  Civ.  App. 
558,  87  S.  W.  891. 

W  Gilbert  v.  Edwards,  32  Tex.  Civ. 
App.  460,  74  S.  W.  959. 

MWaff  V.  Sessums,  28  Tex.  Civ. 


App.  183,  66  S.  W.  865;  Gilbert  v. 
Edwards,  32  Tex.  Civ.  App.  460,  74 
S.  W.  959. 

1  art.  12,  §  27. 

« Clements  v.  Crawford,  42  Tex. 
601;  Hill  V.  Fairfax,  38  Tex.  220; 
Steward  v.  State,  7  Tex.  App.  326. 

«»  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  4614. 

•  Coleman  v.  VoUmer,  —  Tex.  Civ. 
App.  — ,  31  S.  W.  413. 

4  Cumby  v.  Henderson,  6  Tex.  Civ. 
App.  519,  25  S.  W.  673. 
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§  8.  Contmctoal  age. 

In  the  absence  of  any  statute  upon  the  question,  the  common 
law  would  no  doubt  govern  in  the  matter  of  the  age  at  which 
a  marriage  would  be  treated  as  valid.  Nonage  is  an  impedi- 
ment to  marriage  only  as  it  is  attended  with  those  things 
which  incapacitate  the  party  for  a  perfect  marriage  union. 
So  that  boys  and  girls  whose  physical  natures  are  not  suffi- 
ciently mature  cannot  contract  a  valid  marriage  relation,  not 
because  of  their  nonage,  but  because  of  their  physical  inabil- 
ity to  become  husband  and  wife. 

By  the  common  law,  fourteen  in  males  and  twelve  in  females 
was  considered  as  the  age  of  matrimonial  consent;  it  being 
thought  that  the  person  has  at  that  time  arrived  at  an  age 
sufficient  to  have  natural  and  corporal  ability  to  perform  the 
duties  of  marriage ;  in  short,  has  arrived  at  the  state  of  puberty, 
as  physiologists  define  it.     This  was  simply  an  arbitrary  rule. 
That  state  may  be  reached  at  an  earlier  date,  but  if  the  party 
be  under  seven  years  it  was  conclusively  presumed  otherwise, 
and  the  marriage  held  void.     Between  those  ages  it  was  con- 
sidered an  inchoate  and  imperfect  marriage,  which  might  be 
avoided  by  either  party  upon  arrival  by  either  at  the  age  of 
consent  mentioned.     The  principle  is  that  both  are  bound  or 
neither,  and  that  if  one  has  a  right  to  disaffirm,  both  have. 
The  Spanish  rule  required  that  persons,  to  be  able  to  con- 
tnct  a  betrothing,  must  have  reached  the  full  age  of  seven 
years,*  and  placed  the  ages  below  which  parties  were  forbidden 
to  marry  at  the  oonmion-law  ages  of  fourteen  and  twelve,®  and 
required  the  consent  of  the  father  where  the  male  was  under 
twenty-five  and  the  female  under  twenty-three  years.' 

By  an  early  statute  of  this  state  the  age  of  consent  was 
placed  at  the  common-law  ages  of  fourteen  and  twelve,*  which 
continued  to  be  the  law  until  the  act  of  November  1,  186G, 
which  is  our  present  statute,  and  which  places  the  ages  imder 
which  persons  are  forbidden  to  marry  at  sixteen  in  males  and 
fourteen  in  females.*     The  statute  provides,  however,*®  that 


*  Schmidt's  Civil  Law,  art.  7« 
•Id.  art.  29. 

Md.  art.  8. 

•  PaschjJ's  Dig.  art.  4665. 


t  Vernon's  Sayles'  Tex.  Civ.  Stat 
art.  4600. 

10  Id.  art.  4611. 


10  MARITAL  RIGHTS. 

no  clerk  shall  issue  a  license  without  the  consent  of  the  par- 
ents or  guardians  of  the  parties  applying,  unless  the  parties 
so  applying  shall  be  in  the  case  of  the  male  twenty-one  years 
of  age,  and  in  the  female  eighteen  years  of  age.  But  this 
merely  evidences  the  law's  partiality  for  marriages  between 
maturer  persons,  and  has  not  the  effect  of  invalidating  others, 
for,  in  the  absence  of  a  statute  declaring  the  marriage  void 
on  account  of  minority,  it  must  be  held  that  a  female  over 
the  age  of  fourteen  and  under  the  age  of  eighteen,  and  a  male 
over  the  age  of  sixteen  and  under  the  age  of  twenty-one,  pos- 
sess the  power  without  the  consent  of  the  parents  to  enter  into 
a  valid  marriage.** 

§  9.  Consent  of  parents  or  guardians. 

At  common  law  consent  of  the  parents  was  not  necessary 
to  the  validity  of  the  marriage.  It  was  under  the  Spanish 
rule  proper.  There  is  no  statute  declaring  void  a  marriage 
solemnized  without  the  consent  of  the  parent  or  guardian.  The 
nearest  approach  is  the  article  cited  in  the  last  preceding  sec- 
tion, forbidding  the  issuance  of  a  license  to  certain  appli- 
cants without  such  consent.  Marriage  being  a  thing  of  right, 
and  the  minor  being  by  nature  capacitated  to  enter  into  its 
relation,  and  laboring  under  none  of  the  inhibitions  of  posi- 
tive law,  the  statutes  question  not  his  right,  but  this  discre- 
tion, and  lend  the  aid  of  their  provisions  to  the  parent  until 
the  minor  has  reached  that  riper  age  at  which  time  the  law 
completely  removes  its  hands.  Consent  of  the  parent  or  guardi- 
an is  in  no  instance  required  after  the  age  of  twenty-one  in 
males  and  eighteen  in  females." 

It  is  the  duty  of  the  clerk  when  called  upon  to  issue  a 
marriage  license,  to  ascertain  whether  the  applicants  be  of 

llWeHs   V.   Hardy,   21    Tex.   Civ.  Procter,  6  Tex.   Civ.   App.  300,  25 

App.  454,  51  S.  W.  503 :  Jackson  v.  S.  W.  811. 

Banister,    47    Tex.    Civ.    App.    317,  1«  Smith  v.  Smith,  1  Tex.  621,  46 

105  S.  W.  66.     Contra,  the  earlier  Am.  Dec.  121;  Rice  v.  Rice,  31  Tex. 

case    of    Western    U.   TeU'X-    ^-o-    v.  174. 
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lawful  age,  and  if  not,  whether  the  parents  have  consented." 
That  official  might  be  liable  to  the  parent  in   damages  for 
the  wrongful  issuance  of  a  license  to  a  minor  son  or  daughter," 
but  where  the  child  was  a  daughter,  the  parent  has  been  denied 
a  recovery  for  the  loss  of  his  daughter's  services,  since,  the 
marriage  when  consummated  being  legal,  the  allegiance  of  the 
daughter  to  the  parent  terminated  when  the  marriage  was  con- 
summated."    The  reasoning  of  the  case  just  cited   appears 
to  the  writer,  however,  to  be  strange  logic.     Of  course,  where 
the  daughter  is  more  than  fourteen  years  of  age  her  marriage 
ezuancipates  her,  and  the  parent  is  no  longer  entitled  to  her 
services,  but  it  surely  could  not  follow  from  this  that  such 
parent  would  have  no  cause  of  action  against  the  clerk  who, 
by  the  issuance  of  a  license,  had  wrongfully  aided  in  bring- 
ing about  this  very  result.     On  the  contrary,  for  this  very 
reason  it  would  seem  such  official  ought   to  be  held  liable. 
It  cannot  be  assumed  that  the  daughter  would  have  contracted 
a  common-law  marriage  and  the  loss  be  thus  sustained  by  the 
parent  at  all  events.     A  parent  may  by  his  conduct  estop 
himself  to  deny  that  he  had  consented  to  the  issuance  of  a 
license  for  the  marriage  of  his  infant  son  or  daughter.** 


§10. 

Any  person  who  desires  to  marry  is  required  to  apply  to 
the  derk  of  the  county  court  and  receive  from  him  a  license 
directed  to  all  persons  authorized  by  law  to  celebrate  the  rites 
of  matrimony,  which  shall  be  sufficient  authority  for  any  one 
of  rach  persons  to  celebrate  such  marriage."  Whilst  the  statute 
directs  the  issuance  of  a  license,  still,  a  marriage  consummated 


^  Etuii  t.  Johnson,  —  Tex.  Civ.  !•  Evans  v.  Jolinson,  —  Tex.  Civ. 

App.  — ,  61  S.  W.  143.  App.— ,  61  S.  W.  143. 

M  Ibid.  "  Vernon's  Sayles'  Tex.  Civ.  Stat. 

u. Jackson   t.    Banister,    47    Tex.  art.  4610. 
CiT.  App.  817,  105  8.  W.  66. 
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without  sucli  license  would  not  for  that  reason  alone  be  invalid." 
Xor  would  the  clerk's  mistake  in  his  official  signature  render  the 
marriage  invalid.^'  A  deputy  clerk  may  issue  the  license  for 
his  principal.*'  The  authority  to  celebrate  the  rites  is  not 
limited  to  the  county  in  which  the  license  was  issued/  and 
the  fact  that  such  celebration  is  by  a  magistrate  of  the  county 
where  such  license  was  issued,  rather  than  of  the  county  where 
the  marriage  was  celebrated,  can  make  no  difference." 

But  should  any  person  authorized  by  law  to  celebrate  the 
rites  of  matrimony  perform  the  marriage  ceremony  without 
a  license  first  having  been  issued  as  required  by  law,  he  would 
be  guilty  of  a  misdemeanor.* 

The  clerk  is  required  to  keep  a  record  of  all  licenses  issued 
by  him  in  a  well-bound  book  kept  for  that  purpose,  and  it  is 
also  the  duty  of  the  person  solemnizing  the  rites  of  matri- 
mony to  indorse  the  same  on  the  license  and  return  it  to  the 
office  of  the  clerk  of  the  coimty  within  sixty  days  after  the 
celebration,  which  return  also  is  required  to  be  recorded,*  but 
the  failure  to  record  such  license  does  not  affect  the  validity 
of  the  marriage  or  the  rights  of  the  parties.*  And  while  the 
original  license  and  return  thereon,  or  the  record,  is  admis- 
sible in  evidence  to  establish  the  marriage,*  still  such  record 
is  not  constructive  notice  to  third  persons  dealing  with  either 
party  of  his  or  her  relation  to  the  other.'  Where  one  of  the 
contracting  parties  alone  applies  for  the  issuance  of  such  license 
with  the  consent  of  the  other,  he,  of  course,  becomes  the  agent 
for  the  other.* 


l»  Cumby  v.  Henderson,  6  Tex. 
Civ.  App.  519,  25  S.  W.  673;  Inger- 
sol  V.  McWillie,  9  Tex.  Civ.  App. 
543,  30  S.  W.  50,  s.  c.  87  Tex.  047, 
30  S.  W.  869;  Chapman  v.  Chap- 
man, 11  Tex.  Civ.  App.  392,  32  S.  W. 
564,  8.  c.  16  Tex.  Civ.  App.  382,  41 
S.  W.  633;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Cody,  20  Tex.  Civ.  App. 
520,  50  S.  W.  135;  Burks  v.  State, 
50  Tex.  Grim.  Rep.  47,  94  S.  W. 
1040. 


W  Foster  v.  State,  31  Tex.  Grim. 
Rep.  409,  20  S.  W.  823. 

sOMahon  v.  State,  46  Tex.  Grim. 
Rep.  234,  79  S.  W.  28. 

1  Cumminga  v.  State,  36  Tex. 
Grim.  Rep.  256,  36  S.  W.  442. 

« Simon  v.  State,  31  Tex.  Grim. 
Rep.  186,  37  Am.  St.  Rep.  802,  20 
S.  W.  399,  716. 

8  Penal  Code,  art.  345. 
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§  11.  Solemnizatioii  or  celebration. 

Xo  formal  celebration  of  marriage  is  necessary  by  the  law 
of  nature  or  by  the  canon  law  prior  to  the  Council  of  Trent, 
or  by  the  civil  law.     As  has  been  seen,  Texas  was,  prior  to 
the  revolution,  a  province  of  Mexico  and  governed  by  her  laws, 
and  it  has  been  frequently  held  that  during  this  period,  in 
obedience  to  those  laws,  the  ceremonies  of  the  Boman  Catholic 
Church  had  to  be  complied  with  to  render  the  marriage  valid, 
and  if  those  rites  were  not  observed  the  union  was  meretricious 
and  without  any  l^al  sanction.*     But  since  this  state,  along 
with  moet  of  the  other  states  of  the  Union,  is  thoroughly  com- 
mitted to  the  doctrine  of  common-law  marriages,  necessarily 
solemnization  in  the  sense  of  public  or  official  celebration  be- 
comes unimportant  save  as  it  furnishes  an  evidence  of  the 
consummation  of  the  marriage.     It  would  be  a  contradiction 
to  admit  the  validity  of  common-law  marriages  and  yet  to 
require  formal  solemnization.     In  the  sense  that  solemnization 
signifies  consummation  of  the  marriage  contract,  it  becomes 
all  important,  since  under  any  view  there  can  be  no  marriage 
without  consummation  of  the  contract,  but  that  subject  will  be 
treated  in  a  later  section." 

I  12.  Wlio  auithorized  to  celebrate  rites. 

All  regularly  licensed  or  ordained  ministers  of  the  Gospel, 
Jewish  Babbis,  judges  of  the  district  and  county  courts,  and 
all  justices  of  the  peace  of  the  several  counties,  are  authorized 
to  celebrate  the  rites  of  matrimony  between  all  persons  legally 
authorized  to  marry.**  But  a  marriage  would  not  for  ihat 
reason  alone  be  invalid  when  celebrated  by  one  of  the  above 
officials  if  he  were  only  such  de  facto}^     And  in  the  case  of 

«ReT.  Civ.  Stat.  art.  4«12.  ©Smith  v.  Smith,  1  Tex.  621,  46 

•Stere*   v.   Smith,   49   Tex.   Civ.  Am.  Dec.  121;  Rice  v.  Rice,  31  Tex. 

App.  126.  107  S.  W.  141.  174. 

•Stoker  v.  Patton,  —  Tex.  Civ.  10  Post,  §  14. 

App.  — ,  35  S.  W.  64.  11  Vernon's  Saylcs'  Tex.  Civ.  Stat. 

7 Steves   T.   Smith,   49   Tex.   Civ.  art.  4608. 

App.  126,  107  S.  W.  141.  l«  Holder  v.  State,  35  Tex.  Crim. 

•  Robertson  t.  Cole,  12  Tex.  366.  Rep.  19,  29  S.  W.  793. 
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a  state  or  county  oiBcial,  his  act  in  celebrating  such  rites  beyond 
the  limits  of  his  civil  jurisdiction  will  not  render  the  marriage 
invalid.**  So  the  fact  that  the  minister  performing  the  cere- 
mony was  not  ordained  does  not  render  the  marriage  void 
if  there  was  a  valid  common-law  marriage." 

§  13.  Indian  customs  and  forms* 

In  an  action  where  the  issue  was  whether  plaintiff's  father 
and  mother  were  married  at  the  time  of  her  birth,  it  appeared 
that  her  mother  was  an  Indian  residing  with  the  Creek  Nation 
in  the  Indian  Territory;  that  the  parents,  without  having  any 
ceremony  performed,  agreed  to  become  husband  and  wife ;  that 
they  cohabited  for  a  considerable  time  before  and  after  plain- 
tiff was  born,  and  publicly  treated  each  other  as  husband  and 
wife;  that,  according  to  the  customs  and  usages  of  the  Creeks, 
these  facts  constituted  a  valid  marriage.  Our  court  considered 
the  marriage  valid  and  plaintiff  legitimate."  This  is  in  keep- 
ing with  the  rule  with  us,  that  any  mutual  agreement  between 
competent  parties  to  marry,  followed  by  a  living  together  and 
recognition  of  each  other  as  husband  and  wife,  will  constitute 
a  valid  marriage,  no  matter  where  contracted.  If  not  at  the 
place  of  contract,  it  will  be  such  from  the  moment  the  par- 
ties submit  themselves  to  our  jurisdiction  and  continue  such 
relation. 

§  14.  Consummation. 

Much  of  the  confusion  incident  to  a  consideration  of  the 
nature  of  marriage,  whether  as  a  contract  merely,  or  a  status 
or  relation,  arises  from  a  failure  to  properly  weigh  the  neces- 
sity for  a  consummation  of  the  marriage  agreement  before 
the  marriage  relation  proper  is  perfected.  This  confusion  is 
noticeable  especially  in  considering  common-law  marriages  or 
those  not  celebrated  under  the  prescribed  forms  of  law.     In 

18  Simon  v.  State,  31  Tex.  Crim.  M  Holder  v.  State.  35  Tex.  Crim. 

Rep.  186,  37  Am.  St.  Rep.  802,  20      Rep.  10,  29  S.  W.  703. 
8.  W.  399,  716.  "First  Nat.  Bank  v.  Sharpe,  12 

Tex.  Civ.  App.  223,  33  S.  W.  676. 
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the  ?ery  nature  of  things,  where  a  license  is  regularly  obtained 
and  a  duly  authorized  officer  celebrates  the  rites  there  is  a 
consummation  of  the  agreement  evidenced  by  this  public  cele- 
bration.   The  writer  takes  it  to  be  true  if  a  man  and  woman 
regularly  licensed  to  marry  stood  before  a  duly  authorized 
elergvman  or  official  and  had  performed  the  marriage  cere- 
mony and  thus  publicly  recognized  the  marital  relation,  such 
relation  would  instantly  arise  and  such  persons  would  for  all 
purposes  be  husband  and  wife  though  by  reason  of  instant 
death  or  other  cause  they  never  after  that  moment  lived  to- 
gether as  husband  and  wife.    No  precise  cohabitation  or  living 
together  is  required  to  consummate  the  contract,  though  some 
public  recognition  of  it  is.     In  the  case  of  common-law  mar- 
riages cohabitation  or  living  together  is  required  to  take  the 
place  of  the  public  celebration  and  thus  to  consummate  the 
prior  agreement.  ^^ 

§  IS.  Plroof  of  marriage. 

Marriage,  like  any  other  issue  of  fact,  may  be  proved  either 
by  direct  evidence,  or  by  evidence  of  collateral  facts  and  cir- 
cumstances from  which  its  existence  may  be  inferred.  This 
is  true  whether  the  issue  arises  in  a  civil  proceeding  or  in  a 
criminal  action,  the  latter,  however,  being  subject  to  some  stat- 
vXoTw  restrictions  which  will  be  noticed  hereafter.  In  divorce 
proceedings  the  marriage  may  be  proved  by  the  same  character 
of  evidence  as  would  be  necessary  to  establish  any  other  fact ;  " 
and  in  all  cases  other  than  criminal,  any  kind  of  evidence  which, 
under  the  ordinary  rules,  would  be  admissible  if  satisfactory 
when  tested  by  the  general  rules  as  to  the  sufficiency  of  evi- 
dence, will  suffice.  Ordinarily,  to  be  sure,  it  is  not  required 
that  the  evidence  of  marriage  should  satisfy  the  court  or  jury, 
since  the  party  holding  the  burden  need  go  no  further  than 
to  establish  such  fact  by  a  preponderance  of  the  testimony. 
Necessarily  the  affirmative  decree  of  a  court  having  jurisdie- 

MGrigsby  t.  Reib,  105  Tex.  697,  n  Wright  v.   Wright,   6   Tex.   3; 

LILA,— ,  — ,  153  S.  W.  1124;  Berg-       Staflford  v.  StaflFord,  41  Tex.  111. 
er  T.  Kirby,  105  Tex.  611,  61  L.R.A. 
(N5.)  182,  163  S.  W.  1130. 
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tion  of  the  question  of  marriage  or  no  marriage  is  conclusive 
evidence  of  the  marriage.^*  But  this  is  only  true  of  linal 
decrees." 

The  marriage,  of  course,  may  be  proved  by  the  testimony  of 
persons  who  were  present  and  witnessed  the  marriage  cere- 
mony;^ by  the  spontaneous  declarations*  or  the  testimony  of 
the  parties  themselves  where  not  precluded  by  some  statutory 
rule  of  evidence,  or  by  their  admissions  when  against  inter- 
est, though  an  ex  parte  self-serving  statement  of  a  survivor  could 
not  be  admitted  to  establish  a  marriage;*  by  the  production 
of  the  marriage  license  with  the  officer's  return  "executed ;"  * 
by  the  conduct  of  the  parties,*  such  as  addressing  each  other 
as  man  and  wife,  by  words  or  letters,  attending  church  or  other 
public  places  as  man  and  wife,  acknowledging  their  children 
as  legitimate,  joining  as  husband  and  wife  in  the  conveyance 
of  real  estate,  making  a  devise  whereby  the  survivor  is  lim- 
ited in  his  right  to  remarry,*  occupying  the  same  dwelling 
place  etc., — all  these  are  circumstances  tending  either  mediately 
or  immediately  to  establish  the  fact  of  marriage.  But  where 
reliance  is  had  upon  circumstances  alone  to  establish  marriage, 
such  circumstances  may  of  course  be  explained,  rebutted,  or 
contradicted.  Thus,  the  certificate  or  acknowledgment  of  a 
deed  of  a  woman  which  recites  that  she  is  the  wife  of  a  person 
named  may  be  contradicted  by  the  testimony  of  the  alleged 
husband  that  the  woman  is  not  his  wife.*  Nor  would  an 
alleged  wife's  testimony  be  conclusive,''  since  a  party  himself 
may  be  contradicted  or  even  disbelieved.     The  testimony,  how- 


l»  2  Greenl.  Ev.  461. 

19  Oldham  v.  Mclver,  49  Tex.  556. 

>0  Dumas  v.  State,  14  Tex.  App. 
464,  46  Am.  Rep.  241. 

1  Schwingle  v.  Keifer,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  194. 

8  Berger  v.  Kirby,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  1122. 

3  Stoker  v.  Patton,  —  Tex.  Civ. 
App.  — ,  35  S.  W.  64. 

4  Galveston,  II.  &  S.  A.  R.  Co.  v. 
Cody,  20  Tex.  Civ.  App.  520,  50  S. 


W.  135;  Edelstein  v.  Brown,  35 
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ever,  of  a  witness,  or  even  a  party,  that  a  marriage  was  con- 
summated, if  such  testimony  assumes  the  form  of  a  conclu- 
ftion,  would  of  course  be  inadmissible.*     It  has  also  been  held 
that  marriage  could  in  a  proper  case  be  proved  by  the  declara- 
tion of  a  relative,  where  such  declarant  is  dead  and  where  the 
declaration  was  made  before  the  controversy  arose,  and  even 
though  the  declaration  be  contained  in  a  clause  of  the  declar- 
Mt"8  will.*    In  the  nature  of  the  fact  to  be  proved,  marriage 
may  be  established  also  by  evidence  of  general  repiitation  as 
man  and  wife  in  the  neighborhood  where  the  parties  lived.*® 
The  fact,  however,  that  there  is  no  record  in  the  county 
clerk's  office  of  a  marriage  license  about  the  date  of  the  alleged 
marriage  does  not  show  that  no  such  license  had  been  issued, 
as  it  might  have  been  issued,  executed,  and  never  returned ;  ** 
furthermore,  the  absence  of  such  record,  or  even  the  license 
itself,  is  not  conclusive  that  no  marriage  had  taken  place,  since 
there  could  have  been  a  valid  marriage  without  a  license.     It 
is  also  well  to  observe  where  the  marriage  is  sought  to  be 
proved  by  reputation  or  conduct  of  the  parties,  that  those  cir- 
cumstances which  tend  reasonably  to  show  the  real  nature  of 
4e  relations  of  the  parties,  that  is,  whether  meretricious  or 
real,  should  be  inquired  into.    Thus,  the  character  of  the  place 
at  which  the  parties  reside,  the  character  of  the  woman  for 
firtue,  the  reputation  of  the  community  in  which  the  parties 
reside,  are  circumstances  having  more  or  less  cogency  upon  the 
issue  of  marriage."    But,  however  the  marriage  is  attempted 
to  be  proved,  it  is  not  required  to  be  established  conclusively  or 
in  a  civil  case  beyond  a  reasonable  doubt,  but  it  is  sufficient 


•Bcrger  t.  Kirby,  106  Tex.  611, 
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»Taq>legr  t.  Poage,  2  Tex.  139; 
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if  the  facts  and  circumfitances  fairly  justify  a  finding  there 
was  such  a  marriage.** 

§  16.  Proof  of  marriage  in  criminal  prosecutions. 

Greater  particularity  is  required  upon  the  trial  of  indict- 
ments and  of  matters  in  their  nature  criminal,  and  proof  of 
marriage  by  general  reputation  alone  is  by  statute  declared 
to  be  insufficient ;  **  still  such  evidence  is  admissible,  and  when 
taken  in  connection  with  other  proper  evidence,  such  as  proof 
of  cohabitation,  admissions,"  etc.,  will  sustain  a  conviction.** 
Where,  in  the  prosecution  of  an  offense,  the  date  of  a  par- 
ticular marriage  becomes  a  material  inquiry,  the  license  and 
certificate,  which  are  ordinarily  admissible  in  civil  actions, 
are  not  admissible,  being  hearsay,"  but  the  best  evidence,  that 
is,  of  the  persons  who  witnessed  the  ceremony  or  otherwise 
know  the  fact,  will  be  required.  In  a  prosecution  for  adultery, 
evidence  that  a  witness  supposed  defendant  to  be  a  married 
man,  and  that  he  lived  with  a  woman  understood  to  be  his 
wife  several  years  before  the  prosecution,  was  admissible  against 
the  objection  that  it  was  secondary  and  indefinite.**  Such 
testimony  partakes  of  the  nature  of  general  reputation.  So, 
also,  in  a  prosecution  for  bigamy  a  marriage  license  issued  to 
defendant  in  another  state,  authorizing  a  prior  marriage,  was 
admissible  where  apparently  properly  authenticated,  as  one 
of  the  steps  by  which  to  prove  such  marriage.**  Though  the 
fact  that  a  woman  has  another's  name,  as  well  also  as  a  child, 
does  not  tend  to  show  a  prior  marriage  to  such  other  person.** 

Under  the  statute  defining  bigamy  in  this  state,  it  is  held 
that  where  the  prior  marriage  is  a  nullity,  a  subsequent  valid 

iSEdelstein    v.    Brown,    —    Tex  nChew   v.    State,   23   Tex.    App. 
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marriage  does  not  constitute  the  offense.     So  that  the  holding 
is  that  evidence  of  cohabitation,  reputation,  and  holding  out 
of  the  parties  by  themselves  to  the  world  as  married  people, 
makes  a  prima  facie  case  only,  which,  in  the  absence  of  further 
testimony,   would   authorize  the  conclusion  of  marriage,   but 
that  such  prima  facie  case  may  be  rebutted  and  the  validity 
of  the  first  marriage  disproved.*     Even  in  criminal  cases,  as 
in  civil,  the  fact  of  marriage  may  be  established  not  alone  by 
poaitive  testimony,  but  by  facts  and  circumstances  which  enable 
the  jury  reasonably  to  infer  its  existence,"  provided  the  usual 
degree  of  proof, — that  is  beyond  a  reasonable  doubt, — be  ad- 
duced in  support  of  every  material  fact  or  circumstance  relied 
on. 

Xo  proof  whatever  of  marriage  is  required  in  incest  cases,* 
while  in  prosecutions  for  adultery  the  proof  of  marriage  is 
made  by  the  production  of  the  original  marriage  license  and 
return  thereon,  or  a  certified  copy  thereof,  or  by  the  testimony 
of  any  person  who  was  present  at  such  marriage,  or  who  has 
known  the  husband  and  wife  to  live  together  as  married  persons.^ 

§  17.  Piretmnptioiii. 

Every  reasonable  presumption  will  be  indulged  in  favor 
of  the  validity  of  a  marriage  when  that  question  is  inquired 
into,  and  when  the  invalidity  of  it  would  convict  one  or  both 
the  parties  of  crime  or  wrongdoing.  Where  the  intention  of 
the  parties  is  clear,  and  their  acts  and  conduct  indicate  an 
intention  upon  their  part  to  enter  into  the  marriage  relation, 
the  courts  will  not  inquire  with  a  very  scrutinizing  eye  into 
the  formalities  attending  its  solenmization,  but  will  presume 
largely  in  favor  of  its  validity.  The  absence  of  the  first  wife 
will  raise  the  presumption  of  death  or  divorce,  and  a  subse- 

IMeComlw  v.  SUtc,  50  Tex.  Crim.  294,  53  S.  W.  130;  Hearnc  v.  State, 
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quent  marriage  by  the  husband  will  be  held  prima  facie  valid.* 
Where  the  presumption  of  the  continuance  of  life  of  the  absent 
spouse  would  impute  crime  to  one  of  the  parties  to  a  mar- 
riage, the  presumption  of  innocence  will  outweigh  and  the 
marriage  be  held  valid.*  No  precise  time  can  be  given  within 
which  an  absent  spouse  will  be  presumed  not  dead  where  such 
presumption  would  vitally  affect  a  marriage;  and  probably 
no  such  presumption  would  ever  be  indulged  no  matter  how 
short  the  absence,  since  to  indulge  it  would  be  to  overthrow 
the  stronger  presumption  of  regularity  and  innocence  in  the 
marriage.  Death  was  presumed  after  four  years  in  Yates  v. 
Houston,  3  Tex.  433.  Five  years'  absence  without  having 
been  heard  from  is  made  conclusive  evidence  of  death  in  a 
prosecution  for  bigamy.'  This  presumption,  of  course,  increases 
with  the  lapse  of  time  during  which  the  parties  lived  and 
cohabited  together  as  man  and  wife,  and  the  courts  seize  quickly 
and  turn  to  account  every  act,  word,  circumstance,  and  even 
probability,  which  reasonably  tends  in  the  slightest  to  uphold 
that  most  sacred  of  human  institutions, — marriage.  Any  other 
course  would  be  fraught  with  much  mischief,  would  unsettle 
our  domestic  relations,  and  bastardize  an  innumerable  number 
of  innocent  children.  As  an  illustration  of  the  extent  to  which 
our  courts  indulge  this  presumption  to  uphold  marriage,  the 
case  of  Nixon  v.  Wichita  Land  &  Cattle  Co.  84  Tex.  408,  19 
S.  W.  560,  is  quite  fitting.  Chief  Justice  Gaines,  speaking 
for  the  court,  said :  "But  even  if  it  had  been  shown  that  the 
first  wife  was  living  at  the  time  of  the  second  marriage,  we 
should  be  constrained  to  presume  under  the  facts  of  this  case 
that  there  was  a  divorce.  .  .  .  Neither  the  fact  that  one 
of  the  plaintiffs  testified  that  she  never  heard  that  her  father 
and  mother  were  divorced,  nor  that  another  witness  swore  that 
the  first  wife  believed  her  husband  to  be  dead  at  the  time  of 
her  second  marriage,  ought  to  prevail  against  a  presumption 
operating  with  such  constraining  force,  and  supported  by  such 
strong  considerations  of  public  policy."    The  presumption  being 

»  Wingo  V.  Ruddor,  —  Tex.  Civ.  •Lockhart  v.  White,  18  Tex.  102; 
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discussed  is  stronger  than  the  presumption  that  officers  have 
done  their  duty.*     But  no  presumption  of  marriage  will  ever 
be  indulged  where  under  the  law  a  marriage  could  not  be  con- 
tracted between  the  parties,  for  this  would  be  to  presume  one 
goiltj  of  crime.*     The  case  last  cited,  which  was  one  of  an 
attempted  marriage  between  a  white  person  and  a  negro,  ex- 
pressly overrules  the  prior  case  of  Honey  v.  Clark,  37  Tex. 
705,  but  appears  to  take  no  notice  of  Bonds  v.  Foster,   36 
Tex.  68,  which  holds,  in  effect,  that  the  14th  Amendment  to 
the  Constitution  of  the  United  States  abrogated  the  state  law 
prohibiting  marriage  between  the  two  races.     But  the  prin- 
ciple we  have  been  discussing  extends  no  further  than  to  author- 
ize the  court  or  jury  without  further  evidence  to  find  in  favor 
of  the  validity  of  the  marriage  inquired  about.     It  is  not  a 
rule  of  law  summarily  to  be  charged  by  the  court."    The  pre- 
Bunption  of  marriage  is  not  overcome  by  a  counter  presump- 
tion arising  from  the  absence  of  a  license  and  return  in  the 
proper  place,  that  there  had  been  no  such  marriage,  since, 
as  already  seen,  the  failure  to  return  a  license,  or  even  the 
failure  to  issue  a  license,  raises  no  presumption  whatever  against 
the  validity  of  such  marriage.** 

I  18.  Borden  of  prvxrf. 

It  is  a  rule  of  pleading,  as  well  as  of  logic,  that  the  burdoi 
to  establish  a  fact  is  upon  him  who  asserts  it.  This  prin- 
ciple as  a  key  wiU  solve  the  perplexing  questions  arising  in 
the  judicial  determination  of  the  existence  of  a  marriage  or 
not  It  will  not  do  to  confound  the  burden  of  proof  with  the 
presumption  of  fact  which  may  arise  under  given  circum- 
Bttnces,  and  to  say  that  the  former  is  governed  by  the  latter, 
for  this  is  not  the  case.  For  while  the  fact  that  a  man  and 
woman  are  living  together  as  husband  and  wife  raises  the 
presumption  of  marriage,  still,  if  that  question  is  to  be  judi- 

SGalvectoo,  H.  ft  S.  A.  R.  Co.  t.  lO  Hammond  v.  Hammond,  43  Tex. 
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cially  ascertained,  the  burden  of  proof  will  be  upon  him  who 
holds  the  affirmative  of  the  issue,  whether  the  affinnation  be 
a  marriage  or  no  marriage.  In  other  words,  if  the  plaintiff 
asserts  there  was  a  marriage,  he  is  not  relieved  of  the  burden 
of  proving  it  merely  because  the  living  together  raises  the  pre- 
sumption of  marriage.  The  burden  is  still  upon  the  plain- 
tiff, though  to  be  sure  it  may  be  discharged  by  the  presump- 
tion referred  to,  either  alone  or  aided  by  other  evidence.  It  is 
said  that  good  faith  is  always  presumed,  and  that  he  who 
would  question  its  existence  has  the  burden  of  his  assertion." 
But  where  such  good  faith  is  shown  not  to  exist,  as  where 
the  relations  in  their  inception  were  illicit,  the  burden  rests 
upon  the  party  attempting  to  show  that  they  have  change<l 
and  become  legal."  This  is  but  another  method  of  stating 
the  proposition  announced  in  the  beginning  of  this  section. 
The  application  of  this  same  rule  of  evidence,  it  will  be  seen, 
might  impose  upon  a  party  either  the  burden  of  proving  or 
disproving  the  validity  of  a  marriage.  The  presumptions  in- 
dulged by  the  law  merely  aid  in  the  discharge  of  this  burden, 
but  in  no  manner  direct  it. 

§  19.  Void  and  voidable. 

All  marriages  entered  into  in  violation  of  express  law  are 
void,  at  least  as  to  the  person  who  is  thus  expressly  forbidden 
to  marry,  and  none  of  the  results  usual  to  valid  marriages  can 
flow  from  such  a  union.  We  have  already  seen  who  are  pro- 
hibited from  marrying."  Mr.  Bishop  defines  a  void  marriage 
to  be  one  that  is  good  for  no  legal  purpose,  and  whose  invalid- 
ity may  be  maintained  in  any  court  between  any  parties,  whether 
in  the  lifetime  or  after  the  death  of  the  supposed  husband  or 
wife,  and  whether  the  question  arises  directly  or  collaterally." 
Accepting  this  as  a  correct  definition,  it  is  obvious  that  com- 
paratively few  marriages  are  void.  For  under  the  liberal  rules 
adopted  by  our  courts  for  viewing  the  attempted  marital  rela- 

l«  Smith  V.  Smith.  1  Tex.  621,  46  l*  Anto.  §  6. 
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dons,  yery  few  of  them  can  be  said  to  produce  none  of  the 
aril  results  of  lawful  marriage.     An  attempted  marriage  be- 
tween a  white  person  and  a  person  of  color  would  be  abso- 
lutely void,  for  it  is  in  violation  of  positive  law  and  could 
not  be  contracted  by  either  party  in  good  faith.    None  of  the 
results  of  lawful  wedlock  would  follow  such  a  union.     While 
marriages  generally  called  void  upon  the  groimd  of  some  exist- 
ing impediment,  such  as  impotence,  nonage,  insanity,  and  the 
like,  are  only  voidable.     The  statute  speaks  of  such  marriages 
M  being  void,  still  it  provides  a  jurisdiction  for  decreeing 
their  nullity,  indicating  that  they  are  voidable  only,  as  that 
term  is  commonly  understood.**    To  be  sure,  the  statutes  against 
bigamy  forbid  the  contracting  of  a  second  marriage  during 
the  existence  of  a  valid  first  marriage,  and  such  attempted 
Moond  marriage  might  be  absolutely  void  so  far  as  civil  rights 
are  concerned  as  to  the  guilty  party,  and  yet,  as  we  shall  here- 
after see,  the  marriage  would  not  be  void  according  to  the 
accepted  definition  in  so  far  as  the  rights  of  the  innocent 
party  are  concerned. 

§  20.  Fraud  and  dureta. 

Like  all  other  contracts,  the  marriage  contract  may  be  avoided 
for  fraud  or  duress  even  after  the  contract  is  consummated 
by  a  celebration,  if  there  be  no  element  of  ratification.  It 
is  not  profitable  to  enter  minutely  into  a  discussion  of  what 
species  of  fraud  or  force  will  have  this  effect,  the  rule  being 
no  different  to  that  governing  the  validity  of  contracts  generally. 
It  has  been  held  that  false  swearing  upon  the  part  of  one 
in  obtaining  a  marriage  license,  if  repudiated  by  the  innocent 
party  as  soon  as  the  fraud  is  discovered  and  before  cohabi- 
tation, will  authorize  a  decree  of  nullity.*^  It  would  probably 
make  no  difference  that  the  parties  had  lived  together  if  the 
fraud  were  not  discovered  until  afterward,  for  otherwise  no 
diiraeter  of  fraud  would  be  relieved  against  after  the  con- 
anmmation  of  the  marriage  contract,  a  proposition  too  mon- 

w  VemoBf  Sayles'  Tex.  Civ.  SUt.  n  Robertson  v.  Cole,  12  Tex.  350. 
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strous  to  entertain.  So  a  party  laboring  under  duress  could 
not  make  such  a  contract  from  which  the  courts  would  not  re- 
lieve him.  The  duress  need  not  be  by  the  defendant  spouse,  but 
may  be  by  his  friends  or  relatives.  To  be  sufficient  ground 
for  annulment,  the  fraud  or  duress  must  have  caused  the  mar- 
riage and  be  such  as  without  it  no  marriage  would  have  taken 
place.  One  cannot  avoid  a  marriage  voluntarily  entered  into 
for  the  purpose  of  escaping  the  consequences  of  a  penal  stat- 
ute, upon  the  plea  that  it  was  under  duress.**  For  one  know- 
ingly to  enter  into  the  marital  relation  with  one  who  is  men- 
tally incompetent  to  contract  a  marriage  is  such  fraud  as  the 
courts  will  relieve  against."  As  in  ordinary  contracts,  the 
fraud  or  duress  of  the  offending  party  does  not  render  void 
the  contract,  much  less  the  relation  of  marriage  following  its 
consummation,  but  the  same  may  be  waived,*'  and  the  same 
public  policy  which  looks  with  such  favor  upon  the  marital 
relations  will  presume  largely  in  favor  of  such  waiver. 

§  21.  Curative  statutes. 

Our  Republic  hastened  early  to  pass  curative  statutes  reliev- 
ing against  the  custom  so  common  to  her  people,  by  reason 
of  the  newness  of  the  country,  of  marrying  without  observing 
strict  legal  requirements,  and  by  ordinance  of  January  16, 

1836,  and  Acts  of  June  5,  1837,  and  February  5,  1841,  made 
legal  all  marriages  theretofore  celebrated  by  bond  or  other- 
wise not  in  conformity  with  the  law  as  "it  was  aforetime."  * 
The  statutes  cited  are  as  follows:  "Whereas,  many  persons 
heretofore  previous  to  the  passage  of  an  act  approved  June  5th, 

1837,  regulating  marriages  and  for  other  purposes,  had,  for 
want  of  some  person  legally  qualified  to  celebrate  the  rites  of 
matrimony,  resorted  to  the  practice  of  marrying  by  bond,  and 
others  have  been  married  by  various  officers  of  justice  not  author- 

1»  Medrano  v.  State,  32  Tex.  Crim.  «0  MerreU  v.  Moore,  47  Tex.  Civ. 
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App.  367,  116  S.  W.  167. 
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ized  to  celebrate  such  marriages,  and  whereas,  public  policy 
and  the  interests  of  families  require  a  further  legislative  action 
on  the  subject:     Therefore,  all  such  marriages  are  declared 
1^  and  valid  to  all  intents  and  purposes,  and  the  issue  of 
such  persons  are  declared  legitimate  children  and  capable  of 
inheritance."    These  acts  were  intended  to  legalize  all  previous 
marriages  which  had  been  illegally  celebrated,  as  also  all  other 
marriages  where  the  parties  were  then  living  together  in  mar- 
ried relation,  and  made  legitimate  all  children  bom  of  such 
relations,  whether  before  or  after  the  passage  of  these  acts.* 
Our  courts  have  looked  with  much  favor  upon  the  beneficent 
effects  of  these  statutes,  and  at  every  opportunity  have  given 
them  the  most  liberal  construction  notwithstanding  the  rigor 
of  the  Mexican  rule,  upon  the  very  high  ground  of  public 
policy,  and  have  uniformly  upheld  as  valid  marriages  con- 
tracted during  the  time  of  our  dependency  upon  that  country, 
whenever  the  consent  of  the  parties  and  the  intention  to  enter 
into  the  state  of  matrimony  and  to  assume  its  duties  and  obli- 
gations are  clearly  shown.' 

§  22.  Effects  of  mvalid  marriage. 

We  have  already  seen  that  comparatively  few  marriages  are 
absolutely  void.  These  produce  no  civil  effects  whatever.  A 
great  many  marriages  which  are  not  void  are  nevertheless,  by 
reason  of  some  vice  or  impediment  hindering  the  marriage, 
Toidable.  These  in  a  qualified  sense  do  produce  civil  results, 
and  are  not  to  be  confounded  with  marriages  declared  void. 
In  this  paragraph  we  shall  discuss  only  the  former  class,  leav- 
ing the  others  to  be  considered  in  their  appropriate  place.* 

A  void  marriage  is  no  marriage  at  all.  The  parties  are 
not  husband  and  wife  for  any  purpose,  and  the  parties  to 
the  attempted  relation  have  none  of  the  legal  rights  of  hus- 
band and  wife.  The  pretended  wife  is  not  entitled  to  the 
homestead  and  other  exempt  property  upon  the  death  of  the 

«Rke  v.  Rice,  31  Tex.  174.  Lewis  v.  Ames,  44  Tex.  319;  Nichols 

<8app  T.  NewMm,  27  Tez.  537;      ▼.  Stewart,  15  Tex.  226. 

4  See  post,  chap.  II. 
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pretended  husband,*  as  the  protection  of  such  property  by 
our  statutes  for  the  family  contemplates  a  lawful  family,  and 
not  one  which  exists  or  attempts  to  exist  in  violation  of  law.* 
Neither  are  the  parties  to  such  a  marriage  entitled  to  share 
the  acquisitions  of  the  partnership  upon  the  same  terms  as 
husband  and  wife  own  the  community  estate,  for,  such  rela- 
tion being  illegal,  there  can  be  no  community  estate  proper 
between  them:  The  parties  may  have  property  rights  to  be 
sure,  but  the  division  of  their  earnings  must  be  governed  by 
equitable  principles  not  imlike  those  principles  which  would 
govern  persons  generally  in  the  acquisition  of  property.''  The 
allowance  to  the  parties  in  such  a  division  of  their  property 
is  not  made  to  them,  however,  because  they  are  husband  and 
wife,  for  they  are  not  such,  but  upon  the  general  principle 
that  their  joint  efforts  have  contributed  to  its  acquisition.  The 
rule  applied  is  the  same  as  though  both  parties  were  men 
whose  joint  efforts  had  entered  into  the  acquisition.  The 
survivor  of  such  union  would  not  be  entitled  to  the  statutory 
preference  right  to  administer  the  estate  of  the  deceased,  though 
by  reason  of  express  statute  *  the  issue  of  such  marriage  would 
be  legitimate."  By  analogy  such  parties  would  not  be  pro- 
tected as  witnesses  against  each  other,  nor  could  their  communi- 
cations become  the  confidential  communications  between  hus- 
band and  wife.  They  would  not  be  entitled  to  the  homestead 
exempted  by  law,  nor  would  the  pretended  husband  be  the 
head  of  the  family  so  as  to  claim  the  other  statutory  exemptions. 

§  23.  Infants;  statute. 

Under  our  statute  females  remain  minors  until  the  age  of 
twenty-one  years,   provided  they  have  never  been  married." 

•  Oldham  v.  Mclver,  49  Tex.  556.  •Vernon's  Sayles*  Tex.  Civ.  Stat. 

«  Middleton  v.  Johnston,  —  Tex.  art.  2472. 

Civ.  App.  — ,  110  S.  W.  789.  »  Hay  worth  v.  WiUiams,  51  Tex. 

THayworth  v.  Williams,  102  Tex.  Civ.  App.  146,  117  S.  W.  1197,  120 

308,  132  Am.  St.  Rep.  879,  116  S.  S.  W.  1138. 

W.  43,  8.  c.  51  Tex.  Civ.  App.  146.  10  Vernon's  Sayles'  Tex.  Civ.  Stat. 

117   S.   VV.   1197,   120   S.   W.   1138;  art.  4045. 
Chapman  v.  Chapman,  16  Tex.  Civ. 
App.  382,  41  S.  VV.  533. 
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But  by  force  of  that  statute  from  and  after  the  time  of  such 
marriage  they  are  deemed  to  be  of  full  age,   and  have  all 
the  rights  and  privil^es  to  which  they  would  have  been  en- 
titled had  they  at  the  time  of  such  marriage  been  of  full  age.^* 
From  and  after  such  marriage  the  acts  of  such  a  person  are 
as  binding  upon  her  as  though  she  had  reached  the  full  age  of 
twenty-one  years."     It  would  appear  from  the  force  of  the 
statute  first  cited  that  a  woman  under  twenty-one  years  of 
mge  who  has  once  been  married  is  for  all  purposes  to  be  con- 
sidered of  full  age,  notwithstanding  such  marriage  may  have 
terminated  before  she  reached  the  full  age  of  twenty-one  years. 
The  marriage,  to  have  the  effect  referred  to,  need  not  be  cele- 
brated under  the  forms  prescribed  by  statute,  but  need  only 
be  such  as  is  recognized  to  be  valid  under  the  rules  of  law  as 
announced  by  our  courts."     The  case  last  cited  involved  the 
right  of  a  wife  to  avoid  her  conveyance  of  real  estate  upon 
the  ground  of  minority,  where  at  the  time  of  the  conveyance 
she  had  been  regularly  married  to  a  man  who  had  a  living  wife. 
Our  supreme  court  there  said:     "Since  under  our  statutes  the 
marriage  of  an  infant  female  removes  her  disability  of  minor- 
ity, we  are  of  the  opinion  that  upon  the  marriage  of  the  defend- 
ant in  error  with  Wood,  in  ignorance  of  the  fact  that  he  was 
then  a  married  man,  she  became  empowered,  with  the  consent 
(»f  her  supposed  husband,  to  convey  her  separate  property." 
There  are  no  similar  statutes  removing  the  disabilities  of 
minority  of  males;  consequently  their  marriage  will  not  have 
that  effect,  but  the  disability  continues.     Thus  it  will  be  seen 
the  anomalous   situation   may   arise    where   the   husband,   by 
reason  of  his  minority,  is  incapable  of  making  contracts,  while 
the  wife,  though  his  junior  in  point  of  years,  nevertheless  by 
force  of  statutes  has  attained  her  majority  and  is  capable  of 


uV«Ti<wi*§  Sayles'  Tex.  Civ.  SUt.  Cas.  (Tex.)  281;  Lawder  v.  Larkin, 

irt  4628.  —  Tex.  Civ.  App.  — ,  94  S.  W.  171. 

»  Parish  v.  Alston,  65  Tex.  194;  W  Bark  ley  v.  Dumke,  99  Tex.  150, 

Brown  ▼.  Meador,  1  Pooey,  Unrep.  87  S.  W.  1147. 
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binding  herself  so  far  as  married  women  generally  may  bind 
themselves  by  contract.^* 

§  24.  Wife  takes  surname  of  husband. 

Upon  marriage  the  law  confers  upon  the  wife  the  name  of 
her  husband,"  and  this  continues  to  be  her  lawful  name  till 
changed  by  a  subsequent  marriage,  or  by  the  decree  of  a  com- 
petent court  as  on  final  disposition  of  a  divorce  proceeding 
where  such  change  of  name  is  specially  prayed  for,"  a  relic 
of  the  common-law  fiction  of  unity.  There  is  nothing,  however, 
in  our  statute  compelling  the  wife  to  take  or  assume  the  name 
of  her  husband." 

§  25.  Jactitation  of  marriage. 

Jactitation  of  marriage  arises  where  one  person  not  being 
married  to  another  wrongfully  pretends  that  a  marriage  exists 
between  them  and  proclaims  it  to  others.  It  is  a  subject  of 
legal  redress,  the  person  against  whom  the  marriage  is  thus 
falsely  set  up  being  entitled  to  a  decree  enjoining  the  oflFender 
to  abstain  from  the  false  boasting.  Cases  of  this  nature  have 
never  arisen  in  Texas  and  seem  never  to  have  arisen  in  the 
United  States.  The  Bill  of  Eights,"  to  the  effect  that  '*all 
courts  shall  be  open  and  every  person  for  an  injury  done 
him  in  his  lands,  goods,  person  or  reputation  shall  have  remedy 
by  due  course  of  law,''  doubtless  would  authorize  the  action 
in  Texas  if  the  facts  justified  it. 

§  26.  TriaL 

Not  unlike  other  facts,  the  fact  of  marriage,  or  any  other 
fact  relating  thereto,  is  to  be  determined  by  the  jury  or  court 
trying  the  case  where  the  evidence  is  conflicting.  It  is  pecu- 
liarly for  the  jury  whether  or  not  the  testimony  of  the  party 

M  Tippett  ▼.  Brooks,  28  Tex.  Civ.  l«  Vernon's  Sayles*  Tex.  Civ.  Stat 

App.    107,  67    S.   W.   612,   s.   c.   96  art.  5954. 

Tex.  335,  67  S.  W.  496.  HRice   v.    State,   37    Tex.   Crim. 

W  Murphy  v.  Coffey,  33  Tex.  508 :  Rep.  36,  38  S.  W.  801. 

Freeman  v.  Hawkins,  77   Tex.  498,  !•  §  13,  art.  1. 
19  Am.  St.  Rep.  769,  14  S.  W.  364. 
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or  other  witness  is  to  be  believed.     It  is  also  for  the  jury  or 
judge  trying  the  case  to  determine  as  a  fact  whether  a  marriage 
is  to  be  inferred  from  the  circumstances  in  evidence,  such  as 
cohabitation  and  reputation,  and  whether  the. presumption  aris- 
ing from  such  cohabitation  and  reputation  is  rebutted;  and 
also  whether  a  cohabitation  shown  to  be  illicit  in  its  origin 
has  continued  so,  or  whether  the  relation  has  changed  and  the 
parties  subsequently  entered  into  a  valid  marriage,  and  whether 
at  the  time  of  the  marriage  a  former  spouse  of  one  of  the 
parties  was  dead  or  divorced.    All  of  these  are  questions  of  fact 
which,  where  the  evidence  is  conflicting,  or  where  reasonable 
minds  could  reach  different  conclusions  from  the  facts  and 
circumstances  in  evidence,  must  be  submitted  to  the  jury  for 
determination. 

The  instructions  from  the  court  upon  the  issue  of  marriage 
and  incidental  issues  are,  generally  speaking,  governed  by  the 
ordmary  rules  of  law  relating  to  instructions,  and  any  request 
for  a  charge  which  might  have  the  effect  wrongfully  to  restrict 
the  jury  in  their  right  to  find  the  facts  shown  by  the  evidence 
should  be  refused.^' 

§  27.  Conflict  of  lawi. 

Every  state  has  the  right  to  determine  for  herself  the  rights 
and  conditions  of  persons  and  things  within  her  borders,  and 
it  is  only  by  comity  that  she  allows  such  rights  and  conditions 
to  be  determined  by  other  jurisdictions  or  affected  by  their 
laws.  The  validity,  however,  of  a  marriage,  is  usually  deter- 
mined by  the  law  of  the  place  where  it  was  contracted  or 
celebrated,  and  if  valid  there,  it  will  generally  be  held  valid 
b  this  state  upon  the  parties  becoming  domiciled  here.  The 
relation  of  husband  and  wife  being  formed,  therefore,  subject 
to  the  power  of  the  state  to  control  and  regulate,  not  only  that 
relation,  but  its  consequent  property  rights  as  well,  the  state 
may  enact  such  laws  r^ulating  it  as  she  may  choose,  provided, 
of  course,  they  do  not  violate  those  fundamental  principles 

» EdeUteiB  T.  Brown,  —  Tex.  Civ.      403,  123  Am.  St.  Rep.  816,  100  S. 
App.  ^,  95  a  W.  1126,  100  Tex.      W.  129. 
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established  by  the  state  or  Federal  organic  law.**  Our  courts 
do  not  take  judicial  notice  of  the  laws  of  another  state;  hence, 
where  they  become  material  they  should  be  alleged  and  proved.* 
If  not  done,  the  presumption  is  that  the  law  of  such  state  is 
the  same  as  ours.'  An  exception  to  the  general  rule  that  a 
marriage  valid  according  to  the  laws  of  the  state  where  cele- 
brated will  also  be  held  valid  upon  the  parties  removing  to 
this  state  is  made  in  the  case  of  marriages  repugnant  to  tlie 
laws  of  this  state,  in  respect,  for  instance,  to  incest,  polygamy, 
or  miscegenation.  The  early  case  of  Bonds  v.  Foster,  36  Tex. 
68,  appears  to  hold  that  our  early  law  prohibiting  marriages 
between  the  white  and  black  races  had  been  abrogated  by  the 
14th  Amendment  to  the  Constitution  of  the  United  States, 
though  this  question  has  been  decided  otherwise  by  the  Federal 
courts.'  Our  own  court  has  also  held  that  the  former  statute  * 
providing  punishment  for  any  white  person  who  shall  know- 
ingly marry  a  negro  does  not  violate  the  Civil  Kights  Bill, 
f  1,  declaring  that  all  citizens  shall  have  the  same  rights  in 
every  state  to  make  and  enforce  contracts,  and  to  have  the  full 
and  equal  benefit  of  all  laws  as  are  enjoyed  by  white  persons, 
and,  furthermore,  that  such  statute  was  not  abrogated  or  inval- 
idated by  the  adoption  thereafter  of  the  14th  and  15th  Amend- 
ments of  the  Federal  Constitution.*  This  penal  statute  has, 
however,  been  amended,  and  the  penalty  formerly  visited  upon 


•0  Baker  v.  Kilgore  ( Neilaon  v. 
Kilgore)  146  U.  S.  487,  36  L.  ed. 
786,  12  Sup.  Ct.  Rep.  943;  Patterson 
V.  Gaines,  6  How.  550,  12  L.  ed.  553 ; 
First  Nat.  Bank  v.  Sharpe,  12  Tex. 
Civ.  App.  223,  33  S.  W.  676. 

1  Tompkins  v.  Williams,  7  Tex. 
Civ.  App.  602,  25  S.  W.  158. 

«  Blethen  v.  Bonner,  —  Tex.  Civ. 
App.  — ,  52  S.  W.  571;  Clardy  v. 
Wilson,  24  Tex.  Civ.  App.  196,  58 
S.  W.  52;  But  see  Mexican  C.  R. 
Co.  V.  Goodman,  20  Tex.  Civ.  App. 


109,  48  S.  W.  778;  James  v.  James, 
81  Tex.  381,  16  S.  W.  1087;  Brad- 
shaw  V.  Mayfield,  18  Tex.  30;  Ar- 
mendiaz  v.  De  La  Serna,  40  Tex. 
291;  Tempel  v.  Dodge,  89  Tex.  60, 
32  S.  W.  514,  33  S.  W.  222. 

»  Ex  parte  Francois,  3  Woods,  367, 
Fed.  Cas.  No.  5,047;  Re  Hobbs,  1 
Woods,  537,  Fed  Cas.  No.  6,550. 

4  Paschal's  Dig.  art.  2016. 

•  Frasher  v.  State,  3  Tex.  App. 
263,  30  Am.  Rep.  131. 
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the  white  person  alone  is  now  denounced  against  both  parties 
to  the  marriage,*  and,  as  thus  amended,  the  statute  does  not 
TioUte  either  the  letter  or  the  spirit  of  the  Federal  Constitu- 
tion.' 

*  Penal  Code,  art.  326.  144;   Ex  parte  Francois,  3  Wooda, 

TFrtncoia  ▼.  State,  9  Tex.  App.      367,  Fed.  Cas.  No.  5,047. 
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§  28.  Definitioiu. 

A  common-law  marriage,  as  that  term  is  now  nndorstood  in 
this  state,  is  one  not  celebrated  according  to  the  prescribeil 
forms  of  statute  law,  but  one  which  arises  from  the  agree- 
ment between  capable  contracting  parties  to  become  husband 
and  wife,  followed  bv  an  actual  assumption  of  that  relation. 
In  other  words,  it  is  th(»  agreement  of  capable  parties  together 
with  cohabitation  as  man  and  wife.*  And  the  former  opin- 
ion held  by  some,  that  an  unqualified  agreement  between  a 
man  and  woman  to  become  then  and  from  thenceforth  husband 
and  wife  alone  constituted  a  valid  marriage,  is  no  longer  con- 
sidered the  correct  rule.*  It  will  bo  observed  that  here,  as  in 
the  case  of  statutory  marriages,  the  parties  must  be  competent, 
and  there  must  be  no  impediment  by  reason  of  statute  or  other- 
wise forbidding  the  marriage.  A  marriage,  to  be  good  as  a 
common-law  marriage,   has  all  the  essentials  of  a  statutory 

•  Grigsby   v.   Reib,   —   Tox.   Civ.  1130;  Schwingle  v.  Keifer,  —  Tex. 

App.  — ,  139  S.  VV.   1027,  105  Trx.  CW.   Aj.p.   — .    136  S.   W.   194,    105 

507,  L.R.A.— .  —,  153  S.  W.  1124:  Trx.  (Jn'>.  153  S.  W.  1132. 

Herper  v.  Kirby,  —  Tex.  Civ.  App.  9  Srli\viii«:lo    v.    Keifer,    105    Tex. 

— ,   135   S.  W.   1122,    105   Tex.   Gil.  fiOO.  153  S.  \V.  1132. 
51    L.R.A.(X.S.)     1S2,    153    S.    \V. 
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marriiiae,  save  only  that  the  forms  of  law  respecting  the  cele- 
bration are  not  complied  with  in  cases  of  common-law  marriages; 
In  **E1  Diccionario  de  Legislacion,"  following  the  law  of 
Partidas,  from  which  the  terms  "putative  marriage'^  and  **puta- 
tive  wife''  appear  to  be  taken,  we  find  putative  matrimony 
defined  to  be  a  marriage  which,  being  null  on  account  of  some 
dis.solving  impediment,  is  held  notwithstanding  for  a  true  mar- 
riai»c  l)ccause  of  its  having  been  contracted  in  good  faith  by 
both  or  one  of  the  spouses  being  ignorant  of  the  impediment.^' 
Under  the  Spanish  law  the  consort  who  entered  into  such  mat- 
rimony ignorant  that  the  other  has  a  spouse  living  is  in  law 
not  only  innocent  of  crime,  but  has  all  the  rights,  incidents, 
and  privileges  pertaining  to  lawful  marriage,  and  these  are 
continued  as  long  as  there  is  ignorance  of  the  former  or  of 
the  impediment  to  the  second  marriage.  This  putative  marriage 
is  converted  into  a  real  marriage  after  the  removal  of  the 
impediment.*^  With  us  the  expression  "putative  marriage" 
is  now  *icnerally  employed  to  designate  those  marriages,  whether 
celebrnted  under  the  forms  of  the  statute  or  evidenced  as  at 
common  law,  which  really  are  invalid  by  reason  of  an  exist- 
ing impediment  on  the  part  of  one  or  both  the  spouses,  but 
which  were  entered  into  in  good  faith  by  the  parties,  or  one 
of  them."  A  putative  marriage,  unlike  a  common-law  mar- 
riage, is  not  with  us  a  real  marriage  for  all  purposes,  since 
it  becomes  a  putative  marriage  only  by  reason  of  the  presence 
of  some  impediment,  such  as  a  prior  living  spouse,  that  would 
forbid  a  real  marriage. 

Where  parties  assume  the  marital  relations  each  knowing 
of  an  impediment  preventing  a  valid  marriage  between  them, 
the  union  is  not  a  marriage  at  all,  but  the  relation  is  merely 
meretricious.     The  parties  are  not  husband  and  wife." 

10  Smith  V.  Smith,  1  Tex.  621,  40  v.  Hammond,  49  Tex.  Civ.  App.  482, 

Am.  Rep.  121.  108  S.  W.  1024;  Barkley  v.  Dumke, 

"  Lee  V.  Smith,  18  Tex.  142.  99  Tex.  150,  87  S.  W.  1147. 

W  Walker  v.  Walker,  —  Tex.  Civ.  W  Middleton  v.  Johnston,  ■—  Tex. 

App.  — ,  13G  S.  W.  1145;  Hammond  Civ.  App.  — ,  110  S.  W.  789. 

M.  R.— 3. 
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§  29.  Validity  in  general. 

It  is  well  to  bear  in  mind  a  distinction  between  putative 
and  common-law  marria^s  adverted  to  in  the  preceding  sec- 
tion, and  that  i.s  that  the  latter  is  a  real  marriage  lawful 
in  every  respect,  and  the  ri|Ljht.s  of  tlie  parties  with  respect 
to  tlieir  status  and  relation,  their  property  rights,  the  legiti- 
macy of  their  children,  the  rights  of  inheritance,  and  all  others, 
are  precisely  the  same  as  though  the  marriage  had  been  cele- 
brated in  strictest  conformity  with  the  letter  of  the  statutes 
regulating  marriage.  Xo  more  need  be  said  as  to  the  valid- 
ity in  general  of  common-law  marriages  further  than  that  they 
are  marriages  in  every  sense  in  which  statutory  celebrations 
constitute  marriage."  In  the  absence  of  a  stattite  declar 
ing  void  all  marriages  Ui)t  solemnized  in  accordance  with  its 
provisions,  a  common-law  marriage  is  valid.  The  reason  for 
the  rule  is  well  stated  by  Greenleaf  and  approved  by  Justice 
Strong  of  the  Su])reme  Court  of  the  United  States  as  follows: 
'*Such  statutes  are  merely  directory.  Marriage  is  a  civil  con- 
tract and  is  a  thing  of  common  right  so  recognized  by  all  civil- 
ized countries  in  all  ages,  and  is  encouraged  by  public  policy. 
A  rule  of  construction  as  contended  for  by  appellant  woulc 
bastardize  children  whose  parents  believed  they  were  legalli 
married,  and  who  were  not  conscious  of  violating  any  law 
human  or  divine,  and  who  believed  they  had  entered  into  th< 


t*  Cumby  v.  Henderson,  0  Tex. 
Civ.  App.  iilO,  25  S.  W.  673;  Holder 
V.  Stele.  35  Tex.  Crim.  Rep.  19.  29 
S.  W.  793;  In^'ersol  v.  McWillie,  9 
Tex.  Civ.  App.  r)43,  30  S.  W.  5«,  87 
Tex.  647,  30  S.  VV.  860;  Chapman 
V.  Chapman,  11  Tex.  Civ.  App.  392, 
32  S.  W.  564.  88  Tex.  641,  32  S.  W. 
871;  SimmonH  v.  SiramouR,  —  Tex. 
Civ.  App.  — ,  30  S.  W.  630:  (Jul- 
veston,  H.  k  S.  A.  R.  Co.  v.  Cody, 
20  Tex.  Civ.  App.  520,  50  S.  W. 
135;  Schwarz  v.  Allen,  —  Tex.  Civ. 
App.  — ,  37  S.  W.  086 :  Burnett  v. 
Hurnett,  —  Tex.  Civ.  App.  — ,  83 
S.  W.  2.38;  Burks  v.  State,  50  Tex. 


Crim.  Rep.  47,  94  S.  W.  1040;  Jad 
son  v.  Banister,  47  Tex.  CiT.  Ap] 
317,  105  S.  W.  66;  Steves  v.  Smitl 
49  Tex.  Civ.  App.  126,   107    S.  V 
141 :  Harlan  v.  Harlan,  —  Tex.  Ci 
App.  — ,  125  S.  W.  960;  Bargna 
Bar^rna.  —  Tex.  Civ.  App.  — ,  11 
S.  W.   1157:   Waldrop  V.  SUte,  ' 
Tex.  Crim.  R«-p.  194,  53  S.  W.  1» 
(Jri^shy  V.  IJeih,  —  Tex.  Cit.  Aj 
— ,  J.JO  S.  \V.  1027,  8.  c.  105  Tex.  51 
L.R.A.— ,  — ,  1.13  S.  W.  1124;  Bei 
ei   V.   Kirliv.  —  Tex.  Civ.  App.  - 
135   S.   \V.    1122,   105   Tex.   611, 
L.n.A.(\.S.)    182,   153  S.  \V.  11: 
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marital  relation  without  coming  in  conflict  with  the  provisions 
of  statutory  enactments."  " 

It  undoubtedly  is  in  perfect  consonance  with  the  spirit  of 
our  law  that  marriages  deficient  only  in  some  technical  statu- 
tory requirement  as  to  manner  of  solemnization,  or  the  like, 
should  be  deemed  good  as  common-law  marriages  where  it 
appears  that  it  was  the  intention  of  the  parties  to  enter  into 
a  valid  marriage  relation;  but  before  a  marriage  will  be  sus- 
tained as  a  common-law  marriage,  it  must  be  one  not  in  vio- 
lation of  any  law  of  this  state,  for  no  legal  marriage  can  exist 
in  violation  of  law.  This  is  a  solecism.  It  is  but  another 
method  of  restating  the  essential  that  there  must  be  capable 
contracting  parties.  Thus,  a  female  under  fourteen  years  of 
age,^*  or  a  male  under  sixteen  years  of  age,  or  a  woman  or 
man  having  a  living  husband  or  wife,  cannot  contract  such  a 
marriage. 

But  it  is  not  every  living  together  of  a  man  and  woman 
that  will  constitute  a  common-law  marriage.  Such  relation 
may  be  illicit  even  though  both  be  perfectly  competent  to 
contract  a  valid  marriage,  for  the  simple  reason  that  they 
may  not  have  intended  to  do  so.  There  is  practical  unanim- 
ity of  decision  with  respect  to  the  validity  and  full  marital 
rights  incident  to  common-law  marriages. 

Unfortunately,  there  is  not  such  unanimity  in  the  decisions 
with  respect  to  putative  marriages.  In  a  general  way  it  may 
bo  stated  to  be  the  rule  that  a  putative  marriage  is  not  a 
real  marriage,  and  therefore  not  a  valid  marriage,  because, 
as  already  stated,  a  valid  marriage  cannot  exist  in  violation 
of  law,  but  that  some  rights,  at  least  as  to  the  innocent  party 
or  parties,  do  grow  out  of  the  attempted  marriage.  Thus, 
by  way  of  illustration,  it  is  said  by  the  supreme  court  in 
J^arkley  v.  Dumke,  99  Tex.  150,  87  S.  W.  1147:  "There- 
fore, we  think  it  should  be  taken  as  the  settled  doctrine  in 
this  state  that  in  case  of  a  marriage  of  the  character  of  that 
in  controversy,  the  putative  wife,  so  long  as  she  acts   inno- 

l*See    Holder    v.    Stato,    35    Tex.  W  Hardy  v.  State,  37  Tex.  Crim. 

Crim.  Rep.  19,  29  S.  W.  793.  Rep.  65,  38  S.  W.  615. 
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cently,  has  as  to  the  proporty  actiuirml  during  that  time  the 
ri'^htsj  of  a  hiwfiil  wifo.  If,  as  ii  de  facto  wife,  she  have  the 
rights  of  a  huvful  sp(»use,  wo  think  it  follows  as  a  necessary 
corollary  that  she  has  (*orres])oii(liii^  obligations,  and  that  her 
status  becomes  that  of  a  lawful  lunrried  woman."  Such  rights 
as  are  accorded  to  the  innocent  spouse  in  a  putative  marriage 
are  not  conferred  because  of  the  validity  of  the  supposed  mar- 
riage, but  rather  upon  the  broadest  equitable  principles  en- 
couraged by  public  policy  in  the  interest  of  innocence  and 
good  faith,  and  these  rights  are  analogous  to  the  marriage 
rights,  which  relation  the  attempted  relation  so  intimately  re- 
sembles. l>ut  we  will  notice  in  subsetjuent  sections  of  this 
chapter  more  in  detail  these  particular  rights,  together  with 
the  reasons  for  their  recocuititju. 

§  30.  Cohabitation. 

Cohabitation  means  literally  a  living  together,  but  as  ap])lied 
to  the  marriage  relation  it  is  more  restricted  and  implies  a 
living  together  as  husband  and  wife.  'J'lie  Scotch  expi*ession 
conveys  the  true  idea  perhaps  better  than  any  otlier, — ''the 
habit  and  repute  of  marriage.''  Ti)  cohabit,  then,  as  applied 
to  common-law  marriages,  means  to  live  tngothcr  claiming  to 
be  married,  in  the  relation  of  husband  and  wife,  doing  those 
things  usually  done  by  husband  and  wife,  such  as  introducing 
each  other  as  husband  and  wile,  nuognizing  the  validity  of 
their  relation,  the  legitinuu-y  of  their  children,  attending  church 
and  other  public  places  in  each  other's  company,  and  occupy- 
ing the  same  house,  in  short,  publicly  acknowledging  each 
(jther  as  husband  and  wife  in  tlie  mann(»r  usual  to  persons  thus 
related."  Those  things  constituting  cohabitation  become  most 
important  in  connection  with  c(nnuiun-law  marriages  for  the\ 
constitute  the  evidence  of  marriage,  and  common-law  marriages 
not  being  celebrated  publicly,  as  statutory  marriages,  are  men 
in  need  of  this  evidence  to  establish  them.  Xo  precise  act 
or  conduct  or  time  of  cohabitation  can  be  prescribed  as  essen 

n  Lovy  V.   GoldsoU,  —  Tex.  Civ. 
A  pp.  — ]  131   S.  W.  420. 
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tial  to  the  validity  of  any  marriage,  but  the  writer  takes  it 
to  be  true  that,  whether  the  marriage  is  celebrated  under  the 
form  of  statute,  or  only  as  a  common-law  relation,  cohabitation 
is  essential  to  constitute  the  relation  of  husband  and  wife. 
In  respect  to  statutory  marriages  this  cohabitation  is  evidenced 
by  the  public  celebration  of  the  rites, — the  joining  of  hands 
and  mutual  present  acceptance  of  each  other.  Whereas,  in 
respect  to  common-law  marriages,  the  cohabitation  is  evidenced 
by  different  acts,  and  this  difference  in  the  nature  of  the 
evidence  is  one  of  degree  only,  and  not  of  kind.  That  cohab- 
itation is  essential  to  the  validity  of  a  common-law  marriage, 
see  Grigsby  v.  Reib,  —  Tex.  Civ.  App.  — ,  139  S.  W.  1027, 
105  Tex.  597,  L.R.A.  — ,  153  S.  W.  1124;  Berger  v.  Kirby, 
—  Tex.  Civ.  App.  — ,  135  S.  W.  1122,  105  Tex.  611,  51 
L.R.A.(N.S.)  182,  153  S.  W.  1130.  But,  as  already  indicated, 
cohabitation  alone  must  not  be  confounded  with  marriage,  for 
this  is  but  the  consummation  of  a  previous  agreement  to  marry, 
and  in  the  absence  of  such  agreement,  cohabitation  alone,  though 
it  be  under  the  pretension  of  marriage,  is  not  such."  A  rela- 
tion, however  illicit  in  its  inception,  may  of  course  become 
lawful,"  but  when  lawful  in  the  beginning  can  hardly  become 
unlawful  by  reason  of  the  mala  fides  of  the  parties  subsequent 
to  the  marriage,  or  even  of  their  failure  or  refusal  to  recog- 
nize the  relation.  With  respe(»t  to  putative  marriages,  the 
rule  as  to  cohabitation  cannot  be  different  from  that  applied 
to  valid  marriages,  whether  statutory  or  common  law.  If  the 
putative  marriage  is  celebrated  under  the  terms  of  the  statute, 
there  is  of  course  an  end  to  the  inquiry ;  if  not,  and  a  reliance  is 
had  upon  the  principles  supporting  common-law  marriages, 
then  cohabitation  in  some  form  must  be  shown,  as  in  case  of 
common-law  marriages. 

l«  Lcc  V.  state,  44  Tex.  Crim.  Rep.  more,  —  Tex.  Civ.  App.  — ,  59  S. 

:t54,  61  L.R.A.  904,  72  S.  W.  1006;  W.  816. 

Schwingle  v.   Kcifer,   —  Tex.    Civ.  w  Cuneo    v.    De    Cuneo,   24    Tex. 

App.   — ,   135   S.  W.   194,   105  Tex.  Civ.  App.  436,  69  S.  W.  284. 
609,  153  S.  W.  1132;  Smith  v.  Sey- 
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§  31.  Evidence. 

The  rules  of  evidence  to  establish  a  eommon-law  marriage 
are  necessarily  much  the  same  as  those  applicable  to  other 
marriages.  The  several  acts  of  cohal>itatiou  when  introduced 
in  evidence  tend  to  establish  by  inference  or  presumption  the 
relation  of  marriaire,  either  statutory  or  common  law,  and  if 
the  former  Ix^  negatived,  then  the  latter  will  be  shown."  And 
it  is  not  necessary  that  each  fact  and  circumstance  relied  upon 
to  prove  the  relation  must  be  so  conclusively  proven  that  no 
other  reasonable  conclusion  <'an  be  drawn  from  the  evidence, 
but  it  is  enough  if  all  the  fa(*ts  and  circumstances  are  fairly 
sufficient  to  justify  a  finding  that  there  was  such  a  marriage. 
The  following  by  way  of  illustration  may  not  l>e  amiss:  A  wife 
testified  that  she  had  lx*en  married  to  her  husband  for  thir- 
teen years;  that  she  had  been  married  before  to  another  man 
and  that  the  latter  was  dead;  that  he  died  about  four  years 
before  the  suit;  that  no  suit  had  been  brought  for  a  divorce 
I^rior  to  her  last  nuirriage,  but  after  the  first  husband's  death 
the  wife  continued  to  live  with  her  sei'ond  husband  as  a  wife. 
This  was  held  sufficient  to  authorize  a  presumption  that  there 
had  been  a  couuiion-law  or  statutory  marriage  since  the  death 
of  her  first  husband.^  Again,  a  miiu  \vln>m  the  plaintiff  wife 
had  previously  agreed  U)  marry  app(»ared  with  a  minister,  or 
a  person  whom  she  took  to  be  such,  who  performed  a  marriage 
ceremony  between  her  and  the  man,  exliibitini::  and  readins 
from  what  she  took  to  be,  and  what  her  supposed  husband 
and  the  alleged  minister  claimed  was,  a  marriage  license.  The 
parties  joined  the  same  church,  where  he  introduced  her  to 
the  members  as  his  wife,  and  they  lived  and  cohabited  as  man 
and  wife  for  fifteen  or  sixteen  years.  She  was  generally  held 
out  by  him  as  his  wife,  and  was  so  regarded  in  the  community. 
During  the  time  they  so  lived  together  she  joined  him  in 
conveyances  of  real  property  as  his  wife.     This,  too,  was  held 

W  BuU  V.  BuU,  29  Tex.  Civ.  Apj).  stein  v.  nrowii,  —  Tex.  Civ.  App.  — , 

;u;4,  «8  S.  W.  727;  Simmons  v.  Sim-  05  S.  W.  1120. 

mona,  —  Tex.  Civ.  App.  — .  .30  S.  \V.  1  null   v.  BuU.  29  Tex.  Civ.  App. 

<}.'?0:  Chapman  v.  Chapman,  H!   IVx.  .",01,  Gs  S.  \V.  727. 
(  iv.  App.  .182,  41  S.  VV.  53.$:    Kdol- 
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sufficient  to  show  a  common-law  marriage,  even  if  there  was 
no  marriage  under  a  license.  On  the  other  hand,  it  is  held 
that  where  a  man  and  woman  commenced  to  cohabit  at  a  time 
when  the  woman  was  the  wife  of  another,  and  there  was  no 
evidence  of  any  subsequent  change  in  their  intention  as  to  the 
relations  existing  between  them,  the  fact  that  after  she  secured 
a  divorce  they  held  themselves  out  as  husband  and  wife  was 
not  sufficient  to  establish  a  common-law  marriage.*  But,  of 
course,  the  rule  would  be  different  where,  after  the  divorce, 
the  parties  agreed  to  become  husband  and  wife  and  thereafter 
consummated  the  agreement.'  In  another  case  where  a  woman 
testified  that  the  first  time  she  saw  a  person,  whose  widow  she 
pretended  to  be,  was  when  he  came  to  her  house  and  proposed 
that  she  should  come  and  live  with  him  as  his  wife;  that  he 
proposed  to  take  her  to  live  with  him  as  his  wife,  and  she 
consented  and  lived  with  him  until  she  became  disgusted  and 
stopped  being  his  wife,  and  was  not  his  wife  from  then  on, 
the  facts  are  insufficient  to  establish  a  common-law  marriage.* 
It  is  said  in  Bargna  v.  Bargna,  —  Tex.  Civ.  App.  — ^  127 
S.  W.  1156,  that  such  a  contract  (common-law  marriage) 
should,  in  view  of  the  sacredness  of  the  relation  and  its  impor- 
tance to  society,  of  which  it  is  the  chief  cornerstone,  be  satis- 
factorily proved.  But  this  may  also  be  said  of  any  marriage, 
and  cannot  be  taken  to  change  the  ordinary  rule  in  civil  cases 
as  to  the  quantum  of  proof  required. 

The  evidence  to  establish  a  marriage  when  the  fact  of  such 
marriage  becomes  a  material  issue  in  a  criminal  prosecution 
is  governed  by  the  same  rule  applicable  to  civil  cases,  except 
that,  by  force  of  statute,*  proof  by  general  reputation  alone 
is  not  sufficient;  still  such  evidence  is  admissible  in  connec- 
tion with  other  proper  evidence,  and  will  sustain  a  conviction.* 
The  quite  recent  case  of  Melton  v.  State,  —  Tex,  Crim.  Rep. 
— ,  158  S.  W.  550,  by  our  court  of  criminal  appeals,  in  an 

«  Edelstein  v.  Brown,  35  Tex.  Civ.  App.  — ,   135   S.  W.   194,  105  Tex. 

App.  625,  80  S.  W.  1027.  609,  163  8.  W.  1132. 

«  EdelBtein  v.  Brown,  —  Tex.  Civ.  »  Penal  Code.  art.  348. 

App.  — .  95  S.  W.  1126.  •Stoker  v.  Patton,  —  Tex.  Civ. 

4  Schwingle  v.  Keifer,  —  Tex.  Civ.  App.  — ,  36  S.  W.  64. 
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opinion  by  a  divided  court,  goes  farther,  in  the  opinion  of  the 
writer,  than  any  civil  case  has  heretofore  gone,  or  sound  rea- 
soning would  justify,  and  in  effect  declares  that  a  common- 
law  marriage  is  not  established  unless  the  evidence  shows  cohabi- 
tation **for  a  considerable  length  of  time,"  without  defining 
what  in  any  case  would  be  a  considerable  length  of  time.  As 
discovered  from  the  facts  of  that  case,  the  parties  lived  together 
as  husband  and  wife,  ])ublicly  recognizing  each  other  as  such, 
were  so  recognized  by  all  the  family  connections  and  relations, 
for  nearly  a  year.  This,  it  Vould  appear  under  all  the  authori- 
ties, would  be  ami)le  evidence  of  marriage.  Moreover,  as  al- 
ready indicated,  no  precise  act  or  time  or  character  of  cohabita- 
tion can  be  prescril>ed  by  the  courts.  It  is  a  question  of  fact, 
and  not  one  of  law  at  all. 

§  32.  Property  rights  in  generaL 

l^earing  in  mind  the  distinction  already  made  between  com- 
mon-law marriages  and  those  relations  known  as  putative  mar- 
I'iages,  we  will  now  consider  the  proi>erty  rights  of  the  parties 
to  such  marriages.  First,  the  rights  of  the  husband  and  wife 
of  a  common-law  marriage  are  in  all  respects  ])reci8ely  the  same 
as  though  the  marriage  were  duly  solemnized  under  the 
prescribed  forms  of  law,  whether  those  rights  pertain  to  the 
separate  property,  the  community  property,  the  homestead,  and 
whether  they  affect  its  possession,  control,  disposition,  or  descent. 
There  is,  therefore,  no  feature  of  the  law  distinctly  applicable 
to  the  property  rights  of  parties  to  a  couniion-law  marriage. 
The  respective  rights  of  the  parties  to  a  putative  marriage, 
however,  are  not  so  easily  defined.  A  putative  marriage  not 
being  a  real  marriage,  the  rules  of  property  applicable  to  real 
marriages  do  not  control  the  rights  of  the  parties  further  than 
by  analog}'  to  furnish  an  equitable  rule  for  the  adjustment  of 
such  rights.  In  Carroll  v.  Carroll,  20  Tex.  743,  the  learned 
Chief  Justice  Hemphill  uses  this  laiiijuage:  *'I  have  not  con- 
sidered the  stronir  <*laim  which  the  defendant  Susan,  inde- 
pendently  of  her  riulits  as  a  lawful  wife,  miirht  have  urged 
to  a  community  share  of  the  property.  Sho  was  his  wife 
de  facto.     By  her  labors  ami  tnils  she  contributed  to  the  aceu- 
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mulation  of  the  estate.  At  the  time  of  their  marriage  they 
were  in  a  state  of  indigence,  the  property  not  amounting  to 
more  than  $150;  their  gains  were  the  result  of  their  joint 
industry,  thrift,  and  economy,  and  she  is  reasonahly  entitled 
to  a  share  of  the  proceeds."  In  Routh  v.  Routh,  57  Tex.  600, 
whilst  the  majority  opinion  waived  the  question.  Associate 
Justice  Bonner  used  the  following  language:  "I  am  of  the 
opinion  that  under  the  facts  and  circumstances  of  this  case 
Nancy  Thompson,  in  right  of  her  putative  marriage  with  John 
Routh,  was  entitled  to  one  half  the  property  acquired  during 
that  marriage  in  the  nature  of  partnership  acquests  and  gains. 
I  am  further  of  the  opinion  that  only  the  remainder  of  the 
property  of  that  marriage,  or  one  half  the  whole,  could  con- 
stitute the  net  community  property  of  Jonathan  Routh  and 
his  legal  wife,  Elizaheth  Routh,  plaintiff  below,  and  that  all 
to  which  the  latter  should  in  any  event  be  entitled  would  be 
one  fourth  the  whole,  or  one  half  the  net  community  property 
of  herself  and  Jonathan  Routh."  In  Morgan  v.  Morgan,  1 
Tex.  Civ.  App.  315,  21  S.  W.  154,  Justice  Head,  commenting 
on  the  above,  said:  "It  will  thus  be  seen  that  the  strong 
tendency  of  our  judges  in  the  past  has  been  to  hold  that  prop- 
erty acquired  in  this  state  under  our  community  laws,  by  a 
man  and  woman  living  together  as  husband  and  wife,  should 
belong  to  them  in  equal  shares,  whether  they  were  legally  mar- 
ried or  not;  and  why  should  this  not  be  so,  especially  when 
they  have  attempted  to  enter  into  a  marriage  contract  and 
believed  that  they  were  lawfully  husband  and  wife?  In  such 
cases,  by  attempting  to  enter  into  the  marriage  contract,  they 
agreed,  as  far  as  they  had  the  power  to  agree,  that  they  would 
live  together  as  husband  and  wife,  and  that  all  property  that 
they  might  thereafter  acquire  should  be  community  property 
and  belong  to  them  in  equal  portions.  Such  is  the  meaning 
of  the  contract  they  attempted  to  make  under  our  law.  How, 
then,  can  it  be  said  that  the  property  acquired  in  pursuance 
of  such  a  contract  shall  belong  to  one  of  the  parties  more  than 
to  the  other  ?  What  right  has  the  husband  to  all  of  the  prop- 
erty, to  the  exclusion  of  the  wife,  or  what  right  has  the  wife 
to  all  of  the  property,  to  the  exclusion  of  the  husband  ?    Suppose 
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a  wife  80  situated,  should,  by  her  own  exertions,  acquire  prop- 
erty towards  which  the  husband  did  not  contribute  anything; 
would  it  be  contended  that  this  property  became  his  property? 
How,  then,  can  it  be  that  whore  the  property  is  acquired  by 
the  joint  labors  of  lx)th,  each,  in  the  eye  of  the  law,  contribut- 
ing one  half  thereto,  it  shall  belong  only  to  the  husband  ?  •  •  . 
If  we  undertake  to  apply  to  the  parties  in  this  case  the  prin- 
ciples of  law  ai)i)licable  to  persons  engaged  in  an  illegal  con- 
tract, it  would  seem  that,  under  the  decisions  in  this  state,  the 
aj^pellant,  Laura  F.  Morgan,  would  be  entitled  to  one  half 
of  the  property  made  by  the  i)artnership  of  which  she  and  John 
E.  Morgan  were  the  membors/'  And  finally  our  supreme  court 
in  IJarkley  v.  Duuike,  91>  Tex.  lit(\  «S7  S.  W.  1147,  approved 
this  doctrine,  and  made  application  of  it  by  holding  that  a 
girl  of  tender  years,  though  of  marriageable  age,  who  in  good 
faith  entered  into  the  marriage  relation  with  a  man  having  a 
living  wife,  thereby,  under  force  of  the  statute,  removing  her 
tlisabilities  of  minority,  became  of  full  age,  and  denied  her 
right  to  rescind  a  conveyance  of  her  separate  property  regu- 
larly made  during  her  pretended  marriage.  In  Ft.  Worth  & 
R.  G.  R.  Co.  V.  Robertson,  10:j  Tex.  504,  131  S.  W.  400,  Ann. 
Cas.  1913A,  231,  the  supreme  court  holds  that  this  rule  does 
not  extend  so  far  as  to  give  to  a  putative  wife  a  cause  of  action 
for  personal  injuries  not  resulting  in  the  death  of  her  deceased 
husband.  It  will  thus  be  seen  that  the  established  rule  is  that 
with  respect  to  property  ac(juired  during  the  marriage,  the 
rights  of  the  innocent  spouse  are  precisely  the  same  as  though 
the  marriage  were  real,  but  it  would  appear  that  this  is  not 
the  rule  where  both  parties  to  the  attempted  marriage  knew 
of  the  impediment,  and  therefore  were  chargeable  with  the 
knowledge  that  the  relation  could  not  l)e  lawful.' 

§  33.  Status  of  the  parties  and  their  children. 

A  common-law  marriage  being  in  all  respects  the  equal,  in 

'Hayworth  v.  WiUiama,  102  Tox.  ton  v.  Jdhiii^ton.  —  Tex.  Civ.  App. 

.108,  132  Am.  St.  Rep.  870,  \U\  S.  \V.  — .  110  S.  \V.  780:  \Vnta(»n  v.  Harris, 

43;   Chapman  v.  Chapman.   H5  'IVx.  —  Trx.  Civ.  App.  — ,  130  S.  W.  237. 
Civ.  App.  382,  41  S.  W.  533:  Middit- 
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civil  effects,  of  a  statutory  marriage,  the  status  and  relation 
of  the  parties  and  their  offspring  are  therefore  precisely  the 
same  in  the  one  case  as  the  other.  But  this  is  not  altogether  true 
of  putative  marriages,  nor  is  it  in  any  sense  true  of  those 
unions  which  are  merely  meretricious.  One  of  the  earliest 
decisions  attempting  to  define  the  rights  of  the  parties  to  a 
putative  marriage  is  that  of  Smith  v.  Smith,  1  Tex.  621,  46 
Am.  Dec.  121.  This  decision  appears  to  have  been  influenced 
largely  by  the  rule  under  the  Spanish  law  prior  to  our  adoption 
of  the  common  law,  and  the  status  of  the  wife,  she  being  the 
innocent  party,  was  declared  to  be  that  of  a  real  wife.  The 
same  thing  is  announced  in  Lee  v.  Smith,  18  Tex.  141.  But 
it  is  doubtful  whether  so  much  can  be  held  in  her  favor  since 
the  adoption  of  the  common  law  by  act  of  January  20th,  1840.* 
We  are  now  fast  committed  to  the  doctrine  that  there  can  be 
but  one  valid  marriage  of  a  person  in  existence  at  a  time,  so 
that  it  cannot  be  said  that  a  putative  wife  is  for  all  purposes 
a  lawful  wife,  but  her  status  as  a  wife  is  qualified  in  very 
material  respects,  hereafter  to  be  noticed.  As  indicated  in 
the  preceding  section,  she  appears  to  have  the  rights  of  a  wife 
in  the  joint  earnings  of  the  parties,  and  to  be  subject  to  at 
least  some  of  the  corresponding  obligations  imposed  by  statute 
upon  a  real  wife.*  But  it  cannot  be  said  in  an  unqualified 
sense  that  her  status,  however  innocent,  is  that  of  a  real  wife. 
To  every  putative  marriage  there  generally  is  one  party  who 
cannot  be  said  to  have  acted  in  good  faith,  but  whose  rela- 
tion to  the  attempted  marriage  is  meretricious.  In  such  a 
case  such  person's  status  is  not  that  of  a  lawful  spouse,^®  and 
his  rights  are  governed  by  other  equitable  principles  entirely 
different  from  those  statutory  rules  applicable  to  the  marital 
parties. ^^  If  the  law  will  for  any  purpose  regard  an  inno- 
cent w4fe  who  has  entered  into  a  putative  marriage  as  a  lawful 

•  Routh   V.   Routh,   57   Tex.   589 ;  10  Chapman  v.  Chapman,  16  Tex. 
McrreU  v.  Moore,  47  Tex.  Civ.  App.       Civ.  App.  382,  41  S.  W.  633. 

200,  104  S.  W.  514.  11  Watson  v.  Harris,  —  Tex.  Civ. 

•  Barkley  v.  Dumke,  99  Tex.  150,      App.  — ,  130  S.  W.  237;  Hayworth 
87  S.  W.  1147.  V.  WiHiams.  102  Tex.  308,  132  Am. 

St.  Ui'p.  870,  116  S.  W.  43. 
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wife,  for  nineh  stronger  reason  should  it  be  held  that  the 
children  born  of  such  union  are  legitimate.  Furthermore,  by 
force  of  statute,"  the  issue  of  all  marriages  deemed  null  in 
law  are  nevertheless  legitimate.  Concerning  this  statute^  Chief 
Justice  ITcniphill  has  said:  "The  expressions  in  which  this 
section  is  euibodied  are  too  perspicuous  to  require  comment 
The  issue  of  marriages  deemed  null  in  law,  without  regard 
to  the  grounds  of  nullity,  are  legitimated,  and  are  consequently 
endowed  with  all  the  rights  of  the  legitimate  issue."  " 

§  34.  The  community. 

The  rights  of  a  common-law  wife  in  the  community  of  her- 
self and  husband  are  precisely  the  same  as  though  the  mar- 
riage had  l)een  regularly  celebrated  under  the  statute,  and  all 
the  decisions  where  the  matter  has  l>een  directly  or  indirectly 
involved  have  so  held."  The  putative  wife,  for  reasons  already 
given,  has  also  been  accorded  the  rights  of  a  real  wife  as  to 
all  property  ac<juire<l  during  the  marital  relation." 

In  the  quite  recent  case  of  Parker  v.  Parker,  222  Fed.  186, 
the  United  States  circuit  court  of  appeals  holds: 

The  complainant,  the  first  real  wife,  is  entitled  to  recover 
in  this  action  one  undivided  half  of  the  first  estate  on  the 
original  acquets  of  Walter  M.  Parker,  (her  husband)  as  it 
existed  before  the  putative  marriage;  the  remaining  half  of 
which  to  go  to  the  heirs  of  that  marriage.  Of  the  second 
estate,  the  property  acquired  after  the  putative  marriage,  com- 


wPaschars  Dip.  art.  3427,  Rpt. 
Stat.  1911,  art.  2472. 

H  Hartwell  v.  Jackson,  7  Tex.  570. 
While  the  same  approving  rofcriMiee 
is  again  made  in  Carroll  v.  Carroll. 
20  Tex.  731:  Lewis  v.  Ames,  44  Tex. 
319;  Lee  v.  Smith,  IS  Tex.  141,  and 
ITay worth  v.  Williams,  ol  Tex.  Civ. 
App.  140,  117  S.  W.  11H7,  120  S.  W. 
1138. 

M  Nixon  V.  Wichita  Land  & 
Cattle  Co.  84  Tex.  408,  10  S.  W.  TiiKh 
Gilbert  v.  Edwards,  32  Tex.  Civ. 
App.  400,  74  S.  W.  050;  SimmonH  v. 


Simmons.  —  Tex.  Civ.  App.  — ,  39 
S.  W.  639;  Harlan  v.  Harlan,  — 
Tex.  Civ.  App.  — ,  125  S.  W.  930; 
Gripsby  v.  Keib.  —  Tex.  Civ.  App. 
— ,  139  S.  W.  1027*,  105  Tex.  697, 
L.R.A.— .  — ,  153  S.  W.  1124;  Ber- 
ber v.  Kirby.  —  Tex.  Civ.  App.  — , 
135  S.  W.  1122.  105  Tex.  611,  51 
L.R.A.(N.S.)  182,  153  S.  W.  1130; 
Scliwinjrio  V.  Keifer,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  194,  105  Tex. 
000,  153  S.  W.  1132. 

"Morjran  v.  ^rorjran,  1  Tex.  Civ. 
App.  315,  21   S.  W.   154;   Routh  v. 
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plaiiiant  is  entitled  to  one-fourth  of  the  whole  second  estate, 
or  one-half  of  that  remaining  after  Mattie  Parker's  (the  puta- 
tive wife)  share  of  one-half  of  the  whole  has  been  carved  out; 
the  residue  of  this  second  estate  to  go  to  the  heirs  of  that 
marriage. 

As  to  the  respective  rights  of  the  real  and  putative  wives, 
the  decision  is  in  harmony  with  the  Texas  authorities,  and 
is  sound.  *  But  it  is  obviously  incorrect  as  to  the  rights  of  the 
children.  The  deceased  father's  children,  whether  of  the  first 
or  second  marriage,  would  inherit  alike  from  him"* 

It  seems  in  the  authorities  to  be  assumed  that  the  wife's 
efforts  have  contributed  equally  with  the  husband's  efiForts  in 
the  acquisition  of  such  community,  and  her  share  has  been 
held  to  be  a  moiety  without  requiring  proof  of  the  extent  to 
which  each  has  contributed  to  the  acquisition."  But  this  is 
not  true  of  those  attempted  marriages  which,  for  want  of  good 
faith  of  the  wife,  are  not  even  good  as  putative  marriages." 
In  such  eases  the  rights  of  a  real  wife  furnish  no  guide,  since 
a  woman  so  situated  cannot  claim  the  rights  of  a  real  wife, 
which  she  kne\v  she  was  not.  Her  property  rights  will  be  de- 
terminod  upon  proof  by  her  of  the  amount  of  her  contribution 
Xo  its  acquisition." 

§  35.  Homestead  and  allowances. 

TJko  the  community  rights,  the  homestead  rights  are  the 
Siunc  in  cases  of  common-law  marriages  as  in  statutory  celebra- 


Routh,  67  Tex.  000;  AUen  v.  Allen, 
—  Tex.  Civ.  App.  — ,  105  S.  W.  53 ; 
Lee  V.  Smith,  18  Tex.  141;  Lawson 
V.  Lawson,  30  Tex.  Civ.  App.  43,  09 
S.  W.  240;  Farkley  v.  Dumke,  99 
Tex.  150,  87  S.  W.  1147;  Hammond 
v.  Hammond,  49  Tex.  Civ.  App.  482, 
108  S.  W.  1024;  Ft.  Worth  &  R.  G. 
K.  Co.  V.  Robertson,  103  Tex.  504, 
131  S.  W.  400;  Green  v.  Green,  — 
Tex.  Civ.  App.  — ,  107  S.  W.  203. 
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v.  Stephenson,  —  Tex.  Civ.  App.  — , 
174  S.  W.  970;  see  post  §§  37,  90. 

i«  Lawson  v.  Lawson,  30  Tex.  Civ. 
App.  43,  09  S.  W.  240. 

"  Harris  v.  Hobbs,  22  Tex.  Civ. 
App.  307,  54  S.  W.  1085;  Middleton 
V.  Johnston,  —  Tex.  Civ.  App.  — , 
110  S.  W.  789. 

i»  Hay  worth  v.  Williams,  102  Tex. 
308,  132  Am.  St.  Rtp.  879,  116  S,  W. 
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tions."  But  the  statute*^  exempts  the  hoiiiestoad  of  the  "fam- 
ily/' and  since  a  man  an<l  woman  living  together  as  husband  and 
wife,  one  or  both  of  whom  knowing  of  some  legal  impediment 
rendering  null  the  marriage,  cannot  in  law  constitute  a  family, 
this  constitutional  and  statutory  e(mccssion  does  not  apply  in 
their  favor.*  It  must  be  borne  in  mind  in  considering  this 
subject,  that  the  homestead  is  not  considered  in  the  sense  of 
a  i>roi)erty  right  accpiirod  by  the  joint  efforts  of  the  husband 
and  putative  wife  during  the  marital  relations,  but  it  exists 
in  property  owned  by  one  or  both  of  the  parties  wholly  by 
grace  of  the  Constitution  and  statutes,  and  is  permitted  only 
when  the  conditions  detinod  bv  those  laws  have  been  met.  Of 
course,  under  the  doctriue  aimounced  in  the  preceding  sec- 
tion, if  the  property  in  which  the  homestead  interest  in  claimed 
is  the  community  property,  or  more  properly  speaking,  the 
acquisition  of  the  joint  efforts  of  the  husband  and  wife,  then 
each  has  his  respective  interests  therein,  but  this  is  in  no  sense 
the  homestead  right  exempted  to  a  family.  Furthermore,  the 
allowances  made  by  law  in  case  of  the  death  of  the  husband  are 
only  of  exempt  property,  or  in  lieu  of  exempt  property,  and 
stand  upon  exactly  the  sauie  footing,  and  are  to  be  determined 
by  precisely  the  same  rules.  The  exemption  of  personal  prop- 
erty is  made  in  the  same  article  and  limited  by  the  same  lan- 
guage as  that  protecting  the  homestead,  that  is,  "to  every  fam- 
ily," and  the  rule,  therefore,  by  analog^^  is  the  same  where 
the  putative  wife  during  the  marriage,  or  after  its  dissolution 
by  the  death  of  the  husband,  claims  the  benefit  of  the  exemption 
laws  as  to  personalty.  What  is  here  said  must  be  understood, 
however,  as  applying  to  those  persons  only  whose  sole  claim 
to  the  exemption  is  based  upon  the  relation  of  husband  and 


!•  Bull  v.  Bull,  29  Tex.  Civ.  App. 
3C4,  68  S.  W.  727;  Stpvcs  v.  Smith, 
49  Tex.  Civ.  App.  126,  107  S.  W. 
141 ;  Harlan  v.  Harlan,  —  Tex.  (.'iv. 
App.  —,  125  S.  W.  950. 

W  Vemon'8  Sayles'  Tex.  Civ.  Stat. 
arts.  3785,  3786. 

1  Middleton  v.  Jolinston,  —  TfX. 
Civ.  App.  — ,  110  S.  \V.  78!»:    IIi«y- 
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wife  in  a  putative  marriage,  and  not  those  based  upon  the 
claims  of  a  more  numerous  group  of  persons  morally  depend- 
ent upon  one  of  them  as  a  head,  such  as  a  putative  husband 
and  wife  together  with  their  legitimate  children,  which  might 
constitute  "the  family,"  within  the  meaning  of  our  Constitu- 
tion and  statutes,  entitled  to  the  protection  afforded  by  the 
exemptions.  But  this,  it  will  be  seen,  is  not  in  favor  of  the 
putative  wife  as  such,  but  is  allowed  because  the  conditions  of 
the  Constitution  and  statutes  making  the  exemption  are  other- 
wise met. 

§  36.  Guardianship  and  administration. 

Upon  the  same  principle  upon  which  the  putative  wife's 
right  to  the  homestead  and  other  exemptions,  or  allowances 
in  lieu  thereof,  is  denied,  she  is  also  denied  the  preference 
right  to  letters  testamentary  or  of  administration  granted  by 
law,*  to  the  surviving  wife,  as  well  also  as  the  prior  right  to 
the  guardianship  of  the  husband.'  These  statutory  preferences 
are  to  the  "wife"  as  such,  and  have  been  construed  to  embrace 
only  those  persons  who  were  lawfully  married  as  contradis- 
tinguished from  those  whose  relations  were  merely  putative.* 
The  reasons  given  for  denying  the  putative  wife  the  right  to 
administer  are  thus  stated  by  Mr.  Justice  Williams  of  the  court 
of  civil  appeals,  and  later  of  the  supreme  court,  in  Chapman 
V.  Chapman,  11  Tex.  Civ.  App.  392,  32  S.  W.  564:  "The 
right  given  by  our  statutes  to  the  survivor  of  a  marriage  to 
administer  the  estate  of  the  deceased  spouse  and  the  property 
which  belonged  to  them  in  common  ...  is  given  to  him 
or  her  who  is  recognized  by  the  law  as  the  lawful  husband 
or  wife  of  the  deceased;  and  as  appellant  was  never  lawfully 
married  to  Thomas  Chapman,  she  had  not  the  right  to  admin- 
ister in  preference  to  anyone  else.     •     •     •     The  community 

•  Vernon's  Saylcs*  Tex.  Civ.  Stat.      9  Tex.  Civ.  App.  643,  30  S.  W.  56; 
art.  3281.  Chapman  v.  Chapman,  11  Tex.  Civ. 

•  Id.  art.  4247.  App.  392,  32  S.  W.  564;  Walker  v. 
4  Smith  V.  Smith,  1  Tex.  621,  46      Walker,  —  Tex.  Civ.  App,  —,  130 

Am.  Dec.  121;  Ingersol  v.  McWillie,      S.  W.  1145. 
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estate  is  created  by  law  as  an  incident  of  marriage,  ami  d(»es 
not  arise  from  contract  between  the  parties.  It  is  created  by 
law  only  as  between  those  who  occupy  towards  each  other  the 
relation  of  husband  and  wife." 

§  37.  Descent  of  property. 

The  subject  of  descent  and  distribution  will  be  more  par- 
ticularly noticed  in  a  subsequent  chapter,  and  we  here  need 
to  consider  only  how  far  the  rights  of  heirs  are  affected  by 
the  character  of  the  marriage  out  of  which  such  rights  of  the 
sun'ivor  or  ofiFspriui^  grow.  First,  of  course,  as  has  already 
been  repeatedly  said,  the  rights  of  the  parties  to  a  commoD- 
law  marriage  and  of  children  born  of  that  marriage  are  identical 
with  the  rights  of  those  growing  out  of  regularly  celebrated 
marriages.*  But  not  so  as  to  putative  marriages.  The  trend 
of  the  decisions  is  to  deny  the  parties  to  a  putative  marriage 
the  right  to  inherit  as  husband  and  wife  from  each  other.  The 
question  is  very  clearly  presented  and  decided  in  Hammond 
V.  Hammond,  40  Tex/ Civ.  App.  482,  108  S.  W.  1024  (writ 
of  error  denied),  where  a  woman  who,  in  good  faith,  married 
a  man  who  had  a  living  w^ife,  and  assisted  him  in  the  acquisi- 
tion of  land,  w-as  allowed  on  his  death  her  community  interest 
in  such  land,  but  was  denied  a  wife*s  right  in  thQ  separate  estate 
of  her  husband.  It,  of  course,  follows  that  where  the  marriage 
is  not  even  a  putative  marriage,  but  both  parties  are  cognizant 
of  the  invalidity  of  the  relation,  that  neither  can  inherit  from 
the  other.  Their  relation  being  meretricious  only,  the  right 
of  inheritance  incident  only  to  lawful  wedlock  is  not  enjoyed 
by  them.®  By  force  of  the  statute  noticed  in  §  33,  the  children 
born  of  such  putative  marriages,  and  even  of  such  meretricious 
unions,  if  the  relation  assumed  the  form  of  marriage  at  all, 
would  bo  legitimate,  and  entitled,  of  course,  to  inherit  from 

6  Lee  V.  Smith,  18  Tex.  141:  Waff  «  Chapman   v.  Chapman,   16  Tex. 

V.  Sossuraa,  28  Tex.  Civ.  App.  183,  Civ.  App.  382,  41   S.  W.  533.     See 

66  S.  W.  805;   Lawson  v.  LawBon.  also  Lawson  v.  Lawson,  30  Tex.  Cit. 

30  Tex.  Civ.  App.  43,  CO  S.  W.  24r,;  App.  43,  61)  S.  W.  246;  Hayworth  t. 

Lee  V.  Bolden,  —  Tex.  Civ.  App.  — ,  WiUiam-*.  102  Tox.  30S,  132  Am.  St 

85  S.  W.  1027.  nop.  870,  1 16  S.  W.  43. 
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their  parents.'  It  is  not  meant  to  say,  however,  that  children 
born  out  of  wedlock  are  ever  permitted  to  inherit  as  Intimate 
offspring,  but  merely  to  indicate  that  the  force  of  the  statute 
referred  to  makes  legitimate  all  children  bom  of  those  mar- 
riages deemed  null  in  law  without  regard  to  the  grounds  of 
such  nullity. 

§  38.  Death  actions. 

The  case  of  Galveston,  H.  &  S.  A.  R.  Co.  v.  Cody,  20 
Tex.  Civ.  App.  520,  50  S.  W,  135,  very  clearly  presents  the 
question  of  whether  or  not  a  surviving  widow  and  children 
of  a  common-law  marriage  are  authorized  to  maintain  an  action 
for  damages,  under  our  statute,  for  injuries  resulting  in  the 
death  of  the  husband  and  father.  Justice  Neill,  for  the  court 
of  civil  appeals,  refers  to  the  doctrine  that  a  common-law  mar- 
riage is  valid  by  the  laws  of  this  state,  and  then  goes  on  to 
say:  "A  woman  who  becomes  a  wife  by  a  conmion-law  mar- 
riage, and  the  issue  of  such  marriage,  are  as  much  entitled 
to  recover  damages  for  the  death  of  the  husband  and  father 
as  though  the  marriage  had  been  by  license  duly  issued.  There- 
fore, the  court  did  not  err  in  refusing  to  instruct  the  jury 
that  if  they  should  find  from  the  evidence  that  no  marriage 
license  issued  authorizing  the  solemnization  of  marriage  be- 
tween the  deceased,  Thomas  Cody,  and  Clara  M.  Cody,  that 
she  and  her  children  were  not  entitled  to  recover."  A  writ 
of  error  was  refused  after  an  aiRrmance  of  the  case.  The  precise 
question  appears  not  to  have  elsewhere  arisen  so  clearly.  But 
of  the  correctness  of  the  decision,  there  can  be  no  possible 
doubt.  Neither  does  there  appear  to  have  arisen  cases  in  which 
the  survivor  of  a  putative  marriage  has  claimed  the  right  under 
the  statute,  but  by  analogj^,  and  perhaps  by  force  of  the  case 
just  considered,  such  a  right  would  be  denied,  for  the  cause 
of  action,  like  the  exemptions  and  other  statutory  rights  and 
privileges,  is  to  the  surviving  wife,  which  the  decisions  indi- 
cate means  the  lawful  wife.     Of  course,  survivors  of  unions 

'Hayworth  v.  Williams.  61  Tex. 
Civ.  App.  146,  117  S.  W.  1197,  120 
S.  W.  1138. 
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that  are  meretricious  would  have  no  such  rights.  An  interest- 
inp  question,  however,  suggests  itself,  and  that  is,  whether  in 
those  cases  where  the  wife  is  not  entitled  to  maintain  the  action 
by  reason  of  her  marriage  to  the  deceased  being  illegal,  the 
children  born  of  such  marriage  may  not,  by  force  of  the  stat- 
utes ecmferring  lo^itiniacy  on  them,  themselves  be  entitled  to 
sue.  If,  as  ji^raiiist  such  ri^ht,  the  ai^mient  be  made  that 
the  statute*  conferring  the  cause  of  action  upon  "children" 
means  "legitimate  children,"  the  answer  is  that  the  children 
of  null  luarriages  are  le^^itimate  by  force  of  positive  law.  The 
loiric  of  the  situation  is  that  tliev  would  be  entitled  to  recover. 
Kven  more  interesting,  jiorhaps,  is  the  further  question  whether 
or  not  the  parent  in  such  a  case  could  recover  for  the  death 
of  the  child.  The  statute  must,  of  course,  be  met.  The  cause 
of  action  is  to  the  surviving  parent  or  parents.  This  means 
the  lawful  parent  or  ])a rents,  at  the  utmost.  The  legislature, 
having  ma<!e  legitimate  the  children  bom  of  null  marriages, 
necessarily  nnule  the  parents  the  lawful  parents  for  all  pur- 
poses, for  legitimatizing  could  mean  nothing  else.  So,  it  follows 
that  the  parent  of  a  child  meeting  death  by  the  wrongful  act 
of  another  may  recover  his  damages  for  such  death,  even 
though  such  parent's  marriage  was  putative  only.  But  if  this 
reasoning  is  sound  it  carries  us  even  further.  The  children  of 
all  "null  marriages"  are  made  legitimat^i  irrespective  of  the 
grounds  of  nullity,  and  it  would  further  follow  that  the  parent 
could  recover  whether  his  marriage  was  even  good  as  a  putative 
marriage  or  not,  provided,  of  course,  there  was  an  actual  mar- 
riage in  fact. 

§  39.  Criminal  cases. 

The  validity  of  a  common-law  marriage  is  recognized  by 
the  courts  administering  the  <Tiininal  hiws  the  same  as  by 
those  dec'iding  civil  cases.  Jt  has  boon  often  decided  that  a 
conviction  for  bigamy  may  be  bad  up(>n  ])roof  of  facts  show- 
ing only  a  common-law  marriiipe.     In  Burks  v.  State,  50  Tex. 

•  Vernon's  Saylcs'  Tex.  Civ.  Stnt. 
art.  4(598. 


COMMON-LAW  ASD  PUTATIVE  MARRIAGES.  61 

Crim.  Rep.  47,  94  S.  W.  1040,  the  facts  in  regard  to  the 
first  marriage  appeared  to  be  that  the  same  was  regularly  cele- 
brated by  virtue  of  a  marriage  license,  while  those  in  regard 
to  the  second  marriage  were  that  the  accused  married  the  woman 
named  in  the  indictment  in  the  presence  of  a  multitude  of 
people;  a  minister  performed  the  ceremony,  and  they  agreed 
to,  and  did,  live  as  husband  and  wife,  and  so  held  themselves 
out  of  three  weeks  afterwards,  when,  ascertaining  the  fact  that 
appellant  had  not  been  divorced  from  his  first  wife,  the  second 
wife  refused  longer  to  live  with  him.  Presiding  Judge  David- 
son, speaking  for  the  court,  stated,  in  effect,  that  the  trial 
court  committed  no  error  in  refusing  the  defendant's  special 
charges  based  upon  the  proposition  that,  the  second  marriage 
being  good  as  a  common-law  marriage  only,  no  offense  had  been 
committed.*  So,  also,  to  prove  a  common-law  marriage  has 
been  held  sufficient  in  a  prosecution  for  adultery,  where  under 
the  statutes  one  of  the  parties  must  have  been  a  married  per- 
son.*® Likewise,  in  a  prosecution  for  incest,  in  order  to  estab- 
lish the  validity  of  a  marriage,  that  being  a  material  issue  in 
the  case,  facts  showing  only  a  common-law  marriage  were  held 
to  be  sufficient.** 

In  the  very  nature  of  the  offense  charged  the  second  marriage 
in  a  case  of  bigamj'  is  not  teehnicrflly  even  a  common-law  mar- 
riage as  to  either  party,  since  to  so  hold  would  be  contrary 
to  all  the  definitions  of  common-law  marriages,  for  there  can 
be  no  bigamy  in  the  absence  of  a  prior  undissolved  marriage, 
and  with  such  prior  undissolved  marriage,  there  can  be  no 
valid  second  marriage.  All  that  is  meant  by  the  decisions  of 
the  court  of  criminal  appeals  holding  proof  of  a  common-law 
second  marriage  to  be  sufficient  to  sustain  a  conviction  is  that 
the  attempted  second  marriage,  when  proved  as  at  common 

9  Waldrop  V.  Stato.  41  Tox.  Crim.  — ,  158  S.  W.  553;  Medrano  v.  State, 

Rep.  104,  53  S.  W.  130;   Ilearne  v.  32  Tex.  Crim.  Rep.  214,  40  Am.  St. 

State,  50  T<'x.  Crim.  Rep.  431,  07  S.  Rep.  775,  22  S.  W.  684. 

W.  1050;   Knio:ht  v.  State,  55  Tex.  10  Holder  v.  State,  35  Tex.  Crim. 

Crim.  Rep.  243,  110  S.  \V.  5fi;   Dii-  Rep.  10,  20  S.  W.  793. 

mas  V.  State,  14  Tex.  App.  472,  40  "  Simon  v.  State,  31  Tex.  Crim. 

Am.   Rep.   211;    Disputing   opinion  Rep.   186,  37   Am.  St.  Rep.  802,  20 

Melton  V.  State,  —  Tex.  Crim.  Rep.  S.  W.  399,  716. 
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law,  meets  the  requirement  of  the  statute  the  same  as  when 
proved  under  the  statute  regulating  marriages.  Necessarily, 
the  statute  forbidding  bigamy  did  not  contemplate  that  the 
socoiid  marriage  should  be  a  vali<l  nuirriage,  for  this  would  be 
imjjoijsibic  and  would  dc-^tmy  the  statute  itself. 

§  40.  Decrees  of  nullity. 

A  marriage  absolutely  void  at  the  time  it  was  contracted 
logically  is  no  im])ediment  to  either  party  in  contracting  a 
Kubsequent  lawful  nuirriage,  nor  is  it  necessary  that  it  should 
l)e  Hrst  annulled  by  judicial  decree.  For  what  is  absolutely 
void  is  not  valid  for  any  purpose.  It  cannot  form  the  basis 
for  civil  rights  or  obligations,  nor  become  the  grounds  for  a 
criminal  proceeding.  The  wise  practitioner,  liowever,  doubtless 
would  adopt  the  safe  rule  of  propriety  and  advise  in  favor  of 
a  judicial  decree  annulling  the  attempted  marriage,  for  a  court 
would  hardly  hesitate  to  enter  such  an  order  in  view  of  the 
importance  to  the  state,  itself,  as  well  as  the  parties  directly 
involved,  of  an  exact  ascertainment  of  the  status  of  such  parties. 
Not  only  is  the  good  order  of  society  involved,  but  the  rights 
of  innoceut  children  may  alsr)  require  recognition  and  adjust- 
ment. 

In  those  cases,  how(*ver,  which  are  not  absolutely  void,  but 
merely  voidable,  as  those  marriages  induced  by  fraud,  deceit, 
and  the  like,  a  dc<*rtH»  is  necessary,  since  a  voidable  marriage 
is  a  valid  marriage  until  it  has  actually  been  avoided.  Our 
statutes  "  have  expn»ssly  clothed  the  district  court  with  power 
to  hear  and  determine  suits  for  the  dissolution  of  marriages 
where  the  causes  alleged  therefor  are  such  impediments  as  ren- 
der the  contract  void. 

§  41.  Chapter  comment. 

The  author  cannot  forego  exi)res?ing  his  disapproval  of  the 
teiuleiu'v  of  some  of  the  decisions  with  respect  to  the  rights  ol 
th(»  putative  wife.    It  is  his  opinion  that  the  early  Spanish  rule^ 

la  Vornou'a  Sayli's*  Tex.  Civ.  Stat, 
art.  40^0. 
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whereby  the  rights  of  a  j)utative  wife  were  recognized  aa  Ihose 
of  a  real  wife  so  long  as  she,  in  good  faith,  discharged  the  duties 
of  a  wife  in  ignorance  of  the  impediment  preventing  a  perfect 
marriage,  states  the  correct  doctrine.  There  is  nothing  in  the 
act  adopting  the  common  law  as  the  rule  of  decision  in  this 
state  which  would  compel,  or  even  authorize,  a  departure  from 
the  well-established  rule  referred  to.  It  must  be  admitted  that 
our  marital  laws  more  nearly  resemble  the  Spanish  law  than 
they  do  the  common  law  with  its  numerous  restrictions  and  dis- 
(|ualifications.  To  be  sure,  where  the  statute,  itself,  affirmatively 
speaks,  as  where  the  intermarriage  of  whites  and  blacks  is  for- 
bidden, or  where  persons  of  very  tender  years  are  denied  the 
right  to  marry,  then  an  attempted  marriage  in  violation  of  such 
law  could  for  no  purpose  be  held  to  be  a  real  marriage  as  to 
those  persons  who  were  conscious  of  a  violation  of  the  law. 
But  it  is  hardly  in  keeping  with  that  public  policy  which  en- 
courages the  marriage  relation  in  the  interest  of  good  society, 
to  hold  for  nought  those  attempted  marital  relations  entered 
into  in  perfect  good  faith  on  the  part  of  one  or  both  the  parties, 
and  to  deny  those  rights  and  privileges  and  consequences  with 
respect  to  persons  and  property,  which  the  parties  have  thus 
solenmly  undertaken  to  contract  for.  An  examination  of  the 
cases  cited  in  the  preceding  sections  of  this  chapter,  wherein  the 
rights  of  putative  wives  have  been  denied,  will  disclose  in  many 
instances  that  the  rule  rests  upon  dicta,  or  at  least  such  rule 
has  been  announced  when  the  decision  in  the  case  could  properly 
have  been  reached  from  altogether  difiFerent  but  sufficient 
reasons.  This  is  specially  true  in  those  authorities  involving  a 
contest  between  the  first  wife  and  a  second  putative  wife  over  the 
right  to  administer  the  estate  of  the  deceased  husband.  In  such 
a  case  it  may  be  that  the  first  wife  under  the  circumstances 
should  be  accorded  the  privilege  of  administering,  or  it  may 
be,  and  doubtless  is,  true  under  the  statute  that  the  court  would 
be  authorized  to  appoint  both  wives  in  such  capacity.  But  the 
difficulty  of  determining  between  the  rights  of  the  respective 
wives  is  no  argument  whatever  in  favor  of  the  invalidity  of  the 
putative  marriage  as  to  the  second  wife.  While  putative  mar^ 
riages  no  doubt  arise  most  frequently  in  those  cases  where  the 
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i  III  pediment  consists  of  a  former  living  wife,  still  they  are  by 
no  means  limited  to  this  eharueter  of  vice.  The  descendants  of 
('au(*usian.s  are  forbidden  to  intcrniarrv  with  the  descendants 
of  Africans,  and  persons  related  within  certain  degrees  are 
forbidden  to  marrv.  An  attempted  marriage  in  either  case 
would  U*  putative  onlv,  luit  vet  should  a  (Hjurt  hold,  where  a 
marriage  is  ronsnmmated  in  perfect  gmxl  faith  between  botb 
parties  in  ignonince  of  the  fact  that  thev  were  related  \rithizi 
the  prohibited  degrwa,  or  in  ignorance  of  the  fact  in  some 
remote  generation  there  was  a  trace  of  African  blood,  that 
such  attempted  marriage  did  not  produce  the  civil  effects  of 
marriage^  The  parti(»s.  in  so  far  as  they  were  able,  have 
contracted  that  such  should  be  the  elTect  of  their  relation;  thev 
have  violated  no  lnw.  human  or  divine,  at  least  consciouslv. 
and  it  won  hi  appear  that  the  interests  of  st»ciety  would  be  best 
subserved  bv  attaching  to  such  marriage  all  the  civil  conse- 
(piences  usual  to  valid  marriages.  Indeed,  the  logical  trenrl 
of  our  decisions  has  l>een  in  tluit  direction,  and  some  of  the 
authorities  even  by  our  supreiue  court  are  in  irreconcilable 
conflict  if  such  is  not  the  true  rule.  It  has  already  been  seen 
that  a  putative  marriage  has  the  legal  effect  to  remove  the 
minority  of  the  wife.  If  this  is  true,  it  is  l>eeause  she  is 
lawfully  married.  It  has  also  been  seen  that  such  wife  is  al- 
lowed the  rights  of  a  wife  to  one  half  the  earnings  of  husband 
and  wife,  and  this  can  be  defended  only  ujMm  the  ground  that 
she  is  his  wife,  for  proof  has  not  been  re<piired  of  the  extent 
her  earnings  entered  into  the  acipiisition.  True,  it  has  been 
held,  as  already  seen,  that  such  i)utative  wife  had  no  such 
interest  in  the  earnings  of  her  husband  as  to  be  authorized  to 
recover  after  his  death  for  injuries  not  resulting  in  his  death, 
but  this  is  inconsistent  with  those  riizlits  whicli  are  allowed, 
for  if  she  is  entitled  to  share  the  earniugs  of  her  putative  hus- 
band, as  she  undoubtedly  is,  then  it  is  legally  im])ossibIe  to  deny 
her  the  ritirht  to  a  recovery  of  dauiaiics  ft)r  that  wrontr  which 
resulted  in  depriving  her  of  such  earnings.  The  one  right  U 
corollary  to  the  other.  The  author  is  of  the  Mpinion  that  the 
true  rule  should  be  that  a  }>utative  niarriane  i-^  a  real  marriagf 
so  far  as  the  rights  of  the  innocent  party  are  concerned,  an«l 
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that  the  best  interests  of  society  would  be  subserved,  and  much 
unjust  discriminations  and  meaningless  distinctions  avoided, 
by  a  simple  recognition  of  those  rights.  Such  a  rule  would  not 
ordinarily  in  its  operation  deny  to  a  first  wife  any  of  the  legal 
rights  to  which  she  would  othenvise  be  entitled.  The  earnings 
of  the  second  marriage  would  be  the  community  of  that  union, 
while  the  first  wife  would  take  her  community  share  from  her 
own  earnings  and  the  husband's  share  in  the  second  community. 
Each  would  inherit  from  the  husband  precisely  as  the  law 
directs,  and  as  his  most  solemn  contract  made  in  the  light  of 
the  law  has  agreed  that  they  should.  No  difficulty  would  be 
encountered  in  the  determination  of  homestead  or  other  exemp- 
tion rights,  since  these  appertain  to  the  family  as  it  exists  at 
the  time  the  exemption  is  claimed.  Such  a  rule  would  at  least 
possess  the  merit  of  dealing  justly  between  two  wives,  each  of 
whom  was  equally  innocent  and  deserving.  However,  the  de- 
cisions have  gone  a  different  way. 
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§  48.  Execution  and  proof. 

§  42.  Scope  of  chapter. 

The  present  discnssion  will  exclude  a  consideration  of  the 
contract  of  marriage,  for  this  has  already  been  noticed,  and  it 
will  also  exclude  the  consideration  of  a  breach  of  that  contract, 
and  will  include  only  those  contracts  between  the  parties  to 
the  marriage  contract  which  affect  the  property  rights  of  the 
parties,  whether  the  same  are  entered  into  before  or  after  the 
consummation  of  the  marriage. 

§  43.  Stotutes. 

"Parties  intending  to  enter  into  the  marriage  state  may 
enter  into  what  stipulations  they  please,  provided  they  be  not 
contrary  to  good  morals,  or  to  some  rule  of  law ;  and  in  no  case 
shall  they  enter  into  any  agreement,  or  make  any  renunciation, 
the  object  of  which  would  be  to  alter  the  legal  orders  of  descent, 
either  with  respect  to  themselves,  in  what  concerns  the  inherit- 
ance of  their  children  or  posterity,  which  either  may  have  by 
any  other  person,  or  in  respect  to  their  common  children;  nor 
shall  they  make  any  valid  agreement  to  impair  the  legal  rights 
of  the  husband  over  the  person  of  the  wife,  or  the  persons  of 
their  common  children."  " 

w  VrrnonV  Sayloa'  Tox.  Civ.  Stat, 
art.  4617. 
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"Every  matrimonial  agreement  must  be  acknowledged  before 
some  officer  authorized  by  law  to  take  acknowledgments  to  deeds, 
and  attested  by  at  least  two  witnesses;  the  minor  capable  of 
contracting  matrimony  may  give  his  consent  to  any  agreement 
which  this  contract  is  susceptible  of,  but  such  agreement  must 
be  made  by  the  written  consent  of  both  parents,  if  both  be 
living ;  if  not,  by  that  of  the  survivor ;  if  both  be  dead,  then  by 
the  written  consent  of  the  guardian  of  such  minor."" 

"Xo  matrimonial  agreement  shall  be  altered  after  the  celf^ 
bration  of  the  marriage."  " 

**Wlien  the  wife,  by  a  marriage  contract,  may  reserve  to  her- 
self any  property  or  rights  to  property,  whether  such  rights  be 
in  esse  or  expectancy,  such  reservation,  to  be  valid  as  to  the 
subsequent  purchasers  or  creditors  of  her  husband,  must  be 
acknowledged  and  recorded  as  provided  by  law."  " 

"No  covenant  or  agreement  made  in  consideration  of  mar- 
riage shall  be  good  against  a  purchaser  for  valuable  considera- 
tion, or  any  creditor  not  having  notice  thereof,  unless  such 
covenant  or  agreement  shall  be  duly  acknowledged  or  proven 
and  recorded  in  manner  and  form  as  provided  by  law  for  deeds 
and  other  conveyances."  " 

§  44.  Further  of  record  of  contract  and  notice. 

It  is  only  where  it  is  sought  to  affect  subsequent  purchasers 
and  creditors  of  the  husband  that  the  registration  of  the  con- 
tract is  required.  As  between  the  parties,  they  may  make  such 
"agreements  as  they  please"  provided  they  do  not  contravene 
any  law.  This  contract  of  reservation  to  the  wife  possibly 
refers  to  such  property  or  rights  only  as  would,  were  it  not 
for  such  contract,  belong  to  the  husband  or  the  community. 
There  would  be  no  necessity  for  her  reserving  to  herself  that 
which  would  be  hers  without  such  reservation.  And  there 
could  be  no  necessity  for  a  registration  of  her  own  property  in 
any  manner  whatever,  either  as  to  purchasers  or  creditors  of 

14  Ibid.  art.  4618.  *«  Ibid.  art.  4620. 

15  Ibid.  art.  4619.  *^  Ibid.  art.  6829. 
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the  husband  or  any  other  person.  It  will  hereafter  be  seen 
that  no  registration  of  her  separate  property  is  required  for  its 
protection." 

Then  it  can  be  only  where  she  reserves  to  herself  property 
that  would  ordinarily  belong  to  the  husband  or  the  community, 
that  she  must  rec'ord  her  contract,  for  otherwise  persoDa  deal- 
ing with  the  husband  would  be  warranted  in  flMiifnitig  the 
property  to  Ixj  subject  to  his  disposition.  The  law  will  not 
allow  snares  to  be  set  for  those  who,  in  good  faith,  make  pu^ 
chases  or  grant  crc<lit.  The  unrecorded  contract,  however,  is 
not  only  valid  between  the  parties  and  their  heirs,  but  it  is  also 
valid  as  to  those  snlKsccpicnt  purchasers  who  have  notice,  or  who 
have  not  paid  a  valuable  consideration." 

If  the  subject  of  such  contract  be  real  property,  it  must  be 
recorded  in  the  county  where  the  land,  or  a  part  thereof,  is 
situated.*^ 

If  it  embraces  personal  property,  registration  must  also  be 
had  in  the  county  where  such  property  shall  remain,  and  if  the 
owner  permit  any  person  in  whose  possession  the  same  may  be 
to  remove  it  from  such  county  to  another,  the  instrument  must 
likewise  be  recorded  in  the  county  to  which  such  property  has 
been  removed  within  four  months,  under  the  penalty  of  its 
being  void  as  to  all  cre<litors  and  ])urchasers  for  a  valuable  con- 
sideration without  notice.* 

The  registration  of  such  contracts,  in  so  far  as  lands  may 
be  involved,  is  governed  largely  by  the  law  regulating  the  regis- 
tration of  deeds  and  other  conveyances,  for  whatever  may  be 
the  rights  of  the  parties  to  such  a  contract  as  between  them- 
selves and  their  representatives,  they  cannot  govern  their  real 
property  to  the  })rejudice  of  the  rights  of  those  who  have  con- 
tracted on  the  faith  of  the  apparent  <)\viH»rship  of  such  property 
without  notice  of  the  wife's  rights  uiuler  the  contract.* 


18  Sec  post,  §  340.  Hind.  art.  GS41. 

W Vernon's  Sayles'  Tex.  Civ.  Stat.  «(jiHtro  v.  lUics,  22  Tex.  479,  73 

arts.  6824,  0821'.  Am.  Dec.  117, 
to  Ibid.  art.  6827. 
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§  45.  Requisites  and  validity. 

Freedom  of  contract  is  the  rule  and  no  reason  is  apparent 
why  the  principle  should  not  have  full  application  to  transac- 
tions between  those  who  contemplate  entering  into  the  marriage 
state.  Indeed,  it  is  the  express  policy  of  the  statute  that  such 
parties  may  enter  into  what  stipulations  they  please,  and  the 
limitations  imposed  are  to  the  effect  only  that  such  stipulations 
shall  not  be  contrary  to  good  morals  or  to  some  rule  of  law,  and 
further  that  the  legal  orders  of  descent,  or  the  legal  rights  of 
the  husband  over  the  person  of  the  wife,  or  the  persons  of  their 
common  children,  shall  not  be  interfered  with.  Subject  to  these 
limitations  the  parties  may  make  such  stipulations  as  they 
please.  Indeed,  in  the  nature  of  things,  no  formal  contract 
whatever  is  necessary  between  the  parties  themselves  except  as 
required  by  the  statute  of  frauds,'  or  some  similar  statute.  A 
simple  contract,  as  a  note  and  mortgage  executed  by  a  man  to 
a  woman  in  consideration  of  their  marriage,  will  suffice.* 

But  if  it  is  intended  to  affect  the  rights  of  persons  other  than 
the  parties  and  their  privies,  the  contract  must  be  authenticated, 
as  required  by  statute.* 

One  of  the  special  prohibitions  of  the  statute  is  against  alter- 
ing the  legal  orders  of  descent  with  respect  to  the  parties  them- 
selves or  their  common  children.  In  Groesbeck  v.  Groesbeck, 
78  Tex.  G64,  14  S.  W.  792,  an  agreement  entered  into  between 
the  intended  husband  and  wife  in  the  state  of  Alabama  provided 
that  in  case  she  died  intestate  her  estate  should  descend  to  such 
persons  as  would  take  the  same  under  the  laws  of  Alabama  just 
as  if  the  instrument  had  never  existed ;  that  is,  one  half  of  the 
personalty  would  pass  to  her  husband,  and  a  life  estate  in  the 
realty.  Other  provisions  were  made  for  descent  to  a  child  or 
children,  if  any,  and  if  none,  to  other  kindred.  Subsequently, 
the  parties  removed  to  Texas  and  the  husband  acquired  con- 
j*iderable  property,  and  shortly  before  his  death  the  parties 
exefiited  another  agreement  by  wdiich  it  was  agreed  in  case  he 
died  without  issue  of  his  marriage,  his  property  was  to  descend 

3  Vernon's  Sayles*  Tex.  Civ.  Stat.  4  McCormick  v.  McNeel,  63  Tex. 

art.  3965  (3).  ir>. 

5  EUington  v.  Ellington,  29  Tex.  2. 
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to  and  1)0  (li:riribiitr.'<I  ainoii^  his  heirs  as  if  no  marriage  had 
I'vcT  takon  ])lac<?  botweeu  him  and  his  wife.  These  agreements 
wffrr;  hf;ld  bv  the*  r-ourt  to  be  of  no  binding  force,  since  the  latter 
attr*ini»t(?«l  to  revoke  the  former,  and  both  controverted  the  in- 
hibition against  altering  the  legal  orders  of  descent* 

§  46.  Fraud. 

The  prinn|)Io  tliat  tlie  utmost  fairness  between  those  occnpy- 
ing  confidential  relations  will  be  always  required  applies  with 
unusual  force  to  those  contemplating  marriage.  For  obvious 
nMisons  the  wr)man  in  such  a  contract  is  at  a  disadvantage.  She 
places  in  her  future  InLsband  the  utmost  confidence,  and  it  is 
not  a  case  of  stranj^rors  dealing  with  each  other  at  arm's  length. 
In  almost  every  case,  wanting  in  the  business  experience  of  a 
man,  she  is  not  in  a  position  correctly  to  weigh  and  determine  the 
magnitude  of  the  rights  she  is  called  upon  to  relinquish  or  grant, 
as  the  case  mav  be,  an<l  certainly  their  transactions  will  be 
vi(«wed  with  a  very  scrutinizing  eye  to  discover  any  unfair  ad- 
vantage on  his  part.  The  legislature  has  seen  the  importance 
of  protecting  the  inoxjjericnced  in  such  contracts,  and  provision 
is  made  that  in  <'ase  of  a  minor  contracting,  the  parent  or 
guardian  shall  sign  the  contract.  The  parties  stand  in  a  con- 
fidential relation, — indeed,  more  so  than  anv  other  of  our 
domestic  relations, —  aii<l  a  full  disclosure  of  the  circumstances 
and  i)roperty  of  each  ought  to  \k*  made.  The  decisions  through- 
out the  country  go  very  far  in  holding  that  strict  proof  of  fair- 
ness must  be  ma<le  when  the  courts  are  called  upon  to  enforce 
an  antenu])tial  contract  against  the  wife,  and  especially  when 
it  is  apparent  that  the  ])rovision8  nuide  for  the  wife  are  inequi- 
table, unjust,  and  unreasuuably  dis]>ro])ortionate  to  the  means 
of  the  husband.  The  rule  un<loubtedly  is  that  in  such  a  case 
every  presumj)tion  is  against  the  validity  of  the  contract,  and 
the  burden  of  proof  is  cast  u])ou  the  husband,  or  those  repre- 
senting him,  in  ortler  to  uphold  and  enforce  the  same  as  a  valid 
and  sulwisting  agreement,  rndoubtedly  a  marriage  contract, 
although  it  may  deprive  the  wife  of  numy  of  her  marital  rights 

•  Cox  V.  Miller,  54  Tox.  10. 
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in  her  husband's  property,  will  be  enforced  if  it  appears  that 
there  has  been  no  unfair  means  employed  to  induce  its  execution. 
If  she  be  familiar  with  his  circumstances  and  fortune,  or  have 
the  fair  opportunity  of  knowing  them,  and  voluntarily,  without 
undue  influence,  consents  to  relinquish  her  wifely  portion,  she 
may  of  course  do  so,'  but  if  she  be  imposed  upon  by  taking 
advantage  of  her  ignorance,  her  inexperience,  or  her  affection, 
or  if  information  is  withheld  from  her,  the  disclosure  of  which 
would  probably  cause  her  to  act  differently,  it  would  be  alto- 
gether inequitable  to  permit  such  a  contract  to  stand. 

The  courts  will  duly  consider  the  sufficiency  of  marriage 
itself,  as  a  consideration  for  these  contracts,  and  not  measure 
them  exclusively  by  the  other  pecuniary  advantages  to  the  wife. 
It  is  not  the  business  of  courts  to  make  contracts  for  parties, 
but  if  they  discover  that  a  contract  which,  if  intentionally  based 
upon  the  sole  consideration  of  marriage,  would  be  sufficient, 
was  really  superinduced  by  the  positive  fraud,  or  the  omission 
to  make  disclosures  which  would  amount  to  fraud,  they  do  not 
lack  the  power  to  annul  them  in  favor  of  the  injured  party. 
We  have  said  that  marriage  alone  would  be  a  sufficient  consider- 
ation for  a  marriage  contract.  Indeed,  a  consideration  more 
valuable  cannot  well  be  imagined,  and  the  damages  flowing 
from  a  breach  of  such  contract  are  measured  pecuniarily  by 
the  means  of  the  party  breaching  it ;  so  to  this  extent  a  woman 
has  a  valuable  right  in  the  consummation  of  a  contract  of 
marriage  which  she  should  not  be  required  to  relinquish  in 
the  marriage  settlement,  unless  it  very  clearly  appears  that  she 
did  so  in  consideration  of  marriage  alone,  and  upon  a  full 
understanding  of  her  rights  and  their  curtailment  by  reason 
of  the  contract. 

§  47.  Construction;  intention. 

In  ascertaining  the  intention  of  any  contract  the  basic  rule 
invariably  is.  What  was  the  intention  of  the  parties?  The 
methods  by  which  this  intention  is  arrived  at  may  vary,  but 

7  McI.«od  y.  Board,  30  Tex.  238,  94 
Am.  Dec.  301. 
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the  rule  itself  is  of  almost  universal  application.  By  way  of 
illustration  a  ease  is  given.  In  McLeod  v.  Hoard,  30  Tex.  23S, 
94  Am.  Dec.  801,  Mary  W.  Michan  and  Benjamin  S.  Mitchell, 
in  contemplation  of  marriage,  entered  into  a  contract  by  the 
terms  of  which  the  said  Mary  conveyed  to  Mina  McCoy,  also 
a  party  to  the  contract,  two  slaves,  as  follows: 

^'Granted,  bargained,  sold,  and  delivered  to  Mina  McCoy, 
.  .  the  said  negroes,  to  have  and  to  hold  to  him,  the  said 
[Mina  McCoy,  his  heirs,  executors,  and  administrators,  the  said 
slaves,  Simon  and  Hina,  with  the  future  issue  and  increase 
forever,  in  trust  and  for  the  solo  and  separate  use  of  the  said 
IMary  for  and  during  her  natural  life,  not  subject  to  the  debts, 
encumbrances,  charges,  demands,  power,  or  control  of  the  said 
Benjamin,  or  any  future  husband,  to  pay  over  to  the  said  Mary 
the  hire  aforesaid  of  the  labor  of  said  slaves,  and  their  future 
issue  and  increase,  to  and  for  her  sole  and  separate  use;  or  at 
the  option  and  choice  of  her,  the  said  Mary,  to  permit  her,  not- 
withstanding her  coverture,  to  hold  and  possess,  use  and  enjoy, 
said  slaves  with  their  issue  and  increase,  without  the  same  or 
any  part  thereof,  or  their  hire  or  the  profits  of  their  labor,  being 
in  any  way  subject  to  the  debts,  liabilities,  or  control  of  the 
said  Benjamin,  or  any  future  husband  that  she  might  have,  and 
that  if  the  said  Mary  should  depart  this  life  without  leaving 
issue  alive  at  the  time  of  her  death,  and  without  disposing  of 
her  separate  estate  by  last  will  and  testament,  then  and  in  that 
case,  the  said  Mina  McCoy  should  hold  said  slaves  with  their 
issue  and  increase,  in  trust,  to  convey  the  same  to  her,  the  said 
Mary's  heirs  at  law,  to  be  divided  according  to  the  statutes 
of  South  Carolina."  The  parties  removed  to  Texas,  where  Mrs. 
Mitchell  died  without  children  or  their  descendants,  without 
father  or  mother,  brother  or  sister,  except  -a  half-sister,  who  was 
plaintiff  in  the  action,  which  was  one  for  the  possession  of  the 
slaves.  The  court,  in  construing  the  intention  of  the  husband, 
said :  *'The  demurrer  seems  to  have  been  sustained  upon  the 
supposition  that  tiic  chniso  iu  the  contract  under  which  the 
plnintiiVs  set  up  title,  tluit  in  cnsc  the*  rrslui  ([ue  trust  in  the 
deed  should  die  without  issue  at  the  time  of  lier  death,  and 
without  having  disposed  hy  last  will  Jind  testament  of  the  prop- 
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erty  settled  in  said  deed  to  her  separate  use,  said  trustee  should 
hold  the  property  in  trust  to  convey  the  same  to  the  heirs  at 
law  of  the  cestui  que  trust  to  be  awarded  according  to  the  stat- 
utes of  the  state  of  South  Carolina,  should  be  construed  as 
words  of  limitation,  and  not  of  purchase,  in  favor  of  such  heirs. 
.  .  .  It  may  be  admitted  that  the  language  used  in  this  deed 
brings  it  within  the  rule  in  Shelley's  Case,  and  that  the  entire 
trust  estate  vested  in  the  cestui  que  trust,  without  condition 
or  remainder.  Yet  the  question  still  remains,  whether,  by  the 
marriage  contract,  the  husband  has  not  excluded  himself  from 
all  interest  in  the  property,  jure  mariti,  as  well  after  the  death 
of  the  wife  as  during  her  life.  That  the  husband  may  be 
excluded  by  an  express  stipulation  from  all  interest  or  partici- 
pation in  the  distribution,  on  the  death  of  the  wife,  of  property 
settled  by  marriage  contract  to  her  sole  and  separate  use,  is 
not  a  matter  of  dispute.  Such  exclusion  unquestionably  must 
be  clearly  and  obviously  manifested  by  the  contract;  but  when 
this  is  the  case  effect  must  be  given  to  the  intention  of  the 
parties  in  this  as  in  other  particulars."  While  it  will  be  borne 
in  mind  that  the  court  in  using  the  above  language  was  merely 
announcing  a  rule  of  construction  applicable  to  the  contract 
under  consideration,  made  in  the  state  of  South  Carolina,  a 
eonmion-law  state,  where  the  wife's  property  upon  marriage 
vested  immediately  in  the  husband,  and  that  the  effect,  as  to  the 
property  involved,  deprived  the  husband  of  rights  to  which 
he  would  be  entitled  under  our  statutes  without  such  contract, 
still  the  instrument  considered  is  not  for  that  reason  void.  It 
cannot  be  held  that  the  effect  of  the  statute  forbidding  the  alter- 
ing of  the  orders  of  legal  descent  is  to  deprive  parties  of  their 
right  to  make  valid  contracts  concerning  specific  property.  The 
prohibition  goes  to  those  agreements  having  for  their  object 
generally  another  and  different  order  of  descent  from  that  pre- 
scribed by  law.*  The  thing  of  controlling  importance  in  the 
construction  of  marriage  contracts  is  always  the  real  intention 
of  the  parties.    As  in  the  case  of  all  other  transactions  between 

•  Groesbeck  v.  Groesbcck,  78  Tex. 
6C4,  14  S.  W.  792. 
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the  spouses,  the  proof  of  the  intention  should  be  clear  and 
satisfactory.® 


§  48.  Execution  and  proof. 

In  an  early  case  ^®  it  was  said  that  a  marriage  settlement 
need  not  be  executed  and  acknowledged  before  a  notary,  but 
that  the  same  was  valid  if  attested  by  two  witnesses.  But  under 
our  present  statutes  the  rule  undoubtedly  is,  where  one  is  put 
to  the  formal  proof  of  his  contract,  that  such  instrument  cannot 
be  given  in  evidence  unless  authenticated  and  filed  as  provided 
by  the  statutes.**  But  this  is  the  rule  only  in  those  cases  where 
it  is  sought  to  charge  another  with  constructive  notice  of  the 
wife's  rights  under  the  contract,  for,  as  between  the  parties 
themselves  and  those  having  notice,  the  contract  may,  of  course, 
be  proved  independently  of  the  registration  statutes,  and  inde- 
pendently even  of  the  statute  requiring  its  authentication  be- 
fore an  officer  authorized  to  take  acknowledgments  to  deeds," 
for  the  statutes  concerning  authentication  and  registration  are 
primarily  for  the  protection  of  third  persons  dealing  with  the 
property. 

§  49.  Specific  performance  and  other  relief. 

In  McCormick  v.  McNeel,  53  Tex.  15,  the  supreme  court  in 
effect  granted  to  a  wife  specific  performance  of  an  antenuptial 
marriage  contract  whereby  the  husband  had  executed  to  her  a 
note  in  consideration  of  the  marriage,  secured  by  a  mortgage 
on  his  homestead.  While  the  court  indicated  that  the  surviving 
wife  upon  the  husband's  death  would  have  the  right  of  election 
between  her  homestead  rights  as  a  widow,  and  her  rights  under 
the  contract,  still,  where  she  chose  the  latter,  there  existed  no 
legal  reasons  why  such  enforcement  of  the  contract  should  not 
be  allowed.  Indeed,  it  follows  as  a  necessary  corollary  that,  if 
parties  contemplating  marriage  may  enter  into  valid  stipulations 
concerning  their  property  rights,  either  party  may,   upon  a 

•  Branhara  v.  Scott,  —  Tex.  Civ.      625;  EUington  v.  Ellington,  29  Tex. 
App.  —,  51  S.  W.  38.  2. 

10  Fitts  V.  Fitts.  14  Tex.  443.  l«  Lott  v.  Bertrand,  26  Tex.  654. 
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breach  by  the  other,  have  appropriate  relief,  whether  by  specific 
perfonnance  or  an  ordinary  action  for  damages,  and  the  char- 
acter of  this  relief  will,  of  course,  be  determined  by  general 
rules  applicable  to  the  species  of  property  embraced  in  the 
contract 

§  50.  Postnoptial  agreements. 

A  marriage  contract  cannot  be  altered  after  the  celebration 
of  the  marriage.  Nor  can  husband  and  wife  by  mere  agree- 
ment between  themselves  change  the  character  of  their  property 
so  as  to  convert  community  into  separate,  or  separate  into 
community,  property."  An  agreement  between  husband  and 
wife,  by  which  the  wife  upon  the  death  of  her  husband  is  to  be 
deprived  of  her  distributive  share  of  his  property,  is  void  under 
the  law  as  being  an  agreement,  the  object  of  which  was  to 
alter  the  legal  order  of  descent**  While  there  is  no  express 
statute  forbidding  such  contracts  between  husband  and  wife,  as 
there  is  in  the  case  of  marriage  contracts,  yet  on  principle  it 
would  seem  such  a  contract  ought  not  to  be  upheld.  An  agree- 
ment entered  into  during  marriage  by  which  each  spouse  is 
to  retain  his  separate  property  with  the  increase  thereof  is  a 
riolation  of  the  spirit  of  our  law,  if  not  the  letter,  and  therefore 
void."  Yet  husband  and  wife  may  make  gifts  of  their  property 
to  each  other  freely,  or  will  it  at  their  death,  and  but  little  real 
distinction  can  be  seen  between  these  and  the  transaction  under 
discussion  so  far  as  results  are  concerned.  Viewed  as  an  agree- 
ment merely,  having  for  its  object  the  alteration  of  the  orders 
of  descent,  the  contract  is  void.  Viewed,  however,  as  a  dis- 
position of  specific  property,  whether  in  existence  or  in  expec- 
tincf ,  the  transaction  is  valid. 

Postnuptial  contracts  are  not  favored  by  the  law.  They  may 
be  enforced,  but  it  must  appear  that  they  are  just,  equitable, 
tad  fair,  and  must  be  such  as  appeal  to  the  conscience  of  the 

>>Cox  T.  Miller,  54  Tex.  16.  IS  Engleman  y.  Deal,  14  Tex.  Civ. 

MGrocriieek  t.  Groesbeck,  78  Tex.      App.  1,  37  S.  W.  652;  Suggs  v.  Sing- 

••i  14  8.  W.  792.  ley,  —  Tex.  Civ.  App.  — ,  167  S.  W. 
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court.^®  The  rule  as  announced  by  Bishop,  to  the  effect  that 
the  comparative  value  of  the  estate  conveyed  to  the  wife  by  the 
husband  with  that  released  by  her  will  be  considered  in  de- 
termining the  validity  of  such  contracts,  has  been  approvingly 
referred  to  by  our  supreme  court. *^  So,  on  the  whole,  it  may 
be  said  that,  as  at  common  law,  postnuptial  contracts  are  not 
favorably  regarded  by  the  law,  but  they  will  be  upheld  in  those 
cases  where  to  deny  them  would  be  more  inequitable  than  to 
uphold  them.  They  must  be  fair  alike  to  husband  and  wife, 
and  it  is  but  proper  to  add  that  they  are  then  enforced  more 
from  equitable  consideration  than  from  any  intrinsic  strength 
which  they  possess  as  contracts.** 

§  51.  Pleading  and  practice. 

Since,  as  we  have  just  seen,  a  postnuptial  agreement  is  void 
which  revokes  a  marriage  settlement  and  provides  for  a  different 
order  of  descent  from  that  prescribed  by  law,  if  the  wife  sur- 
vives the  husband,  she  might  maintain  her  suit  in  the  district 
court  to  set  aside  such  agreement,  even  though  an  administration 
of  his  estate  should  be  pending  in  the  probate  court,"  for  the 
principle  is  that  the  probate  court  is  not  concerned  with  the 
construction  of  wills,  contracts,  or  other  instruments  which  it 
is  called  on  to  administer,  but  that  is  a  matter  peculiarly  for 
cognizance  before  the  court  of  general  jurisdiction,  and  if  the 
wife's  petition  in  such  a  case  shows  that  the  husband  died 
intestate  without  children,  leaving,  however,  other  heirs  sur- 
viving him,  and  possessed  of  real  and  personal  property  in 
this  state,  she  manifests  such  an  interest  in  having  the  agree- 
ment set  aside  as  to  constitute  a  sufficient  cause  of  action.*' 

The  averment,  too,  of  a  sister  of  a  deceased  wife  whose  hus- 
band had,  by  marriage  contract,  excluded  himself  from  all 
interest  in  the  property  of  his  intended  wife,  that  she  was  the 
only  heir  and  therefore  entitled  to  the  estate,  also  states  a  good 

WXiminea  v.  Smith,  39  Tex.  49;  150,  57  S.  W.  992;  Suggs  v.  Singley, 

Green  v.  Ferguson,  62  Tex.  525.  —  Tex.  Civ.  App.  — ,  167  S.  W.  241. 

y>  Proetzel  v.   Schroeder,  83  Tex.  l»  Groesbeck  v.  Groesbeck,  78  Te3t 

684,  19  S.  W.  292.  664,  14  S.  W.  792. 

!•  Moor  V.  Moor,  24  Tex.  Civ.  App.  W  ibid. 
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cause  of  action.*  The  burden  of  proof  would,  of  course,  be 
upon  the  party  attacking  the  validity  of  a  marriage  contract 
to  show  that  the  same  was  in  violation  of  the  statute  and  there- 
fore void. 

$  52.  What  law  governs. 

*'The  general  rule,"  says  Chief  Justice  Wheeler  in  Castro 
T.  lilies,  22  Tex.  479,  73  Am.  Dec.  277,  "irrespective  of  the 
question  of  the  effect  of  a  change  of  domicil,  is  undoubted,  that 
where  there  is  an  express  nuptial  contract,  *if  it  speaks  fuUv 
iv  the  very  point,'  it  will  generally  be  admitted  to  govern  all 
the  property  of  the  parties,  not  only  in  the  matrimonial  domicil, 
but  in  every  other  place,  under  the  limitations  and  restrictions 
which  apply  to  other  cases  of  contracts,  that  they  are  not  in 
contravention  of  the  laws  or  policy  of  the  country  where  they 
ire  sought  to  be  enforced,  or  with  the  rights  of  its  own  citizens." 
If  the  contract  be  expected  to  furnish  the  rule  of  property  to 
husband  and  wife  in  countries  other  than  that  of  its  execution, 
inch  must  be  the  clear  import  of  its  language.  It  is  not  suffi- 
cient that  the  defense  shall  occur  in  the  jurisdiction  where 
made,  or  that  it  even  incorporates  the  law  of  such  place.  This 
would  tend  to  show  that  the  contract  was  made  with  reference 
to  the  law  of  the  place  of  contract  only.  Indeed,  such  is  the  pre- 
i^mption  until  a  contrary  intention  is  clearly  shown.  * 'Where 
there  is  an  express  contract,  that  governs  as  to  all  acquisitions 
tnd  gains  before  the  removal.  Where  there  is  no  express  con- 
tract, the  customary  law  of  the  matrimonial  domicil  governs  in 
like  manner.  But  in  both  cases  all  acquisitions  and  gains  made 
after  the  removal  are  governed  by  the  law  of  the  actual 
domicil.""  "It  will  act  directly  on  movable  property  every- 
where, but  as  to  immovable  property  in  a  foreign  territory,  it 
^ill  it  most  confer  only  a  right  of  action  to  be  enforced  accord- 
ing to  the  jurisprudence  rei  sitce,"  '  Such  is  the  effect  of  the 
ordinary  contract  where  no  express  stipulations  provide  with 
reference  to  acquisitions  to  be  made  in  a  foreign  state.    But  if 

»MtUod  v.  Board,  30  Tex.  238,  •  Story,  Confl.  L.  177. 

W  Aa.  Dec.  301.  •  Story,  Confl.  L.  143-184. 
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the  instrument  contains  statements  •  which  make  clear  the  in- 
tention of  the  parties  that  its  terms  should  apply  alike  to  prop- 
erty acquired  in  any  jurisdiction  whatever,  such  will  be  its 
effect.  So,  too,  it  would  be  valid  if  it  were  made  in  contem- 
plation of  a  change  of  domicil,  or  with  reference  to  the  law  of 
a  particular  foreign  jurisdiction ;  but  this  would  have  to  appear 
very  clearly  by  the  instrument  itself,  or  as  between  the  parties 
by  the  circumstances  evidencing  their  real  intention.*  This 
probable  distinction  should  be  observed.  A  contract  respecting 
the  property  of  the  respective  parties  might  be  made  deter- 
minable according  to  the  law  of  a  particular  state,  whereas  a 
contract  that  the  rights  of  the  parties  with  respect  to  their 
status,  or  other  personal  rights,  were  to  be  determined  by  the 
law  of  a  particular  state,  might  not  be  valid,  if  such  contem- 
plated rights  were  materially  different  from  those  permitted 

bv  the  law  of  the  matrimonial  domicil.* 

%/ 

§  53.  ''Legal  orders  of  descent/'    Comment 

Exactly  what  contracts  or  agreements  are  forbidden  under 
the  provision  against  altering  "the  legal  orders  of  descent''  has 
never  yet  been  clearly  defined.  Indeed,  the  few  cases  touching 
this  question  at  all  decide  it  but  racagerly,  and  the  elucidation 
has  never  been  very  satisfactory.  The  holding  in  Groesbeck  v. 
Groesbeck  has  been  noticed.®  In  Proetzel  v.  Schroeder,  83  Tex. 
684,  19  S.  W.  292,  an  agi-eement  by  the  w^fe  that  she  will 
^*take  the  said  property  set  over  to  her  for  her  maintenance 
during  her  life,  and  will  not  claim  any  of  the  other  property  of 
the  said  Jacob  Schroeder  reserved  to  himself,  'that  she  hereby 
renounces  for  herself  all  community  property  to  which  she  may 
be  entitled  under  the  laws  of  this  state,' ''  was  held  to  be  abso- 
lutely void  as  altering  the  legal  order  of  descent  with  respect 
to  Mrs.  Schroeder  and  her  children.  And  the  decisions  gen- 
erally go  no  further  than  to  invalidate  those  agreements  which 
attempt  to  change  the  orders  of  descent,  which  object  appears 

4  See  §§  341-379.  •  See  §  50. 

5  Hall  V.  HarrU,  11  Tex.  300. 
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to  be  the  purpose  of  the  contract.'  But  none  of  the  decisions 
has  erer  gone  to  the  length  of  condemning  those  agreements, 
omtractSy  or  conveyances  between  husband  and  wife  respecting 
tbcir  propert}'  which,  operating  by  change  of  title  to  such  prop- 
erty, indirectly  affected  the  order  in  which  the  same  would 
fctve  descended  but  for  such  contracts  or  conveyances.  On  the 
OQQtrary,  such  a  right  in  the  spouses  thus  to  contract  and  con- 
rejr  between  themselves  has  at  all  times  been  recognized.*  So 
that  the  obvious  purpose  of  the  statute  is  to  forbid  the  husband 
and  wife  to  set  at  nought  the  statutes  of  descent  and  distribution 
by  substituting  therefor  a  different  order  of  descent  with  re- 
spect to  themselves  in  what  concerns  the  inheritance  of  their 
children,  or  posterity,  which  either  may  have  by  any  other  per- 
son, or  with  respect  to  their  common  children.  The  language 
of  the  statute  is  intended  to  interdict  those  agreements  only 
whose  "object"  or  purpose  is  to  change  the  legal  orders  of 
descent  That  it  was  never  meant  to  forbid  the  relinquishment 
of  interest  by  the  one  or  the  other  in  specific  property  is  evi- 
denced by  the  statute  itself*  authorizing  reservations  to  the 
wife,  and  by  the  numerous  decisions  from  the  earliest  day  to 
the  present  time  affirming  a  very  great  liberty  of  conveyancing 
between  husband  and  wife. 

YQvMi  y.  Ferguson,  62  Tex.  629;  <  See  post,  chap.  IX. 

Eiglemaii  t.  Deal,  14  Tex.  Civ.  App.  •  Vernon's  Saylet*  Tex.  Civ.  Stat. 

1»  S7  a  W.  652.  art  4620. 
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§  54.  HistoricaL 

The  following  from  Morgan  v.  Yarborough,  5  La.  Ann.  316, 
is  of  historical  interest : 

"The  usage  of  sponsalia  or  promises  of  marriage  among  the 
Romans  was  of  very  ancient  origin.  It  was  observed  among 
the  people  of  Latium.  It  is  spoken  of  in  the  Theodosian  Code, 
in  Justinian's,  in  the  decree  of  Gratian,  etc.  See  Merlin 
Repertoire,  verbo  Fiancailles,  Pothier's  Pandects,  book  23,  title 
1.  If  the  promise  was  not  fulfilled,  an  action  was  permitted. 
[Citing]  Mackeldy,  Droit  Romain,  263.  In  his  Treatise  on 
Marriage,  Pothier  says  that  the  usage  of  Fiancailles  existed 
amoui^  the  Greeks,  and,  as  it  would  seem,  among  the  Ancient 
Hebrews.  Under  the  Spanish  law  we  find  that  the  ecclesiastical 
tribunals  would  take  cognizance  of  a  breach  of  promise,  and 
punish  the  party  until  he  consented  to  fulfil  the  promise.  Par- 
tida  4,  title  1,  law  VII. 

"In  France,  a  reciprocal  promise  of  marriage  is  considered 
as  producing  a  reciprocal  obligation  to  contract  a  marriage. 
But  if  one  of  the  fiances  refuses  to  accomplish  the  promise, 
neither  the  ecclesiastical  nor  lay  tribunals  can  constrain  a 
specific  performance.  The  obligation  resolves  itself  into  dam- 
ages, upon  which  a  civil  tribunal  can  alone  decide.  And  these 
damages  are  assessed  with  reference  to  the  actual  injury  which 
the  party  has  sustained,  and  not  to  the  advantage  which  she  has 
lost.     [Citing]   Merlin,  verbo  Fiancailles.     See  also  Pothier, 
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Traite  du  Marriage,  No.  53.  The  former  author  observes  that 
the  Civil  Code,  by  its  silence  on  the  subject  of  Fiancailles, 
leaves  them  in  the  general  category  of  contracts,  and  that  they 
are  subsequently  submitted  to  the  rules  of  ordinary  agreements. 
Id.  §  11.  In  England,  formerly  it  would  seem  that  the  con- 
tract could  be  enforced  in  the  spiritual  court;  and  it  is  well 
settled  under  the  common  law  that  an  action  will  lie  for  the 
violation  of  such  an  executory  contract  per  verba  de  future,  for 
the  temporal  loss  to  the  party,  and  though  the  party  had  a 
remedy  in  the  spiritual  court.  Under  that  system  it  appears 
that  the  man  also  has  his  action  of  damages  for  the  breach  of 
promise.    Bacon's  Abr.  verbo  Marriage,  B.'' 

§  55.  Hie  coDtmcL 

Some  of  the  essentials  of  a  contract  for  marriage  have  already 
been  noticed,**  and  little  more  need  be  added  here  further  than 
to  say  that  the  contract  need  not  be  expressed  in  any  formal 
language,  either  written  or  spoken,  but  it  is  sufficient  to  estab- 
lish a  contract  of  marriage  if  a  preponderance  of  the  evidence 
shows  that  the  parties  had  mutually  agreed  to  marry  each 
other."  This  of  necessity  implies  that  there  must  have  been 
an  offer  of  marriage,  or  promise  to  marry,  by  the  one  party, 
which  offer  or  promise  had  been  made  known  to  and  accepted 
by  the  other.  This,  however,  is  but  a  recognition  of  the  ele- 
mentary essentials  to  every  valid  contract  The  promise  of  the 
one  constitutes  the  consideration  for  the  promise  of  the  other. 
Like  any  other  contract,  the  agreement  may  be  established  by 
facts  and  circumstances,  and  it  is  not  necessary  that  it  should 
always  be  dependent  upon  an  express  promise,"  for  the  real 
agreement  of  the  parties  is  the  essential  inquiry,  and  this  may, 
in  a  proper  case,  be  implied  from  the  positive  and  circum- 
stantial evidence.  While  it  is  generally  true  that  the  contract 
need  not  be  in  writing,  yet  if  it  clearly  appears  that  the  same 
was  not  to  be  performed  within  a  year,  then  the  statute  of 
frauds,"  requiring  contracts  not  to  be  performed  within  the 

l^Ante,  §  4.  "Edge   v.   Griffin,   —   Tex.    Civ. 

"Birber  v.  Gcer,  94  Tex.  681,  63      App.  — ,  63  S.  W.  148. 
8.  W.  934.  "  Rev.  SUt.  1911,  art.  3965. 
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space  of  one  year  to  be  in  writing,  would  apply  to  this  contract 
also,  and  the  oral  agreement  would  be  invalid.  But  in  such  a 
case  it  would  not  be  enough  to  invalidate  the  contract  merely 
that  it  might  not  be  performed  within  a  year.^* 

To  the  general  rule  that  a  minor  is  not  bound  by  an  executory 
contract^  the  agreement  to  marry  constitutes  no  exception,  so 
it  would  follow  that  a  female  minor,  though  above  the  age  of 
eighteen  years,  not  being  bound  by  her  executory  contract  to 
marry,  is  not  liable  in  a  suit  for  a  breach  thereof.^*  In  the 
case  cited  such  minor's  contracts  are  considered  analogous  to 
a  minor's  contract  for  necessaries,  which,  if  he  receives  and  gets 
the  benefit  of,  he  is  bound  to  pay  for;  but  he  cannot  be  com- 
pelled to  receive  necessaries  contracted  for,  nor  will  his  estate 
be  liable  for  his  refusal  to  comply  with  his  contract  for  neces- 
saries. The  same  authority  considers  our  various  statutes,  such 
as  that  fixing  the  age  of  consent  to  marry  at  sixteen  for  males 
and  fourteen  for  females,  and  that  forbidding  the  clerk  to  issue 
a  marriage  license  without  the  consent  of  the  parents  or  guardi- 
ans of  the  parties  applying,  unless  the  parties  shall  be,  in  the 
case  of  the  male  twenty-one  years  of  age,  and  of  the  female 
eighteen  years  of  age,  and  concludes  that  these  statutes  do  not 
evidence  a  legislative  intention  to  remove  the  disability  of 
minority  in  the  matter  of  contracting  for  a  marriage. 

§  56.  Actions  in  generaL 

The  right  of  the  injured  party  to  a  broken  marriage  contract 
to  sue  the  other  for  his  damages  has  always  been  recognized 
and  never  denied  in  this  state.  The  action  is  generally  con- 
sidered as  being  in  no  sense  an  action  for  tort,  but  essentially 
a  demand  arising  upon  a  contract.  This  is  true  even  in  those 
cases  where  there  are  peculiar  circumstances  of  aggravation,  as 
for  a  seduction.**  The  issues  of  contract  or  no  contract^  the 
loss  or  no  loss  to  the  complaining  party,  and  the  amount  of 
the  recovery  where  one  is  allowed,  as  in  the  trial  of  other  issiies 

14  Clark   V.    Reese,   26   Tex.  Civ.          W  Daggett  v.  Wallace,  75  Tex.  362, 

App.  619,  64  S.  W.  783.  36  Am.  St.  Rep.  908,  13  S.  W.  49; 

"Wells  V.   Hardy,   21   Tex.  Civ.      Biela   v.    Urbanczyk,    38   Tex.   Civ. 

App.  454,  51  S.  W.  603.  App.  213,  85  S.  W.  461. 
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of  fact^  are  peculiarly  for  the  determination  by  the  jury  or 
judge  trying  the  case,  and  where  a  jury  has  been  demanded,  the 
constitutional  and  statutory  provision  guarantying  the  right 
of  trial  by  jury  would  forbid  the  trial  court's  taking  the  case 
from  them,  except  where  the  evidence  was  of  such  a  character 
that  there  could  be  no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  it.^''  This,  however,  is  but 
another  way  of  saying  if  there  is  no  issue  in  the  evidence,  the 
facta  about  which  there  is  no  dispute  need  not  be  submitted 
to  a  jury.** 

At  common  law,  the  action  for  damages  for  breach  of  a 
marriage  promise,  being  for  a  personal  wrong,  though  based  on 
breach  of  contract,  was  yet  considered  a  personal  action,  and  one 
which  would  not  survive  to  the  personal  representative. *•  While 
DO  case  in  Texas  has  been  found  which  decides  this  question,  it 
is  thought  the  common-law  rule  would  govern  and  the  action 
abate  upon  the  death  of  either  party  to  the  contract.  Article 
3686,"  surviving  causes  of  action  for  personal  injuries  other 
than  those  resulting  in  death,  it  is  not  thought  would  include 
the  action.  The  cause  of  action  is  not  essentially  one  for  per- 
gonal injuries,  either  to  the  health  or  reputation  of  the  com- 
plaining party,  and  this  being  the  only  class  saved  by  the  stat- 
ute, it  dies  with  the  person.  It  has  been  held  elsewhere  that 
the  action  abates  by  the  marriage  of  the  parties,*  but  the  holding 
was  upon  the  reasoning  that  upon  marriage  the  ^^plaintiff  lost 
the  right  to  prosecute  the  case  just  as  effectually  as  if  she  were 
dead,"  evidently  induced  by  an  adherence  to  the  common-law 
doctrine  that  by  marriage  the  wife  was  civilly  dead.  The  reason- 
ing would  not  hold  good  in  this  state,  for  here  a  married  woman 
is  not  civilly  dead,  but  may  sue  and  be  sued  in  the  courts. 
It  cannot  be  held  that  marriage  of  the  parties  would  necessarily 
abate  the  action,  whatever  effect  such  course  might  have  upon 
the  final  outcome  as  affecting  the  recovery.     Such  fact  might 

W Hugging  V.  Carey,  —  Tex.  Civ.  Wl  Chitty,  PL  20-68. 

Ap^  -,  149  S.  W.  391.  ao  Rev.  Stat.  1911. 

"See  Clin  t.  Corley.  44  Tex.  Civ.  l  Harris  v.  Tisom,  63  Ga.  629,  36 

App.  224,  99   8.    W.    168;    HiU   v.  Am.  Kcp.  126. 
Hoqter,  51  Tex.  Civ.  App.  359,  115 
^  W.  112. 
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go  in  mitigation  or  even  show  a  complete  satisfaction,  dependent, 
of  course,  upon  the  circumstances  surrounding  the  transaction. 

§  57.  Damages. 

Under  our  system  of  judicature  the  aim  of  the  court  in  all 
damage  suits  is  to  accord  compensation,  and  ordinarily  the 
legal  damages  recoverable  are  such  as  naturally  result  from 
the  act  or  default  complained  of.  Undoubtedly,  such  damages 
would  be  recoverable  in  a  breach  of  promise  case  upon  mere 
allegation  of  a  breach  of  the  contract.*  But  in  this  character 
of  action  it  is  peculiarly  true  that  the  recovery  is  not  confined 
to  this  character  of  damages.  Upon  proper  pleading  special 
damages  and  even  exemplary  damages  are  also  recoverable.' 
The  usual  elements  of  actual  damages  include  the  disappoint- 
ment of  reasonable  expectations,  the  money  value  or  worldly 
advantages  of  the  proposed  marriage,  the  injury  to  the  feelings 
and  affections,  the  wounding  of  the  pride,  and  the  actual  outlay 
in  the  preparation  for  the  marriage.*  As  bearing  upon  a  plain- 
tiff's right  to  recover,  the  jury  would  be  entitled  to  consider 
the  evidence  showing  the  humiliation  and  shame  and  wounds 
to  plaintiff's  spirit  and  pride,  and  her  subsequent  mental  dis- 
tress and  anguish  suffered  by  reason  of  the  breach ;  *  that  by 
reason  of  the  contract  with  defendant,  plaintiff  had  terminated 
an  engagement,  and  therefore  lost  a  profitable  marriage  with  a 
former  suitor ;  *  or  that  by  reason  of  the  promise,  plaintiff  had 
suffered  special  damages  by  way  of  seduction,  or  the  like;'' 
and  they  would  also,  in  determining  her  probable  loss,  look  to 
the  financial  condition  and  property  rights  of  the  defendant.* 
As  to  the  measure  of  the  recovery  in  such  a  case  no  certain  rule 
can  be  cast.     It  is  a  matter  for  the  jury  to  determine  what 

«  Glasscock  v.  Shell,  67  Tex.  215.  16  Am.  St.  Rep.  908,  13  S.  W.  49; 

8  Clark  V.  Reese,  26  Tex.  Civ.  App.  Biela    v.    Urbanczyk,    38    Tex.    Civ. 

619,  04  S.  W.  783.  App.  213,  85  S.  W.  451;  Huggins  v. 

4  Glasscock  v.  Shell,  67  Tex.  215.  Carey,   —  Tex.   Civ.   App.  — ,   149 

6  Fisher   v.   Barber,  —  Tex.  Civ.  S    W.  390. 

App.  — ,  130  S.  W.  871.  «  Fisher  v.   Barber,  —  Tex.  Civ. 

«  Clark  V.  Reese,  26  Tex.  Civ.  App.  App.  — ,   130  S.  W.  871;    Ortiz  v. 

619,  64  S.  W.  783.  Navarro,  10  Tex.  Civ.  App.  195,  30 

7  Daggett  V.  Wallace,  75  Tex.  352,  S.  W.  581. 
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vrould  be  a  just  compensation  under  all  the  circumstances  in 
evidence.  One  thousand  dollars  was  held  not  to  be  excessive 
where  the  defendant  without  just  excuse  wholly  made  default 
of  appearance  at  the  time  appointed  for  the  nuptial  cereinony ;  • 
and  where  there  are  shown  to  be  distressing  circumstances  or 
peculiar  circumstances  of  aggravation  very  much  larger  sums, 
dependent,  of  course,  upon  the  financial  ability  of  the  defendant, 
have  been,  and  will  be,  sustained.^^ 

§58.  I>ef< 


First,  of  course,  it  is  a  perfect  defense  to  the  action  if  the 
contract  for  any  reason  was  void,  as  void  contracts  for  mar- 
riage have  been  heretofore  defined.^^  It  would  also  be  a  defense 
if  the  breach  had  been  committed  in  the  exercise  of  the  right 
to  avoid  the  contract  for  fraud,  deceit,  duress,  or  other  conduct 
on  the  part  of  plaintiff  rendering  the  contract  voidable.  So,  too, 
as  already  intimated,  the  contract  of  a  minor  to  marry  not 
being  binding,  a  plea  setting  forth  such  minority  would  be  a 
defense  to  an  action  for  damages  for  a  breach  of  such  contract. 
And,  of  course,  any  facts  showing  a  satisfaction  of  the  breach, 
or  a  mutual  annulment  of  the  contract,  would  also  be  a  com- 
plete defense.  But  a  release  after  breach  not  predicated  upon 
a  sufficient  consideration  would  for  obvious  reasons  not  preclude 
a  recovery."  A  minor  can  no  more  make  a  release  of  her  cause 
of  action  for  breach  of  a  promise  to  marry  than  she  can  make 
a  contract  to  marry.  Neither  is  enforceable  against  her.  Hence, 
such  a  release  would  be  ineffectual  against  her  if  she  were  to 
interpose  a  plea  of  her  minority.  Again,  if  it  affirmatively 
appears  from  the  evidence  that  the  contract  was  not  to  be 
performed  within  the  space  of  a  year  from  its  making,  such 
contract,  if  pleaded,  would  bring  the  case  within  the  statute 
of  frauds,  and  preclude  a  recovery.  A  discharge  in  bankruptcy 
of  the  defendant  has  also  been  held  to  be  a  complete  defense 

•  Lohner  v.  ColdweU,  15  Tex.  CIt.      49 ;  Huggins  v.  Carey,  —  Tex.  Civ. 
App.  444,  39  S.  W.  591.  App.  — ,  149  S.  W.  391. 

"•Diggett    T.    Wallace,    75    Tex.  "See  ante,  §  19. 

352,  le  Am.  St.  Rep.  908,  13  S.  W.  "  Fisher  v.  Barber,  —  Tex.  Civ. 

App.  — ,  130  S.  W.  871. 
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to  the  action,  the  court  in  such  case  saying:  ''The  fact  that 
the  demand  was  an  unliquidated  one  did  not  prevent  its  being 
proved  in  a  bankruptcy  proceeding,  as  the  bankrupt  act  pro- 
vides for  the  ascertainment  and  liquidation  of  such  character  of 
claims.  We  think  it  clear  that  the  present  demand  was  one 
cognizable  in  the  bankruptcy  proceeding,  and  subject  to  be 
barred  by  a  discharge."  "  Facts  and  circumstances  which  do 
not  defeat  the  action  outright,  but  merely  tend  for  some  reason 
or  other  to  mitigate  the  damages,  are  also  admissible  in  defense. 
Thus,  it  has  been  held  that  the  reputation  for  truth  and  veracity 
of  the  plaintiff  is  competent  in  mitigation  of  special  damages 
claimed  to  result  from  wounded  feelings,  injured  reputation, 
etc. ;  **  or  that  the  plaintiff  had  been  guilty  of  illicit  relations 
with  other  men  before  her  engagement  to  defendant,  together 
with  testimony  that  defendant  had  no  knowledge  of  such  facts 
until  after  the  engagement.**  But  this  principle  would  not  go 
to  the  extent  of  denying  a  plaintiff  the  right  to  a  substantial 
recovery  merely  because  she  had,  subsequent  to  the  defend- 
ant's breach  of  his  contract,  contracted  a  marriage  to  another 
person,"  for  in  such  a  case,  while  it  may  be  that  her  present 
and  future  life  will  be  as  happy,  or  more  so,  than  it  would  have 
been  if  she  had  married  the  defendant,  still  this  does  not  com- 
pensate her  for  the  injury  done  her  by  the  defendant,  and 
cannot  avail  him  as  a  satisfaction  and  discharge  of  the  damages 
caused  to  her  by  his  wrongful  act.  Necessarily,  a  defendant 
could  not  show  in  bar  or  in  mitigation  a  state  of  facts,  the 
existence  of  which  he  knew  at  the  time  he  entered  into  the  con- 
tract.*'' Nor  could  he  plead  the  existence  of  an  impediment, 
such  as  another  living  wife,  as  an  excuse  for  not  consummating 
the  agreement  with  the  plaintiff. 

§  59.  Limitatioiis. 

The  statute"  provides:     "There  shall  be  commenced  and 

18  Biela  v.  Urbanczyk,  38  Tex.  Civ.  16  Fisher  v.  Barber,  —  Tex.  Civ. 

App.  213,  85  S.  W.  451.  App.  — ,  130  S.  W.  871. 

"Barber    v.    Geer,   31    Tox.    Civ.  "Lohncr  v.  Coldwell,  15  Tex.  Civ. 

App.  176,  71  S.  W.  792.  App.  444,  39  S.  W.  501. 

» Clark   V.    Reese,    20    Tex.    Civ.  l«  Vernon's  Sayles'  Tex.  Civ.  Stat 

App.  619,  64  S.  W.  783.  art.  5685. 
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prosecuted  within  one  year  after  the  cause  of  action  shall  have 
aocmed,  and  not  afterward,  all  actions  or  suits  in  courts  of 
the  following  description:    2.  Actions  for  damages  for  seduc- 
tion or  breach  of  promise  of  marriage."    By  force  of  this  stat- 
ute an  action  not  brought  within  the  prescribed  period  would 
be  barred  where  that  defense  is  seasonably  presented.^^     But 
it  would  seem  that  a  case  might  be  maintained  more  than  twelve 
months  after  the  original  contract,  where  the  promise  was  re- 
newed and  the  contract  thus  kept  alive  from  time  to  time  up 
to  within  less  than  one  year  before  the  institution  of  the  suit.*^ 
In  analogy  to  the  rule  in  other  cases  where  a  defendant  pleads 
limitation  if  the  failure  to  sue  has  been  induced  by  the  deceit 
of  the  defendant  in  concealing  his  intention  to  breach  the  con- 
tract, he  ought  not  to  be  heard  to  plead  the  statute.     The  true 
mie  doubtless  is  that  limitations  will  be  held  to  have  started 
when  the  plaintiff  knew,  or  in  the  exercise  of  proper  care  in 
the  premises  ought  to  have  known,  that  the  defendant  had 
broken  his  agreement.     If  a  defendant's  course  of  conduct  in 
8uch  a  case,  even  in  the  absence  of  overt  statements,  should  be 
Buch  as  justly  to  incite  in  the  plaintiff  a  belief  that  he  expected 
in  good  faith  to  consummate  his  promise  to  marry,  it  would  be 
highly  inequitable,  and  in  effect  a  fraud  on  the  rights  of  the 
plaintiff,  to  permit  him,  when  sued,  to  plead  the  statute  in  bar, 
for  the  plaintiff  is  not  called  upon  to  sue  until  the  contract  is 
broken,  and  in  the  nature  of  the  transaction  the  defendant 
knows  best  when  this  occurs,  and  good  faith  would  require  that 
he  communicate  the  fact  to  his  fiancee. 

{  60.  PkMliiag. 

The  petition  should  disclose  a  valid  contract  for  marriage 
before  a  breach  thereof  could  give  rise  to  a  cause  of  action  for 
ilamages.  If  its  all^ations  exposed  a  defense  as  of  limitations, 
the  statute  of  frauds,  or  the  like,  the  matter  would  be  reached 
by  demurrer.     The  capacity  of  the  parties  will  be  presumed 

"Daggett  T.  Wallace,  75  Tex.  352,  224,  99  S.  W.  168 ;  Huggins  v.  Carey, 
W  Am.  St.  Rep-  908,  13  8.  W.  49;  —  Tex.  Civ.  App.  — ,  149  S.  W.  390. 
Caia  T.  Corlej,  44  Tex.  Civ.  App.  » Cain    v.   Corley,   44   Tex.    Civ. 

App.  224,  99  S.  W.  108. 
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if  the  contrary  docs  not  appear.  So  that  the  petition  need  not 
allege  the  sanity  or  age,*  of  the  parties,  or  any  other  matter 
that  could  arise  only  as  a  defense,  if  at  all.  Nor  need  the 
pleader  allege  a  definite  time  for  the  performance  of  the  con- 
tract, especially  where  the  promise  is  a  continuing  one,*  but 
all  that  could  be  necessary  is  that  the  plaintiff  be  as  definite  as 
the  nature  of  the  contract  will  admit,  to  satisfy  the  requirement 
of  the  rule  that  a  defendant  must  be  advised  of  the  facts  he  is 
called  on  to  meet.  Of  course,  the  contract  must  be  proved  as 
alleged.  If  an  express  agreement  is  clearly  charged,  it  must 
be  shown.'  If  the  petition  declares  on  a  written  contract,  the 
pleader  is  limited  to  that.*  Next  a  breach  by  defendant  must 
be  shown.  An  allegation,  however,  that  defendant  had  married 
another  person,  is  suiBcient  to  show  a  breach,  though  the  pleader 
does  not  further  deny  that  such  marriage  was  without  her 
consent.*  The  plaintiff  need  not,  however,  allege  a  tender  of 
performance  of  the  contract,  since  the  principle  of  tender  of 
performance  has  no  application  to  actions  of  this  character.® 
Further,  then,  the  plaintiff  must  show  that  the  breach  by 
defendant  was  without  her  fault  or  at  least  wrongful. 

While  at  least  nominal  damages  would  be  recoverable  in  the 
action  on  a  bare  allegation  of  breach,''  and  probably  all  dam- 
ages which  naturally  and  proximately  resulted  could  be  so  re- 
covered, yet,  since  special  damages  must  in  all  cases  be  averred, 
and  since  most  of  the  elements  of  damages  in  this  class  of 
actions  are  usually  special  in  their  nature,  they  must  be  spe- 
cially pleaded.  Such  elements  as  disappointed  expectations, 
lost  monetary  value,  and  social  advantages  of  the  proposed  mar- 
riage, wounded  feelings,  expenditures  in  preparation,  and  all 
aggravation  of  damages  by  reason  of  seduction,  the  birth  of  a 
child,  and  the  like,  fall  within  the  requirements  and  should  be 

1  Glasscock  v.  Shell,  57  Tex.  215.  S.  W.  1007,  26  Tex.  Civ.  App.  89, 

«  Clark  V.  Reese,  26  Tex.  Civ.  App.  63  S.  W.  934. 
619,  64  S.  W.  783.  « Ortiz  v.  Navarro,    10  Tex.  Civ. 

3  Hill  V.  Houser,  51  Tex.  Civ.  App.  App.  195,  30  S.  W.  581. 
369,  115  S.  W.  113.  «Ibid. 

4  Barber  v.  Geer,  94  Tex.  581,  03  ^  Glasscock  v.  Shell,  57  Tex.  215. 
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pleaded.*  But  a  departure  from  the  ordinary  rule  that  notice 
of  special  damages  sought  to  be  recovered  for  the  breach 
of  a  contract  must  be  brought  home  to  the  defendant  may  exist 
in  this  character  of  action,  since  necessarily  those  special  dam- 
a^  Buch  as  lost  social  and  financial  advantages,  are  as  well 
boun  to  the  defendant  before  as  after  the  breaking  of  the 
contract 

The  petition  must  not,  of  course,  show  a  contract  void  as 
being  in  violation  of  law,  but  a  declaration  that  defendant  pro- 
[losed  marriage  with  plaintiff  and  she  accepted,  that  during 
the  engagement  defendant  was  assiduous  in  his  attentions,  giv- 
ing her  expensive  jewelry  and  money,  that  he  won  her  love 
and  confidence,  and  that  under  reiterated  promises  of  marriage 
he  had  sustained  illicit  relations  with  her,  does  not  show  an 
agreement  for  immoral  purposes.* 

The  defendant  must  plead  specially  those  things  which  the 
general  rules  of  pleading  require  to  be  specially  pleaded,  whether 
in  bar  or  in  abatement,  and  whether  defeating  the  cause  in 
whole  or  in  part  Among  such  defenses  may  be  mentioned  a 
release  by  the  plaintiff,  a  discharge  of  defendant  in  bank- 
ruptcy," and  those  matters,  such  as  ill  health  ^*  or  other  excuse 
for  nonperformance^  which  would  go  in  mitigation  of  damages. 

§  61.  ETidence. 

The  contract  must  be  proved  as  it  has  been  alleged."  It 
may  be  done  by  direct  or  circumstantial  evidence,  and  the  evi- 
dence need  not  be  in  writing,  save  only  where  it  has  been  so 
pleaded,  or  where,  by  reason  of  the  statute  of  frauds,  it  must 
be  written.  Love  letters  written  by  the  defendant  to  the  plain- 
tiff are  clearly  admissible  as  tending  to  prove  the  contract,"  and 

■Ibid.;    Daggett   v.    Wallace,    75  W  Biela  v.  Urbanczyk,  38  Tex.  Civ. 

Tn.  352,  16  Am.  St.  Rep.  008,  13  S.  App.  213,  85  S.  VV.  451. 

V.  49;  Lohner  t.  Coldwell,  15  Tex.  "  Edge   v.   Griffin,   —   Tex.    Civ. 

Cir.  App.  444,  39  8.  W.  691;  Hug-  App.  — ,  63  S.  VV.  148. 

pn  ?.  Carey,  —  Tex.  Civ.  App.  — ,  "  Barber  v.  Geer,  94  Tex.  581,  63 

1«  a  W.  390.  S.  W.  1007,  26  Tex.  Civ.  App.  80, 
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80  those  written  by  the  plaintiff  to  the  defendant  might  contain 
such  statements  as  would  render  them  admissible  for  the  same 
purpose."  Though  it  has  been  held,  and  properly,  too,  that 
where  such  letters  when  offered  in  evidence  bore  marks  of 
mutilation  which  tended  materially  to  affect  their  meaning  to 
the  advantage  of  the  party  offering  them,  they  were  properly 
excluded  in  the  absence  of  any  explanation,"  but  where  an 
explanation  is  attempted,  the  letters  should  be  admitted  if  they 
tend  in  any  degree  to  support  the  issues,  and  their  weight  will 
be  for  the  jury.**  There  is  nothing  forbidding  the  parties  to 
testify  to  the  contract,  and  for  the  plaintiff  to  depose  that 
^^about  six  months  after  Christmas  she  became  engaged  to  the 
defendant"  is  not  objectionable  as  a  conclusion  only."  For 
obvious  reasons  the  admissions  of  cither  party  against  his 
interest  would  be  admissible."  But  circumstantial  evidence 
may  also  be  admitted  to  prove  the  engagement.  As,  for  in- 
stance, the  special  anxiety  and  provisions  made  or  offered  to  be 
made  by  the  defendant  to  conceal  the  plaintiff's  shame  in  case 
of  seduction."  Proof,  however,  of  those  circumstances  which 
could  not  legally  tend  to  establish  any  issue  in  the  case  should 
be  excluded.**  The  plaintiff  need  not  prove  her  capacity  to 
enter  into  the  marriage  relation,  for  that  will  be  presumed  in 
the  absence  of  evidence  to  the  contrary.*  The  burden  of  proof 
is  upon  the  plaintiff  to  support  the  allegations  of  her  petition. 
But  this  does  not  impose  upon  her  the  duty  of  proving  by  direct 
testimony  the  amount  of  her  damages,  for  in  the  nature  of  tlie 
injuries  received  this  would  be  impossible.  As  tending  to  show 
her  loss,  however,  she  may  show  that  the  defendant  was  reputed 
to  be  the  owner  of  property  and  moved  in  the  best  circles  of 
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aocicty,  and  also  may  offer  evidence  to  show  the  grief  suffered 
by  ber  and  the  subsequent  illness  on  learning  that  the  defendant 
was  going  to  marry  another.* 

The  burden  of  proof  is  likewise  on  the  defendant  to  estab- 
lish his  affirmative  defenses.  Thus,  he  must  prove  his  minority, 
insanity,  the  fraud  or  duress  of  the  plaintiff,  the  release  or 
ittisfaction  of  the  cause  of  action,  or  other  infirmity  interposed 
in  bar,  as  well  also  as  those  defenses  in  abatement  or  mitigation. 
The  defendant  may,  to  lessen  the  damages,  give  in  defense  evi- 
dence that  the  plaintiff  had  on  a  former  trial  admitted  that 
she  had  sustained  improper  relations  with  other  men  before  her 
engagement  to  defendant,  together  with  testimony  that  defend- 
ant had  no  knowledge  of  such  facts  until  after  the  engagement, 
as  also  he  may  offer  the  testimony  of  other  witnesses  to  such 
relations;  but  he  cannot  compel  the  plaintiff  on  cross-examina' 
tion  to  testify  to  them.'  Nor  would  the  defendant  be  permitted 
to  inquire  into  the  cause  of  plaintiff's  breaking  off  other  engage- 
ments to  marry.*  He  may  prove  those  circumstances  which 
tend  to  support  his  defense,  such  as  a  return  of  his  ring,  to 
show  mutual  release,*  but  the  weight  of  such  evidence  would 
be  for  the  jury,  and  not  the  court. 

In  the  absence  of  proof  to  the  contrary,  the  plaintiff  will 
be  presumed  to  be  a  woman  of  good  moral  character,  and  if  the 
defendant  puts  in  issue  such  character,  he  must  offer  evidence 
to  impeach  it* 

§62.  Iiiatractknu. 

In  submitting  the  case  to  the  jury  the  court  is  limited  to 
the  one  made  by  the  pleadings,  and  it  would  be  error  to  submit 
any  other,  or  to  refuse  to  submit  the  one  thus  made  provided 
the  evidence  tended  to  support  the  allegations.''  So  the  court 
^uld  decline  to  submit  any  instruction  the  effect  of  which 
would  be  to  deny  the  jury  the  right  to  consider  any  testimony 

•  IKd.  » Ortiz  V.  Navarro,   10  Tex.  Civ. 

•Clark  T.  Reew,  26  Tex.  Civ.  App.  App.  195,  30  S.  W.  581. 

C1I,64S.  \V.  783.  «HugginB  v.  Carey,  —  Tex.  Civ. 

•Kdge  T.  Griffin,  —  Tex.  Civ.  App.  App.  —  140  S.  W.  300. 

-,  K  S.  W.  148.  '  Glasscock  v.  Shell,  67  Tex.  215. 
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before  them  which  tended  to  prove  the  existence  of  the  contract 
as  alleged  by  the  plaintiff,*  or  any  defense  interposed  by  the 
defendant.  In  Barber  v.  Geer,  94  Tex.  581,  63  S.  W.  1007, 
where  the  petition  alleged  an  agreement  made  solely  by  cor- 
respondence, it  was  held  to  be  error  to  refuse  an  instruction 
against  plaintiff's  recovery  if  no  contract  by  correspondence 
was  shown.  But  where  the  petition  merely  alleged  that  plain- 
tiff accepted  defendant's  proposal  of  marriage,  and  that  they 
then  and  there  agreed  and  promised  to  marry  each  other,  but 
did  not  allege  that  the  contract  was  in  writing,  or  was  an  ex- 
press contract,  the  submission  of  an  issue  as  to  an  implied  con- 
tract was  held  to  be  proper.®  The  charge  should  so  submit  the 
different  elements  of  damage  as  not  to  confuse  the  jury  into 
allowing  twice  for  the  same  item.  This  rule  was  violated  to 
the  defendant's  prejudice  in  Iluggins  v.  Carey,  —  Tex.  Civ. 
App.  — ,  149  S.  W.  390,  in  the  following  charge:  "The  meas- 
ure of  damage  in  this  case  is  compensation  to  the  plaintiff  for 
breach  of  promise  to  marry  her,  which  includes  all  damages 
sustained  by  her  on  account  of  injury  to  her  feelings,  affections* 
and  wounded  pride,  as  well  as  the  loss  of  the  marriage  of  the 
defendant.  And  if  you  further  believe  that  by  reason  of  such 
promise  to  marry  her,  if  such  was  made  by  the  defendant,  he 
seduced  her  and  begot  her  with  child  and  that  child  was  bom 
of  said  seduction,  then  you  may  add  to  such  sum  such  other 
and  further  damages  as  in  your  sound  discretion  you  believe 
she  has  sustained  by  reason  of  such  seduction  and  by  reason  of 
the  disgrace  and  humiliation  she  has  thereby  sustained,  if  any." 
But  the  rule  was  not  violated  in  the  following:  "The  jury,  in 
estimating  the  damages,  should  consider  the  humiliation  and 
shame  and  wounds  to  plaintiff's  spirit  and  pride,  and  mental 
distress  and  anguish  suffered  by  reason  of  the  breach."  *•  Of 
course,  it  would  not  be  error  to  refuse  to  charge  upon  an  issue 
detailed  by  the  pleadings,  but  not  supported  by  the  evidence, 
as  a  plea  of  limitation  where  there  was  no  dispute  but  that  the 

«HiU  V.  Houser,  51  Tex.  Civ.  App.  10  Fisher  v.  Barber,  —  Tex.  Civ. 

359,  115  S.  W.  112.  App.  — ,  130  S.  W.  871. 

9HiU  V.  llousor,  51  Tex.  Civ.  App. 
359,  116  S.  W.  112. 
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promise  was  made  within  one  year  before  the  filing  of  the  suit." 
While  the  fact  that  the  plaintiff  requested  and  obtained  from 
the  defendant  the  letters  written  by  her  during  their  cor- 
respondence, and  voluntarily  destroyed  them  before  suit  was 
brought,  might  be  some  evidence  in  the  mind  of  the  jury  against 
her,  it  would  not  be  proper  for  the  trial  court  to  instruct  the 
jury  to  presume  thus  unfavorably  to  her." 

§  63.  Appellate  practice. 

It  is  the  universal  practice  on  appeal  to  hold  as  harmless 
tliOfie  errors  which  it  affirmatively  appears  could  not  preju- 
dicially have  affected  tlie  rights  of  the  complainant  Thus,  in 
Cain  V.  Corley,  44  Tex.  Civ.  App.  224,  99  S.  W.  168,  the 
improper  exclusion  of  evidence  offered  for  the  purpose  of  reduc- 
ing exemplary  damages  amounted  to  nothing  where  that  issue 
ivaa  not  submitted  to  the  jury.  And  where  defendant  alleged 
that  if  any  contract  was  made  it  had  been  annulled  by  mutual 
consent,  and  plaintiff  by  supplemental  petition  denied  that  the 
contract  had  been  annulled,  but  did  not  all^e  that  if  such  was 
the  fact,  another  contract  had  been  made,  and  there  was  no 
t4.'5timony  tending  to  show  a  renewal  of  the  contract,  if  it  had 
lipcn  canceled,  a  charge  that,  if  there  was  a  contract  of  mar- 
riap;  which  was  annulled,  and  thereafter  the  parties  renewed 
the  agreement,  defendant  would  be  bound  by  the  original  con- 
TTtct,  was  not  reversible  error,  since  the  jury  could  not  have 
l*en  misled  thereby."  And  the  rule  on  appeal  further  is  that 
if  the  error  committed  below  is  such  that  a  correction  can  be 
fully  made  in  the  appellate  court,  such  course  will  be  pursued. 
Thn«,  where  a  charge  wrongfully  authorizes  the  recovery  of 
tiamages  for  an  improper  item,  or  of  double  damages,  and  the 
verdict  is  such  as  clearlv  to  ascertain  the  effect  of  such  erro- 
neaus  charge,  the  error  may  be  jnirged  by  requiring  a  re- 
mittitur." 

".  Dijrjrett  t.   Wallace,  75   Tex.  18  Hill   v.   HouBer,    51    Tex.    Civ. 

552.  16  Am.  St.  Rep.  908,  13  S.  W.  App.  350,  115  S.  W.  112. 

^-  M  Huggins  V.  Carey,  —  Tex.  Civ. 

"•Ortiz  T.  Navarro,  10  Tex.  Civ.  App.  — ,  149  S.  W.  390. 
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§  64.  BibUcal. 

"And  God  said,  Let  us  make  man  in  our  image,  after  our 
likeness;  and  let  them  have  dominion  over  the  fish  of  the  sea, 
and  over  the  fowl  of  the  air,  and  over  the  cattle,  and  over  all 
the  earth,  and  over  every  creeping  thing  that  creepth  upon  the 
earth.  So  God  created  man  in  his  own  image,  in  the  image  of 
God  created  he  him ;  male  and  female  created  he  them."  " 

"And  the  Lord  God  caused  a  deep  sleep  to  fall  upon  Adam, 
and  he  slept ;  and  he  took  one  of  his  ribs  and  closed  up  the  flesh 
instead  thereof;  and  the  rib  which  the  Lord  God  had  taken 
from  man,  made  he  a  woman,  and  brought  her  unto  the  man. 
And  Adam  said,  This  is  now  bone  of  my  bones,  and  flesh  of 
my  flesh ;  she  shall  be  called  woman,  because  she  was  taken  out 
of  man.  Therefore,  shall  a  man  leave  his  father  and  his 
mother  and  shall  cleave  unto  his  wife;  and  they  shall  be  one 
flesh."  *« 

"And  the  Lord  God  said  unto  the  woman.  What  is  this  that 
thou  hast  done?  And  the  woman  said,  The  serpent  beguiled 
me  and  I  did  eat."  " 

16  Genesis,  i.  26,  27.  n  Genesis,  iii.  13. 

16  Genesis,  ii.  21-24. 
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"Unto  the  woman  he  said,  I  will  greatly  multiply  thy  sorrow 
and  thv  conception;  in  sorrow  thou  sbalt  bring  forth  children, 
and  thy  desire  shall  be  to  thy  husband^  and  he  shall  rule  over 
thcc"" 

§  65.  Husband  and  wife;  natural  rights. 

Through  the  pages  of  profane  and  Bible  history  we  find  that 
mankind  has  always  existed  in  families.  It  is  God's  chosen 
plan  for  the  promotion  of  the  well-being,  peace,  and  comfort 
of  man,  and  the  protection  and  happiness  of  woman.  Male 
and  female  created  he  them.  And  this  distinction  in  sex  be- 
fpeaks  marriage,  procreation,  and  the  consequent  family  rela- 
tions. In  all  God's  laws  there  is  order,  and  nowhere  in  nature 
is  this  more  fully  exemplified  than  in  the  family  affairs  of  his 
creatures.  Man,  physically  strong,  courageous,  bold,  capable 
of  planning,  providing,  protecting;  woman,  delicate,  affection- 
ate, confiding,  dependent;  the  one  a  born  ruler,  the  other  a 
helpmeet;  the  former  the  natural  head  of  the  family,  whose 
right  is  to  govern  and  whose  duty  is  to  provide;  the  latter  a 
dependent,  whose  right  is  maintenance  and  protection,  and 
whose  duty  is  obedience  and  helpfulness.  Nor  does  this  view 
minify  woman.  The  laws  of  all  civilized  nations  governing 
the  conjugal  personal  rights  are  grounded  upon  this  basal  the- 
ory, and  are  right  or  wrong  only  as  they  approximate  to,  or 
recede  from,  the  true  spirit  of  this  natural  relation. 

It  is  a  matter  of  history  that  in  almost  every  civilized  land 
the  laws  have  in  some  measure  recognized  this  natural  right 
of  the  husband  to  exercise  the  powers  of  the  head  of  the  fam- 
ily, and  by  usage  at  least,  if  not  by  statute,  thus  recognized 
the  justice  of  the  divine  punishment  inflicted  upon  our  first 
mother  by  enjoining  upon  her  conjugal  obedience  for  divine 
disobedience. 

But  if  Holy  Writ  be  authority  for  such  laws,  it  certainly 
cannot  be  invoked  for  others  well-nigh  as  numerous,  which  have 
^sted  almost  from  time  immemorial,  denying,  either  in  ioio 
or  very  materially  abridging^  married  women  in  their  property 

VGCMIB,   U.   It. 
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rights,  or  in  respects  other  than  their  personal  relation  to  their 
husbands.  The  divine  command  by  which  man  always  has, 
and  always  will,  exercise  dominion  over  the  things  of  this  earth, 
included  the  woman  as  well,  the  language  being  "and  let  them 
have  dominion  over  all  the  earth." 

§  66.  At  common  law. 

The  rule  of  the  common  law  with  reference  to  the  wife^s 
rights  and  disabilities  is  familiar  to  every  lawyer.  Her  entire 
legal  existence  was  completely  merged  in  that  of  her  husband. 
They  were  in  law  one,  and  that  one  the  husband.  Her  separate 
existence  and  identity  as  a  distinct  person  were  suspended  dur- 
ing coverture,  or  incorporated  in  that  of  her  husband,  under 
whose  protection  she  performed  everything.  By  her  marriage 
all  her  rights  to  personal  property  vested  in  him  absolutely, 
and  a  free-hold  estate  in  her  realty  continuing  during  their 
joint  lives,  and  by  possibility  during  his  life  should  he  survive. 
She  was  incapable  of  contracting  or  acting  as  a  feme  sole,  and 
of  suing  or  being  sued  as  such.  The  husband  could  not  grant 
anything  to  his  wife,  or  enter  into  any  covenant  with  her,  for 
that  would  admit  her  separate  and  distinct  existence.  Nor 
could  she  bind  him  by  any  contract,  or  incur  any  debt,  with- 
out his  consent,  with  certain  exceptions  in  which  there  was  a 
legal  implication  of  her  authority  to  act  as  his  agent,  and  of 
his  liability  to  pay  for  necessaries.  But  in  equity  her  individ- 
uality was  recognized,  and  her  capacity  to  hold  a  separate  estate, 
with  the  incidental  powers  of  control,  management,  and  dis- 
position admitted,  in  the  same  manner  as  though  she  were  sole. 

§  67.  Spanish  law  of  marital  rights. 

There  is  a  very  marked  distinction  between  the  rule  of  the 
common  law  and  that  of  the  Spanish  law,  upon  the  question 
of  marital  rights.  The  latter  looked  upon  the  marriage  union 
as  a  species  of  partnership  in  which  each  might  own  and  con- 
trol a  separate  estate  as  well  as  a  common  interest  in  a  common 
fund,  and  accorded  many  privileges  and  rights  to  the  wife  that 
were  unknown  to  the  common  law,  and  diametrically  opposed 
to  its  principles.     The  one  proceeded  upon  the  theory  of  the 
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merger  of  the  wife's  individuality  in  that  of  her  husband  and 
her  consequent  inability  to  own  and  control  a  separate  estate, 
while  the  other  recognized  her  separate  existence,  and  graciously 
permitted  her  much  the  same  rights  and  privileges  in  that 
particular  as  were  accorded  her  husband.  He  was  the  head  of 
the  family,  and  was  compelled  to  provide  for  its  wants ;  the 
wife  obeyed  him,  and  resided  where  he  thought  proper.  He 
administered  in  his  own  name  all  her  property,  and  exercised 
all  her  civil  actions,  made  her  contracts,  accepted  or  renounced 
all  her  inheritances  or  donations;  freely  alienated  his  own 
property  and  the  community,  provided  it  was  without  the 
intention  of  injuring  his  wife.  She  might  exercise  these  pow- 
ers herself  by  the  husband's  special  permission,  or  by  the  author- 
ity of  the  court  in  a  case  where  he  wrongfully  denied  such 
permission,  or  was  absent  and  delay  was  thought  to  be  danger- 
ous.* Ganancial  goods,  or  such  as  were  acquired  by  either 
of  the  spouses  by  labor  or  industry,  went  into  the  stock  of  com- 
mon property;  so  of  the  rents  and  fruits  of  such  goods  as 
either  brought  into  the  marriage;  and  the  husband  alone  had 
authority  to  alienate  them  without  consent  of  the  wife.**^  Her 
right  to  such  property  was  equal  to  that  of  her  husband,  but 
during  his  presence  he  had  the  right  of  administration  sub- 
ject to  the  trust  in  her  favor,  and  he  could  make  no  disposition 
thereof  in  fraud  of  her  rights.  Her  rights  in  such  property 
were  the  equivalent  of  his,  the  only  distinction  being  that  dur- 
inir  coverture  her  rights  were  passive,  his  active.  While  he 
enjoyed  these  rights,  he  was  subject  to  the  corresponding  duty 
^f  maintaining  his  wife  and  family  out  of  this  property.^  The 
wife  could  not,  without  the  consent  of  the  husband,  renounce 
any  inheritance,  or  accept  it  unless  with  an  inventory.*  The 
life's  separate  estate  consisted  of  whatever  estate  she  might 
possess  at  the  time  of  the  marriage,  and  was  known  as  para- 
ffnialcs;  of  the  portion  or  dower,  which  was  a  kind  of  gift 
ky  the  wife  or  someone  for  her  to  the  husband  to  enable  him 

•Schmidt's  Civil  Law,  arts.  36-  l  Wright  v.  Hays,  10  Tex.  130,  60 

«L  Am.  Dec.  200. 

•Styles'  Early  Laws  (Tex.)  art.  « Schmidt's  Civil  Law,  art.  1275. 
IM. 
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to  bear  the  charges  of  matrimony;  of  marriage  gifts;  and  of 
the  gifts  of  the  husband  to  the  wife  of  what  was  known  as 
the  arra}  For  the  return  of  the  paraphernal  property  as  well 
as  the  portion,  all  the  property  of  the  husband  was  subject 
to  a  lien  by  operation  of  law.  The  arra  was  the  separate  prop- 
erty of  the  wife,  and  passed  to  her  heirs.*  The  administration 
of  the  wife^s  parafemales  belonged  to  the  wife,  unless  it  was 
expressly  conferred  upon  the  husband,  yet  she  could  neither 
alienate  it  nor  appear  in  court  concerning  it,  without  her  hus- 
band's consent.  If  the  administration  was  conferred  upon  the 
husband,  it  was  considered  as  an  increase  of  the  portion  or 
dower,  and  was  subject  to  the  same  rules.  Its  increase  or 
deterioration  belonged  to  her.* 

Before  the  adoption  of  the  common  law  it  was  but  natural 
that  questions  of  law  concerning  the  rights  of  married  persons, 
and  marriage,  and  incidental  questions  of  property  rights, 
should  be  governed  largely  by  the  Spanish  law  as  in  force  in 
Mexico.' 

§  68.  Constitutional  provisions  and  statutes. 

In  the  Constitution  of  the  Republic'  is  found  the  follow- 
ing provision  for  the  introduction  of  the  rules  of  the  common 
law  as  the  rule  of  decision  in  our  Republic:  "The  Congress 
shall,  as  early  as  practicable,  introduce  by  statute  the  common 
law  of  England,  with  such  modifications  as  our  circumstances 
in  their  judgment  may  require ;  and  in  all  .criminal  cases  the 
common  law  shall  be  the  rule  of  decision."  And  in  the  Con- 
stitution of  the  state  adopted  in  1845,  provision  is  made  for 
the  passage  of  laws  more  clearly  defining  the  rights  of  married 
women,  in  the  following:  "All  property,  both  real  and  per- 
sonal, of  the  wife,  owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  devise,  or  descent,  shall 
be  her  separate  property ;  and  laws  shall  be  passed  more  clearly 

BSayles'  Early  Laws   (Tex.)   art.  •Smith  v.  Smith,  1  Tex.  621,  46 

119.  Am.  Dec.  121. 

4  Ibid.  art.  119.  7  Art.  4,  §  13,  PaBchal's  Dig.  p. 

&  Schmidt's  Civil  Law,  arts.  366-  84. 
370. 


RIGHTS  AND  DUTI£S  IN  GENERAL.  80 

defining  the  rights  •  •  .  in  relation,  as  well  to  her  sep- 
ante  property,  as  that  held  in  common  with  her  husband. 
Liw8  shall  also  be  passed  providing  for  the  registration  of 
the  wife's  separate  property."  •  The  rights  of  married  women 
to  their  separate  property,  real  and  personal,  and  the  increase 
of  the  same,  shall  be  protected  by  law ;  and  married  women, 
infants,  and  insane  persons  shall  not  be  barred  of  their  rights 
of  property  by  adverse  possession  or  law  of  limitation  of  less 
than  seven  years  from  and  after  the  removal  of  each  and  all 
of  their  respective  legal  disabilities.* 

The  Constitution  of  1876  contains  the  same  provisions  as 
do  those  of  1845,  1861,  and  1866,  above  quoted.^® 

By  an  early  act  of  Congress  our  Republic  adopted  the  fol- 
lowing: "The  common  law  of  England  (so  far  as  it  is  not 
inconsistent  with  the  Constitution  or  the  acts  of  Congress  now 
in  force)  shall,  together  with  such  acts,  be  the  rule  of  decision 
in  this  Republic,  and  shall  continue  in  full  force  until  altered 
or  repealed  by  Congress."  "  But  the  adoption  of  the  common 
law  of  England  as  the  rule  of  decision  in  this  state,  in  so  far 
as  it  affected  the  subject  of  marriage  proper,  is  of  very  little 
significance,  for  there  was  at  the  date  of  that .  enactment  no 
conunon  law  in  force  in  England  on  the  subject  of  marriage. 
But  by  the  "common  law  of  England,"  as  that  expression  is 
tised  in  the  act,  is  meant  that  which  was  declared  by  the  courts 
of  the  different  states  of  these  United  States."  This  same 
act  contains  provisions  concerning  the  separate  property  of  the 
wife,  the  community  property,  marriage  contracts,  etc.,  all 
of  which  have  been  noticed,  or  will  be  noticed,  in  their  appro- 
priate places. 

S  69*  Policy  of  our  laws. 

From  an  examination  of  the  preceding  provisions  and  acts, 
it  will  be  observed  that  it  was  evidently  not  the  intention  of 
the  framers  of  our  laws  to  adopt,  along  with  the  body  of  the 

*CoBtt.  1845,  art.  7,  §  19;  Consts.  liPaschars   Dig.   art.   978;    Rev. 

IMl  aad  1866,  art.  7,  §  19.  Stat.  art.  5492. 

•CoBrt.  1869,  art.  12,  f  14.  WGrigsby  v.  Reib.  105  Tex.  507, 

"Coart.  1878,  art  16,  S  15.  L.R.A.—,  — ,  153  S.  W.  1124. 
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common  law,  its  rules  with  reference  to  marital  rights;  but 
rather,  with  some  changes  and  modifications,  to  preserve  the 
Spanish-law  rule;  to  steer  clear  of  the  conflicting  rules  of  the 
common  law  and  equity, — the  one  denying,  and  the  other  recog- 
nizing, the  separate  and  distinct  legal  existence  of  the  wife, — 
and  to  adopt  in  a  large  measure  the  doctrine  of  coequality  of 
the  husband  and  wife  so  far  as  property  rights  are  concerned. 
Our  laws  view  the  matrimonial  union  as  a  species  of  partner- 
ship, in  which  each  may  have  a  separate  estate  as  well  as  a 
common  interest  in  the  common  gains  and  acquisitions."  It 
has  taken  a  long  stride  toward  the  emancipation  of  woman  from 
a  condition  which  advanced  thinkers  now  consider  little  less 
than  slavery.  The  foolish  fiction  that  her  existence  is  merged 
in  that  of  her  husband  has  given  way  to  the  more  enlightened 
recognition  of  her  identity  as  an  individual,  and  her  conse- 
quent capacity  to  own  property,  to  make  contracts,  and  to  sue 
and  be  sued.  Yet,  as  though  fearing  serious  consequences,  it 
has  not  altogether  removed  her  fetters,  but  is  slowly,  yet  surely, 
tending,  through  the  course  of  legislative  acts  and  judicial 
interpretations,  toward  the  enlargement  of  her  rights  and  pow- 
ers, which  will  in  time  culminate  in  a  proper  recognition  of 
all  her  civil  rights.  It  is  gratifying  to  notice  that  the  trend 
of  our  course  is  toward  enlargement,  rather  than  retrenchment, 
in  this  direction.  A  noteworthy  evidence  of  this  forward 
stride  is  found  in  the  most  recent  act  of  our  state  legislature  " 
very  materially  enlarging  the  contract  powers  and  property 
rights  of  married  women. 

As  a  result  of  the  qualified  adoption  of  the  common  law 
in  the  manner  above  indicated,  and  of  the  retention  of  those 
features  of  the  Spanish  law  bearing  upon  the  marital  relation, 
our  system  may  well  be  denominated  a  blended  system,  afford- 
ing to  the  wife  the  privileges  of  the  Spanish  law,  and  at  the 
same  time  extending  to  her  the  protections  afforded  by  the 
common  law.  We  now  recognize  her  right  to  own  property, 
to  convey  it,  to  make  contracts,  to  sue  and  be  sued,  in  a  lim- 

WCartwright    v.    HoUis,    5    Tex.  M  Acta  1913,  p.  61. 
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itod  sense  it  is  true,  yet  indicating  a  recognition  of  her  sep- 
arate civil  rights. 

It  has  been  said  that  ^^so  discordant  is  the  common  law  of 
England  with  the  statutes  declaring  marital  rights, — so  utterly 
inconsistent  is  that  law  which  merges  the  political  and  judicial 
existence  of  a  woman  in  her  husband  on  marriage  with  the 
laws  that  concede  to  a  wife  her  separate  rights  of  property 
and  person,  and  a  standing  in  the  judicial  tribunals  to  sue 
for  and  defend  them, — that  a  system  of  jurisprudence  based 
upon  a  mixture  of  these  incongruities  cannot  be  otherwise  than 
discrepant  and  incongruous."  "  However  true  that  observation 
may  be,  and  however  just  the  criticism  of  the  system,  it  is 
nevertheless  a  fact  that,  though  our  statutes  resemble  more 
nearly  the  Spanish  law  than  they  do  the  common  law,  yet 
the  decisions  bear  unmistakeable  evidence  of  common-law  prec- 
edent. Our  supreme  court  has  recently  thrown  a  flood  of 
light  upon  the  path  in  which  the  judges  should  go  in  the  fol- 
lowing language:  "The  title  of  the  act  of  January  20th,  1840, 
entitled  'An  Act  to  Adopt  the  Common  Law  of  England,  to 
Repeal  Certain  Mexican  Laws,  and  to  Regulate  the  Marital 
Rights  of  Parties,'  indicates  that  the  rights  of  married  per- 
sons were  to  be  defined  by  statute,  and  not  to  be  governed  by 
the  rules  of  the  common  law.  The  provisions  of  the  act  with 
reference  to  married  persons  are  so  inconsistent  with  the  rules 
of  the  common  law  as  to  show  an  intention  to  maintain  in 
reference  to  marital  rights  a  radically  different  system.  The 
fact  that  these  provisions  were  incorporated  in  the  act  which 
adopted  the  common  law  is  of  itself  significant  of  the  purpose 
of  the  legislature  not  to  apply  the  rules  of  the  common  law 
to  the  property  rights  of  husband  and  wife.  In  this  connec- 
tion it  is  notable  also  that  the  statutory  rules  which  were 
tdopted  are  taken  in  the  main  from  the  Spanish  law  which 
then  prevailed  in  the  Republic."  " 

*»  George  T.  SteveDS,  31  Tex.  670.      bon,  18  Tex.  370;  Bradshaw  v.  Hslj- 
l<Bark]e7  v.  Dumke,  99  Tex.  150,      Held,  18  Tex.  20. 
«r  S.  W.  1147,  citing  Burr  v.  Wil- 
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§  70.  Husband  as  the  head  of  the  fanuly. 

The  effect  of  our  statutes  in  their  various  provisions  regu- 
lating the  marital  rights,  whether  personal  or  property,  every- 
where is  to  recognize  the  natural  right  of  the  husband  as  the 
head  of  the  family.  As  will  be  seen  when  we  come  to  deal 
more  in  detail  with  those  subjects,  he  is  charged  with  the  sup- 
port not  only  of  the  wife,  but  of  the  children  as  well.  He 
is  given  the  care  and  control  for  the  most  part  of  his  own 
property,  and  of  their  joint  acquisitions.  He  ordinarily  sues 
and  is  sued  upon  all  demands  affecting  their  joint  interests,  and 
is  even  authorized  to  sue  for  the  enforcement  of  his  wife's 
individual  rights.  The  many  concessions  of  the  state's  bounty 
by  way  of  lands  or  land  certificates  have  usually  been  to  the 
head  of  the  family,  which  has  always  been  interpreted  to 
mean  the  husband.  And  other  statutes,  notably  those  of  guard- 
ianship, give  a  preference  right  to  the  father  as  the  head  of 
the  family.  The  decisions  themselves  which  directly  or  indi- 
rectly recognize  this  relation  of  the  husband  to  the  family  are 
too  numerous  to  cite. 

§  71.  Husband  must  support  the  wife. 

It  is  a  man's  legal,  as  well  as  moral,  duty  to  support  his  wife ; 
and  in  the  sense  that  his  property  is  liable  for  such  support, 
he  may  be  compelled  to  do  so.  The  coninjon  fund  belonging 
to  himself  and  wife  may  be  the  primary  fund  out  of  which 
such  support  is  to  come,  yet  it  is  not  to  that  alone  he  must 
resort.  He  must  support  her  from  his  own  property  as  well. 
It  is  not  proper  for  him  to  resort  to  her  property  for  this 
support,  as  that  would  not  be  support  by  him  but  by  her." 
He  should  support  her  in  that  style,  and  furnish  her  with 
such  things,  as  are  suited  to  her  station  in  society  and  as  the 
condition  of  his  estate  will  permit."  But  he  cannot  be  com- 
pelled to  support  her  at  any  other  place  than  at  the  home  he 
has  provided  for  her,  unless  he  be  guilty  of  cruelty  or  other 
conduct  such  as  to  justify  her  in  withdrawing  from  him." 

n  CaUahan  v.   PatterBon,  4  Tex.  w  Black  v.  Bryan,  18  Tex.  453. 

61,    51    Am.    Dec.    712;    Magee    v.      ,    l*  Morgan  v.  Hughes,  20  Tex.  142. 
White,  23  Tex.  180. 
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Where  the  wife  has  a  separate  estate  in  lands,  the  statute  affords 
a  method  of  compelling  a  support  in  a  proper  case.  It  pro- 
rides  that,  should  the  husband  fail  or  refuse  to  support  his 
wife  from  the  proceeds  of  the  lands  she  may  have,  or  fail  to 
educate  her  children  as  the  fortune  of  the  wife  would  justify, 
she  may,  in  either  case,  complain  to  the  county  court,  which, 
upon  satisfactory  proof,  shall  decree  that  so  much  of  such 
proceeds  shall  be  paid  to  the  wife  for  the  support  of  herself 
and  for  the  nurture  and  education  of  her  children  as  the  court 
may  deem  necessary.'®  Nor  is  the  wife  confined  to  this  rem- 
edy; she  may,  as  will  be  seen  later,  herself  contract  for  all 
necessaries,  and  pledge  the  credit  of  her  husband  therefor.^ 
Moreover,  the  court  is  not  wanting  in  power  in  a  proper  case 
to  wrest  from  the  husband  his  statutory  control  of  the  wife's 
property,  and  to  invest  the  wife  with  the  power  to  manage 
and  control  the  same  in  a  manner  suited  to  her  necessities.' 
But  there  is  no  such  thing  as  a  formal  action  by  the  wife 
against  the  husband  to  compel  a  support.' 

The  wife's  right  to  a  support  from  her  husband  continues, 
too,  80  long  as  the  relation  of  husband  and  wife  continues, 
and  is  not  lost  by  his  abandoning  her,  where  she  has  not  by 
ber  own  wrong  forfeited  such  right.*  But  in  such  a  case  his 
liability,  of  course,  is  limited  to  the  supplying  of  those  things 
which  could  be  considered  to  be  necessaries.^ 

S  72.  Htt  andiority  over  her  person. 

The  common  law  formerly  gave  the  husband  the  right  over 
the  wife  of  moderate  correction ;  but  no  such  right  is  recognized 
ill  this  state.  His  authority  over  her  does  not  extend  to  the 
inflicting  of  corporal  punishment,  and  any  violence  upon  her, 
•swept  in  cases  of  self-defense,  or  in  the  prevention  of  her 

•Vernon's  Sajlea'  Tex.  CiT.  Stat.  4  Dallas  &  W.  R.  Co.  v.  Spicker, 

•rt.  4826.  61  Tex.  427,  47  Am.  Rep.  297 ;  Ft. 

*  S«e  post,  |5i  153-158.  Worth  &  D.  C.  R.  Co.  v.  Floyd,  — 

•Dority  T.  Dority,  96  Tex.  215,  GO  Tex.  Civ.  App.  — ,  21  S.  W.  544. 

^^R~*.  941,  71  8.  W.  950,  30  Tex.  5  Sanger  v.  Bernay,  —  Tex.  Civ. 

Civ.  App.  216,  70  8.  W.  338.  App.  — ,  71  S.  W.  606. 

•Inrin  ▼.  Irwin,  —  Tex.  Civ.  App. 
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unwarrantable  interference  in  the  exercise  of  his  parental  au- 
thority, would  be  illegal  and  punishable  as  an  offense.'  Such 
treatment  by  the  husband  not  only  would  render  him  guilty 
of  an  offense,  but  would  be  ground  in  favor  of  the  wife  for 
a  divorce.  The  recognized  legal  right  of  the  husband  to  be 
the  head  of  the  family  in  no  manner  implies  the  right  of  per- 
sonal control  or  authority  over  the  wife  as  over  a  child.  It 
rather  denominates  him  as  the  representative  of  the  family  in 
such  matters  as  selecting  its  domicil,  dealing  with  strangers, 
etc. 

§  73.  Wife's  domiciL 

The  matrimonial  domicil  is  where  the  husband  resided  at 
the  time  of  the  marriage ; ''  but  if  the  parties  had,  at  the  time 
of  the  celebration  of  their  marriage,  an  intention  of  an  imme- 
diate removal  to  another  state,  that  latter  state  would  be  the 
place  of  their  domicil.*  The  doctrine  of  the  domicil  of  the 
wife  or  of  the  family  drawing  to  it  that  of  the  husband  has 
never  been  recognized  as  the  law  of  this  state.'  It  is  the 
general  rule  that  the  domicil  of  the  husband  is  the  domicil 
of  the  wife.^®  Her  domicil  is  drawn  to  and  follows  his,  and 
he  has  the  right  to  select  it ;  ^*  and  when  selected  by  him  it 
is  her  duty  to  follow,  and  her  refusal  without  sufficient  excuse 
amounts'  to  desertion."  This  power  of  the  husband  to  select 
the  domicil  is  not,  however,  an  arbitrary  one,  but  due  regard 
is  to  be  had  to  the  wife's  health,  comfort,  reputation,  etc.** 
The  fact,  however,  that  the  wife  may  be  absent  from  the  home 
due  to  her  confinement  in  an  insane  asylum  will  not  affect  the 


•  Gorman  v.  State,  42  Tex.  221; 
Owen  V.  State,  7  Tex.  App.  329 ;  Lor- 
ing  V.  Loring,  17  Tex.  Civ.  App.  95, 
42  S.  W.  642. 

7  McTntyre  v.  Chappell,  4  Tex.  187. 

8  State  V.  Barrow,  14  Tex.  179,  65 
Am.  Dec.  109. 

9  Republic  v.  Skidmore,  2  Tex. 
261;   Babb  v.  Carroll,  21  Tex.  765. 

10  Russell  V.  Randolph,  11  Tex. 
460;  Meyer  v.  Claus,  15  Tex.  51G; 


Lacey  v.  Clements,  36  Tex.  661;  51 
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12  Tiffany,  Persons  &  Dom.  Rcl. 
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husband's  power  during  such  confinement  to  change  the  family 
residence,  A  change  of  domicil  under  such  circumstances, 
if  done  in  good  faith,  will  undoubtedly  be  binding  upon  all 
parties." 

§  74.  When  tfie  husband  has  abandoned  the  wif e,  or  u  insane. 

To  the  general  rule  that  the  husband  is  the  head  of  the 
family,  and  as  such  has  the  control  of  all  the  property,  there 
are  certain  well-defined  exceptions.  Where  he  is  in  any  way 
incapacitated  from  performing  this  duty,  it  is  but  natural 
that  the  same  should  fall  upon  some  other  person,  and  the 
law  recognizes  the  right  of  the  wife,  whose  interest  in  their 
property  and  children  is  coequal  with  that  of  her  husband,  to 
assume  that  duty.  It  is  plain  that  if  the  husband  voluntarily 
deserts  his  family  he  cannot  exercise  the  functions  of  head 
of  the  family,  and  it  is  also  plain  that  where  his  absence  is 
not  voluntary,  as  by  confinement  in  prison,  his  inability  is 
equally  great.  In  such  cases,  from  necessity,  the  wife  becomes 
the  head  of  the  family  to  control  the  domestic  affairs,  make  its 
contracts  and  conveyances,  and  to  transact  its  business  gener- 
ally. And  while  the  right  of  the  wife  to  be  regarded  as  the 
head  of  the  family  might  not  be  denied  merely  because  she 
had  abandoned  the  husband,  rather  than  that  he  had  abandoned 
her,  still  in  no  event  would  she  have  the  power  to  bind  him 
for  those  things  which  were  not  necessaries  for  herself  or 
ehildreu."  The  power  in  such  a  case  has  been  held  to  author- 
ise her  to  bind  herself  by  the  execution  of  a  note  in  extension 
of  a  community  debt.*'  Upon  this  principle  it  was  decided 
in  Forl)e3  v.  Moore,  32  Tex.  196,  that  the  wife  would  have  the 
right  during  the  insanity  of  her  husband  to  assume  control 
and  dispose  of,  not  only  her  separate  property,  but  the  com- 
munity, and  also  so  much  of  her  husband's  separate  property 
as  would  be  necessary  for  the  support  of  herself  and  family ; 
and  it  was  again  intimated  in  Cason  v.  Laney,  —  Tex.  Civ. 

**8chwirt*  V.  West,  37  Tex.  Civ.  M  Crowder  v.  McLeod,  —  Tex.  Civ. 

App  m,  84  8.  W.  282.  App.  — ,  151  S.  W.  1166. 
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App.  — y  27  S.  W.  420,  that  she  would  probahly  have  no  author- 
ity to  dispose  of  any  more  of  the  community  property,  or  of 
her  husband's  property,  than  was  sufficient  to  supply  the  wants 
of  herself  and  family.  But  this  is  not  now  the  law,  for  stat- 
utes have  been  interposed,"  which  authorize  the  appointment 
of  a  guardian  in  such  cases,  and  if  any  resort  by  the  wife  be 
had  to  the  husband's  separate  property,  or  to  the  community 
property,  such  resort  must  be  through  our  probate  court.** 
The  same  is  true  of  her  suit  for  the  recovery  of  community 
property.  It  should  be  maintained  by  the  guardian  of  her 
insane  husband."  If,  under  the  statute  regulating  such  mat- 
ters, no  administration  was  authorized,  then  the  community 
property  passes  to  the  sane  wife.*® 

Where  the  facts  exist  which  empower  the  wife  to  assume 
control  of  her  separate  property  or  the  community  property, 
the  corresponding  obligation  of  the  binding  effect  of  her  agree- 
ments made  with  respect  to  such  management  also  exists,  and 
she  cannot  be  heard  to  plead  her  coverture  as  a  defense.  The 
theory  upon  which  she  is  permitted  to  act  is  that  she  no  longer 
is  covert  in  fact.* 

§  75.  Suffrage;  holding  office. 

Only  male  persons  subject  to  none  of  the  disqualifications 
named  by  law  are  authorized  to  exercise  the  right  of  suffrage.' 
This  as  a  disability  is  not  peculiar  to  married  women. 

Akin  to  the  questions  discussed  in  the  preceding  paragraph  ia 
the  right  of  a  married  woman  to  hold  a  public  office.  There 
is  nothing  in  our  Constitutions  or  statutes,  so  far  as  the  writer 
has  observed,  which  in  any  way  prohibits  women  generally 
from  holding  any  elective  or  appointive  county  or  state  office, 
save,  possibly,  membership  in  the  two  branches  of  the  legis- 
lature, where  one  of  the  requirements  is  that  members  shall 

"  Vernon's  Saylea'  Tex.  Civ.  Stat.  |    «0  See  post,  §§  200,  201. 

art.  4238.  1  Peck   v.   Morgan,   —   Tex.   Civ, 

18  Heidenheimer   v.    Tliomas,    63  App.  — ,  156  S.  VV.  917. 

Tex.  287.  «  Const,  art.  6,  §  2. 

i»  Texas  &  P.  R.  Co.  v.  Bailey,  83 
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be  qualified  electors.'  The  use  of  the  words  'Tie"  or  ''his" 
in  connection  with  the  provisions  and  acts  concerning  such 
officers  is  in  a  generic  sense^  and  includes  females  as  well  as 
miles.^  The  only  general  provision  concerning  the  qualifica- 
tions of  officers  is  to  be  found  in  article  3082  of  the  Eevised 
Statutes  191 1,  and  is  merely  a  residence  qualification.  The 
iseneral  statutes  prescribing  the  qualifications  for  city  officers, 
howerer,  are  such  as  to  exclude  women.*  Marriage  would  not 
incapacitate  a  woman  from  holding  official  position  if  she  was 
otherwise  eligible.  If,  under  the  Constitution  and  statutes,  a 
married  woman  may  hold  office,  she  may  as  of  course  do  all 
things  necessarily  incident  to  the  proper  exercise  of  that  right, 
such  as  making  a  bond.  The  general  rule  forbidding  her  to 
contract  a  liability  would  no  more  prevent  her  making  a  bond 
than  it  would  deny  her  the  right  to  make  necessary  bonds  in 
the  prosecution  of  suits  permitted  to  her.  In  each  instance 
the  power  is  an  incident  to  the  right  conferred,  and  is  neces- 
sarilj  implied,  if  not  expressly  required,  by  the  statute  de- 
manding bonds.  There  can  be  no  just  excuse  for  deciding 
that  a  married  woman's  official  bond  is  voidable  by  reason  of 
her  coverture.  Her  sureties  are  liable  at  all  events.  But  all 
doubt  upon  the  question  is  removed  by  the  present  statute  of 
eontracts,  which  forbids  her  becoming  surety  on  another's  bond 
without  the  joinder  of  her  husband.  She  may  become  prin- 
cipal upon  any  bond. 

S  7B.  Ghirmthip, 

The  Constitution  of  the  Bepublic  of  Texas  ^  declared  that 
**all  persons  (Africans,  the  descendants  of  Africans,  and  In- 
dians excepted)  who  were  residing  in  Texas  on  the  day  of 
the  declaration  of  independence,  shall  be  considered  citizens 
rf  the  Republic,  and  entitled  to  all  the  privileges  of  such."  ' 

*CoDstirt  3,  S§0iuAd7.  ^See  KUpatrick  v.   Sisneros,   23 

*Sce  SUte  ex  rel.  Crow  y.  Hos-  Tex.  113;  Swift  t.  Herrera,  9  Tex. 

tetter,  137  Mo.  036,  38  L.RJL  208,  263;  Jones  t.  Monies,  15  Tex.  351; 

•  Aa.  St.  Refi.  616,  39  8.  W.  270.  Franks  v.  Hancock,  1  Posey,  Unrep. 

>VcnioB'g  Saylea'  Tex.  Civ.  SUt.  Cat.  (Tex.)  554;  Ex  parte  Merry,  2G 

■'^  792, 1044.  Tex.  23 ;  Republic  v.  Skidmore,  Dal- 

^Gcaenl  ProTiaions,  i  10.  lam  (Tex.)  581. 

M.R^7. 
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But  no  Constitution  or  statute  since  that  time  has  ever  under- 
taken to  define  a  citizen  of  this  state,  though  the  term  is  often 
used  in  legislative  acts.  Generally,  persons  bom  in  a  state 
are  deemed  to  be  citizens  and  subjects  of  that  state,*  and  the 
expression  may  be  more  generally  stated  to  include  all  persons 
who  owe  allegiance  to  a  government  and  are  entitled  to  pro- 
tection from  it.'  The  term  has  been  more  narrowly  defined, 
however,  due  doubtless  to  the  rules  of  interpretation  when 
applied  to  statutes  employing  the  word,  and  such  narrower 
definition  has  excluded  women.*^  "Citizens,"  then,  may  include 
women  when  the  context  of  the  provision  or  act  has  to  do  with 
the  general  rights  and  duties  of  inhabitants  of  the  state,  and 
may  exclude  them  if  such  intention  is  fairly  to  be  gathered 
from  the  language  employed. 

The  statutes  of  the  United  States,  however,  are  more  specific, 
and  declare  that  "all  persons  bom  in  the  United  States  and 
not  subject  to  any  foreign  power,  excluding  Indians  not  taxed, 
are  declared  to  be  citizens  of  the  United  States."  **  And  "any 
woman  who  is  now  or  may  hereafter  be  married  to  a  citizen 
of  the  United  States,  and  who  might  herself  be  lawfully  nat- 
uralized, shall  be  deemed  a  citizen."  "  This  has  been  held  to 
include  a  woman  married  to  a  citizen  of  the  United  States, 
irrespective  of  the  time  and  place  of  the  marriage,  and  although 
she  may  never  have  resided  in  the  United  States.** 

The  political  status  of  the  wife  follows  that  of  her  husband, 
however,  and  where  a  citizen  woman  marries  an  alien,  and 
she  withdraws  from  this  country  or  does  other  unequivocal 
act  evidencing  the  intention,  such  act  will  be  taken  as  a  renun- 
ciation of  her  citizenship  here.** 

B  Hardy  v.  De  Leon,  5  Tex.  211 ;  "  U.  S.  Rev.  Stat.  §  1992,  1  Fed. 

ex  parte  Blumer,  27  Tex.  734.  Stat.  Anno.  785,  Comp.  Stat.  1913, 

»  O'Connor  v.  State,  —  Tex.  Civ.  §  3946. 

App.  — ,  71  S.  W.    409,  96  Tex.  484,  12  Id.  §  1994,  Id.  786. 

73  S.  W.  1041,  74  S.  W.  899.  W  14  Ops.  Atty.  Gen.  402.    But  Bee 

lOAbrigo  V.  State,  29  Tex.  App.  Ruckgaber  v.  Moore,  104  Fed.  948. 

143,  16  S.  W.  408;  Ex  parte  Lynn,  M  Ruckgaber  v.  Moore,  104   Fed. 

19  Tex.  App.  293;    Scarborough  v.  948;   Pequignot  v.  Detroit,  16  Fed. 

Eubank,   —  Tex.   Civ.  App.  — ,  52  211. 
S.  W.  569. 


BIGHTS  AND  DUTIES  IN  GENERAL.  09 

§  77.  Cooffid  of  laws  generally. 

It  matters  not  that  the  marriage  is  solemnized  in  a  foreign 
state;  the  marital  rights  of  the  parties  to  the  property  acquired 
in  this  state  are  the  same  as  though  it  were  solemnized  here. 
The  statute  so  deelares,^^  and  out  courts  have  uniformly  so 
held."  It  is  a  generally  accepted  doctrine  that  the  law  of 
the  matrimonial  domicil  governs  the  rights  of  married  persons 
where  there  is  no  express  nuptial  contract;  hut  even  where 
there  is  such  a  contract^  it  cannot  be  held  to  fix  the  rights  of 
the  parties  in  another  jurisdiction,  unless  made  with  special 
reference  thereto,  to  property  acquired  after  llieir  domiciliat- 
ing in  that  other  jurisdiction."  Nuptial  contracts  might  be 
so  made  as  to  indicate  an  intention  to  embrace  future  acqui- 
sitions, and  with  reference  to  a  change  of  domicil,  in  which 
case  the  rule  would  be  different,  and  the  contract  would  govern 
the  marital  rights  of  the  parties,  but  not  of  third  parties  who 
acquired  rights  without  notice  of  such  contract.**  And  where 
the  rights  of  married  persons  in  property  are  fixed  by  the 
Uw  of  any  other  state,  those  rights  are  not  disturbed  by  a 
change  of  domicil  and  removal  of  the  property  to  this  state, 
nor  by  a  sale  and  investment  of  the  proceeds."  But  where 
property  was  acquired  by  the  wife  while  in  the  course  of  migra- 
tion with  her  husband  to  this  state,  it  was  held  that  her  right 
to  the  property  would  be  governed  by  the  laws  of  this  state,  it 
being  the  intended  domicil.* 

Generally  the  law  of  the  matrimonial  domicil  governs  the 
status  of  the  parties,  the  legitimacy  of  their  children,  and  their 
property  rights  in  movables.  This  matrimonial  domicil  may 
be  the  place  of  the  husband's  actual  residence  at  the  time  of 
marriage,  the  intended  residence  of  the  parties  at  such  time, 

*» Vernon's  Sajles'  Tex.  Civ.  Stat.  Tex.  187;  Jjove  v.  Robertson,  7  Tt»x. 

»rt.  4629.  6,  56  Am.  Dec.  41 ;  Chappel  v.  Me- 

"Owtro  ▼.  lilies,  22  Tex.  479,  73  Intyre,  9  Tex.  161;  Hall  v.  Harris, 

Aa.  Dec.  277.  11  Tex.  300;   Rose  v.  Houston,   11 

"Ibid.  Tex.  324,  62  Am.  Dec.  478;  Keyser 

"IHd;  Hall  ▼.  Harris,   11  Tex.  v.  Pilgrim,  25  Tex.  Supp.  217. 
*».  1  State  V.  Burrow,  14  Tex.  179,  65 

>*Hill     T.     M'Dermot.     Dallam  Am.  Dec.  109. 
^Ta)  419;  Hclntyre  t.  ChappeU,  4 
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or  it  may  be  the  new  residence  acquired  after  marriage.  The 
residence  of  the  wife  at  or  prior  to  her  marriage  has  little 
or  nothing  to  do  with  the  question,  as  we  have  seen  that  her 
domicil  is  drawn  to  that  of  her  husband.  As  to  immovables, 
the  law  of  the  state  where  the  same  are  situated  will  govern.* 
All  transactions  affecting  such  immovables,  such  as  contracts, 
conveyances,  or  wills,  must  be  in  accordance  with  the  laws  of 
the  place  where  such  property  is  situated,  no  matter  how  differ- 
ent they  may  be  from  the  laws  of  the  matrimonial  domicil. 
And  whether  property  is  movable  or  immovable  will  also  de- 
pend upon  the  law  of  the  state  where  situated.*  While  the 
personal  status  of  parties  is  determined  by  the  law  of  the 
matrimonial  domicil,  yet  the  personal  acts,  as  the  wife's  con- 
tracts and  crimes,  are  governed  by  the  law  where  done  or  com- 
mitted. Whatever  may  be  the  rights  of  a  married  woman, 
in  enforcing  them,  she  will  be  governed  in  matters  of  proce- 
dure, the  introduction  of  evidence,  and  the  like,  by  the  law 
of  the  forum.*  With  respect  to  immovables,  the  capacity  to 
will,  the  power  to  dispose  of  the  property  willed,  as  well  as 
the  form  and  execution  of  the  same  generally,  will  be  governed 
by  the  law  of  the  place  where  situated,  and  as  to  movables, 
by  the  law  of  actual  matrimonial  domicil.^ 

>  Castro  ▼.  lilies,  22  Tex.  479,  73  4  Stewart,  Husb.  ft  W.  §  35. 

Am.  Dec.  277.  •  Stewart,  Husb.  ft  W.  S  30. 

s  Newcomer  ▼.  Orem,  2  Md.  297, 
56  Am.  Dec  297. 
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i  78.  The  rii^t  and  duty  to  bear;  generally. 

The  greatest  number  of  the  best  children  possible  is  the 

moral  right  and  heritage  of  every  married  pair.     More  than 

tbis  it  is  a  duty,  both  moral  and  legal,   each  owes  to  the 

other  and  the  state.     The  moral  obligation  rests  not  alone 

upon  the  divine  command  to  people  the  earth,  but  upon  the 

inherent  duty  to  preserve  the  race  by  the  reproduction  of  the 

Kpecies.     No  precise  statute  has  enjoined  the  duty  of  child- 

^ring,  but  the  policy  of  the  law  is  abundantly  evidenced  by 

the  numerous  enactments  expressing  the  greatest  solicitude  for 

rtiild  welfare.     Whatever  the  moral  rights  and  whatever  the 

legal  rights  of  the  parties  to  have  children,  certain  it  is  the 

Itw  affords  no  remedy  for  enforcement  of  the  corresponding 

duties  to  bear  them.     Our  courts  have  never  recognized  the 

wtion  for  restoration  of  conjugal  rights, — the  right  to  bear 

children  being  the  very  essence  of  the  conjugal  rights.     The 

I*w  must  content  itself,  however,  with  the  kindly  provisions 

for  child  welfare,  and  for  those  things  generally  that  protect 

the  sanctity  oi  the  home  and  thus  conduce  to  the  rearing  of 

children. 
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§  79.  Custody  and  controL 

The  law  recognizes  a  right  in  the  parent  to  the  custody  and 
control  of  his  child  during  infancy.  He  is  the  natural  guardian 
and  as  such  entitled  to  this  custody  and  control.  Where  the 
parents  of  the  minor  live  together,  the  statutes  expressly  regard 
the  father  as  the  natural  guardian  of  the  person  of  the  minor 
children  by  the  marriage,'  and  where  they  do  not  live  together 
their  rights  are  equal.^  This  statutory  preference  is  but  an* 
other  recognition  of  the  generally  accepted  doctrine  that  dur- 
ing marriage  the  husband  is  the  head  of  the  family.  Being 
such,  he  is  entitled  to  the  custody  of  the  children.*  The  right 
of  the  mother  to  the  custody  and  control  of  the  children  is 
subject  to  the  superior  right  of  the  father,  unless  there  should 
arise  a  case  wherein  it  could  be  shown  that  the  welfare  of  the 
child  would  be  best  subserved  in  the  care  and  control  of  the 
mother. 

While  the  law  does  thus  recognize  the  superior  natural  right 
of  the  parent  to  the  custody  and  control  of  the  child,  this  right 
is  by  no  means  absolute,  for  the  interest  of  the  child  itself  is 
the  first  great  consideration  when  the  matter  of  its  custody  is 
to  be  determined,  and  if  for  any  reason  the  parent  is  an 
unsuitable  person  to  have  its  care  and  custody,  the  same  should 
be  awarded  elsewhere.'  So  that  a  court  would  undoubtedly 
have  the  power  to  award  the  custody  of  the  children,  not  only 
to  another  relative  than  the  parent,  but  even  to  a  stranger  in 
a  proper  case.  Courts,  however,  in  determining  this  delicate 
question,  will  give  due  regard  to  the  natural  claim  and  right 
of  the  parent,  which  is  very  gi'eat,  and  which  will  not  in  any 
case  be  over  ridden  merely  because  the  child  might  fare  better 


6  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  4008. 

7  Id.  art.  4069.  See  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Rcdeker,  75  Tex.  301, 
16  Am.  St.  Rep.  887,  12  S.  W.  855. 

•Gulf,  C.  &  S.  F.  R.  Co.  V.  Re- 
deker,  76  Tex.  310,  16  Am.  St.  Rep. 
887,  12  S.  W.  855;  Parker  v.  Wig- 
gins, —  Tex.  Civ.  App.  — ,  86  S.  \V. 
788. 


» Legate  v.  Legate,  87  Tex.  248, 
28  S.  W.  281;  Ward  v.  Ward,  34 
Tex.  Civ.  App.  104,  77  S.  W.  829; 
Peese  v.  Gellerman,  51  Tex.  Civ. 
App.  39,  110  S.  VV.  196;  Cobb  ▼. 
Works,  —  Tex.  Civ.  App.  — -,  125 
S.  W.  349;  State  ex  rel.  Wood  v. 
Doaton,  93  Tex.  243,  54  S.  W.  901; 
Plahn  V.  Dribred,  36  Tex.  Civ.  App- 
000,  83  S.  W.  867. 
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in  another's  hands.  Such  a  mercenary  policy  might  result  in 
the  J038  of  their  children  to  a  majority  of  the  parents  of  the 
state.'*  And  the  fact  that  reciprocal  affections  have  arisen 
between  a  child  and  those  having  him  in  custody  will  weigh 
for  little  in  passing  upon  the  superior  rights  of  the  parent 
to  again  have  his  custody  and  control.^^ 

Furthennore,  the  law  looks  with  much  disfavor  upon  any 
attempt  upon  the  part  of  either  parent  to  rid  himself  of  the 
burden  and  duty  of  the  care  and  support,  and  therefore  of 
the  right  to  the  custody  and  control,  of  his  offspring."  It  may 
be  said  that  such  an  attempt  is  never  binding  upon  the  parent 
as  a  l^al  contract.  Such  transactions  have  at  times  appar- 
ently been  considered,  but  only  as  a  circumstance,  in  deter- 
mining from  all  the  circumstances  what  would  be  to  the  best 
interest  of  the  child."  And  notwithstanding  such  attempted 
gift,  even  though  the  same  be  in  writing,  the  parent  may  yet 
in  a  proper  case  regain  the  custody  of  the  child.^^  It  has  been 
held  that  a  surviving  father  or  mother  may,  by  deed  or  last 
will,  grant  or  devise  the  custody  of  a  minor  child,"  but  this 
rig^t  is  subject  to  the  same  limitations  imposed  by  public 
policy  just  considered. 

The  right  to  control  the  minor  child  means  the  right  to 
exercise  a  reasonable  restraint  upon  the  conduct  of  a  child, 
and  to  direct  it  in  all  those  ways  usual  and  proper  from  par- 
ent to  child.  It  implies  a  right  to  moderately  chastise  the 
diild,^  and  indeed  the  statute  itself  expressly  recognizes  this 
riijht"     This  statutory  recognition  of  the  right  to  chastise 


"S«e  WatU  v.  Lively,  —  Tex. 
Gf.  App.  — ,  (H>  8.  W.  676;  Kirl- 
luBd  T.  Matthews,  —  Tex.  Ciy.  App. 
-.  174  8.  W.  830. 

"Parker  ▼.  Wiggins,  —  Tex.  Civ. 
App.  -,  86  8.  W.  788. 

^Bridgewater  t.  Hooks,  —  Tex. 
CiT.  App.  — ,  150  8.  W.  1004. 

>*Legite  T.  Legate,  87  Tex.  248, 
V  S.  W.  281 ;  Pecte  ▼.  Gellennan, 
^1  Tex.  CiT.  App.  39,  110  8.  W.  196. 

^CiaaooTttr    t.    MaaseDgale,    — 


Tex.  Civ.  App.  — ,  54  8.  W.  317; 
Smith  V.  Moore,  —  Tex.  Civ.  App. 
— ,  171  S.  W.  822. 

1*  Burr  V.  Wilson,  18  Tex.  367. 

WEdmondson  v.  State,  41  Tex. 
496;  Goode  v.  State,  —  Tex.  Crim. 
Rep.  — ,  77  S.  W.  799;  Thompson  v. 
SUte,  46  Tex.  Crim.  Rep.  412,  80 
8.  W.  623 ;  Gorman  v.  State,  42  Tex. 
221. 

w  Penal  Code,  art.  1112. 
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is  not  limited  to  the  father,  who  is  made  the  preferential  guard- 
ian of  the  person  of  the  child,  but  applies  equally  to  the  mother, 
and  it  could  not  be  held  that  the  father  alone,  by  reason  of 
his  superior  right  as  the  head  of  the  family,  has  the  exclusive 
right  either  to  the  custody  or  control  of  the  minor  child.  In 
the  very  nature  of  things  the  mother  has  also  the  right  of 
reasonable  control  of  her  children,  subject  only  to  the  superior 
statutory  rights  of  the  husband.  Fortunately  few  cases  have 
ever  arisen  invoking  a  decision  of  the  relative  rights  of  the 
parents  in  the  matter  of  controlling  their  children,  as  contra- 
distinguished from  their  right  to  their  custody.  A  question 
of  the  latter  right  has  often  arisen,  especially  in  divorce  cases. 
In  determining  the  right  to  the  possession  of  an  infant,  all 
the  presumptions  are  in  favor  of  the  parent  as  against  another, 
and  the  burden  is  upon  one  who  contests  such  superior  natural 
right  to  prove  that  the  parent  is  an  unsuitable  person."  This 
presumption,  however,  is  merely  one  of  fact,  and  may  be  over- 
come by  the  evidence." 

§  80.  Support  and  education* 

At  common  law  it  was  the  duty  of  the  father  to  support  his 
minor  children,  and  upon  the  death  of  the  father  that  duty  de- 
volved upon  the  widowed  mother.*®  The  same  duty  rests  upon 
the  father  under  the  statutes  and  decisions  in  this  state.  It  is 
but  natural,  and  based  upon  most  obvious  principles  of  right, 
that  he  who  is  responsible  for  the  existence  of  a  human  being 
should  be  charged  with  the  duty  of  supporting  and  maintaining 
him  during  his  years  of  tender  helplessness.  Even  the  brute 
creation  obey  this  natural  law,  and  civil  law  will  not  permit 
its  subjects  to  be  less  considerate  than  they.  The  law  will  in 
every  reasonable  way  compel  this  support  by  a  father  of  his 
child,  and  therefore  he  is  always  held  liable  to  pay  for  all 
necessaries  furnished  to  his  minor  children,  where  it  is  his  duty 

"State  ex  rel.  Wood  v.  Deaton,  App.  39,  110  S.  W.  196;   State  ex 

93  Tex.  243,  54  S.  W.  901;  HaU  v.  rel.  Carouthers  v.  Dowdell,  —  Tex. 

Whipple,  —  Tex.  Civ.  App.  — ,  145  Civ.  App.  — ,  168  S.  W.  2. 

S.  VV.  308.  WFreybe  v.  Tiernan,  76  Tex.  286, 

19  Peese  v.  Gellerman,  51  Tex.  Civ.  13  S.  W.  370. 
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to  supply  them  and  he  has  failed  to  do  so.*  In  such  a  case  the 
law  implies  the  promise  of  a  father  to  pay  for  such  necessaries^ 
the  implication  being  based  upon  the  legal  obligation  to  furnish 
them.  This  obligation  continues  not  only  while  the  minor  re- 
mains with  the  father,  but  even  where  he  has  voluntarily  left 
him,  especially  as  to  those  things  which  are  absolutely  neces- 
Bary  for  the  minor.*  Neither  can  the  duty  be  shirked  or  aban- 
doned to  another.*  For  the  purposes  of  this  support  the  parent 
is  not  permitted  to  resort  to  the  separate  estate  of  the  child,  for 
this  would  be  compelling  the  child  to  support  himself.*  Where 
the  parent  is  unable,  however,  and  the  child  owns  a  separate 
estate,  the  probate  court  controlling  the  estate  will  not  permit 
such  child  to  suffer  for  the  want  of  necessaries,  but  will  permit 
the  estate  to  be  applied  to  his  support.*  Ordinarily,  in  such  a 
case  the  income  of  the  estate  would  be  first  applied,  but  even  the 
corpus  of  the  estate  may  be  used  in  a  proper  case.*  While  the 
primary  duty  of  support  and  education  rests  upon  the  father, 
nevertheless,  it  is  also  the  moral  and  legal  duty  of  the  mother 
to  support  the  common  children  of  the  marriage,  and  for  this 
purpose  she  may  become  personally  liable  and  may  bind  her 
separate  estate  for  all  necessaries.^  Here,  again,  the  law  would 
require  the  mother  to  support  the  children  out  of  her  estate 
rather  than  allow  her  to  resort  to  their  individual  estates.  This 
obligation  of  the  mother  is  especially  apparent  in  case  of  aban- 
donment of  the  family  by  the  husband,  or  of  his  failure  other- 
wise to  supply  his  children  with  articles  of  necessity.* 

This  l^al  obligation  resting  upon  the  parent  to  support  the 
child  abides  only  during  the  latter's  minority  and  dependence,* 
sind  ceases  entirely  upon  the  child's  reaching  his  maturity. 


>Fowlket  V.  Baker,  29  Tex.  135, 
•4  Am.  Dec.  270;  Taylor  v.  Deseve, 
81  Tex.  246,  16  S.  W.  1008. 

<Fowlkes  ▼.  Baker,  29  Tex.  135, 
M  Am.  Dec.  270. 

>Tajrk>r  ▼.  Deseve,  81  Tex.  246,  16 
f^.  W.  1008. 

« United  States  Fidelity  A  G.  Co. 
T.  Htll  —  Tex.  Civ.  App.  — ,  173  S. 
^.892. 

^Kendriek    t.   Wheeler,    85    Tex. 


247,  20  S.  W.  44;  Buckley  v.  How- 
ard, 35  Tex.  565. 

•  Freybe  v.  Tiernan,  76  Tex.  286, 
13  S.  W.  370. 

7  Rev.  Stat.  1911,  art.  4624;  Am. 
Acta.  33d  Leg.  p.  61 ;  Sorrel  v.  Clay- 
ton, 42  Tex.  188;  Harris  v.  Wil- 
liams, 44  Tex.  124. 

•  Haas  v.  American  Nat.  Bank, 
42  Tex.  Civ.  App.  167,  94  S.  W.  439. 

•  Dallas  &  W.  R.  Co.  v.  Spickcr, 
61  Tex.  427,  48  Am.  Rep.  297. 
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The  duty  properly  to  support  applies  not  only  to  supplying 
articles  of  wearing  apparel,  food,  and  shelter,  but  includes  as 
well  proper  provisions  for  the  education  of  the  child. 

While  the  parent  is  under  no  legal  obligations  to  support  an 
illegitimate  child,  yet  he  is  morally  bound  to  do  so,^®  especially 
if  such  child  has  been  taken  into  the  family,  and  the  relation 
and  corresponding  obligations  of  parent  and  child  assumed. 

§  81.  Earnings  and  services. 

Having  imposed  upon  the  parent  the  legal  duty  to  support 
his  child,  the  law  graciously  permits  him  to  enjoy  the  services 
of  the  child,  and  to  appropriate  his  earnings  the  better  to  en- 
able him  to  discharge  the  duty  of  support  thus  imposed  upon 
him.**  This  is  not  in  any  sense  a  property  right  in  the  child, 
but  is  based  upon  the  principle  of  equitable  compensation  for 
the  legal  duty  of  support  imposed  by  the  law."  The  law, 
however,  attaches  no  sacredness  to  the  child's  earnings  as  a 
fund  specially  to  be  applied  to  such  child's  support,  but  they 
belong  generally  to  the  parent,  and  are  subject,  along  with  the 
other  property,  to  the  demands  of  his  creditors."  Being  en- 
titled to  the  earnings  of  his  child,  it,  of  course,  follows  that 
the  parent  alone  can  make  contracts  for  the  child's  services  or 
collect  his  earnings,  and  that  he  w^ould  have  a  cause  of  action 
for  damages  against  one  who  wrongfully  deprives  him  of 
either." 


10  Lane  ▼.  Phillips,  69  Tex.  240, 
5  Am.  St.  Rep.  41,  6  S.  W.  610; 
Maxcy  v.  Franklin  L.  Ins.  Co.  — 
Tex.  Civ.  App.  — ,  104  S.  W.  438. 

11  Houston  &,  T.  C.  R.  Co.  v.  Booz- 
er,  70  Tex.  530,  8  Am.  St.  Rep.  615, 
8  S.  VV.  119;  Dallas  &  W.  R.  Co.  v. 
Spicker,  61  Tex.  427,  48  Am.  Rep. 
297 ;  Texas  &  P.  R.  Co.  v.  Morin,  66 
Tex.  225,  18  S.  \V.  503;  Ft.  Worth 
Street  R.  Co.  v.  Witten,  74  Tex.  202, 
n  S.  W.  1091. 

18  Legate  v.  Legate,  87  Tex.  248, 
28  S.  VV.  281. 


i«  Harper  v.  Viaey  —  Tex.  Civ. 
App.  — ,  97  8.  W.  508;  Schuster  v. 
Bauman  Jewelry  Co.  79  Tex.  179, 
23  Am.  St.  Rep.  327,  15  S.  W.  259. 

M  Missouri,  K.  A;  T.  R.  Co.  v.  Ed- 
wards, —  Tex.  Civ.  App.  — ,  32  S. 
W.  815;  Texas  &  P.  R.  Co.  v.  Morin, 
66  Tex.  225,  18  S.  W.  503;  Houston 
&  G.  N.  R.  Co.  V.  Miller,  51  Tex. 
270;  Gulf.  C.  &  S.  F.  R.  Co.  v.  Red- 
eker,  67  Tex.  181,  2  S.  W.  613; 
Lockett  V.  Ft.  Worth  &  R.  G.  R. 
Co..  78  Tex.  211,  14  S.  W.  564; 
Southwestern   Teleg.  &  Telcph.   Co. 
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§  82.  G>mpenftion  for  services  rendered  by  parent  or  child 
to  the  other. 

Xo  obligation  to  pay  for  services  rendered  can  be  presumed 
between  parent  and  child,  for  the  presumption  is  that  such 
tenrices  were  rendered  in  discharge  of  the  mutual  obligations 
imposed  by  law."  It,  of  course,  follows  that  no  implied  con- 
tract arises  to  pay  for  services  and  care  rendered  by  a  parent  to 
his  child,"  or  of  the  parent  to  pay  the  child  for  services 
rendered.  In  such  a  case  the  burden  would  not  be  upon  him 
who  asserted  the  gratuitous  character  of  the  services,  for  such 
is  the  presumption  of  the  law."  Furthermore,  if  there  should 
be  an  express  contract  of  hire  between  a  parent  and  his  minor 
child,  such  contract  could  not  be  specifically  enforced  for  want 
of  consideration."  This  right,  however,  of  the  parent  to  the 
aerrices  of  the  child,  continues  only  until  the  majority  of  such 
child,  or  until  he  is  otherwise  emancipated  by  the  parent,  and 
after  that  time  the  child  is  entitled  to  his  earnings,  and  may 
in  a  proper  case  maintain  an  action  against  the  parent  for  his 
services." 

If  the  contract  of  a  parent  to  pay  his  child  for  his  services 
has  been  executed,  the  fund  would  belong  to  the  child  upon  the 
principle  of  a  gift,  independently,  too,  of  any  express  emancipa- 
tion of  the  child,  for,  barring  the  right  of  creditors  to  complain, 
the  parent  may  give  his  own  or  the  community  property  to 
thechild.* 


^'  Coffey,  —  Tex.  Civ.  App.  — ,  167 
8.  W.  8;  Cook  ▼.  Urban,  —  Tex. 
Cnr.  App.  — ,  167  S.  W.  261;  Union 
P.  R.  Co.  T.  Fort.  17  Wall.  633.  21 
L  ed.  739;  Gulf,  C.  ft  8.  F.  R.  Co. 
r  Redeker.  75  Tex.  310,  16  Am.  St. 
Kq>.  887.  12  S.  W.  855 ;  Texas  &  N. 
0.  R.  Co.  T.  Wood,  —  Tex.  Civ.  App. 
-.  24  8.  W.  569 ;  Hillsboro  Cotton 
HUb  T.  King,  51  Tex.  Civ.  App. 
518, 112  S.  W.  132;  Texaa  &  P.  Ri 
Co.  T.  Brick,  83  Tex.  526,  18  S.  W. 
•♦7;  Gulf,  C.  A  8.  F.  R.  Co.  v.  Vie- 
M.  7  Tex.  ClT.  App.  347,  26  8.  W. 

m. 


i^Schrimpf  v.  Settegast,  36  Tex. 
296;  Wright  v.  Donnell,  34  Tex.  291. 

18  Barnhill  v.  Kirk,  44  Tex.  589. 

V  Ibid. 

I8  0ranrud  v.  Rea,  24  Tex.  Civ. 
App.  299,  59  8.  W.  841. 

i9Duveneck  v.  Kutzer,  17  Tex. 
Civ.  App.  577,  43  S.  W.  541;  Schus- 
ter V.  L.  Bauman  Jewelry  Co.  79 
Tex.  179,  23  Am.  St.  Rep.  327,  15  S. 
W.  259;  Furrh  v.  McKnight,  6  Tex. 
Civ.  App.  583,  20  S.  W.  95. 

WBums  v.  Lowe,  —  Tex.  Civ. 
App.  — ,  161  S.  W.  942. 
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§  83.  Custody  and  control  of  child't  property. 

While  the  statute  regards  the  parent  as  the  natural  guardian 
of  the  person  of  the  minor  child,  it  does  not  as  of  course  clothe 
him  with  authority  to  manage  and  control  such  child's  prop- 
erty. The  courts  have  the  power,  and  it  is  their  duty,  to  in- 
terfere against  the  parent  for  the  protection  of  a  minor  child's 
estate.^  And,  indeed,  the  statutes  with  reference  to  the  estates 
of  minors  make  no  exception  of  those  minors  whose  parents 
are  living,  but  contemplates  in  all  cases  that  the  only  effective 
way  of  dealing  with  a  minor's  property  is  through  the  medium 
of  the  probate  court.  So  that  it  may  generally  be  accepted  as 
true  that  neither  the  father  nor  mother  as  such  can  convey 
the  minor  child's  property,'  or  release  such  child's  cause  of 
action,*  or  enter  into  a  valid  agreement  to  convey  or  charge  such 
property.* 

The  early  Spanish  law  was  not  quite  so  strict  A  usufruct 
in  favor  of  the  father  in  the  property  of  the  son  was  provided 
for,  but  this  law  ceased  upon  the  adoption  of  the  statute  of 
1840.* 

While  it  undoubtedly  is  true  that  the  parent  has  no  legal 
right  to  charge  or  convey  an  infant  child's  property,  yet  cir- 
cumstances may  be  such  that  equity  will  allow  such  parent  a 
credit  on  accounting  for  the  child's  property  actually  used  for 
the  support  and  education  of  the  child,  where  such  use  was 
necessary,  even  in  the  absence  of  an  order  of  the  probate  court,* 

§  84.  Torts. 

As  a  general  rule  minors  arc  liable  for  their  own  torts,  and 
there  is  no  presumption  growing  out  of  the  domestic  relation 
of  parent  and  child  which  would  hold  the  parent  responsible 
for  a  tort  committed  bv  his  minor  child,  unless  it  be  shown 

1  Faulk  V.  Faulk,  23  Tex.  653.  *  Judson  v.  Sierra,  22  Tex.  366. 

«  McLane  v.  Canales,  —  Tex.  Civ.  5  Sparks  v.  Spence,  40  Tex.  603 ; 

App. — ,  25  S.  W.  29;  Byrne  V.  Love,  Cartwright  v.   Cartwright,   18   Tex. 

14  Tex.  81.  626. 

8  Houston  &  T.  C.  R.  Co.  v.  Brad-  6  Freybe  v.  Tiernan,  76  Tex.  286, 

ley,  46  Tex.  171.  13  S.  W.  370. 
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tiiat  the  parent  himself  is  in  some  way  implicated.''  So  a  parent 
coald  not  be  held  liable  in  damages  for  the  tort  of  his  child 
eommitted  without  his  knowledge,  consent,  participation,  or 
sanction,  and  not  in  the  course  of  his  employment  of  the  child.* 
The  principle  upon  which  a  parent  is  held  liable,  if  at  all,  for 
the  torts  of  his  minor  child,  is  the  doctrine  of  respondent  su- 
perior, growing  out  of  the  relation  of  master  and  servant,  and 
is  governed  by  the  rules  applicable  to  such  relation,  rather  than 
thofle  applicable  to  the  relation  of  parent  and  child.  By  this 
role  the  parent  is  liable  only  for  those  acts  of  the  child  which 
he  expressly  authorized,  or  those  which  were  reasonably  within 
the  apparent  scope  of  the  employment  of  the  child.' 

While  these  principles  apply  generally  to  both  parents,  their 
application  in  a  given  case  wherein  the  wife  and  mother  is 
sought  to  be  charged  with  liability  would  require,  in  order  to 
hold  her  or  her  estate,  that  she  herself  expressly  authorized 
the  child's  tort^  or  that  the  act  was  fairly  within  the  scope  of 
the  child's  employment  by  the  mother.  A  married  woman  is 
liable  for  her  torts  the  same  as  a  man,  but  where  she  is  sought 
to  be  charged  upon  the  doctrine  of  respondeat  superior,  the 
rriation  of  master  and  servant  between  her  and  the  child  must 
be  shown  legally  to  exist. 

§  85.  EmanriiMitiop  of  the  child. 

Ordinarily,  the  duty  of  the  parent  to  support  and  educate 
the  child,  and  the  corresponding  duty  of  the  child  to  labor  for 
the  parent,  continue  during  the  child's  minority,  but  the  parent 
niaj  at  any  time  emancipate  the  child,  so  as  to  make  his  future 
eaniiiigB  hia  own.^*  In  such  a  case  creditors  of  the  parent  have 
no  rig^t  to  complain  that  such  emancipation  operates  as  a  fraud 

'Chtndler  v.  DfUm,  37  Tex.  406,  v.  Smith,  —  Tex.  Civ.  App.  — ,  144 

1  T€L  App.  Civ.  Cm.  (White  AW.)  S.  W.  688. 
^'  W  Schuster  v.  L.  Bauman,  Jewelry 

*Ritter  T.   Thibodeaux,   —  Tex.  Co.  79  Tex.  179,  23  Am.  St.  Rep. 

Cir.App.— ,  41  S.  W.  492.  327,   15   S.  W.  259;    Furrh   v.  Mc- 

*Uaoff  v.  Gordon,  —  Tex.  Civ.  Knight,  6  Tex.  Civ.  App.  583,  26  S. 

%.-,  124  8.  W.  182;  KUpproth  W.  95. 
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on  their  rights/*  the  transaction  being  in  no  sense  a  gift  or  con- 
veyance of  property  within  our  statute  of  frauds.  No  formal 
emancipation  is  required  by  the  law,"  but  the  agreement  to 
emancipate  may  be  shown  by  circumstances,"  as  well  as  by 
direct  evidence.  The  course  of  treatment  of  the  parent  toward 
the  minor,  such  as  a  proved  agreement  to  pay  for  the  child's 
services,"  may  be  looked  to  as  evidence  of  an  emancipation^ 
and  such  promise  on  the  part  of  the  parent  may  be  implied  from 
the  circumstances  surrounding  the  case,  even  where  the  minor 
continues  to  reside  with  and  work  for  the  parent." 

By  express  statute  marriage  of  an  infant  female  emancipates 
her  from  the  custody  and  control  of  her  parents,  for  she  then 
becomes  of  full  age,"  and  though  there  is  no  statute  to  that 
effect,  necessarily  the  marriage  of  a  minor  son  also  emancipates 
him,  for  after  marriage  the  law  imposes  upon  him  the  legal 
duty  of  supporting  his  wife  and  family,  and  for  such  purpose 
makes  liable  all  his  earnings.  His  legal  obligation  in  such  a 
case  is  to  his  own  family,  rather  than  to  his  parents.  After 
emancipation  in  any  way  the  child's  earnings  belong  to  him, 
and  he  can  contract  with  whom  he  pleases  concerning  them,  and 
he,  and  not  the  parent,  is  the  proper  party  plaintiff  in  an 
action  to  recover  upon  a  contract  for  compensation  or  for  an 
injury  affecting  his  earning  capacity."  The  parent  may,  of 
course,  make  a  gift  to  the  child  of  a  fund  representing  his 
earnings  without  a  formal  emancipation  at  all." 

Since  the  child's  earnings  belong  to  the  community  estate, 
which  generally  is  under  the  control  of  the  husband,  it  is  per- 
haps true  that  the  father  alone  has  the  general  power  to  eman- 


11  Schuster  v.  L.  Bauman  Jewelry 
Co.  79  Tex.  179,  23  Am.  St.  Rep. 
327,  15  S.  W.  259. 

i«  Harper  v.  Utsey,  —  Tex.  Civ. 
App.  — ,  97  S.  W.  608. 

18  Washington  v.  Washington,  — 
Tex.  Civ.  App.  — ,  31  S.  W.  88. 

MGranrud  v.  Rea,  24  Tex.  Civ. 
App.  299,  59  S.  W.  841. 

15  Duveneck  v.  Kutzer,  17  Tex. 
Civ.  App.  577,  43  S.  W.  541. 

16  See  ante,  §  23. 


w  Pecos  &  N.  T.  R.  Co.  ▼.  Blasen- 
game,  42  Tex.  Civ.  App.  66,  93  S. 
W.  187;  Harper  v.  Utsey,  —  Tex. 
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V.  L.  Bauman  Jewelry  Co.  79  Tex. 
179,  23  Am.  St.  Rep.  327,  15  8.  W. 
259;  Furrh  v.  McKnight,  6  Tex.  Civ. 
App.  583,  25  S.  W.  95. 

w  Burns  v.  Lowe.  —  Tex.  Civ. 
App.  — ,  101  S.  W.  942. 
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dpate  a  minor  child,  but  doubtless,  as  between  the  child  and 
berself,  the  mother  could  so  far  emancipate  the  child  as  to 
release  her  own  interest  in  his  earnings. 

{  86.  TfntTtiam  between  parent  and  the  child  ^  advance- 


Considering  the  very  intimate  relations  and  the  unlimited 
confidence  that  the  child  must  of  necessity  impose  in  the  parent, 
courts  of  equity  at  all  times  feel  bound  to  guard  and  protect 
the  relation  of  parent  and  child  from  every  semblance  of  fraud ^ 
tnd  undue  influence.  Business  transactions  between  parent 
and  child  are  viewed  with  a  jealous  vigilance,  and  after  the 
transaction  is  scrutinized  closely,  the  court  will,  upon  a  show- 
ing of  the  least  fraud  or  unfairness,  feel  impelled  to  set  such 
transaction  aside. ^*  While  the  rules  of  law  for  determining 
qiftstions  of  fact  are  the  same  in  a  transaction  of  this  sort  as 
in  any  other,  yet  the  difference  is  that  the  circumstance  of  the 
intimate  relation  between  the  parties  is  such  as  to  demand  that 
the  agreement,  contract,  or  transaction  be  established  with  rea- 
sonable certainty,  and  be  shown  to  be  free  from  every  reason- 
able charge  of  unfairness  or  fraud  .^ 

Upon  these  considerations  constructive  gifts  to  children  are 
not  approved,^  the  presumption  being  that  a  gift  from  a  parent 
to  a  child  is  an  advancement.'  A  parent  may,  however,  make 
a  valid  gift  to  a  child,  and  such  gift,  as  against  all  persons  ex- 
cept creditors,  will  always  be  upheld,  and  even  as  against  cred- 
itors the  transaction  is  valid  where  the  parent  was  solvent  and 
the  transaction  did  not  fall  within  the  condemnation  of  our 
statute  of  fraudulent  conveyances.  In  such  a  case,  where  the 
minor  child  continued  to  reside  with  the  parent  and  the  gift  was 
bona  fide,  the  continued  possession  by  the  donor  was  held  to  be 
consistent  with  the  donee's  right,  and  the  gift  was  supported.' 

Aside  from  the  closer  scrutiny  for  undue  influence,  trans- 

» Stotley  V.  Jackson,  16  Tex.  579.  WiUiams  v.  Emberson,  22  Tex.  Civ. 

"Berthleti   t.    Foliom,   21    Tex.  App.  522,  55  S.  W.  595. 

<30.  a  Hillebrant  v.  Brewer,  6  Tex.  45, 

^YoQngT.  Epperson,  14  Tex.  618.  55    Am.    Dec.    757;    McCullough    v. 

•  Stufley  V.  Jackson,  16  Tex.  679 ;  Renn,  28  Tex.  793. 
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actions  between  parent  and  child  are  proved  by  the  same  char- 
acter of  evidence  as  transactions  between  others  not  similarly 
related.  A  gift  may  thus  be  shown  by  circumstances,  such  as 
the  recording  of  a  brand  by  the  father  in  the  name  of  his  child 
with  the  intention  of  giving  the  cattle  thus  branded ;  ^  paying 
for  property  partly  with  the  child's  money,  and  taking  the  in- 
strument of  conveyance  in  the  child's  name,*  or  the  direct  testi- 
mony of  the  parent  that  he  had  given  the  property  to  the  child.* 
There  is  no  presumption  of  undue  influence  in  a  gift  from  a 
parent  to  his  child.^  Neither,  indeed,  is  there  any  presump- 
tion of  undue  influence  in  a  gift  from  a  child  to  his  parent,  yet 
in  the  latter  case  the  circumstances  demand  a  more  careful 
scrutiny  than  in  the  former,  for  it  may  be  inferred  that  the 
donation  proceeded  from  the  exercise  of  parental  authority,  for 
it  is  natural  that  the  known  wishes  of  the  parent  should  be 
felt  by  a  child  accustomed  from  infancy  to  implicit  confidence 
and  obedience.  In  such  a  case  the  relation  itself  may  author- 
ize the  inference  of   undue  influence. 

§  87*  Statutes  in  aid  of  parental  custody  and  controL 

Any  person  in  this  state  who  shall  knowingly  entice  or  decoy 
any  minor  in  the  state  away  from  the  custody  of  his  parent  or 
guardian  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  fine  of  not  less  than  $25  nor 
more  than  $200.* 

If  any  person  in  this  state  shall  knowingly  sell,  give,  or 
barter,  or  cause  to  be  sold,  given,  or  bartered,  to  any  minor, 
any  pistol,  dirk,  dagger,  slung  shot,  sword  cane,  spear,  or 
knuckles  made  of  any  metal  or  hard  substance,  bowie  knife,  or 
any  other  knife  manufactured  or  sold  for  the  purpose  of  offense 
or  defense,  without  the  written  consent  of  the  parent  or  guar- 
dian of  such  minor,  or  of  someone  standing  in  lieu  thereof,  he 

«HiUebrant  v.  Brewer,  6  Tex.  45,  ^Saufley  v.  Jackson,  16  Tex.  679; 

55  Am.  Dec.  757.  MiUican  ▼.  Millican,  24  Tex.  426; 

•  Burk  V.  Turner,  79  Tex.  276,  15  Beville  v.  Jones,  74  Tex.  148,  11  S. 

S.  W.  256.  W.  1128. 

6  Rutledge   v.    Mayfield,   —   Tex.  •  Penal  Code,  art.  1047. 
Civ.  App.  — ,  26  S.  W.  910. 
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eiudl  be  punished  by  fine  of  not  less  than  $25  nor  more  than 
t200,  or  by  imprisonment  in  the  county  jail  not  less  than  ten 
nor  more  than  thirty  days,  or  by  both  fine  and  imprisonment. 
And  during  the  time  of  such  imprisonment  such  offender  may 
be  jiut  to  work  upon  any  public  work  in  the  coimty  in  which 
such  offense  is  committed.* 

Any  person  who  shall  sell,  give,  or  barter,  or  cause  to  be 
eold,  given,  or  bartered,  to  any  person  under  the  age  of  six- 
teen years,  or  knowingly  sell  to  any  other  person  for  delivery 
to  such  minor,  without  the  written  consent  of  the  parent  or 
piirdian  of  such  minor,  any  cigarette  or  tobacco  in  any  of  its 
forms,  shall  be  fined  not  less  than  $10  nor  more  than  $100.^® 

Any  person,  or  any  agent  or  employee  of  any  person,  firm, 
or  corporation,  who  shall  here  after  employ  any  child  under  the 
ige  of  twelve  years  to  labor  in  or  about  any  mill,  factory,  manu- 
facturing  establishment,  or  other  establishment  using  machin- 
eiT,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
^'ction,  shall  be  fined  not  less  than  $50  and  not  more  than  $200 ; 
and  each  day  the  provisions  of  this  article  are  violated  shall 
constitute  a  separate  offense.  ^^ 

The  statutes  further  provide  against  the  employment  of  any 
fhild  between  the  ages  of  twelve  or  fourteen  years  who  cannot 
nad  and  write  simple  sentences  in  the  English  language,  to 
khor  in  or  about  any  mill,  factory,  manufacturing  establish- 
ment, or  other  establishment  using  machinery."  And  against 
the  employment  of  any  child  under  the  age  of  sixteen  years  to 
Itbor  in  or  about  any  mine,  distillery,  or  brewery."  There 
we  also  statutes  directed  against  permitting  any  person  under 
the  ape  of  twenty-one  years  to  enter  any  billiard  hall,  tenpin 
tUey,  or  bowling  alley,"  and  forbidding  the  gift,  sale,  or  de- 
livery of  any  spirituous,  vinous,  malt,  or  intoxicating  liquors 
to  any  person  under  the  age  of  twenty-one  years  without  the 
written  consent  of  the  parent  or  guardian  of  such  person." 
And  the  civil  statutes  regulating  the  bonds  of  licensed  dealers 

•  Penil  Code,  art.  1048.  M  Ibid.  art.  1052. 

*Ibil  art.  1049.  un)id.  art.  1053. 

^^  lUd.  trt.  1050.  U  Ibid.  art.   1054. 

"Ibid.  art.    1051. 
M.U.-8. 
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of  intoxicating  liquors  make  such  dealers  liable  in  damages 
for  permitting  any  person  under  the  age  of  twenty-one  years 
to  enter  and  remain  in  such  house  or  place  of  business,  or  for 
a  sale  to  such  person. ^^ 

The  penal  statutes  also  punish  those  contributing  to  the  de- 
linquency of  children,  the  parents  themselves  where  they  are 
responsible  for  such  delinquency,  or  otherwise  encourage,  cause, 
or  contribute  to  it,  falling  within  its  terms."  Severe  penalties 
are  also  visited  upon  all  persons  guilty  of  falsely  imprisoning  a 
minor  under  the  age  of  seventeen  years,  for  the  purpose  of  be- 
ing concealed  or  taken  from  the  lawful  possession  of  the  parent 
or  guardian,  such  false  imprisonment  being  denominated  kid- 
naping." And  where  the  kidnapped  minor  is  a  female  under 
the  age  of  fourteen,  and  she  be  taken  for  the  purpose  of  marriage 
or  prostitution  from  her  parent,  guardian,  or  other  person 
having  legal  charge  of  her,  the  offense  is  declared  to  be  abduction, 
ivhether  the  minor  consents  or  not,  and  although  a  marriage 
afterward  takes  place  between  the  parties.*' 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Redeker,  75  Tex.  310,  16  Am. 
St.  Rep.  887,  12  S.  W.  855,  it  is  held  that  where  one  knowingly 
engages  a  minor  in  a  dangerous  employment  without  the  father's 
consent,  and  the  minor  is  injured  in  such  employment,  he  is 
responsible  to  the  father  for  any  subsequent  loss  of  the  son's 
services,  and  the  mother's  consent  to  such  employment,  not 
ratified  by  the  father,  will  not  release  such  employer  from  lia- 
bility. It  seems  that  where  the  parent  sues  in  tort  for  enticing 
away  or  harboring  his  minor  child,  he  must  aver  and  prove 
that  the  defendant  knew  of  such  minority.*® 

By  act  of  April  2,  1913,  it  is  made  an  offense  punishable  by 
fine  and  imprisonment,  for  any  parent  wilfully  or  without  justi- 
fication, to  desert,  neglect,  or  refuse  to  provide  for  the  support 
and  maintenance  of  his  or  her  child  or  children  under  the  age 
of  sixteen  years  in  destitute  or  necessitous  circumstances.* 

16  Vernon's  Saylcs'  Tex.  Civ.  Stat.          W  67  Tex.  190,  60  Am.  Rep.  20,  2 
art.  7452.  S.  W.  527. 

17  Penal  Code,  art.  1055.  i  Laws,  33d  Leg.  p.  188.    See  po8t» 

18  Ibid.  art.  1056.  §  269. 

19  Ibid.  arts.  ]0G0,  1062. 
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The  compulsory  education  act  approved  March  3,  1915** 
makes  it  a  misdemeanor  for  any  person  to  employ  a  child  in  any 
occupation  during  school  hours  in  which  such  child  is  required 
to  be  in  attendance  on  the  public  schools,  and  likewise  punishes 
the  parent,  or  person  standing  in  parental  relation,  for  a  fail- 
ure to  require  such  child  to  attend  school  for  such  period  as  is 
provided  by  law.*** 

§  88.  Stepchildren  and  grandchfldren. 

A  stepfather  stands  in  loco  parentis  of  his  wife's  children  by 
1  former  husband,  so  long  as  they  are  actually  supported  and 
maintained  by  him,  and  he  has  the  same  right  of  reasonable 
chastisement  to  enforce  his  authority.*  It  would  follow  by 
analogy  that  where  the  stepchild  is  taken  into  the  home  and 
the  stepparent  assumes  the  relation  of  parent  toward  it,  he  is, 
80  long  as  the  relation  continues,  under  the  moral  and  legal 
obligation  to  support  the  child  as  his  own,  and  is  in  consequence 
entitled  to  the  services  and  earnings  of  the  child.  The  re- 
spective rights  of  stepparent  and  stepchild  are,  in  short,  anal- 
ogous to  those  of  parent  and  child,  which  relation  the  parties 
have  by  their  conduct  attempted  to  assume.  Of  course,  the 
stepchild  is  not  an  heir,  and  does  not  inherit  from  the  stepparent 
in  the  absence  of  a  formal  adoption. 

Our  statutes  defining  the  rights  of  children  in  the  estates  of 
decedents  have  been  held  to  include  or  exclude  grandchildren  ac- 
cording to  the  circumstances  of  each  case,  that  is,  whether 
>uch  grandchild  is  actually  a  constituent  of  the  family  or  not, 
in  determining  his  right  to  an  exemption  or  the  allowance 
in  lieu.*  The  children  of  an  adopted  child  themselves  inherit 
under  the  statute,  and  therefore  become,  as  it  were,  grandchil- 
dren of  the  adopter,* 

»*Oener*l  Laws,  34  Leg.  p.  94  §  S.    W.    677;    Phillips   v.    Price,    12 

5.  Tex.  Civ.  App.  408,  34   S.  W.  784: 

»Mbid.  i  9.  Wilkine  v.  Brigge,  48  Tex.  Civ.  App. 

•fionntn  v.  SUt^,  42  Tex.  221.  5fl8,  107  S.  W.  135. 

•CUrk  V.  Coins.  —  Tex.  Civ.  App.  *  Eckford  v.  Knox,  67  Tix.  200,  2 

-.  23  S.    W.    703;    GlaMCOck    v.  S.  W.  372. 
Strings,  —  Tex.  Civ.  App.  — ,  33 
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§  89.  Adoption  and  foster 

Any  person  wishing  to  adopt  another  as  his  legal  heir  may  do 
so  by  filing  in  the  office  of  the  county  clerk  of  the  county  in 
which  he  may  reside  a  statement  in  writing  by  him  signed 
and  duly  authenticated  and  acknowledged  as  deeds  are  required 
to  be,  which  statement  shall  recite  in  substance  that  he  adopts 
the  person  named  therein  as  his  legal  heir,  and  the  same  shall  be 
admitted  to  record  in  said  office.* 

Such  statement  in  writing  signed  and  authenticated  and  ac- 
knowledged and  recorded  as  aforesaid  shall  entitle  the  party  so 
adopted  to  all  the  rights  and  privileges,  both  in  law  and  in 
equity,  of  a  legal  heir  of  the  party  so  adopting  him ;  provided, 
however,  that  if  the  party  adopting  such  heir  have  at  the  time 
of  such  adoption,  or  shall  thereafter  have,  a  child  begotten  in. 
lawful  wedlock,  such  adopted  heir  shall  in  no  case  inherit  more 
than  one  fourth  of  the  estate  of  the  party  adopting  him.* 

The  parent  or  parents  of  any  child  who  is  to  be  adopted  as 
provided  in  articles  1  and  2  of  this  title  may  by  an  instrument 
in  writing  duly  signed  and  authenticated,  or  acknowledged  as 
deeds  are  required  to  be,  transfer  their  parental  authority  and 
custody  of  said  child  so  adopted  to  the  party  so  adopting  such 
child.' 

After  the  execution  of  such  an  instrument  in  writing,  duly 
acknowledged  or  authenticated  as  aforesaid,  the  parents  shall 
thereafter  be  barred  from  exercising  any  authority,  control,  or 
custody  over  such  child  as  against  the  party  so  adopting  him.* 

The  child  or  children  so  adopted  shall  have  the  same  rights 
as  against  the  person  or  persons  adopting  said  child  or  children 
for  support  and  maintenance,  and  for  proper  and  uniform  treat- 
ment, as  a  child  has  by  law  against  lawful  parents.* 

It  shall  be  unlawful  for  any  person  adopting  any  child  under 
this  title  to  transfer  his  authority  and  custody  to  any  other 
person.^* 

Nothing  in  this  article  shall  prevent  a  court  of  competent 
jurisdiction  from  taking  away  from  such  adoptive  parent  the 

5  Vernon's  Sayles'  Tex.  Civ.  Stat.  « Ibid.  art.  4. 
art.  1.  •Ibid.  art.  5. 

6  Ibid.  art.  2.  W  Ibid.  art.  (i. 

7  Ibid.   art.   3. 
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custody  of  the  adopted  child,  and  awarding  the  same  to  its  nat- 
ural parents,  or  either  of  them,  or  to  any  other  person,  upon 
proof  of  bad  moral  character  of  such  adoptive  parent,  and  upon 
proof  of  abuse,  neglect,  or  ill  treatment  of  such  adopted  child 
by  the  adoptive  parent.^* 

No  white  child  can  be  adopted  by  a  negro  person,  nor  can  a 
negro  child  be  adopted  by  a  white  person." 

The  civil  law  prescribed  no  form  of  adoption.^*  But  since 
our  statute  there  can  be  but  one  form  of  adoption  with  us.** 
It  must  be  executed  in  compliance  with  the  statute,  and  a  verbal 
agreement  by  which  the  custody  of  a  child  is  awarded  to  another 
eamiot  constitute  an  adoption.** 

Subject  to  the  limitations  imposed  by  the  statute  itself,  the 
adopted  child  becomes  an  heir  of  the  adopting  parent  or  parents, 
and  his  children  their  grandchildren."  Where  the  adopted  heir 
dies  intestate  without  husband,  wife,  or  child,  under  the  pro- 
visions of  article  2463  of  the  statute,  so  much  of  his  estate  as 
was  obtained  by  gift,  devise,  or  descent  from  the  person  adopt- 
ing him  passes  to  the  adopter  or  his  heirs.  The  adopted  heir 
may  be  an  adult,  since  there  is  nothing  in  the  statute  requiring 
him  to  be  an  infant." 

Prior  to  the  amendment  of  our  statutes  of  adoption,  adopted 
in  1^7,  the  status  of  an  adopted  child  was  only  that  of  an  heir. 
He  did  not  become  a  member  of  the  family  of  the  adopter.  The 
relation  of  parent  and  child  did  not  exist.*'  But  under  the 
operation  of  the  statute  as  amended,  the  parental  authority  and 
custody  over  the  child  are  lodged  with  the  adopting  party,  and 
their  relations  are  governed  by  the  rules  applicable  to  parent 
and  child  generally.     In  determining  the  right  to  the  custody 

Mlbid.  irt.  7.  v.  Waits,  —  Tex.  Civ.  App.  — ,  159 

»Ibid.irt.8.  S.  W.  82. 

"Ortii  ▼.  De  Bcnavide«,  61  Tex.  le  Eckford  v.  Knox,  67  Tex.  200, 

•0.  2  S.  W.  372;  Harle  v.  Harle,  —  Tex. 

*•  Eckford  V.  Knox,  67  Tex.  200,  2  Civ.  App.  — ,  166  S.  W.  674. 

S.W.372.  nMeUviUe  v.  Wickham,  —  Tex. 

ttTiylor  T.  Defleve,  81  Tex.  246,  Civ.  App.  — ,  169  S.  W.  1123. 

WS.W.  1008;  Jordan  v.  Abney,  97  l«  Eckford  v.  Knox,  67  Tex.  200. 

Tex.  296,  78  8.  W.  486;  Thompson  2  S.  W.  372;  White  v.  Richeson,  — 

Tex.  Civ.  App.  — ,  94  S.  W.  202. 
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of  a  child,  however,  the  adopting  parents  have  no  superior 
right  over  the  real  parents  to  its  custody,  and  the  court  is  free 
to  award  that  custody  in  such  manner  as  best  to  promote  the 
interests  of  the  child  itself." 

Even  in  the  absence  of  a  formal  adoption,  if  one  through 
kindness  or  charity  has  received  a  child  into  his  family  and 
treats  it  as  a  member  thereof,  he  stands  toward  it  in  loco  par- 
entis so  long  as  it  remains  in  his  family,  and  he  is  bound  for 
the  maintenance,  care,  and  education  of  such  child,  and  is  en- 
titled to  its  reasonable  services  as  a  child.**  But  this  principle 
would  not  authorize  a  person  who  was  neither  legally  nor  moral- 
ly liable  for  the  support  of  a  minor,  to  recover  the  damages  for 
injuries  affecting  his  earning  capacity  during  minority,  merely 
because,  through  motives  of  benevolence,  he  had  taken  such 
child  into  his  home  and  had  ministered  to  his  necessities  for  a 
time.^  The  whole  subject  doubtless  is  one  to  be  governed  by 
the  application  of  the  well-recognized  rules  of  equity  in  the 
light  of  the  surrounding  circumstances. 

§  90.  Children  of  null  marriages;  bastards. 

Where  a  man  having  by  a  woman  a  child  or  children  shall 
afterward  intermarry  with  such  woman,  such  child  or  children, 
if  recognized  by  him,  shall  thereby  be  legitimated,  and  made 
capable  of  inheriting  his  estate.  The  issue  also  of  marriages 
deemed  null  in  law  shall  nevertheless  be  legitimate.*  Children 
made  legitimate  by  the  terms  of  this  statute  are  endowed  with 
all  the  rights  of  legitimate  issue,  irrespective  of  the  grounds  of 
the  nullity  of  the  marriage,'  and  the  rights  and  duties  of  the 
parents  with  respect  to  the  custody,  control,  maintenance,  and 
education  of  such  children  are  the  same  as  though  the  issue 
were  regularly  legitimate.     Upon  meeting  the  requirements  of 

19  State  ex  rel.  Wood  v.  Dcaton,  «  Vernon's  Sayles'  Tex.  Civ.  Stat. 

93  Tex.  243.  54  S.  W.  901.  art.  2472;  ante,  §  33. 

WSchrimpf  v.  Settegast,  36  Tex.  »  Hartwell  v.  Jackson,  7  Tex.  676; 

296:    Saunders   v.   Alvido,   52   Tex.  Hayworth  v.  Williams,  51  Tex.  Civ. 

Civ.  App.  356,  113  S.  W.  992.  App.  146,  117  S.  W.  1197,  120  S.  W. 

1  Ft.  Worth  Street  R.  Co.  v.  Wit-  1138. 
ten,  74  Tex.  202,  11  S.  W.  1091. 
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tbe  statute  the  parties  assume  a  relation  perfectly  legitimate 
in  all  its  aspects. 

Bastards  shall  be  capable  of  inheriting  from  and  through 
their  mother^  and  of  transmitting  estates,  and  shall  also  be  en- 
titled to  distributive  shares  of  the  personal  estates  of  any  of 
their  kindred  on  the  part  of  their  mother,  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such  mother.* 

While  this  statute  gives  to  the  bastard  kinship  on  his  mother's 
side,  it  does  not  affect  bis  status  as  to  the  father.^  Such  bastard 
does,  however,  have  such  an  interest  in  the  life  of  the  father 
IS  to  support  a  life  insurance  contract  in  his  favor.* 

{  91.  Dmnherison  of  childreii. 

Under  the  laws  in  force  prior  to  1840  a  parent  could  not,  ex- 
cept for  just  cause,  exclude  a  child  by  any  voluntary  donation 
in  his  lifetime  to  strangers,  or  by  excessive  donations  to  one  or 
more  of  his  children,  nor  could  he  by  last  will  and  testament 
deprive  his  children  of  a  certain  fixed  share  of  his  estate."'  The 
act  of  March  16,  1840,  concerning  "wills,"  recognized  the 
principle  of  forced  heirship,  and  forbade  the  disposition  of  the 
testator's  estate  beyond  a  one  fourth  thereof.*  Any  attempt 
in  violation  of  the  statute  to  dispose  of  the  estate  was  void  as 
to  the  portion  in  excess  of  the  disposable  portion  ;*  and  eif ect 
otherwise  was  given  to  the  will  as  far  as  possible. 

This  statute  was  itself  repealed  January  24,  1856,**  since 
which  time  all  persons  are  authorized  and  permitted  to  dispose 
of  their  own  estate,  real  and  personal,  by  will  or  otherwise.** 
It,  of  course,  follows  that  a  parent,  as  any  other  testator,  may 


« Vernon's  Sayles'  Tex.  Civ.  Stat, 
wi  2473;  Perkins  v.  Perkins,  — 
ToL  CiT.  App.  — ,  168  8.  W.  915. 

•Berry  t.  Powell,  47  Tex.  Civ. 
App.  599,  105  S.  W.  345. 

*Mtxey  T.  Franklin  L.  Ins.  Co. 
-Tex.  CiT.  App.  — ,  164  S.  W.  438. 

'Crtin  T.  Crain,  17  Tex.  80;  Teal 
▼.  Serier.  26  Tex.  616. 

•Hiitley's  Dig.  (Tex.)  art.  3263; 


Conn  ▼.  Davis,  33  Tex.  203;  Crain 
V.  Crain,  17  Tex.  80;  Hopkins  v. 
Wright,  17  Tex.  30. 

9  Hagerty  v.  Hagerty,  12  Tex.  466; 
Ellison  ▼.  Keese,  25  Tex.  Supp.  83; 
Parker  v.  Parker,  10  Tex.  83. 

10  Penal  Code,  art.  3808. 

11  Vernon's  Sayles'  Tex.  Civ.  Stat, 
arts.  7555,  7556;  Conn  v.  Davis,  33 
Tex.  203. 
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disiiihcrit  a  child  or  children,  with  or  without  cause,  and  the 
disposition  of  the  property  binds  the  heir.  This  is  a  long  de- 
parture from  the  anciently  accepted  rule  acquiesced  in  by  nearly 
"every  nation  under  heaven,"  that  there  was  in  every  man's 
estate  a  portion  rightfully  belonging  to  his  heirs,  and  which 
could  not,  therefore,  be  disposed  of  by  last  will  and  testament. 
The  status  of  an  adopted  child  is  no  different  from  any  other 
in  this  respect,  and  he  may  be  pretermitted  entirely.** 

M  Clark  T.  West,  90  Tex.  437,  73      MaaterBon  v.  Harris,  — -  Tex.  — ,  174 
S.    W.    797;    Logan   v.   Lennix,    40      S.  W.  670. 
Tex.  av.  App.   62,  88  S.  W.  364; 
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§  92.  Tbe  conjugal  rights  generally. 

Upon  marriage  each  party  to  the  pact  necessarily  recognizes 
ind  assumes  the  obligation  towards  the  other,  of  those  duties, 
services,  aids,  and  the  like  usual  to  married  persons.  This 
includes  the  personal  services,  the  care,  attention,  and  affec- 
tions of  the  parties,  the  nurture,  care,  and  support  of  their 
children,  and,  in  short,  all  those  things  usually  enjoyed  by 
married  persons.  The  husband's  or  the  wife's  interest  in  the 
society  of  the  other  is  most  frequently  expressed  by  the  word 
''consortium,''  which  signifies  generally  the  right  to  the  con- 
jugal fellowship,  company,  co-operation,  aid,  and  affection  in 
eTery  conjugal  relation.  The  term  is  very  broad,  and  includes 
infinitely  more  than  the  mere  physical  labor  or  services  of  the 
ptrtnen?  in  and  about  the  domestic  affairs,  but  includes,  as  al- 
ready intimated,  each  and  all  the  conjugal  rights.  This  right 
of  a  wife  to  the  conjugal  society  of  her  husband  has  been  de- 
nominated a  property  right,  within  the  meaning  of  a  statute 
authorizing  a  married  woman  to  sue  with  respect  to  her  individ- 
ual property." 

By  marriage,  then,  the  parties  mutually  covenant  with  each 

^•JtyMS  ▼.  Jaynes,  39  Hun,  40; 
Hodgt  Y.  Wetzler,  69  N.  J.  L.  490, 
W  AtL  49. 
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other  that  each  shall  enjoy  those  rights,  and  discharge  toward 
the  other  those  duties,  usually  incident  to  the  marriage  state. 
At  this  point,  and  preliminary  to  a  consideration  of  the  sub- 
jects discussed  in  the  succeeding  sections  of  this  chapter,  it 
is  well  to  advert  to  a  principle  discussed  in  Raymond  v.  Yar- 
rington,  96  Tex.  443,  62  L.RA.  962,  97  Am.  St  Rep.  914,  72 
S.  W.  580,  73  S.  W.  800,  in  which  it  is  held  that  one  who 
knowingly  induces  another  to  break  his  contract  with  a  third 
person  is  liable  to  such  third  person  for  the  damages  caused  by 
such  breach  of  the  contract,  and  that  the  rule  thus  announced 
is  not  confined  to  contracts  for  service.  The  principle  held  is 
well  illustrated  by  a  quotation  from  Lord  Justice  Lopes  in  his 
opinion  in  the  case  of  Tempcrton  v.  Russell  [1893]  1  Q.  B. 
715,  which  received  the  approval  of  our  supreme  court  in  the 
case  cited :  "The  case  which  I  think  must  govern  our  decision 
as  to  the  first  head  of  claim  is  Bowen  v.  Hall,  L.  R.  6  Q.  B. 
Div.  333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75,  29 
Week.  Rep.  367,  45  J.  P.  373,  1  Eng.  Rul.  Cas.  717,  which  I 
understand  to  lay  down  the  broad  principle  that  a  person  who 
induces  a  party  to  a  contract  to  break  it,  intending  thereby  to 
injure  another  person  or  to  get  a  benefit  for  himself,  commits 
an  actionable  wrong.  That  appears  to  me  to  be  the  effect  of  the 
decision  in  that  case,  which  was  decided  in  1881,  and  never 
appears  to  have  been  since  questioned.  I  presume  that  the 
principle  is  this,  viz.,  that  the  contract  confers  certain  rights 
on  the  person  with  whom  it  is  made,  and  not  only  binds 
the  parties  to  it  by  the  obligation  entered  into,  but  also  imposes 
on  all  the  world  the  duty  of  respecting  that  contractual  obliga- 
tion." Our  own  supreme  court  as  broadly  adds :  "It  seems  to 
lis  that  where  a  party  has  entered  into  a  contract  with  another 
to  do  or  not  to  do  a  particular  act  or  acts,  he  has  as  clear  a 
right  to  its  performance  as  he  has  to  his  property,  either  real 
or  personal,  and  that  knowingly  to  induce  the  other  party  to 
violate  it  is  as  distinct  a  wrong  as  it  is  to  injure  or  destroy  his 
property.  It  is  not  a  sufficient  answer  to  say  that  he  has  a 
remedy  against  the  party  who  lias  broken  the  contract."  This 
brings  us  to  a  consideration  of  the  subject  at  the  head  of  the 
next  section. 
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§  93.  Enriring  and  alienatmg. 

The  marital  relation  existing  between  a  husband  and  wife, 
while  heretofore  defined  to  be  a  status,  nevertheless  proceeds  out 
of  a  civil  contract,  and  possesses  not  only  all  the  elements  of 
1  valid  contract,  but  infinitely  more.  By  it  the  husband  is  en- 
titled to  the  society  of  his  wife,  and  may  sue  for  damages  any 
person  enticing  her  away  from  him.  And  where  the  wife  is 
not  justified  in  abandoning  the  husband  even,  he  who  knowingly 
and  intentionally  assists  her  in  thus  violating  her  duty  to  him 
i«  guilty  of  a  wrong  for  which  an  action  will  lie.  The  law  pre- 
wmes  that  the  wife's  services  and  the  comfort  of  her  society  are 
fnUy  equivalent  to  any  obligations  which  the  law  imposes  upon 
the  husband  because  of  the  marital  relation,  and  her  obligation 
to  render  this  family  service  is  coextensive  with  that  of  her  hus- 
hand  to  support  her  in  the  family.  A  husband  from  time  im- 
memorial has  been  held  to  have  an  interest  in  the  services  of 
his  wife,  and  this  interest  has  been  frequently  recognized  by 
the  decisions  of  this  state,  notably  those  sustaining  his  right  to 
an  action  for  damages  for  wrongful  injuries  resulting  in  de- 
priving him  of  these  services.  Of  infinitely  greater  value  to 
every  husband  is  the  conjugal  society  itself,  and  for  any  wrong- 
ful interference  with  this  right  the  husband  may  have  an 
action  for  damages  against  the  wrongdoer,  or  even  be  entitled 
to  invoke  the  aid  of  equity  by  injunction." 

i  M.  Wife's  right  of  mcAm. 

The  great  weight  of  authority  under  the  modem  statutes  of 
the  various  states  of  the  United  States  is  to  the  effect  that  the 
wife  is  entitled  to  maintain  in  her  own  name  an  action  for  the 
alienation  of  the  affections  of  her  husband.  But  the  holdings 
tre  not  entirely  uniform  and  are  based  for  the  most  part  upon 
vhat  are  construed  to  be  enabling  statutes.  An  unmarried 
woman,  as  has  been  seen,"  may  maintain  an  action  for  damages 
gainst  a  man  for  a  breach  of  a  promise  to  marry  her,  upon  the 
theory  that  she,  by  such  breach,  has  been  injured  by  the  loss  of 
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the  society  and  support  and  the  interest  in  his  property  which 
the  defendant  would  have  brought  to  her  upon  a  consummation 
of  the  agreement  to  marry.  It  would  appear  for  much  stronger 
reasons  that  the  wife  could  after  marriage  maintain  an  action 
against  one  for  damages  resulting  to  her  on  account  of  causing 
an  alienation  of  her  husband's  affections  and  the  loss  of 
his  society  and  support,  if  she  is  not  incapacitated  by 
her  coverture.  At  common  law,  on  account  of  the  unshak- 
able fiction  of  marital  unity  the  right  of  a  married  woman 
to  prosecute  an  action  for  personal  injuries  was  denied. 
Under  that  law  a  cause  of  action  for  such  injuries,  wheth- 
er committed  before  or  after  her  marriage,  ordinarily  be- 
longed to  the  husband,  but  if  for  any  reason  her  ownership  of 
the  cause  of  action  was  recognized,  yet,  because  of  her  disabil- 
ity, she  had  no  remedy  unless  the  husband  joined  in  bringing 
the  suit.  While  marriage  was  an  absolute  gift  to  her  husband 
of  her  goods  and  chattels,  it  was  only  a  qualified  gift  of  her 
choses  in  action,  depending  upon  the  condition  that  he  reduce 
them  to  possession  during  coverture,  or  otherwise  upon  his  death 
they  would  belong  to  her."  Mr.  Bishop  also  says  that  on  the 
death  of  the  husband  the  wife's  choses  in  action  not  reduced  by 
him  to  possession  sursdve  to  her.  She  takes  them,  not  as  heir, 
personal  representative,  or  administratrix,  but  they  revert  to  her 
in  her  own  right.  And  this  doctrine  applies  as  well  to  post- 
nuptial as  to  antenuptial  choses  in  action."  So  that,  if  at  com- 
mon law  a  married  woman  had  a  cause  of  action  against  a 
person  who  wrongfully  alienated  her  husband's  affections,  by 
reason  of  her  coverture  she  could  not  prosecute  the  same  in  her 
own  name.  But  if  the  husband  died,  or  there  was  an  absolute  di- 
vorce, she  might  then  maintain  the  suit  as  a  feme  sole.  Such 
was  the  rule  at  common  law.  With  us,  however,  the  rule  is  that 
damages  recoverable  for  an  injury  inflicted  upon  the  wife  are 
community  property,  and  that  generally  the  husband,  being 
entitled  to  the  control  of  that  estate,  is  the  only  person  author- 
ized to  maintain  a  suit  for  the  recovery  of  such  damages.  The 
refusal  of  the  husband  to  bring  such  suit  does  not  authorize  the 
wife  to  sue  in  her  own  name,  but  there  must  exist  exceptional 

16  Bright,  Husb.  &  W.  34-36.  n  Bishop,  Married  Women,  171. 
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reasons,  such  as  his  abandomiient,  prolonged  absence,  or  other 
wroDgful  abdication  of  authority,  to  authorize  her  to  sue.  Now, 
it  may  be  conceded  that  damages  flowing  to  the  wife  for  the 
wrongful  alienation  of  the  husband's  affections  would  consti- 
mte  community  property  under  our  statutes,  yet  if  it  be  of 
tiiat  character,  the  husband's  attitude  is  such  that  he  cannot 
8ue  for  them.  No  court  would  permit  him  in  his  own  right  to 
recover  damages  of  another  for  the  doing  of  a  thing  to  which 
he  has  himself  fully  consented,  and  for  the  doing  of  which  he 
H  equally  at  fault.  Furthermore,  if  the  husband  has  deserted 
the  wife  without  fault  upon  her  part,  he  is  no  longer  entitled 
to  the  exclusive  control  of  the  property  that  belongs  to  them  in 
eommon,  but  her  rights,  to  say  the  least,  are  the  equal  of  his ; 
and  it  would  follow  that  though  such  damages  are  community 
property,  every  reason  exists  for  allowing  the  wife,  when  de- 
serted by  the  husband  without  fault  upon  her  part,  through  the 
wilful  interference  of  another,  to  maintain  an  action  for  her 
damages  in  her  own  name  against  such  person  interfering.  The 
reasons  for  requiring  the  husband  to  sue  not  existing,  the  rule 
itself  ceases.  But  it  is  by  no  means  clear  that  damages  for 
such  an  injury  would  be  community  property  at  all.  In  a  gen- 
eral way,  it  is  said  that  damages  for  an  injury  to  a  wife's  person 
or  reputation  are  community.  So  they  are ;  but  where  those 
damages  are  produced  by  the  wrongful  act  of  the  husband,  joint- 
ly with  another,  it  has  been  held  that  they  are  not  community." 
The  wife  has  in  them  a  peculiar  right  as  distinguished  from 
that  of  her  husband ;  indeed,  he  has  no  rights  in  them  whatever ; 
certainly  none  that  he  can  enforce,  for  he  cannot  profit  by  his 
own  wrong.  Such  damages,  then,  have  the  elements  of  separate 
property,  and  if  such,  the  wife  can  sue  for  them  alone.  If, 
nnder  a  strict  construction  of  our  statutes,  they  are  community, 
the  husband  is  in  no  position  to  sue  for  them,  nor  justly  to  deny 
his  wife  the  right  to  do  so,  and  she  ought  not,  under  our  liberal 
mles,  to  be  denied  a  remedy  for  injuries  so  great.  While  with 
til  there  is  no  express  enabling  statute  authorizing  a  wife  to 
Buiintain  such  an  action,  yet  it  is  not  thought  that  such  a  stat- 

'^Niekenoii  t.  Nickenan,  e5  Tex. 
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ute  18  necessary,  as  the  rules  of  the  common  law  have  not  been 
incorporated  in  our  marital  system,  but  their  rigor  has  been 
greatly  relaxed,  and  they  are  in  many  instances  directly  an- 
tagonistic to  the  well-defined  rules  of  our  later  marital  juris- 
prudence.**  In  those  states  which  have  adopted  the  common- 
law  marital  system,  enabling  statutes  are  doubtless  necessary; 
in  ours  the  spirit  of  our  system  and  the  trend  of  our  decisions 
foster  the  most  jealous  protection  of  the  rights  of  our  married 
women,  and  with  few  exceptions  present  to  them  an  open  court 
for  the  redress  of  any  injuries  they  may  receive. 

§  95.  Same  subject;  L.R.A.  case  notes. 

So  very  apt  is  the  case  note  appended  to  the  case  of  NoHn  v. 
Pearson,  4  L.R.A.(X.S.)  643,  that  the  same  is  in  part  repro- 
duced :  ''Whether  or  not  a  wife  had  at  common  law  any  cause 
of  action  for  the  alienation  of  her  husband's  affections  and 
depriving  her  of  his  support  seems  to  be  a  disputed  question, 
there  being  no  conclusive  authority,  either  in  England  or  in 
this  country.  The  question  was  raised  in  Lynch  v.  Knight,  9 
H.  L.  Cas.  577,  5  L.  T.  X.  S.  291,  8  Eng.  Rul.  Cas.  382,  where 
the  judges  differed  widely  in  their  discussions,  but  nothing  was 
decided,  as  the  decision  of  the  case  was  placed  on  another 
ground.  Since,  under  the  common  law,  the  wife's  identity  was 
deemed  to  be  merged  in  that  of  her  husband,  and  she  could 
bring  no  action  without  joining  him,  and  any  damages  recovered 
by  her  would  belong  to  him,  it  is  not  strange  that  there  are  no 
common-law  precedents  on  this  question.  Even  if  it  were  ad- 
mitted that  the  wife  had  a  legal  right  to  her  husband's  society, 
and  a  cause  of  action  against  one  who  deprived  her  thereof,  not 
being  able  to  sue  alone,  she  had  no  remedy  for  enforcing  the 
right.  But,  considering  the  general  attitude  toward  married 
women  of  the  common  law,  which  placed  the  wife  in  such 
abject  subjection  to  the  husband,  and  stripped  her  of  most  of 
the  rights  which  belong  in  natural  justice  to  a  rational  human 
being,  it  is  doubtful  if  the  early  common-law  courts  would  have 
recognized  that  she  possessed  even  an  abstract  legal  right  to  the 

»  See  ante,  §  69. 
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consoitiiim  of  her  husband.  But,  whatever  the  position  of  the 
early  common  law  may  have  been,  it  would  seem  that,  under 
modem  statutes,  which  have  destroyed  the  fiction  of  the  unity 
of  husband  and  wife,  and  have  relieved  her  of  so  many  of  her 
disabilities,  giving  her  the  control  of  her  property  and  the 
right  to  sue  in  her  own  name,  there  can  be  no  longer  any  excuse 
for  permitting  the  husband  to  maintain  an  action  for  alienation 
of  affections  and  loss  of  consortium,  and  denying  the  same  right 
to  the  wife.  And  the  courts  of  most  of  the  states  of  the  Union 
hold  that,  under  the  modern  statutes,  the  wife  is  entitled  to 
maintain  such  an  action  in  her  own  name."  And  in  a  more 
recent  note  to  Sims  v.  Sims,  29  L.R.A.(N.S.)  843,  the  note  is 
further  supplemented  by  a  citation  to  numerous  cases  illus- 
trating the  trend  of  the  modern  decisions  to  uphold  the  right. 

f  96.  Defendants  and  defenses. 

From  what  has  already  been  said,  it  will  be  readily  seen  that 
any  person  who  wrongfully  alienates  the  affections  of,  or  entices 
away,  a  spouse,  may  be  made  a  party  defendant  at  the  suit  of 
the  other.  In  the  nature  of  the  case,  ordinarily,  the  defendant 
is  of  the  same  sex  as  the  plaintiff,  but  this  is  not  necessarily 
true,  for  the  wife's  affections  may  be  alienated,  or  she  may  be 
enticed  entirely  away,  from  her  husband  without  those  affections 
being  transferred  to  another  at  all,  but  perhaps  merely  through 
the  officious  intermeddling  of  relatives  or  others.  Thus  it  is 
?een  that  any  person  who  may  be  liable  in  tort  may  be  sued, 
md  that  the  husband  may  sue  a  woman  or  the  wife  sue  a  man. 

Of  course,  the  defendant  would  not  be  liable  if  the  acts  com- 
plained of  did  not  alienate  the  affections  of  plaintiff's  spouse, 
nor  cause  the  separation ;  and  the  consent  of  the  plaintiff  to  the 
«et  complained  of  would  be  a  defense.  Since  a  marriage  of 
minors  over  the  given  years  constitutes  them  legally  husband 
and  wife,  the  parents  of  such  a  minor  would  have  no  right  to 
disrupt  the  marriage,  merely  because  he  had  entered  into  it 
^thout  their  consent  and  against  their  wishes,  and  either  the 
father  or  mother  who  thus  wrongfully  intermeddled  would  be 
luble  in  an  action  for  damages.  This  would  not,  however,  pre- 
sent such  parents  in  good  faith,  prompted  by  sincere  desire  to 
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promote  the  welfare  and  happiness  of  their  child,  from  advising 
him  in  such  domestic  affairs. 

§  97.  Damages. 

To  be  sure,  the  plaintiff  may  recover  in  the  action  the  value 
of  the  services  of  the  lost  partner,  from  a  monetary  standpoint, 
but  the  recovery  is  by  no  means  limited  to  this  item  of  damage, 
and  adequate  compensation  may  also  be  had  for  the  loss  of  her 
society,  affections,  and  assistance,  in  short,  for  the  consortium 
of  which  he  has  been  wrongfully  deprived.  In  arriving  at  the 
monetary  value  of  this  loss,  however,  due  allowance  would  be 
made  for  the  value  of  the  performance  of  the  plaintiff's  part 
of  the  marital  contract,  which,  if  the  plaintiff  be  the  husband, 
would  include  the  duty  to  support  the  wife.  The  plaintiff  may 
also  recover  for  the  wrong  and  injuries  done  to  his  feelings  and 
character,  and  for  the  disgrace  and  humiliation  brought  upon 
him.  There  is  no  reason  why  the  general  rule  applicable  to 
damage  suits  should  not  be  applied,  and  that  is  that  recovery 
may  be  had  for  all  the  natural  and  probable  consequences  of 
the  wrongful  act  of  the  defendant.  Exemplary  or  punitive 
damages  may,  too,  in  a  proper  case  be  awarded.  The  amount  of 
the  recovery  is  subject  to  the  rules  governing  in  actions  of  tort 
generally,  and  necessarily  much  is  left  to  the  sound  discretion 
of  the  jury  considering  all  the  circumstances  in  evidence.  It  is 
not  thought  to  be  necessary,  however,  to  the  maintenance  of  the 
action,  that  a  pecuniary  loss  be  shown  at  all,  since  the  chief 
damage  ordinarily  is  the  loss  of  society,  of  consortium,  of  the 
spouse. 

§  98.  Criminal  conversation;  generally. 

A  single  case  directly  involving  the  right  of  the  husband 
to  maintain  an  action  of  criminal  conversation  is  to  be  found 
reported  in  this  state.**  The  infrequency  of  such  suits  is  thus 
facetiously  referred  to  in  the  opinion  in  that  case:  "The  ap- 
pellant [the  defendant]  did  not  testify,  although  he  was  living 

••Swearingen    ▼.    Bray,    —   Tex. 
Civ.  App.  — ,  157  S.  W.  953. 
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tnd  present  at  the  trial^  and  the  record  shows  that  he  was  still 
living  when  his  supersedeas  bond  was  executed  and  filed.  The 
fact  shows  that  appellee  had  rather  be  plaintiff  on  the  civil 
docket,  submitting  his  casiLs  belli  to  the  rules  governing  there, 
with  the  appellant  attending  the  trial,  than  be  the  defendant 
on  the  criminal  docket  with  an  empty  shotgun  present  in  lieu 
of  appellant,  and  be  tried  according  to  the  *un written  law.' 
In  the  light  of  this  record,  his  decision  speaks  volumes  for  his 
forbearance.  He  has  selected  the  route  fraught  with  the  least 
expense  and  notoriety — but  having  a  verdict  for  $1,500  at 
the  end, — showing  good  business  judgment.  However,  reference 
to  the  civil  reports  of  this  state  shows  it  to  be  a  path  seldom 
traveled  by  wronged  husbands." 

The  right  to  maintain  the  action  was  not  questioned,  but  a 
jodgment  in  favor  of  the  plaintiff  was  affirmed.  In  the  decision 
it  is  ruled  that  condonation  by  the  wronged  husband  is  not  a 
defense  to  the  action,  and  that  the  refusal  to  submit  such  a 
defense  could  not  be  error  where  there  was  no  evidence  of  such 
eondonation.  It  was  further  held,  there  being  no  evidence  of 
the  wife's  lewdness  prior  to  her  liaison  with  the  defendant,  that 
the  giving  of  an  instruction  that  previous  lewdness  would  not 
entirely  defeat  the  plaintiff's  right  to  a  recovery,  but  would  re- 
dnee  his  damages,  was  not  prejudicial  to  the  defendant;  and 
that  a  new  trial  would  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  to  show  that  plaintiff  and  his  wife  had 
renewed  their  marital  relations,  where  it  appeared  that  the  de- 
fendant had  himself  heard  of  such  resumption  of  marital  re- 
lations. 

There  is  a  dichan  in  an  early  case  in  the  supreme  court  to 
the  effect  that  the  old  conmion-law  rule  of  evidence  in  criminal 
conversation  cases  would  apply  here,  and  require  the  marriage 
to  be  proved  by  evidence  other  than  the  confession  of  the  defend- 
ant, cohabitation,  or  general  reputation.^  But  this  is  not  tenable. 
While  undoubtedly  a  valid  marriage  must  be  shown,  still  there 
is  no  jnst  reason  for  holding  that  any  marriage  recognized  by 
the  law  as  good  would  not  suffice,  nor  is  there  any  doubt  but 

^HcGoweo  ▼.  Bush,  17  Tex.  195. 


130  MARITAL  RIGHTS. 

that  the  existence  of  such  marriage  may  be  shown  bj  such 
evidence  as  is  usually  resorted  to  for  such  purpose.* 


§  99.  Same  subject;  may  the  wife  sue? 

The  author  has  found  no  case  holding  that  the  wife  may 
maintain  an  action  of  criminal  conversation  unmixed  with  the 
elements  of  enticement  or  alienation.  On  the  contrary,  he  has 
found  at  least  two  courts  that  expressly  deny  such  right.  This 
conclusion  is  so  utterly  repugnant  to  the  spirit  of  modem  legis- 
lation and  judicial  pronouncement,  and  so  at  variance  with  the 
natural  rights  of  wives  as  human  beings  with  a  recognized  legal 
existence,  that  it  is  well  to  notice  the  reasons  assigned  by  the 
courts  for  such  a  holding.  In  Doe  v.  Eoe,  82  Me.  503,  8  L.R.A. 
833,  17  Am.  St.  Eep.  499,  20  Atl.  83,  it  is  said  that  for  the 
defendant  to  debauch  and  carnally  know  the  plaintiff's  husband, 
thereby  alienating  his  affections  and  depriving  her  of  his  com- 
fort, society,  and  support,  is  a  wrong  for  which  the  law  supplies 
the  injured  party  with  redress  through  a  divorce  proceeding, 
restoration  of  property,  alimony,  criminal  punishment  of  the 
guilty  parties,  and  so  on,  but  that  she  may  recover  in  addition 
a  pecuniary  compensation  from  her  husband's  paramour  is 
denied.  It  is  said :  ^'It  is  true  that  a  husband  may  maintain 
an  action  for  the  seduction  of  his  wife.  But  such  an  action  has 
grounds  on  which  to  rest  that  cannot  be  invoked  in  support 
of  a  similar  action  in  favor  of  the  wife.  A  wife's  infidelity  may 
impose  upon  her  husband  the  support  of  another  man's  child, 
and,  what  is  still  worse,  it  may  throw  suspicion  upon  the  legiti- 
macy of  his  own  children.  A  husband's  infidelity  can  inflict 
no  such  consequences  upon  the  wife.  If  she  remains  virtuous, 
no  suspicion  can  attach  to  the  legitimacy  of  her  children.  And 
an  action  in  favor  of  the  husband  for  the  seduction  of  his  wife 
has  been  regarded  as  of  doubtful  expediency.  It  has  been 
abolished  in  England,'  and  the  trials  we  have  had  in  this  coun- 
try of  such  actions  are  not  very  encouraging.  They  seem  to  be 
better  calculated  to  inflict  pain  upon  the  innocent  members  of 
the  families  of  the  parties  than  to  secure  redress  to  the  persons 

8  See  ante,  §§  15,  16.  8  Bouvicr's  Law  Diet,  title  Crim. 
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injomi,  and  we  fear  such  would  be  the  result  if  such  actions 
were  maintainable  by  wives.  Such  a  power  would  furnish  them 
with  the  means  of  inflicting  untold  misery  upon  others,  with 
little  hope  of  redress  for  themselves."  Kroessin  v.  Keller,  60 
Minn.  372,  27  L.R.A.  085,  51  Am.  St.  Rep.  533,  62  K  W. 
438,  the  other  case  denying  such  right,  quotes  the  same  reasons 
ind  adds  the  supposed  argument  that  at  common  law  the  man 
was  always  conclusively  presumed  to  be  the  guilty  party,  because 
in  the  eye  of  the  law  the  female  could  not  even  give  her  consent 
to  the  adulterous  acts,  and  as  a  result  it  was  no  defense  that 
the  defendant  had  been  enticed  into  criminal  conversation 
through  the  arts  and  practices  of  the  woman. 

The  fault  with  the  reasoning  underlying  these  cases  is  that 
it  loses  sight  of  the  fact  that  there  are  other  elements  of  dam- 
iiges  in  a  criminal  conversation  case  besides  the  dangerous  pos- 
eibilities  arising  from  the  wife's  infidelity,  namely,  the  dis- 
ptce  and  humiliation  and  loss  of  consortium,  to  say  nothing 
of  the  wrongful  breach  of  the  marital  contract  induced  by  the 
let  of  the  seducer.  It  is  doubtless  true  that  where  the  husband 
is  plaintiff  the  principal  circumstance  of  aggravation,  and  per- 
haps element  of  damage,  is  the  one  referred  to  in  the  cases 
wnsidered,  but  it  is  certain  there  are  in  every  case  other  ele- 
ments of  actionable  damage.  These  other  elements  exist  in  all 
their  force  in  favor  of  the  wife  where  the  husband  has  been 
wrongfully  induced  to  breach  his  marital  vows  of  exclusiveness. 
The  rationale  of  the  contention  of  the  cases  is  that  right  of 
action  exists  in  the  husband  only  because  the  infidelity  of  the 
wife  might  subject  him  to  the  support  of  spurious  children 
or  east  suspicion  upon  the  legitimacy  of  his  own, — but  would 
the  husband  have  the  right  only  during  the  period  of  his  wife's 
childbearing  ?  Would  the  legal  remedy  stop  with  the  meno- 
l^use  ?  I^ng  since  the  doctrine  of  feudal  times,  which  gave  so 
many  and  such  comprehensive  rights  to  the  baron,  and  so  few 
and  such  narrow  ones,  to  the  feme,  has  given  way  before  the 
<^lightened  thought  of  better  ages  and  less  barbarous  times, 
*nd  a  court  now  does  itself  scant  credit  by  invoking  the  reason- 
ing upon  which  such  inequities  and  perversions  of  natural 
jnstioe  were  made  possible.  It  is  the  author's  oi)inion  that  no 
other  eoncloaion  is  legally  defensible  than  that  the  wife  may 
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maintain  the  action  of  criminal  conversation  the  same  as  a 
husband.  Her  damages  may  not  be  as  great  as  those  of  the 
husband,  yet  they  are  substantial  and  legally  appreciable,  and 
since  it  is  the  law's  just  boast  that  "there  is  no  wrong  without 
a  remedy,"  and  since  the  gist  of  her  action  is  the  violation  of 
one  of  her  most  sacred  rights,  the  wholesome  remedy  of  dam- 
ages should  not  be  denied  her. 

§  100.  May  one  spouse  sue  the  other  for  loss  of  conjugal 
society? 

It  would  seem  to  follow  as  a  logical  sequence  from  what  has 
been  said  in  preceding  sections,  that  an  affirmative  answer  only 
could  be  given  to  the  question  propounded.  It  is  a  thing  of 
everyday  occurrence  that  breaches  of  the  marital  covenants 
afford  just  cause  for  annulling  the  contract  and  ending  the 
relation.  Upon  marrying  the  parties  enter  into  a  pact  con- 
ferring rights  the  most  sacred  and  valuable  known  to  our  laws. 
Can  it  be  legally  possible  that  either  may  with  impunity  breach 
that  contract,  abandon  its  performance,  and  thereby  deny  to 
the  other  the  benefits  of  its  fulfilment  ?  Where  a  third  person 
wrongfully  brings  about  an  alienation  of  the  affections  of  one 
of  the  spouses,  or  otherwise  interfers  with  one's  marital  rights, 
it  has  been  seen  he  may  be  sued  in  damages.  The  legal  wrong 
is  fully  as  certain,  and  the  loss  equally  as  great,  to  the  injured 
spouse,  whether  the  loss  of  his  conjugal  rights  is  brought  about 
by  the  wrong  of  a  third  person,  or  through  the  fault  of  the 
oflfending  spouse  alone.  The  identical  injury  is  sustained  in 
both  cases,  and  the  only  question  for  determination  is  whether 
the  delinquent  spouse  may  also  be  held  in  damages.  It  would 
be  difficult  to  assign  a  satisfactory  reason  for  holding  that  a 
person  who  conspired  with  the  husband  wrongfully  to  abandon 
his  wife  would  be  liable  for  the  act  while  the  husband  would 
not  be.  It  would  be  even  more  difficult  to  ascribe  a  sound  reason 
why  a  person  is  liable  in  damages  for  the  breach  of  every  other 
valid  contract  voluntarily  entered  into,  and  make  an  exception 
of  the  marriage  contract.  It  would  be  still  more  inconsistent 
to  hold  one  in  damages  for  the  breach  of  an  executory  contract 
to  marry,  and  to  refuse  to  do  so  after  the  partial  performance 
of  the  agreement. 
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The  only  possible  excuse  for  denying  such  a  remedy  is  found 
in  the  feudal  fiction  of  unity  of  husband  and  wife.  At  common 
law  the  husband  could  not  sue  the  wife  for  damages  because  she 
had  no  separate  legal  existence  and  because  her  property  be- 
longed to  him, — she  owned  nothing  which  he  could  not  control ; 
it  was  therefore  a  useless  as  well  as  an  impossible  thing.  Tho 
wife  could  not  sue  the  husband  for  damages  for  the  same 
reasons, — that  is,  she  had  no  separate  identity  and  could  own  no 
estate,  therefore  could  not  sue  to  recover  one.  With  us,  however, 
it  has  been  repeatedly  held  that  such  rules  are  not  recognized. 
The  spouses  are  separate  juristic  persons,  own  separate  estates, 
mj  sue  and  be  sued,  and  may  even  sue  each  other. 

The  case  of  Nickerson  v.  Nickerson,  65  Tex.  281,  is  predi- 
cated on  the  common-law  rule  referred  to,  and  if  sound,  is  not 
contrary  to  the  principle  here  announced  that  husband  or  wife 
may  sue  the  other  for  breach  of  the  contract  of  marriage,  that 
ease  being  based  wholly  on  a  tort  committed  by  the  husband 
against  the  wife.  Our  reports  abound  with  decisions  permitting 
one  spouse  to  sue  the  other  for  the  protection  of  property  or 
eontract  rights. 

It  yet  remains  to  be  seen,  however,  whether  the  courts  will 
pennit  an  abandoned  wife  to  recover  damages  of  her  delinquent 
husband  for  the  breach  of  his  marriage  contract. 
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§101.  The  husband  may  be  appointed  as  the  wife's  agent; 
he  u  not  necessarily  such. 

It  cannot  be  presumed  that  because  he  is  her  husband  he 
is  likewise  the  wife's  agent,  for  this  relation  of  principal  and 
agent  is  one  of  fact  to  be  proved  and  not  presumed.*  Nor  can 
it  be  presumed  that  he  had  authority  to  act  for  her  merely 
because  the  thing  done  was  for  the  benefit  of  her  estate.*  He 
has  no  authority  to  act  for  her  in  such  manner  as  to  bind  her 
separate  interests  unless  he  is  expressly  or  impliedly  author- 
ized to  do  so,  and  there  is  with  us  no  implication  of  law  that 
he  is  so  authorized  in  fact.*     Where  he  is  authorized  to  act 


4Magee  y.  White,  23  Tex.  180; 
Henderson  v.  State,  65  Tex. 
€rim.  Rep.  640,  117  S.  W.  825; 
Smith  V.  Olivarri,  —  Tex.  Civ.  App. 
— ,  127  S.  W.  235;  Kirkland  v. 
Rutherford,  —  Tex.  Civ.  App.  — , 
171  S.  W.  1931. 


»  Red  River  Nat.  Bank  v.  Bray,  — 
Tex.  Civ.  App.  — ,  132  S.  W.  908 ; 
Cushman  v.  Master  son,  —  Tex.  Civ. 
App.  — ,  64  S.  W.  1031. 

«  Etheridgc  v.  Price,  73  Tex.  507. 
11  S.  W.  1039;  Rosa  v.  Blunt,  — 
Tex.  Civ.  App.  — ,  166  S.  W.  913. 
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for  ber  in  transactions,  their  mutual  powers  and  rights  are 
governed  by  the  law  ordinarily  applicable  to  principal  and 
agent,  except  as  may  hereafter  be  explained.  His  authority  as 
her  agent  in  fact  may  be  revoked  in  the  usual  ways,  such 
as  a  withdrawal  of  her  permission,  her  death,  and  the  like. 

In  the  very  nature  of  things,  however,  slight  proof  would 
be  sufficient  to  establish  between  the  husband  and  wife  the 
further  relation  of  principal  and  agent,  but  the  fact  must  be 
ahown  by  legal  evidence  as  agency  is  usually  shown,  and  can- 
not be  established  by  the  acts  or  declarations  of  the  husband 
which  are  not  shown  to  have  been  known  by  the  wife.''  But 
until  such  fact  of  agency  is  established  in  some  satisfactory 
way,  those  desiring  to  affect  the  wife  individually  or  her  estate 
must  deal  with  her  individually  in  the  manner  pointed  out 
b?  law,  and  not  with  her  husband,  except  in  the  matter  of 
exercising  his  statutory  right  of  control  over  the  estates  placed 
by  law  under  his  controL 

§  102.  To  contract  for  her. 

But  it  must  not  be  supposed  the  husband  has  authority 
generally  as  agent  for  the  wife  to  make  contracts  for  her. 
^h  the  contrary,  he  has  only  such  authority  to  represent  her. 
as  she  voluntarily  confers  upon  him,  or  the  law  expressly 
or  impliedly  imposes  in  him.  Where  the  law  permits  the  wife 
to  contract,  and  thus  to  bind  herself  or  her  property,  it  re- 
<inires  her  assent  to  the  binding,  and  if  not  made  personally, 
it  must  at  least  be  made  by  the  husband,  or  some  other  agent 
wbo  has  authority  from  her.*  To  be  sure,  since  the  wife  may 
appoint  the  husband  as  her  agent,  as  such  agent  he  may  make 
tny  contract  for  her  which  she  herself  could  have  made  in 
the  first  place. 

S  103.  To  ngn  ber  name. 

At  eonmion  law  the  husband's  indorsement  of  the  wife's  name 
vonld  be  sufficient  to  pass  title  to  her  promissory  notes,  because 

'Cooper  ▼.  Sawyer,  81  T«.  Civ.  •Ross  v.  Blunt,  —  Tex.  Civ.  App. 

%•  820,  73  8.  W.  992.  — ,  166  S.  W.  913. 


136  AIARITAL  RIGHTS. 

all  her  property  vested  in  him;  but  such  is  not  the  law  of 
this  state.  With  us  the  wife's  personal,  as  well  as  real,  prop- 
erty vests  and  remains  vested  in  her.  Her  notes  are  but  her 
personal  property  and  subject  to  much  the  same  rules  as  are 
applicable  to  that  class  of  property  generally.*  If  the  hus- 
band pledges  the  wife's  negotiable  paper  payable  to  bearer 
before  maturity,  but  no  advance  be  made  upon  it  until  after 
maturity,  her  rights  are  not  aiTected  in  the  absence  of  consent 
or  ratification."  Or  if  he  transfers  such  property  without 
her  consent  to  persons  having  notice  of  her  rights,  even  for 
value,  they  take  no  title.  It  does  not  follow  from  this,  how- 
ever, that  if  they  had  no  notice  they  would  take  the  title, 
but  rather  that  it  upholds  the  principle  that  he  has  no  legal 
right  to  convey  her  notes.  The  wife  is  as  much  protected  in 
the  possession  and  enjoyment  of  her  personal  notes  as  any 
other  class  of  personal  property,  and  no  unauthorized  act  of 
her  husband  can  aflFect  her  rights,  unless,  of  course,  there  should 
be  a  ratification  or  some  sort  of  estoppel.  If  her  note  is  pay- 
able to  bearer  or  to  her  order,  and  is  indorsed  by  her,  and 
in  such  condition  he  transfers  it  to  an  innocent  holder  before 
maturity,  the  title  passes,  because  the  possession  of  such  paper 
is  prima  facie  evidence  of  ownership,  and  he  could  pass  the 
title  of  a  stranger's  note  in  the  same  way.  But  no  satisfactory 
reason  can  be  given  for  the  husband's  authority  as  such  to 
convey  by  indorsement  or  otherwise  the  wife's  promissory  note 
without  her  consent,  and  in  law,  as  already  stated,  no  such 
authority  exists.^^  There  is  no  reason  why  the  wife's  note 
should  be  held  to  be  an  exception  to  the  rule  denying  the 
husband  the  right  to  alienate  her  property,  and  to  say  that 
by  an  unauthorized  indorsement  he  could  convey  her  title  to 
such  property.  This  would  plainly  contravene  every  prin- 
ciple of  law.  The  husband  cannot,  any  more  than  any  other 
person,  convey  that  which  does  not  belong  to  him,  and  an  un- 
authorized signing  of  his  wife's  name  would  not  give  him 

9  Givens  v.   Carter,  -—  Tex.  Civ.  "  Kemper  v.  Comer,  73  Tex.  19«, 
App.  — ,  146  S.  W.  623.                             11  S.  W.  194. 

10  Texas  Bkg.  &  Ins.  Co.  v.  Turn- 
ley,  61  Tex.  365. 
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tbe  power  to  do  so.  What  is  here  said  presupposes  that  such 
notes  show  upon  their  face  the  wife's  separate  interest.  For 
if  they  are  payable  simply  to  her  without  apt  words  limiting 
the  same  to  her  separate  use,  they  will  be  presumed  to  be  com- 
mraiity  property,  upon  principles  hereafter  discussed,  and  sub- 
ject to  the  disposition  of  the  husband  alone.  He  might  trans- 
fer them  by  his  own  endorsement  as  well  as  by  that  of  his 
wife,  and  one  taking  the  paper,  relying  upon  such  presumption, 
would  have  a  good  title.^  And  if  the  note  be  payable  in  form 
to  her  husband,  and  yet  the  purchaser  of  it  have  actual  notice 
of  her  rights,  including  her  lack  of  assent  to  its  transfer,  she 
may  recover  it." 

She  may  authorize  her  husband  to  endorse  and  transfer  her 
negotiable  notes,  and  the  assignment  will  be  good;  but  if  he 
assigns  when  he  was  only  authorized  to  pledge,  she  is  not 
bound."  The  principle  here  is  that  the  power  of  the  husband 
is  limited  by  his  authority  from  her. 

§  104.  To  manage  the  commynity  property. 

Thus  far  we  have  considered  the  powers  of  the  husband  to 
represent  the  wife  in  those  matters  where  the  personal  con- 
sent of  the  wife  to  the  exercise  of  such  authority  was  necessary. 
The  law,  however,  in  certain  cases,  imposes  upon  the  husband 
the  power,  and  clothes  him  with  the  authority,  to  represent 
the  wife  in  a  sense  as  her  agent.  Reference  is  made  to  his 
control  of  the  common  property."  While  the  language  of  the 
statute  conferring  this  authority  is  express  only  in  so  far  as 
it  authorizes  him  during  the  coverture  to  dispose  of  the  com- 
munity, still  his  power  has  at  all  times  been  recognized  to 
extend  to  and  include  the  management  and  general  control 
of  such  property.  The  recent  amendment  is  substantially  the 
same  in  this  respect  as  to  the  great  bulk  of  the  community 
property,  declaring  that  during  coverture  the  same  may  be 

"Linn  ▼.  WiUia,  1  PoMy,  Unrep.  M Morgan  v.  Hayes,  —  Tex.  Civ. 

Cti.  (Tex.)    15S;    Barney   r.    Esk-  App.  — ,  147  8.  W.  315. 

ri<lge.  83  Tez.  Civ.  App.  373,  76  8.  i»  Vernon's  Sayles'  Tex.  Civ.  Stat. 

W.  763.  art.    4622;    art.    4622    as   amended, 

**Git«nt  T.  Carter,  —  Tex.  Civ.  General  Laws,  1913,  p.  61. 
Aro.  -,  146  S.  W.  623. 
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disposed  of  by  the  husband  only,  with  the  important  proviso 
that  that  portion  of  the  community  property  which  is  made  up 
of  the  personal  earnings  of  the  wife,  the  rents  from  her  real 
estate,  the  interest  on  bonds  and  notes  belonging  to  her,  and 
dividends  on  stock  owned  by  her,  shall  be  under  the  control, 
management,  and  disposition  of  the  wife  alone  (with  certain 
limitations  upon  her  right  of  alienation  of  her  stocks  and 
bonds).  The  amended  article  also  provides  "that  any  funds 
on  deposit  in  any  bank  or  banking  institution,  whether  in  the 
name  of  the  husband  or  the  wife,  shall  be  presumed  to  be  the 
separate  property  of  the  party  in  whose  name  they  stand,  r^ard- 
less  of  who  made  the  deposit;  and  unless  said  bank  or  bank- 
ing institution  is  notified  to  the  contrary  it  shall  be  governed 
accordingly  in  honoring  checks  and  orders  against  such  ac- 
count." It  is  not  quite  clear  that  this  provision  is  intended 
to  define  the  rights  of  either  husband  or  wife  in  the  matter  of 
controlling  a  deposit  in  the  name  of  one  when  in  truth  the 
fund  is  the  property  of  the  community  estate.  It  probably 
means  no  more  than  that  the  deposit  is  presumably  of  the 
estate  of  the  depositor  in  whose  name  it  stands,  and  that  the 
bank,  in  the  absence  of  knowledge  to  the  contrary,  is  author- 
ized to  so  treat  it.  And,  of  course,  where  the  bank  has  actual 
notice  of  the  real  ownership  of  the  fund,  the  right  of  the 
owner  to  control  it  will  be  governed  by  the  character  of  the 
fund  as  defined  by  the  statute.  That  is  to  say,  if  the  same 
should  be  the  separate  property  of  the  husband,  or  the  com- 
munity other  than  the  wife's  personal  earnings  and  the  like, 
over  which  she  is  given  exclusive  control,  then  the  husband 
alone  may  dispose  of  it. 

A  consideration  of  the  amendment  of  1913  will  show  that 
the  power  of  the  husband  to  control  and  dispose  of  the  com- 
munity estate  has  been  very  much  curtailed,  and  that  of  the 
wife  correspondingly  enlarged.  It  is  to  be  observed,  however, 
that  he  is  still  clothed  with  the  general  power  to  dispose  of 
the  community,  and  the  wife's  right  is  limited  to  the  specific 
classes  of  the  comminity  property  named.  So  that  as  the 
statute  now  is,  the  husband  alone  may  dispose  of  all  the  com- 
munity propel  ::y  of  himself  and  wife,  except  (1)  the  personal 
earnings  of  the  wife,  (2)  the  rents  from  the  wife's  real  estate, 
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(3)  the  interest  on  bonds  and  notes  belonging  to  her,  and  (4) 
diridends  on  stocks  owned  by  her,  which  four  classes  of  com- 
munity property  are  under  the  control,  management,  and  dis- 
position of  the  wife  alone,  subject  to  the  limitation  as  to  aliena- 
tion already  referi'ed  to. 

Where  the  statute  vests  the  right  of  control  and  manage- 
ment of  the  community  in  the  husband,  the  wife,  of  course, 
onnot  be  prejudiced  in  her  right  by  her  failure  to  exercise 
«nch  control.  Thus,  her  failure  to  record  a  deed  to  the  com- 
munity property  cannot  prejudice  her,  it  not  being  her  duty 
to  file  such  deed  for  record,  that  duty  being  devolved  upon 
the  husband." 

1 105.  To  manage  ber  separate  property. 

Prior  to  the  amendment  of  1913  "  the  husband  during  the 
mirriage  had  the  sole  management  of  the  wife's  separate  prop- 
erty," as  well  as  her  interest  in  the  community  property.  But 
u  to  the  separate  property  this  authority  extended  no  further 
than  to  the  possession,  management,  and  control  of  it.  To  these 
he  had  the  right  not  only  superior  to  strangers,  but  to  the  rights 
of  the  wife  as  well.  It  was  a  right  conferred  by  law,  and 
not  by  her  authority  or  consent,  and  could  exist  in  point  of 
fact  contrary  to  her  wishes.  He  was  entitled  to  take  possession 
tnd  control  of  her  property  wherever  found,  and  she  herself 
could  not  interfere,  except  when  it  was  to  prevent  a  destruc- 
tion or  conveyance  of  it.  He  was  authorized  to  reduce  her 
choees  in  action  to  possession  by  suit  or  otherwise,  to  receive 
her  rents,  or  collect  her  debts,^*  and  to  this  end  might  restrain 
t  third  person  from  collecting  or  in  any  manner  disposing  of 
her  personalty,**  and  in  any  and  all  ways  was  authorized  to 

UTeuM  Land  t  Mortg.   Co.   t.  U  Douglas  v.  Baker,  79  Tex.  400, 

Cooper,  —  Tex.  CW.  App.  — ,  67  S.  16  S.  W.  801 ;  Dority  v.  Dority,  30 

W.  171  Xex.  Civ.  App.  216,  70  S.  W.  33S,  06 

iVGcneral  Laws,  1013,  p.  61.  Tex.  215,  60  L.R.A.  941,  71  S.  W. 

MVeraon's  Sayles' Tex.  Civ.  Stat.  950;   Shannon  v.  Buttery,  —  Tex. 

Ml  4622;  Bledsoe  v.  Fitts,  47  Tex.  Civ.  App.  — ,  140  S.  W.  S68. 

CiT.  App.   578,   106    8.   W.    1142;  » Clay  v.  Power,  24  Tex.  304. 
Oifow  V.  Carter,  —  Tex.  Civ.  App. 
-,  14«  8.  W.  623. 
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control  her  property  as  his  own,  except  that  he  could  not  diai^ 
or  convey  it.  He  might,  as  her  statutory  agent,  assent  to  a 
pledge  of  property  to  secure  a  debt  owing  to  her.*  In  the  exer- 
cise of  this  right  it  was  held  that  he  might  lawfully  check 
out  his  wife's  funds  deposited  by  her  in  bank,  notwithstand- 
ing an  agreement  between  the  bank  and  the  wife  as  evidenced 
by  the  pass  book,  that  only  the  depositor  could  withdraw  it, 
and  the  bank  would  not  thereafter  be  liable  to  the  wife  as 
depositor.'  This  statutory  right  to  control  authorized  him 
to  hire  or  lease  her  property  for  a  reasonable  time,  and  to 
collect  the  hire  and  rents  thereof,  since  he  was  entitled  to  its 
use.  The  lease  thus  made  was  enforceable  if  it  did  not  in 
any  way  endanger  the  corpus  of  her  property,  but  by  force 
of  the  statute  providing  that  no  estate  of  inheritance  or  of 
freehold,  or  for  a  term  of  more  than  one  year,  shall  be  con- 
veyed except  by  writing,  a  lease  of  the  wife's  real  estate  for 
a  term  longer  than  one  year  could  not  be  made  by  him  with- 
out her  signature  to  the  lease.*  By  marriage  the  wife  lost 
all  right  to  the  possession  *  and  control  of  her  property,  except 
by  the  permission  of  her  husband,  and  then  it  was  his  control 
through  her  as  his  agent,  revocable  at  any  time,  since  husband 
and  wife  cannot  by  mere  agreement  change  their  status  or 
rights. 

A  most  radical  change  has  been  wrought,  however,  by  the 
amendment  to  article  4622,  passed  by  the  thirty-third  legis- 
lature. That  amendment  declares  that  during  marriage  the 
wife  shall  have  the  sole  management,  control,  and  disposition 
of  her  separate  property,  both  real  and  personal;  provided, 
however,  the  joinder  of  the  husband  in  the  manner  now  pro- 
vided by  law  for  conveyance  of  the  separate  real  estate  of 
the  wife  shall  be  necessary  to  an  encumbrance  or  conveyance 
by  the  wife  of  her  lands,  and  the  joint  signature  of  the  hua- 

1  South  Texas  Nat.  Bank  v.  Texas  —  Tex.  Civ.  App.  — ,  64  S.  W.  93, 

&  L.  Lumber  Co.  30  Tex.  Civ.  App.  04  Tex.  605,  86  Am.  St.  Rep.  871» 

412,  70  S.  W.  768.  63  S.  W.  867. 

8  Waggoner  Bank  &  T.  Co.  v.  War-  8  Dority  v.  Dority,  96  Tex.  216, 

len,  —  Tex.  Civ.  App.  — ,  162  S.  W.  71  S.  W.  950;  Bledsoe  v.  Fitta,  47 

691;    Coleman  v.   First  Nat.  Bank,  Tex.  Civ.  App.  578,  106  S.  W.  1142. 

17  Tex.  Civ.  App.  132,  43  S.  W.  938,  4  Brown  v.  Brown,  61  Tex.  66. 
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band  and  wife  shall  be  necessary  to  a  transfer  of  stocks  and 
bonds  belonging  to  her,  or  of  which  she  may  be  given  control 
by  tbe  act.     It  contains  a  further  provision  that  if  the  hus- 
band should  refuse  to  join  in  such  encumbrance  or  convey- 
ance or  transfer  of  such  property,  the  wife  may  apply  to  the 
district  court  of  the  county  of  her  residence,  which  court,  upon 
satisfactory  proof  that  such  encumbrance,  conveyance,  or  trans- 
fer would  be  advantageous  to  the  interests  of  the  wife,  will 
make  an  order  granting  her  permission  to  make  such  encum- 
brance,  conveyance,  or  transfer  without  the  joinder  of  her  hus- 
band.   Whereupon  she  will  be  authorized  to  encumber,  convey, 
or  transfer  such  property  without  the  husband's  joinder.    Thus 
it  will  be  seen  that  the  statutory  rule  existing  in  this  state 
aince  the  early  days  of  the  Republic,  by  which  the  husband 
was  given  the  exclusive  right  to  the  possession,  control,  and 
management  of  the  wife's  separate  property,  has  been  swept 
entirely  away,  and  the  power  has  been  given  to  her  with  slight 
limitation  to  control  and  dispose  of  her  separate  property  at 
wilL 

§  106.  To  charge  or  convey  her  separate  property. 

But  it  was  never  the  rule  that  this  power  to  control  extended 
so  far  as  to  authorize  the  husband  to  charge  or  encumber  the 
wife's  property,  even  in  contracts  concerning  such  property. 
In  Adamson  v,  Shiel,  4  Tex.  App.  Civ.  Cas.  (Willson)  507, 
18  S.  W.  464,  Shiel  sued  Adamson  and  wife  to  recover  a 
sum  of  money  due  him  for  plastering  the  dwelling  house,  the 
fl^arate  property  of  the  defendant  Mrs.  Adamson,  claiming 
that  one  Cook,  the  original  contractor  of  the  building,  had 
keen  authorized  by  defendants  to  employ  anyone  whom  he  might 
<ee  fit  to  do  the  plastering,  and  that  Cook  had*  employed  the 
plaintiff.  The  trial  judge  charged  the  jury:  **If  you  believe 
•  .  .  that  Cook,  at  the  time  he  made  the  contract  with 
plaintiff  for  the  plastering  of  the  house  •  •  •  had  author- 
ity from  defendants,  or  either  of  them,  to  employ  plaintiff, 
and  to  make  the  contract  for  them  and  to  bind  the  defendants 
to  pay  for  the  same,  then  it  will  be  your  duty  to  find  for 
the  plaintiff  against  both  defendants."    This  the  appellate  court 
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held  erroneous  because  the  husband  could  not  authorize  Cook 
to  employ  the  plaintiff  to  plaster  the  house,  the  separate  prop- 
erty of  the  wife,  and  thereby  bind  her  and  her  separate  prop- 
erty, unless  the  same  was  done  with  her  knowledge  and  by 
her  authority  and  consent. 

Nor  can  he  alienate  her  separate  property  or  any  part  of 
it  by  virtue  of  his  right  to  possess  and  control.  In  the  case 
of  real  property  he  cannot,  even  if  she  authorized  him,  convey 
it,  as  the  law  expressly  provides  the  only  way  in  which  such 
property  may  be  conveyed.*  In  Smith  v.  Tripis,  2  Tex.  Civ. 
App.  267,  21  S.  W.  722,  Tripis  sued  Smith  and  wife  for  a 
balance  due  him  as  commissions  for  selling  real  estate  belong- 
ing to  the  wife.  Mrs.  Smith  pleaded  in  reconvention  for  $1,000 
already  paid  to  plaintiff  by  her  husband  out  of  the  proceeds 
of  said  land,  which  was  her  separate  property.  She  alleged 
the  want  of  authority  upon  the  part  of  her  husband  to  make 
the  contract  with  plaintiff  to  pay  him  such  commissions,  denied 
that  she  had  ever  consummated  the  sale,  that  she  had  ever 
recognized  the  plaintiff  as  her  agent  in  the  sale  of  the  land, 
and  that  she  had  ever  paid  or  agreed  to  pay  plaintiff  any 
sum  of  money  for  his  services,  etc.  It  was  held  that  the  plea 
showed  a  cause  of  action  in  her  favor.  The  husband  has  no 
authority,  without  his  wife's  consent  expressed  in  the  proper 
manner,  to  employ  services  w^hich  are  even  necessary  to  the 
preservation  and  for  the  benefit  of  her  separate  property,  and 
to  compensate  the  same  by  a  conveyance  of  a  portion  of  such 
property,  it  being  realty.'  In  the  case  cited  it  is  said:  "It 
is  contended  under  the  facts  that  Mr.  Owens,  bv  reason  of 
the  agency  imposed  upon  him  by  law  concerning  the  separate 
property  of  his  wife,  had  the  authority  to  employ  Walker 
in  his  capacity  as  attorney  at  law,  to  find  the  instrument  exe- 
cuted in  1838  by  Slauter,  and  to  establish  the  title  of  Mrs. 
Owens  thereunder;  the  contention  being  that,  as  the  instru- 
ment was  lost,  and  as  Mrs.  Owen's  rights  in  the  premises  were 
uncertain,  her  husband,  without  her  consent  expressed  in  the 
manner  required  by  law,  could  make  a  valid  contract  bind- 

»Sce  post,  chap.  XTII.  Co.  11  Tex.  Civ.  App.  284,  32  S.  W. 

« Owen  V.  New  York  &  T.  Land       189,  1067, 
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ing  her  interest  in  the  property  conveyed  by  this  instrument, 
and  that  his  acts  in  this  direction  were  for  the  preservation 
and  benefit  of  her  separate  estate,  and  his  conduct  in  this 
matter  was  not  adverse  to  the  interest  of  his  wife.  The  stat- 
ute undertakes  to  prescribe  the  power  of  the  husband,  and  to 
that  alone  must  he  look  for  his  authority  in  the  premises. 
.  .  .  And  the  rule  is  as  stated  in  Warren  v.  Smith,  44 
Tei.  245,  that  to  make  the  separate  property  of  the  wife  lia- 
ble, the  contract  must  be  by  the  wife  herself,  or  by  her  author- 
ity; and  the  effect  of  that  case  was  to  hold  that  the  husband 
had  no  such  agency  by  reason  of  his  power  to  manage  her 
property."  Nor  could  the  husband,  after  services  were  per- 
formed for  the  benefit  of  the  wife's  separate  property  under 
a  contract  that  was  not  binding  upon  her,  ratify  such  contract 
80  as  to  make  it  binding.  He  was  no  more  capable  of  ratify- 
ing than  of  making  a  contract  in  the  first  place.''  Nor  is  her 
separate  estate  equitably  chargeable  with  such  services,  upon 
the  theory  that  they  were  necessary.*  She  alone  is  to  judge 
of  their  necessity ;  the  husband  is  not  so  authorized. 

So,  also,  of  her  personal  property.  It  has  never  been  held 
that  he  could  alienate  or  charge  it  without  her  consent.®  His 
power  to  manage  no  more  authorized  him  to  sell  her  personal 
property  than  it  did  her  real  property.  The  only  distinction 
is  that  she  might  orally  consent  to  a  sale  of  her  personalty, 
^reas  she  cannot  with  reference  to  her  realty. 

He  can  do  no  act  that  will  endanger  the  title  of  her  prop- 
erty, real  or  personal,**  or  that  would  interfere  with  the  bene- 
ficial use  thereof,  for  his  right  under  the  statute  to  control 
might  terminate  by  death  or  otherwise  at  any  time.  Hence, 
it  has  been  held  that  he  had  no  authority  to  create  a  perpet- 
ual easement  in  her  land  by  conveyance  of  a  right  of  way  there- 
across  to  a  railway  company,**  nor  create  a  permanent  ease- 

f  Smith  T.  Powell,  6  Tez.  Civ.  App.  Parish  v.  Austin,  —  Tex.  Civ.  App. 

n,23  S.  W.  1109.  — ,  70  S.  \V.  583. 

•Ibid.  10  McKay  v.  Treadwell,  8  Tex.  176. 

•Tberriault  v.  Compere,  —  Tex.  "  Texas  Trunk  R.  Co.  v.  Hall,  — 

Cif.App.— ,  47  S.  W.  750;  Walker  Tex.   Civ.  App.  — ,  24  S.   W.   324; 

T.  Farmer^  k  M.  SUte  Bank,  —  Texas  &   P.   R.  Co.  v.  Durrctt,   57 

Tex,  CiT.  App.  — ,  14«  8.  W.  312 ;  Tex.  48 ;  Gulf  C.  &  S.  F.  R.  Co.  ▼. 

Donahoo,  59  Tex.  128. 
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ment  thereon  by  permitting  the  construction  of  a  ditch  by  a 
municipal  corporation,"  nor  even  to  extend  an  indebtedness 
secured  by  a  mortgage  on  the  wife's  separate  property  in  such 
a  way  as  to  continue  the  mortgage  without  her  consent,"  and 
in  such  a  case  she  is  not  precluded  from  recovering  her  prop- 
erty, for  the  reason  that  she  made  no  objection  to  the  par- 
ticular use  nor  any  complaint  thereof  even  for  four  or  five 
years."  This  same  principle  has  been  held  to  deny  to  the 
husband  the  authority  to  agree,  without  the  wife's  consent, 
that  a  judgment  in  her  favor  in  an  action  to  which  she  was 
a  party  may  be  set  aside  and  entered  in  favor  of  her  adversary, 
so  as  to  deprive  her  of  a  homestead  right.  ^*  This  undoubtedly 
is  true  for  two  reasons;  first,  as  we  have  already  seen,  the 
husband  has  no  power  without  the  wife's  consent  to  dispose 
of  her  separate  property,  and  the  proceeding  indicated  amounted 
to  nothing  less;  and  second,  the  property  involved  appeared 
to  bo  the  homestead,  and  we  shall  hereafter  see  that  the  hus- 
band is  not  authorized  to  litigate  the  homestead  rights  for 
the  wife." 

In  view  of  the  sweeping  changes  made  with  respect  to  the 
control  and  management  of  the  wife's  separate  property  by 
the  1913  amendment  already  referred  to,  questions  of  the  hus- 
band's right  to  charge  or  convey  the  wife's  separate  property 
will  now  seldom  arise,  for  the  statute  is  very  clear  that  her 
rights  with  respect  to  the  management  and  disposition  of  her 
separate  property  are  substantially  the  same  as  are  his  rights 
to  the  management  and  disposition  of  his  separate  property. 

§  107.  His  liability  for  any  conversion  of  her  property. 

"While  a  husband  does  not  here  hold  title  to  his  wife's  sepa* 
rate  estate  in  trust  for  her,  as  he  is  held  to  do  in  England  and 
in  the  states  of  this  Union  generally,  when  a  conveyance  is 
made  to  a  wife  for  her  separate  use  and  benefit,  and  no  trustee 

18  Harrison   v.   Sulphur    Springs,  W  Winter  v.  Texas  Land  &  Loan 

—  Tex.  Civ.  App.  — ,  67  S.  W.  615.  Co.  —  Tex.  Civ.  App.  — .  54  S.  W. 

13  De   Barrera   v.   Frost,   39   Tex.      802. 

Civ.  App.  544,  88  S.  W.  470.  l«  See  post,  §§  446  and  460. 

14  Texas    Trunk    R.    Co.    v.    HaU, 

—  Tex.  Civ.  App.  — ,  24  S.  W.  324. 
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nimed,  jet  it  does  not  follow  from  this  that  the  husband  is 
not,  as  to  the  wife's  separate  property,  essentially  a  trustee 
charged  with  duties  for  the  violation  of  which  any  estate  sub- 
ject to  the  payment  of  his  debts  will  be  liable.  A  person  is 
said  to  be  a  trustee  in  whom  a  power  over  property,  or  affect- 
ing it,  rests  for  the  benefit  of  another ;  and  a  person  having 
such  power  is  as  essentially  a  trustee  as  is  one  in  whom  the 
title  to  the  property  which  he  has  the  right  to  control  is  vested 
for  the  benefit  of  another.  The  husband  is  here  made  by 
statute  the  trustee  for  the  wife,  with  power  to  manage  and 
control  her  separate  property;  and  we  see  no  reason  why  he 
shall  not  be  held  to  the  duties  and  liabilities  which  ordinarily 
attach  to  that  relation.  So  long  as  he  manages  the  separate 
estate  of  his  wife  with  reasonable  care,  not  diverting  it  from 
the  purpose  for  which  the  law  places  it  in  his  hands  and  con- 
trol, though  loss  may  result  from  his  management,  he  is  not 
liaUe  therefor.  But  can  it  be  said  that  such  a  trustee  may 
convert  the  separate  estate  of  the  wife  into  money  or  other 
property,  and  appropriate  that  to  the  benefit  of  himself,  or 
to  the  benefit  of  the  community,  and  not  be  liable  for  its  value  ? 
If  the  wife's  separate  estate  consists  in  money  or  in  securi- 
ties which  he  may  convert  into  money  legally,  may  he  pay  a 
ddit  of  his  own  for  which  the  wife's  separate  estate  is  in  no 
wiy  liable,  with  it  ?  May  he  mingle  such  separate  estate  with 
funds  of  his  own  or  of  the  community  so  that  it  cannot  be 
identified,  or  may  he  so  invest  it  in  property  in  his  own  name 
that  it  cannot  be  followed,  and  thereby  escape  liability  ?  If 
10,  the  separate  estate  of  a  married  woman,  notwithstanding 
the  solicitude  shown  by  the  legislature  to  protect  it,  has  no 
protection  at  all,  and  the  husband,  whose  duty  it  is  to  pre- 
■crfe,  has  the  unrestrained  power  to  destroy,  such  estate,  unless 
it  consists  in  such  things  as  the  husband  cannot  dispose  of 
^thout  the  wife's  consent,  in  which  case  the  wife  may  pre- 
ttrre  her  estate  by  refusing  to  sell,  and  thus  keep  up  its 
identity.  The  rule  is  that  every  trustee  is  liable  for  the  diver- 
non  of  a  trust  fund,  and  upon  the  death  of  a  trustee  this 
liability  rests  upon  his  legal  representative,  and  must  be  satis- 
M  out  of  such  funds  in  his  hands  as  are  subject  to  the 

ptyment  of  the  claims  of  creditors  generally.     That  the  hus- 
M.  R.-10. 
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band  is  made  a  trustee  by  operation  of  law  does  not  change 
the  rule."  " 

The  relation  which  the  husband-  has  heretofore  sustained 
to  the  property  which  his  wife  brings  him  upon  marriage, 
or  to  her  separate  estate  generally,  bears  a  very  close  anal* 
ogy  to  the  relation  of  the  husband  to  the  wife's  dowry  and 
paraphemals  under  the  civil  law,  where  she  did  not  retain 
the  administration  of  her  paraphernal  property.  There  it  was 
the  husband's  undertaking  to  restore  these  upon  the  happen- 
ing of  a  variety  of  contingencies;  as,  if  the  marriage  be  de- 
clared null  and  void,  or  if  she  die  without  children  before 
her  husband.  And  if  the  husband  died  without  leaving  issue 
of  the  marriage,  his  heirs  were  compelled  to  restore  them.  The 
husband  or  heirs  restoring  the  dotal  property  were  required 
to  do  so  in  the  same  condition  in  which  such  property  was 
received,  but  not  the  interest  or  fruits  or  revenues  of  such 
property  produced  during  marriage." 

If  the  husband  uses  the  wife's  property  upon  a  promise  to 
pay  for  it,  he  is  liable  upon  his  contract;  if  he  uses  it  with- 
out her  permission,  and  without  a  promise  to  repay  it,  he  is 
liable  for  its  conversion." 

If  he  uses  it  to  improve  his  separate  property,  such  prop- 
erty is  liable  to  her  for  reimbursement  so  long  as  it  remains 
in  the  hands  of  the  husband  or  his  heirs,  though  the  heirs 
might  not  be  liable  personally.*® 

If  her  funds  are  used  in  the  acquisition  of  land,  the  title 
to  which  is  taken  in  the  husband's  name,  equity  will  decree  a 
resulting  trust  in  her  favor  in  the  lands  to  the  extent  of  her 
funds  employed.* 

If  the  doctrine  of  tacit  mortgage  upon  the  husband's  estate 
in  favor  of  the  wife  imder  such  circumstances  ever  existed  in 
our  state,  the  same  has  never  been  recognized  by  our  courts 

"  Ricliardson  v.  Hutchins,  68  Tex.  l»  Coleman  v.  First  Nat.  Bank,  17 

81,  3  S.  VV.  276.     Sec  also  Tison  v.  Tex.  Civ.  App.  132,  43  S.  W.  938. 

Gas,  46  Tex.  Civ.  App.  163,  102  S.  «0  Parrish    v.    Williams,    —    Tex. 

\V.  751;   Heintz  v.  Heintz,  50  Tex.  Civ.  App.  — ,  53  S.  W.  79. 

Civ.  App.  403,  120  S.  W.  941.  1  Heintz  v.   Heintz.  56   Tex.   Cir. 

18  Schmidt's  Civil  Law,  arts.  355-  App.  403,  120  S.  W.  941. 
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since  the  earliest  statutes  defining  the  marital  rights.*  She 
merelv  occupies  the  position  of  a  creditor  of  the  husband  to 
the  extent  of  his  conversion,  and  is  entitled  to  payment  as  other 
general  creditors  are.' 

Under  the  operation  of  our  statutes  heretofore  giving  the 
control  of  the  wife's  separate  property  into  the  husband's  pos- 
Mssion,  he  could  not  be  guilty  of  a  theft  of  his  wife's  prop- 
erty unless  there  had  been  a  distinct  and  definite  separation 
whereby  he  had  expressly  or  necessarily  abandoned  its  posses- 
sion to  her,  for  otherwise  the  taking  was  not  wrongful.*  Of 
ft)urse,  if  the  husband  has  always  been  held  liable  for  a  conver- 
sion of  his  wife's  separate  estate  where  the  law  clothed  him 
with  the  right  to  its  possession,  necessarily  he  would  still  be 
liable  for  any  conversion  of  it,  since  the  statute  has  deprived 
'  him  of  this  right  of  control. 

§  108.  Her  power  of  attorney  to  him. 

While  the  wife  may  lawfully  designate  her  husband  as  her 
agent  the  same  as  she  may  any  other  person  for  the  purpose 
of  conveying  her  personal  property,  still  it  will  be  seen  that, 
in  view  of  the  statutory  requirements  concerning  the  convey- 
ances of  the  wife's  separate  lands,  a  conveyance  made  by  the 
husband  by  virtue  of  a  power  of  attorney,  signed  by  the  wife 
ilone,  is  not  such  an  instrument  as  the  statute  makes  effective 
to  pass  her  title,  although  it  may  clearly  appear  that  she  acted 
with  her  husband's  assent.*  The  husband  cannot  be  both  grant- 
or and  grantee;  to  join  in  such  an  instrument  with  his  wife 
t')  himself  would  make  him  such.  It  is  not  because  the  statute 
•locj  not  provide  for  the  wife's  power  of  attorney  to  her  hus- 
band that  such  an  instrument  confers  no  power,  for,  indeed, 
ihe  statute  nowhere  authorizes  the  wife  to  make  a  power  of 
attorney  to  anyone,  yet  we  know  she  may  do  so;  but  it  is  be- 
«*aase  of  the  impossibility  of  the  husband's  joining  her  in  such 
J*n  instrument,  without  which  joinder  her  conveyance  is  for- 

•HtlU.  Hmrris,  11  Tex.  300.  •  Overton   v.   State,   43   Tex.  610. 

'CcQtinental       Nat.       Bank      t.  » Cannon  v.  BoutwoH,  53  Tex.  626: 

^«m*,  C9  Tex.  499,  6  Am.  St.  Rep.  Uurleson  v.  Alvis,  28  Tex.  Civ.  App. 

^5.  «  S.  W.  802.  51,  66  S.  \\,  235. 
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bidden.  Such  instrument  being  void,  the  husband's  deeds 
executed  by  virtue  of  it  convey  nothing.*  But  she  may  subse- 
quently, if  joined  by  her  husband,  by  a  duly  acknowledged 
instrument,  cure  such  defective  conveyance.' 

She  may  authorize  her  husband  by  such  an  instrument  to 
convey  her  personal  property,  for  this  does  not  contravene 
the  statutes  referred  to.  Indeed,  in  such  a  case  oral  authority 
would  be  sufficient,  for  no  written  conveyance  is  required. 
The  proviso  contained  in  the  amendment  of  article  4621  (Acts 
1913,  p.  61),  requiring  the  joint  signatures  of  the  husband 
and  wife  to  a  transfer  of  stocks  and  bonds  belonging  to  her, 
probably  would  not  prevent  that  class  of  property  being  con- 
veyed by  the  husband  under  the  wife's  power  of  attorney  to 
do  so,  since  no  particular  conveyance  of  that  character  of  prop- 
erty is  prescribed  by  statute,  but  the  sole  purpose  of  the  require- 
ment is  that  the  joint  signatures  of  the  husband  and  wife 
shall  be  necessary  to  a  transfer  of  such  property,  and  this 
may  be  accomplished  in  the  manner  indicated. 

§  109.  How  far  wife  is  bound;  ratification. 

The  wife  is  not  bound  by  the  unauthorized  acts  of  her  hus- 
band, unless  she  subsequently,  upon  a  full  knowledge  of  the 
facts,  ratifies  his  conduct. 

In  Etheridge  v.  Price,  73  Tex.  597,  11  S.  W.  1039,  the 
husband  sold  the  wife's  land  to  Price,  and  pointed  out  to  him 
a  certain  boundary  as  the  west  line  of  such  land,  when  the 
true  boundary  line  was  several  hundred  varas  east  of  the  line 
so  designated.  The  wife  signed  the  deed,  containing  a  gen- 
eral warranty,  accepted  the  notes,  received  the  cash  payment, 
in  ignorance  of  her  husband's  representations.  The  court  held 
her  not  bound  by  such  representations,  for  "in  a  ratification  of 
a  sale  made  by  her  husband,  how  can  she  act  understandingly 
of  obligations  that  arise  from  representations  made  out  of  her 

•  Halbert  v.   Brown,  9  Tex.  Civ.  1    Posey,   Unrep.   Caa.    (Tex.)    17; 

App.  335,  31   S.  W.  535;   Peak  v.  Chaison  v.  Beauchamp  Bros.  12  Tex. 

Brinson,  71  Tex.  310,  11  S.  W.  269;  Civ.  App.  109,  34  S.  VV.  303. 
Rcf^^an  V.  HoHiman,  34  Tex.  403;  7  Scales  v.  Johnson,  —  Tex.  Civ. 

CardweU  v.  Roprers,  76  Tex.  37,  12  App.  — ,  41  S.  W.  828. 
S.  W.  1006;   Henderson  v.  Beaton, 
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presence,  by  her  husband,  without  her  knowledge  or  authority, 
which  representations  are  not  contained  in  her  deed  V'  * 

The  general  rule  may  be  stated  to  be  that,  in  order  to  bind 
the  wife  by  the  act  of  the  husband,  he  must  be  previously 
authorized  to  act  as  her  agent  in  such  matter,  or  she  must  sub- 
sequently, with  a  full  knowledge  of  the  facts,  ratify  his  act. 
And  it  is  fitting  here  to  observe  that  the  evidence  necessary 
to  establish  a  ratification  by  the  wife  of  the  contract  of  her 
husband  as  her  agent  should  be  of  a  stronger  and  more  satis- 
factory character  than  that  required  to  establish  a  ratification 
between  parties  not  so  situated.     The  law  will  not  require  of 
the  wife  an  express  repudiation  of  her  husband's  acts,  prob- 
ably at  the  expense  of  the  conjugal  peace.     Intentional  ratifi- 
<.'ation  ought  to  be  shown  before  she  or  her  property  should 
be  bound.     Again,  it  must  not  be  supposed  that  mere  ratifica- 
tion will  in  all  cases  make  valid  the  acts  of  the  husband  con- 
cerning the  wife's  property.     It  will  not.     The  law  prescribes 
certain  modes  of  conveying  her  property  according  to  its  char- 
acter, and  where  this  is  true  that  mode  must  be  observed.     It 
cannot  be  waived.    She  may  ratify  her  husband's  unauthorized 
sale  of  her  personal  property  by  accepting  the  proceeds  or 
'loins:  any  act  that  would  indicate  an  intention  to  ratify,*  but 
she  f-annot  80  ratifv  his  sale  of  her  lands,  for  the  reason  that 
a  convevance  bv  the  husband  of  her  lands,  with  her  consent 
e?en,  is  not  the  manner  pointed  out  by  law  as  the  exclusive 
method  of  conveying  this  character  of  property.     To  ratify  is 
only  tantamount  to  an  assent  in  the  first  place.     It  can  never 
be  equivalent  to  a  deed  and  separate  acknowledgment. 

In  doing  those  things  necessary  in  the  exercise  of  his  statu- 
tory control  of  her  property,  where  he  has  such  control,  she 
is  unconditionally  bound,  not  on  the  principle  of  ratification, 
for  she  may  never  ratify,  nor  because  she  authorized  them, 
for  she  may  not  have  done  so,  but  because  he  is  the  special  agent 
appointed  by  law  to  do  those  specific  things  for  her,  and  by  all 
such  acts  short  of  positive  fraud  she  is  compelled  to  abide. 
The  principle  is  that  she  is  bound  by  his  authorized  acts,  whether 

a  Lewis  t.  Hoeldtke,  —  Tex.  Civ.  »  Woodward   v.   McXeiU,   75   Tex. 

Ajrp.  —  76  S.  W.  309.  146,  13  S.  W.  222. 
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at  her  instance  or  at  the  law's  suggestion,  and  by  those  not 
authorized,  but  subsequently  ratified  by  her,  if  there  be  no 
rule  of  law  contravened  in  the  act. 

The  husband  can  no  more  affect  the  wife's  separate  inter- 
est by  an  admission  against  her  interest  than  he  can  by  a  con- 
veyance of  such  property.*® 

Of  course,  for  reasons  already  noticed,  and  obviously  appar- 
ent, the  wife  will  not  be  permitted  to  accept  the  benefits  of 
her  husband's  acts  in  her  behalf  and  at  the  same  time  be 
allowed  to  repudiate  his  agency  so  as  to  avoid  the  obligations 
imposed ;  **  and,  too,  she  may  by  her  conduct  estop  herself 
to  deny  as  against  those  whose  rights  would  be  prejudiced, 
that  her  husband  was  her  agent  with  authority  to  bind  her." 

It  need  hardly  be  added  that  the  husband's  acts  with  respect 
to  the  community  property  not  only  bind  him,  but  bind  the 
wife  as  well,  for,  as  already  shown,  he  is  the  legally  constituted 
agent  for  the  management  of  such  property."  This  important 
exception,  however,  should  be  noticed,  and  that  is,  if  the  com- 
munity property  be  the  homestead,  the  wife  has  an  individual 
right  which  the  husband  cannot  defeat,  either  by  his  repre- 
sentations, admissions,  or  other  recognition  of  title  in  another." 


§110.  Notice  to  husband  as  notice  to 

The  husband  not  being  necessarily  the  agent  of  the  wife, 
it  follows  that  notice  to  him  would  not  necessarily  be  notice 


10  Clapp  V.  Engledow,  82  Tex.  290, 
18  S.  W.  146;  Texas  &  N.  O.  R.  Co. 
V.  Speights,  —  Tex.  Civ.  App.  — ,  59 
S.  W.  572;  Maffi  v.  Stephens,  — 
Tex.  Civ.  App.  — ,  93  S.  W.  158; 
Matador  Land  k  Cattle  Co.  v.  Coop- 
er, 39  Tex.  Civ.  App.  99,  87  S.  VV. 
235;  Word  v.  Kennon,  —  Tex.  Civ. 
App.  — ,  75  S.  W.  365;  Owen  v.  New 
York  &  T.  Land  Co.  11  Tex.  Civ. 
App.  284,  32  S.  VV.  190,  1059 ;  Evans 
V.  Purinton,  12  Tex.  Civ.  App.  158, 
M  S.  W.  350;  LaMaster  v.  Dixon, 
91  Tex.  593,  45  S.  W.  1;  Gilbert  v. 
Odum,  69  Tex.  670,  7   S.  W.  510; 


Reddin  v.  Smith,  65  Tex.  28:  McKay 
V.  Treadwell,'8  Tex.  180;  Rankin  v. 
Rankin,  —  Tex.  Civ.  App  — ,  134 
S.  W.  392;  O'Neal  v.  Clymer,  — 
Tex.  Civ.  App.  61  S.  W.  545. 

11  Smith  V.  Olivarri,  —  Tex.  Civ. 
App.  — ,  127  S.  \V.  235. 

H  Roane  v.  Murphy,  —  Tex.  Civ. 
App.  — .  96  S.  W.  782. 

1*  Knights  of  Modern  Maccabees 
V.  Gillis.  —  Tex.  Civ.  App.  — ,  125 
S.  W.  338. 

14  Lumpkin  v.  Woods,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  1139. 
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to  her.  It  would  be  such  only  where  he  was  her  agent,  and 
at  the  time  acting  within  the  scope  of  his  authority  as  such 
Agent  While  he  is  acting  as  her  agent,  the  rule  of  notice 
to  the  agent  as  affecting  the  principal  is  applicable,  but,  as 
in  other  cases,  the  knowledge  must  have  been  acquired  by 
him  while  he  was  engaged  in  the  transaction  of  the  particular 
business  of  the  wife,  and  under  such  circumstances  as  that  a 
failure  to  communicate  it  to  her  would  amount  to  a  breach  of 
faith.  So  if,  while  engaged  in  representing  her,  knowledge 
comes  to  him,  it  is  imputable  to  her,  and  she  cannot  avail  her- 
self of  his  fraudulent  conduct  in  her  behalf  upon  the  plea 
that  she  had  no  notice  thereof.  She  cannot  profit  by  his  act 
and  at  the  same  time  avoid  the  consequences  of  his  knowledge 
discovered  in  the  same  transaction." 

There  is  an  intimation  in  an  early  case  "  that  a  wife  would 
not  be  chargeable  with  the  knowledge  of  her  husband,  upon 
the  principle  that  a  feme  covert  has  no  legal  capacity  to  do 
any  act  or  to  enter  into  any  contract,  and  that  therefore  dur- 
ing coverture  she  is  the  mere  passive  agent  to  receive  whatever 
her  husband  might  fraudulently  or  otherwise  confer  upon  her ; 
but  the  reasoning  does  not  commend  itself  and  the  subsequent 
decisions  are  contrary  to  it.  So  to  hold  is  to  permit  her  to 
commit  a  fraud,  and  this  the  law  will  not  do. 

Kut  to  be  imputable  to  the  wife,  the  notice  must  come  to 
the  husband  while  he  is  representing  her  in  the  very  matter 
affected  by  the  knowledge.  Thus,  a  wife  who  is  preferred 
by  a  son  as  a  creditor  is  not  chargeable  with  notice  that  such 
preference  was  fraudulent  as  to  other  creditors,  merely  be- 
cause her  husband  knew  it,  unless  he  was  her  agent  for  the 
purpose  of  accepting  the  deed."  And,  upon  the  same  prin- 
riple,  she  would  not  be  chargeable  with  notice  of  a  prior  con- 
wtnce  by  her  husband  under  her  power  of  attorney  to  him. 
»She  might  be  an  innocent  purchaser  from  her  husband,  for 
he  is  not  her  agent  at  all  in  such  a  transaction." 

>*  Allen  V.  Garrison,  92  Tex.  546,  n  Cooper  v.  Sawyer,  31  Tex.  Civ. 

SO  S.  W.  335,  —  Tex.  Civ.  App.  — ,  App.  620,  73  S.  W.  992. 

18  S.  W.  5.54.  "  Stephens  v.  Herron,  99  Tex.  63, 

MHodMO    V.    Wheeler,    34    Tex.  S7  S.  W.  326,  1144. 
3M. 
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Knowledge  of  the  husband  as  to  matters  pertaining  to  the 
community  property"  or  at  least  that  portion  of  the  com- 
munity committed  by  law  to  his  control,  would,  of  course, 
be  knowledge  of  the  wife,  for  he  is  by  law  her  agent  with 
respect  to  such  property.  At  this  point  interesting  questions 
arise  growing  out  of  recent  amendment  to  the  community  prop- 
erty statute.  The  husband  is  not  now  the  sole  agent  of  the 
community,  and,  indeed,  he  is  now  denied  the  right  to  manage, 
control,  or  dispose  of  certain  community  property,  but  such 
rights  are  vested  exclusively  in  the  wife.  So  that,  following 
the  logic  of  the  decisions,  it  should  be  held  that  as  to  that 
portion  of  the  community  over  which  the  wife  is  given  the  sole 
control,  he  is  not  her  agent  at  all,  and  that  notice  to  him,  as 
in  cases  of  her  separate  rights,  would  not  be  notice  to  her, 
but  that  as  to  such  property  notice  to  her  would  affect  him. 
This  is  the  necessary  rationale  of  the  reasoning  as  it  is  affected 
by  the  statute. 

§  111.  His  possession  for  her. 

Under  the  operation  of  our  statutes  giving  the  husband  the 
right  to  the  custody  and  control  of  the  community  property 
and  also  of  the  wife's  separate  property,  it  has  been  uniformly 
held  that  such  possession  by  him  is  in  law  her  possession  as 
well,  and  that  there  could  not,  therefore,  be  any  adversity 
of  holding  between  them.*®  If  the  husband  makes  a  sale  of 
his  property,  whether  personalty  *  or  realty,*  to  the  wife,  and 
he  retains  the  possession  of  it,  the  circumstance  is  of  little 
or  no  weight  in  determining  the  validity  of  the  transaction, 
for  his  continued  possession  is  perfectly  lawful  and  regular. 

The  possession,  too,  of  the  husband,  is  the  possession  of  the 
wife,  whether  the  right  is  asserted  by  her  against  a  stranger 
on  her  plea  of  limitation,'  or  against  the  husband  himself, 

w  Thompson  v.  Harmon,  —  Tex.  i  Broussard   v.    Lawson,   —   Tex. 

Civ.  App.  — ,  152  S.  W.  1161.  Civ.  App.  — ,  124  S.  W.  712. 

80  Hunter  v.  Magee,  31  Tex.  Civ.  «  Robertson  v.  Hefley,  65  Tex.  Cir. 

App.  304,  72  S.  W.  230;  Watkins  v.  App.  368,  118  S.  W.  1159. 

Vt'ntkins,  —  Tex.  Civ.  App.  — ,  119  « B.   C.   Evans  Co.  v.   Guipel,  — 

S.  W.  145.  Tex.  Civ.  App.  — ,  35  S.  W.  940. 
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on  her  plea  for  specific  performance  of  his  parol  contract  to 
convey.*  His  possession,  therefore,  being  lawful,  and  being 
the  possession  of  both,  agreements  such  as  leases,'^  recognition 
of  title  in  another,  and  the  like,  would  bind  the  wife  where 
her  ri^ts  are  dependent  upon  the  character  of  his  possession.® 

Just  what  effect  our  recent  amendment  of  the  marital  prop- 
erty rights  statute  will  have  in  this  respect  remains  to  be  seen ; 
probably  very  little,  for  there  is  but  one  family,  and  the  pos- 
session of  either  husband  or  wife  in  obedience  to  the  require- 
ments of  law  is  not  and  cannot  be  adverse  to  the  rights  of  the 
other  in  the  particular  property. 

Where,  however,  the  husband  or  wife  maintains  possession 
contrary  to  the  statute,  no  reason  is  apparent  why  it  may  not 
be  adverse  to  the  other,  though  the  contrary  has  been  held."' 
It  seems  inconceivable  as  a  legal  proposition  to  recognize  the 
rigjit  of  the  husband  or  wife  to  sue  the  other  with  respect 
to  contract  or  property  rights,  and  yet  to  deny  to  such  parties 
the  benefits  of  a  defense  such  as  that  of  limitation  recognized 
by  law  in  favor  of  other  litigants,  and  yet  such  is  the  effect 
of  the  holding  denying  that  there  can  be  an  adverse  posses- 
sion in  favor  of  the  wife  or  husband  against  the  other.  Clear 
tnd  satisfactory  evidence  of  the  character  of  the  holding  doubt- 
few  should  be  required,  but  there  can  be  no  sound  reason  for 
denying  that  the  circumstances  may  be  such  that  a  wife's  pos- 
session of  property,  even  of  the  community  property,  may  in 
»  proper  case  be  adverse  to  her  husband. 

But  where  the  claim  of  right  is  "as  the  wife,''  it,  of  course, 
cannot  be  adverse  to  the  husband,  for  such  claim  is  necessarily 
»  recognition  of  the  husband's  rights,  under  whom  it  is  made.* 

Where  the  separate  property  of  a  married  woman  is  stolen, 
this  possession  of  the  husband  is  suflBcient  to  support  an  alle- 
gation of  ownership  in  him;  or  the  indictment  may  charge 

*R«y«  T.  Escalera,  —  Tex.  Civ.  ^  Cervantes  v.  Cervantes,  —  Tox. 

App.  -,  131  8.  W.  627.  Civ.  App.  —,  76  S.  W.  790. 

•Smith  T.   Adoue,   —   Tex.   Civ.  •  Hay  worth  v.  WiUiams.  102  Tex. 

App. -,  154  8.  W.  258.  308,  132  Am.  St.  Rep.  879,  116  S. 

*Teiu  k  N.  O.  R.  Co.  t.  Speights,  W.  43. 
•♦  Tex.  350,  60  a  W.  659. 
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the  ownership  in  the  wife.'  But  it  does  not  follow  from  this 
that  in  such  criminal  pleading  the  property  of  the  husband 
may  be  alleged  to  belong  to  the  wife/®  for  in  the  former  case 
the  possession  of  the  husband  is  the  necessary  result  of  our 
legislation  upon  the  marital  rights,  whilst  in  the  latter,  the 
wife  not  having  a  control  over  and  right  to  the  possession  of 
her  husband's  property,  the  allegation  of  ownership  should 
be  in  him. 

§  112.  Where  husband  and  wife  live  apart. 

The  sole  management  of  the  community  property  and  sep- 
arate property  of  the  wife,  which  has  heretofore  been  com- 
mitted to  the  husband,  has  been  held  to  depend  upon  their 
living  together  as  husband  and  wife  in  such  a  way  that  he 
may  properly  exercise  that  trust.  This  exclusive  right  has 
not  been  permitted  where  the  parties  were  permanently  sep- 
arated, and  the  courts  have  not  hesitated  even  to  interfere  with 
his  attempted  exercise  of  it  under  such  circumstances.**  But 
while  this  right  to  manage,  control,  and  dispose,  is  by  the  terms 
of  the  statute  to  continue  '^during  marriage,"  still  this  neces- 
sarily is  meant  to  apply  only  in  those  cases  where  the  husband 
by  his  presence  and  willingness  to  assume  the  trust  is  in  a 
position  properly  to  discharge  it  with  justice  to  the  wife." 
The  authorities  are  numerous  to  the  effect  that  where  the  hus- 
band has  abandoned  the  wife  and  is  no  longer  discharging  the 
duties  incumbent  upon  him  as  manager  of  the  connubial  part- 
nership, the  rights  of  the  wife  which  have  hitherto  been  passive 
immediately  become  active,  and  she  herself  may  do  the  things 
which  ordinarily  are  intrusted  by  law  to  the  husband  as  the 
head  of  the  family.     This  arises  out  of  the  necessity  of  the 

»  Code  Crim.  Proc.  art.  457 ;  Ware  46  Tex.  Crim.  Rep.  562,   81   S.  W. 

V.  State,  2  Tex.  App.  547;   Burt  v.  708. 

State,  7  Tex.  App.  578 ;  Coombes  v.  10  Lucas  v.  State,  36  Tex.  Crim. 

State,   17  Tex.  App.  258;   Lucas  v.  Rep.  397,  37  S.  VV.  427. 

State,  36  Tex.  Crim.   Rep.  397,  37  "  Dority  v.  Dority,  30  Tex.  Civ. 

S.  W.  427;  Willis  v.  State,  34  Tex.  App.  216,  Vo  S.  W.  338,  96  Tex.  215. 

Crim.  Rep.  148,  29  S.  W.  787;  Sin-  00  L.R.A.  941,  71  S.  W.  950. 

clair  V.   State,  34  Tex.   Crim.   Rep.  l«  Bledsoe  v.   Fitts,  47   Tex.   CiT. 

453,  30  S.  W.  1070;  Hames  v.  State,  App.  578,  105  S.  W.  1142. 
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situation,  based  upon  the  inherent  rights  of  the  wife  herself 
to  her  own  property  and  a  share  in  the  community,  and  out 
of  the  dereliction  of  the  husband  in  the  discharge  of  the  statu- 
tonr  duties  imposed  upon  him  as  agent  of  the  community. 

§  113.  HiHlMiid's  interest  in  wife's  property  is  an  insurable 


This  right  of  the  husband  to  the  possession  of  his  wife's 
realty  has  been  held  to  be  such  a  right  in  the  property  as 
to  give  him  an  insurable  interest  therein.  The  question  was 
fairly  presented  and  decided  in  Continental  Fire  Asso.  v.  Wing- 
iield,'32  Tex.  Civ.  App.  194,  73  S.  W.  847,  as  follows:  "It 
appears  from  the  evidence  that  the  property  insured  and  de- 
rtroyed  was  the  property  of  the  wife  of  plaintiff  and  her  minor 
children  by  a  former  husband,  and  that  at  the  time  of  the 
inanrance  and  the  time  of  the  destruction,  it  was  the  home- 
stead of  the  plaintiff  and  his  wife.  He  was  in  the  actual  use 
and  possession  of  the  property,  enjoying  it  as  a  home,  and 
this  right  of  possession,  use,  and  enjoyment  would  continue 
for  such  length  of  time  as  he  and  his  wife  would  desire  to 
w«e  the  property  for  that  purpose.  It  might  be  for  the  life 
of  either  or  both.  The  right  of  use  and  possession  was  a  valu- 
able one,  which  attached  to  the  house  and  improvements  located 
upon  the  premises  and  gave  the  husband  such  an  interest  as  he 
could  protect  by  insurance." 

Aside  from  any  homestead  use,  the  husband  yet  has  a  very 
substantial  interest  in  the  wife's  separate  real  estate.  She 
cannot  alienate  the  same  without  his  consent.  Such  an  inter- 
est ought  to  be  insurable. 


CnAPTER  IX. 


TRANSACTIONS  BETWEEN  HUSBAND  AND  WIFE. 


§  114.  In    general;     common    law; 
Spanish  law. 

§  116.  Concerning  the  separate  prop- 
erty. 

§  116.  Concerning    the    community 
property. 

§  117.  Husband's  deed  to  wife;  pre- 
sumptions; delivery. 

§  118.  Husband's  deed  to  wife;   no 
consideration;  gift. 

§  119.  Taking  deed  in  wife's  name. 
§  120.  Verbal  sale  or  gift. 
§  121.  Same;  evidence  to  establish. 
§  122.  Same;    depositing  money  in 
bank. 


§  123.  Intention  of  parties;  evi- 
dence. 

§  124.  Husband  or  wife  as  trustee 
for  the  other. 

§  125.  Husband's  or  wife's  convey- 
ance to  trustee  for  the 
other. 

§  126.  Wife's  deed  to  her  husband. 

§  127.  Husband  or  wife  as  creditor 
of  the  other. 

§  128.  Same  subject;  mortgage  or 
other  preference  to  secure 
or  pay  such  debt. 

§  129.  Creditors. 

§  130.  Agreements  to  arbitrate. 

§  131.  Separation  deeds. 


§  114.  In  general;  common  law;  Spanuh  law. 

The  unity  of  husband  and  wife  at  common  law  forbade 
the  making  of  gifts  and  conveyances  by  the  one  to  the  other, 
as  it  did  ordinary  contracts  between  them.  This  fiction  was 
one  of  the  best  settled  fictions  of  that  system.  Upon  marriage 
the  wife  was  civiliter  mortua.  A  transfer  from  one  to  the 
other  had  to  be  effected  through  a  third  person  or  trustee;  the 
would-be  grantor  conveyed  to  the  third  party,  and  the  third 
party  in  turn  conveyed  to  the  would-be  grantee.  But  a  direct 
conveyance  by  either  to  the  other  was  void.  But,  the  reason 
for  this  rule  not  being  recognized  by  us,  the  intervention  of 
such  third  person,  except  where  necessary  to  meet  the  require- 
ments of  the  statute  of  conveyances,  is  not  required."  So,  too, 
under  the  Spanish  law  donations  between  husband  and  wife 


WFitts    T.    Fitts,    14    Tex.    443; 
Reynolds  v.  Lansford,  16  Tex.  287. 
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were  prohibited.     This  rule  to  be  sure  had  its  exceptions, 

one  of  which  was  that  the  donation  was  valid  if  not  revoked 

before  the  death  of  the  donor.**     But  with  us  the  separate 

identity  of  the  wife  being  admitted,  as  well  as  her  right  to 

receive  and  own  property,  the  rules  of  those  two  systems  have 

very  little  analogy  to  ours.     Owning  her  property,  she  may 

do  pretty  much  as  she  pleases  with  it,  subject  only  in  certain 

cases  to  the  consent  of  her  husband ;  she  may  deal  here  much 

more  freely  than  she  may   assume  pecuniary   liabilities  by 

contract     Prior  to  the  passing  of  laws  regulating  marital 

rights  the  Spanish  rule  obtained.     Since  then,  although  the 

body  of  the  common  law  was  thereby  adopted,  the  rights  of 

niarried  women  being  specially  defined,   a   wide   divergence 

in  the  matter  of  her  right  to  donate,  convey,  and  receive  and 

hold  property  to  and  from  her  husband  has  been  recognized." 

Generally,  whatever  may  be  the  subject  of  a  transfer  may  be 

passed  from  one  spouse  to  the  other.    More  particularly,  and 

with  what  limitations,  will  be  seen  in  the  succeeding  sections 

of  this  chapter. 


§  lis.  Concerning  die  separate  property. 

Since  the  enlarged  powers  of  conveyance  conferred  on  mar- 
ried women  by  the  amendment  of  1913,  there  can  be  no  doubt, 
if  there  ever  was,  of  the  wife's  power  to  make  a  gift  or  con- 
^yance  of  her  property  to  her  husband.  By  the  terms  of 
that  amendment  she  has  the  ''sole  management,  control,  and 
disposition  of  her  separate  property,  both  real  and  personal."  " 
This  power  is  very  general  and  broad,  and  is  only  limited  by 
<>ther  provisions  respecting  the  mode  of  conveyancing.  But 
there  has  never  been  any  real  doubt  as  to  the  rights  of  the 


>*Ferrit  t.  Parker,  13  Tex.  385; 
Fkrker  t.  Chance,  11  Tex.  513. 

"HirtweU  T.  Jackson,  7  Tex. 
^<:  Reynolds  t.  Lansford,  16  Tex. 
287;  Fitti  T.  Fitts,  14  Tex.  443; 
Snith  T.  Strahan,  16  Tex.  314,  67 
^  Dec.  622;  Story  t.  Marshall, 
^  Ta.  305,  76  Am.  Dec.  106; 
^ith   ?.    Boquet,    27    Tex.    507; 


Bradshaw  v.  Mayfield,  18  Tex.  21; 
Cox  V.  Miller,  54  Tex.  10;  Green 
V.  Ferguson,  62  Tex.  525;  Rich- 
ardson y.  Hutchins,  68  Tex.  81,  3 
S.  W.  276;  Riley  v.  Wilson,  86 
Tex.  240,  24  S.  W.  394;  Swearin- 
gen  V.  Reed,  2  Tex.  Civ.  App.  364, 
21    8.    W.   383. 

16  r^ws,  33d  Leg.  1913,  p.  61. 
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husband  and  wife  to  make  gifts  and  transfers  of  their  prop- 
erty to  the  other.  '*He  may  purchase  land  from  her  and  may 
sell  land  to  her.  ...  In  fact,  his  power  to  contract  with  her 
seems  to  be  limited  only  by  her  incapacity  to  convey  land  to 
him  because  of  the  fact  that  he  cannot  join  her  in  the  con- 
veyance." "  So  that  either  may  transfer  or  encumber  his 
or  her  personal  property  to  the  other  at  will,  and  may  deal 
similarly  with  his  or  her  real  property,  subject  only  to  the 
statute  of  conveyancing  and  to  the  rights  in  all  cases  of  cred- 
.  itors,  which  limitations  will  be  considered  further  hereafter. 

§  116.  Concenimg  the  community  property. 

The  interest  of  each  of  the  parties  in  the  common  property 
is  as  much  the  subject  of  conveyance  as  though  the  entire 
estate  were  owned;  and  without  anticipating  a  discussion  of 
the  nature  of  the  interest  of  the  partners  in  this  common 
property,  which  belongs  to  a  subsequent  chapter"  of  this  work, 
it  is  sufficient  to  say  here  that,  with  the  limitations  hereafter 
noticed,  either  spouse  may  legally  sell,  transfer,  or  donate  to 
the  other  his  or  her  interest  in  the  community  property  of  the 
marriage.**  The  right  of  one  to  give  his  property,  whether 
separate  or  community,  to  another,  even  though  it  be  his  marital 
consort,  is  absolute,  where  the  principle  is  not  violated  that  one 
must  be  just  before  he  is  generous.**  And  even  where  the 
conveyance  is  in  violation  of  the  statute  of  fraudulent  convey- 
ances, it  is  nevertheless  valid,  where  creditors  and  innocent  pur- 
chasers do  not  complain.*  The  husband  may  exchange  the 
community  property  for  the  separate  property  of  the  wife,  and 
vice  versa. 


"Sparks  v.  Taylor,  99  Tex.  411, 
6  L.R.A.(N.S.)    381,  90  S.  W.  485. 

!•  See   post,   chap.   XIX. 

Wllartwell  v.  Jackson,  7  Tex. 
576;  Parker  v.  Chance,  11  Tex.  513; 
Higgins  V.  Johnson,  20  Tex.  389, 
70  Am.  Dec.  394;  Dunham  v.  Chat- 
ham, 21  Tex.  231,  73  Am.  Dec.  228; 
I^wis  V.  Simon,  72  Tex.  470,  10  S. 
W.  654;  Sparks  v.  Taylor,  99  Tex. 
411,  6  L.R.A.(N.S.)    381,  90  S.  W. 


485,  —  Tex.  Civ.  App.  — ,  87  S. 
W.  740. 

«0  Bruce  v.  Koch,  —  Tex.  Civ. 
App.  — ,  40  S.  W.  626;  Cheek  v. 
Herndon,  82  Tex.  146,  17  S.  W. 
763;  Herndon  v.  Reed,  82  Tex.  647, 
18  S.  W.  665;  Kane  v.  Ammcrman, 
—  Tex.  Civ.  App.  — ,  148  S.  W.  815. 

1  Miller  v.  Koertge,  70  Tex.  162, 
8  Am.  St.  Rep.  587,  7  S.  W.  691. 
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§  117.  Hatband's  deed  to  wife;  presumptions;  delivery. 

As  between  the  parties  and  those  claiming  under  them,  the 
preeumption  obtains,  from  the  making  of  a  deed  by  the  hus- 
band to  the  wife,  that  it  was  the  intention  of  the  grantor  to 
transfer  separate  or  community  interest  in  the  subject  of  the 
conveyance,  to  the  wife  to  be  her  separate  property.*    Indeed, 
it  is  hardly  proper  to  speak  of  it  as  a  presumption  merely, 
for  its  effect  is  to  pass  the  title  absolutely,  subject  only  to  be 
impeached  as  similar  conveyances  between  strangers.     Having 
the  right  to  convey  the  community,  then,  a  deed  by  the  husband 
to  the  wife  of  a  life  estate  therein  with  remainder  over  to 
"thew,  which  the  wife  assents  to,  is  binding  upon  her,'  for 
the  capacity  which  she  has  to  take  title  through  conveyances 
from  him  includes  that  to  contract  with  him  so  far  as  it  is 
involved  in  consenting  to  and  accepting  the  deeds.    As  to  what 
will  constitute  a  delivery  of  such  a  deed,  it  is  a  question  of 
intention.    Under  our  laws  the  husband  has  had  the  exclusive 
control  of  the  wife's  property,  and  this  without  regard  to  the 
wurce  of  her  title;  by  virtue  of  this  right  he  was  entitled  to 
the  possession  of  whatever  appertained  to  her  property,  includ- 
ing her  muniments  of  title.     A  delivery  by  a  stranger  of  the 
wife's  title  papers  to  the  husband  would  be  a  delivery  to  her.* 
It  follows,  then,  that  should  the  husband  execute  to  the  wife 
t  conveyance,  although  he  retains  the  manual  possession  thereof, 
it  would  be  held,  unless  a  contrary  intention  is  shown,  that 
his  possession  is  the  possession  of  the  wife,  and  a  delivery  bo 
presmned  as  matter  of  fact  and  of  law.*     There  is  nothing 
inconsistent  in  the  possession  of  the  husband  with  ownership 
hy  the  wife ;  indeed,  he  is  the  only  person  authorized  by  law 
to  manage  and  control  her  separate  property,  and  for  such 

•Hunter  v.  Hunter.  —  Tex.  Civ.  *  Newman    v.    Newman,    —   Tex. 

-^W-  —    45   S.   W.   820;    Davis  v.  Civ.  App.  — ,  86  S.  W.  635. 

I>»vi«,  44  Tex.   Civ.   App.   238,   98  »  Richardson  v.  Hutclnns,  68  Tex. 

^.  W.  198;  KinKaid  v.  Lee.  54  Tex.  81,  3  S.  W.  276;  McCartney  v.  Mc- 

<n.  App.  822,  119  S.  W.  342.  Cartney,  93  Tex.  359,  55  S.  W.  310; 

•Undly  V.  Lindly,  —  Tex.   Civ.  Newman  v.  Newman,  —  Tex.  Civ. 

App,  -,  109  8.  W.  467,   102  Tex.  App.  — ,  86  S.  W.  635. 
135, 113  S.  W.  750. 
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purposes  he  is  entitled,  even  as  against  the  wife  herself,*  to 
its  possession,  or  at  least  such  was  the  law  till  the  change  in 
this  respect  wrought  by  the  amendment  of  1913  giving  to  the 
wife  the  exclusive  control  of  her  separate  property. 

It  is  not  necessary  that  the  husband  should  declare  that  the 
conveyance  is  to  the  sole  and  separate  use  of  the  wife;  the 
instrument  could  have  no  other  meaning.''  And  if  such  a  con- 
veyance, absolute  on  its  face,  is  executed  by  the  husband  to 
the  wife  in  consideration  of  her  promise  to  live  with  and  care 
for  him,  the  title  would  not  revert  to  him  upon  her  failure 
to  perform  her  promises ;  *  his  remedy,  if  he  has  any,  would 
be  for  the  fraud  inducing  the  execution  of  the  deed,  entitling 
him  to  a  cancellation. 

The  principle,  however,  would  not  apply  to  a  deed  by  the 
husband  as  trustee  for  another  to  his  wife,  for  here  the  con- 
veyance is  in  truth  by  the  owner  through  the  husband  as 
agent  only,  and  the  presumptions  ordinarily  attaching  to  the 
acquisition  of  property  during  coverture  would  obtain.' 

§118.  Husband's  deed  to  wife;  no  consideration;  gift. 

In  the  absence  of  any  evidence  of  intention  outside  of  the 
deed  in  a  conveyance  by  the  husband  to  the  wife,  where  it 
was  shown  that  no  consideration  passed,  and  that  that  men- 
tioned in  the  deed  was  merely  nominal,  our  supreme  court  held 
that  such  deed  "must  be  taken  as  evidencing  the  intention  which, 
upon  its  face,  it  imports, — that  is,  to  convey  to  the  wife  the 
estate  of  the  husband  in  the  property;"  and  very  correctly 


« Brown  v.  Brown.  61  Tex.  56. 

7  Lewis  V.  Simon,  72  Tex.  470,  10 
S.  W.  554 ;  CaUahan  v.  Houston,  78 
Tex.  494,  14  S.  W.  1027;  Swear- 
ingen  v.  Reed,  2  Tex.  Civ.  App.  304, 
21  S.  W.  383;  Emery  v.  Barfield. 
—  Tex.  Civ.  App.  — ,  138  S.  W.  419, 
156  S.  W.  311;  Jones  v.  Humphreys, 
39  Tex.  Civ.  App.  644,  88  S.  W. 
403;  V^atts  v.  Bruce,  31  Tex.  Civ. 
App.  347,  72  S.  W.  258;  Du  Perier 
V,  Dn  Perier,  —  Tex.  Civ.  App.  — , 
126  S.  W.   10;   Bott  v.  Wright,  — 


Tex.  Civ.  App.  — ,  132  S.  W.  960; 
Bishop  V.  Gestean,  —  Tex.  Civ.  App. 
— ,  136  S.  W.  1141;  Parks  v.  Worth- 
ington,  101  Tex.  505,  109  S.  W.  909 ; 
Bird  V.  Lester,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  112;  Molloy  v.  Brow- 
er,  —  Tex.  Civ.  App.  — ,  171  S.  W. 
1079. 

«Odom  V.  Odom,  —  Tex.  Civ. 
App.  — ,  139  S.  W.  900. 

»  Parks  v.  Worth  ington,  101  Tex. 
505,  109  S.  W.  909. 
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reuoned  that  it  must  have  been  intended  to  have  some  opera- 
tion upon  the  estate  of  the  grantor^  and  that  it  must  be  taken 
to  have  changed  the  estate  from  community  into  separate  prop- 
erty of  the  wife,  in  the  absence  of  any  other  or  diflFerent  pur- 
pose in  the  making  of  the  conveyance.**^  For,  as  between  the 
parties  and  those  claiming  under  them,  the  deed,  being  with- 
out consideration,  will  be  upheld  as  a  gift,**  provided  the  rights 
of  others  are  not  prejudiced. 

A  deed  from  the  husband  to  the  wife  based  entirely  upon  the 
consideration  of  love  and  affection  is  perfectly  valid  as  between 
the  parties  and  those  claiming  under  them,**  but  might  not 
be  as  to  encumbrances  or  prior  creditors.*' 

But  where  the  husband  conveys  land  to  his  wife  by  deed  to 
take  effect  "at  and  after  his  death,"  whether  construed  as  a 
deed  or  will,  the  wife  takes  no  separate  estate  in  another  tract 
received  in  exchange  therefor,  where  she  voluntarily  joins  her 
husband  in  the  deed  thereto  and  the  tract  so  received  is  deeded 
to  the  husband,*^  such  acts  amounting  to  a  waiver. 

{  119.  Takmg  deed  in  wife's  name. 

Of  course,  the  act  of  the  parties  in  taking  a  conveyance  of 
property  in  tlie  name  of  the  wife,  limiting  the  title  to  her 
separate  use,  unmistakably  evidences  an  intention  that  the 
ttme  should  belong  to  her  separate  estate.**  But  even  where 
the  title  is  not  so  limited,  the  fact  that  the  deed  is  taken  in 
the  wife's  name  is  a  circumstance  tending  to  show  that  the 
husband  intended  the  title  should  vest  separately  in  her,  and 
W  justify  a  finding  that  such  was  the  fact.*'  At  all  events 
^s  circumstance,  along  with  others,  may  be  looked  to  as  evi- 

"Story    ▼.    Marshall,     24    Tex.  WQebhart    v.    Gebhart,    —    Tex. 

>*».  76  Am.  Dec  106.  Civ.  App.  — ,  61  S.  W.  964. 

USUfford    ¥.    SUfford,    41    Tex.  16  Story  v.  Marshall,  24  Tex.  306, 

^11  76  Am.  Dec.   106;   Peters  v.  Clem- 

"Kobertaoii    ▼.    Hefley,    55    Tex.  enta,  46  Tex.   114;    Tison   y.  Gass, 

Or.  App.  368,  118  8.  W.  1169.  46  Tex.  Civ.  App.  163,   102   S.   W. 

"Ptrka  T.  Worthington,  —  Tex.  751;    Emery    v.    Barfield,    —    Tex. 

Gf.  App.  — ,  104  8.  W.  921.  Civ.  App.  — ,  166  S.  VV.  311. 

^m\\\^  y.    Phillips,    23    Tex. 
Of.  App.  532,  57  8.  W.  59. 
M-R^IL 
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dence  of  the  husband's  intention  that  the  estate  should  belong 
separately  to  the  wife,  which  intention  would  control  in  so 
far  as  the  rights  of  the  immediate  parties  and  those  claiming 
under  them  are  concerned." 

One  who  acquires  an  interest  in  the  land,  however,  without 
notice  of  the  wife's  rights,  would  be  protected  upon  the  prin- 
ciples of  law  usually  invoked  by  innocent  purchasers  of  an- 
other's property.** 

§  120.  Verbal  tale  or  gift. 

From  what  has  gone  before,  it  will  be  perceived  that  there 
is  no  difficulty  in  assenting  to  the  doctrine  allowing  gifts  and 
conveyances  between  husband  and  wife.  The  one  may  convey 
to  the  other  his  property  upon  any  consideration,  whether  valu- 
able or  good,  and  the  sale,  gift,  or  donation,  except  where 
interdicted  by  the  statute  of  frauds,  may  as  well  be  oral  as 
written.*'  The  only  seeming  difficulty  in  the  application  of 
the  rule  is  in  the  avenues  for  fraud  and  false  swearing  thus 
opened  up.  But  this  is  not  a  real  objection,  and  greater  harm 
would  come  from  the  adoption  of  a  rule  forbidding  all  gifts 
and  conveyances  between  them,  besides  the  fact  that  such  a  rule 
would  be  at  total  variance  with  the  whole  scheme  of  our  marital 
rights  laws,  which  especially  recognizes  the  wife's  individuality 
and  capacity  to  own  property,  and  hence  her  consequent  right 
to  acquire  it  by  all  the  ways  usual.  Mere  mistake  of  the  hus- 
band in  supposing  as  matter  of  law  that  certain  property  is 
the  property  of  the  wife  will  not  make  it  such;  though  if  the 
husband  relinquishes  his  claim  to  it  because  he  believes  it  just 
to  the  wife,  then  there  is  a  gift.*® 

§  121.  Same;  evidence  to  establish. 

Verbal  sales  and  gifts  between  husband  and  wife  ought  not 

n  Hardin  v.  Jones,  29  Tex.  Civ.  lard  v.  Carmichael,  83  Tex.  355,  18 

App.  350,  08  S.  W.  836;   Gameson  S.  W.  734;  Pitts  v.  Elslcr,  87  Tex. 

V.  Gameson,  —  Tex.  Civ.  App.  — ,  347,    28    S.    W.    518;    Kcndrick    v. 

302  S.  W.  1169.  Taylor,  27   Tex.  695;    Bradshaw  v. 

iBRamey    v.    Eskridge,    33    Tex.  Mayfield,  18  Tex.  21. 

Civ.  App.  373,  76  S.  W.  763.  «0  Wofford  v.  Lane,  —  Tex.  Civ. 

l»  Thompson    v.   Wilson,    24   Tex.  App.  — ,  167  S.  W.  180. 
Civ.  App.  666,  60  S.  W.  354;   Bal- 
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to  be  admitted,  however,  except  upon  clear  and  satisfactory 
evidence  that  the  title  to  the  property  was  devested  out  of  the 
vendor  or  donor  and  vested  in  the  vendee  or  donee.*  Such 
transactions  ought,  for  reasons  that  readily  suggest  themselves, 
to  be  subjected  to  the  closest  scrutiny,  and  not  sustained  except 
upon  the  clearest  proof  of  their  bona  fides.'  But  this  rule, 
while  salutary  on  principle,  and  confessedly  sound  as  a  legal 
proposition,  is  one  much  subject  to  abuse,  as  trial  courts  and 
juries  are  not  infrequently  slow  to  give  proper  consideration 
to  testimony  relative  to  such  transactions.' 

§  122.  Same;  depositing  money  in  bank. 

As  a  circumstance  within  itself  insufficient  to  show  an  inten- 
tion upon  the  part  of  the  husband  to  make  a  gift  to  his  wife 
by  a  deposit  of  money  in  the  bank  in  her  name,  the  case  of 
Wellborn  v.  Odd  Fellows  Bldg.  &  Exch.  Co.  56  Tex.  501,  is  in 
point  There  the  husband  made  a  deposit  of  money,  taking 
the  receipt  in  his  wife's  name,  but  did  nothing  further  to 
evidence  an  intention  to  make  her  a  gift  of  it;  but,  on  the  con- 
trary, afterward  conditionally  promised  payment  of  his  debt  out 
of  the  fund;  it  was  considered  insufficient  evidence  to  estab- 
lish a  gift  On  principle,  such  ought  at  least  to  show  prima 
facie  an  intention  of  gift.  In  the  absence  of  further  explana- 
tion, such  conduct  should  be  held  to  evidence  some  intention 
concerning  the  deposit,  and,  being  tantamount  to  handing  her 
the  money  in  person,  that  it  was  his  intention  to  make  her  a 
gift  of  it,  is  the  most  reasonable. 

Perhaps  under  the  present  statute,*  which,  at  least  as  to  the 
bank  holding  the  fund,  makes  a  deposit  prima  facie  the  separate 
property  of  the  person  in  whose  name  the  account  stands,  the 
circumstance  of  a  deposit  by  the  husband  in  the  wife's  name 
would  have  greater  cogency.  It  would  seem  that  it  ought,  for 
by  such  conduct  the  husband  very  conclusively  authorizes  the 
hank  to  treat  the  fund  as  the  separate  property  of  the  wife, 

iBradshaw  v.  Mayfield,   18  Tex.      69.5;    Barziza    v.    Graves,    25    Tex. 
11.  322;   Faulk  v.  Faulk,  23  Tex.  653. 

SKendrick    v.    Taylor,    27    Tex.  » See  post,  §  123. 

*  Acta,  33d  Leg.  1913,  p.  61. 
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and  this  ought  to  be  considered  as  some  evidence  that  he  intend- 
ed his  act  to  have  such  effect  generally. 

§  123.  Intention  of  parties;  evidence. 

In  considering  the  effect  of  an  attempted  gift  or  conveyance, 
it  is  apparent  that  the  intention  of  the  parties  is  of  vital  im- 
portance; and  in  arriving  at  a  knowledge  of  that  intention, 
resort  may  be  had  to  the  declarations  and  acts  of  the  husband, 
where  he  is  the  grantor  or  donor  and  the  wife  the  grantee  or 
donee.*  In  Smith  v.  Strahan,  25  Tex.  103,  Wheeler,  Ch.  J., 
says:  "The  acts  and  declarations  of  the  husband  before  the 
taking  of  the  conveyance,  having  reference  to  it,  and  correspond- 
ing with  his  after  acts  evidencing  his  intention  and  purpose 
respecting  it,  and  the  subsequent  statements  of  the  wife,  in 
so  far  as  they  conduced  to  countervail  the  prima  facie  inference 
deducible  from  the  fact  of  taking  the  deed  in  her  name,  were 
admissible  and  proper  to  be  submitted  to  the  jury  for  their 
consideration  in  coming  to  a  conclusion  upon  the  question 
whether  the  real  intention  and  purpose  of  taking  the  deed  in 
the  name  of  the  wife  was  to  make  a  donation  or  gift  of  the 
property  to  her  sole  and  separate  use."  And  in  Eichardsou 
V.  Hutchins,  68  Tex.  81,  3  S.  W.  276,  where  the  husband  sur- 
rendered an  obligation  for  bonds,  and  took  in  its  place  a  new 
obligation  in  his  wife's  favor,  which  was  delivered  to  a  third 
person  with  instructions  to  collect  and  hold  the  interest  for  the 
wife's  benefit,  although  he  afterward  resumed  possession  of 
the  obligation  and  used  its  proceeds,  where  he  had  repeatedly 
declared,  before  and  afterward,  that  he  intended  a  gift  to  his 
Avife,  the  court  held  such  facts  and  declarations  suflBcient  to 
establish  a  gift  to  his  wife.  Many  authorities  might  be  cited 
to  the  point  that  the  husband's  declarations  accompanying  the 
4ict  of  causing  a  conveyance  to  be  made  to  the  wife  in  her  own 
name  are  admissible  as  bearing  upon  his  intention  of  making 
her  a  gift  of  the  property .' 

ft  German  Ins.  Co.  ▼.  Hunter,  —  389,  70  Am.  Dec.  394;  Goldberg  v. 

Tex.  Civ.  App.  — ,  32  S.  W.  344;  McCracken,    —   Tex.    — ,    8    S.    W. 

Wofford  V.  Lane,  —  Tex.  Civ.  App.  676;  Branch  v.  Makeig,  9  Tex.  Civ. 

— ,  167  8.  W.  180.  App.  399,  28  S.  W.  1060.    See  ante, 

6  Higgina    y.    Johnson,    20    Tex.  §  119. 
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The  agreement  of  the  husband  to  purchase  property  even  with 
community  funds  for  the  separate  estate  of  the  wife  is  valid 
and  binding  between  them  and  those  claiming  under  them^  but 
would  not  be  as  to  bona  fide  purchasers.'' 

It  must  not  be  understood,  however,  that  the  intention  of 
the  husband  in  making  a  conveyance  to  his  wife  can  be  inquired 
into  when  that  intention  would  have  the  effect  of  contradicting 
or  varying  the  effect  of  an  executed  conveyance  in  passing  the 
title.*  His  intention  may  be  material  upon  the  question  of 
the  execution  of  the  instrument,®  but  cannot  vary  the  effect  of 
a  completed  conveyance.  A  rule  permitting  grantors  to  con- 
tradict the  plain  import  of  their  solemn  deeds,  even  between 
the  parties  themselves,  would  be  fraught  with  much  mischief. 

If  the  language  of  the  deed  is  such  as  in  legal  effect  to  show 
the  intention  of  the  parties  and  to  exhibit  the  character  of  the 
right  created,  then  it  becomes  of  that  class  of  contractual  recitals 
which  in  deeds  estops  the  parties  from  denying  them."  It  has 
been  intimated,  however,  that  the  legal  import  of  the  deed  may, 
as  between  the  parties,  be  contradicted  by  showing  the  real 
intention  of  both  to  have  been  contrary  to  it**  But  this  dictum 
is  violative  of  the  principle  just  discussed. 

Most  of  the  discussions  have  arisen  in  respect  to  the  effect 
of  deeds  from  third  persons  to  the  wife,  and  it  is  settled  that  if 
the  deed  show  nothing  to  the  contrary,  the  presumption  is  that 
property  conveyed  during  the  marriage  is  commimity  property ; 
but  it  may  be  shown  to  be  in  equity  her  separate  property  by 
proof  that  her  separate  estate  furnished  the  consideration;  or 
it  may  be  shown  that  the  husband  paid  the  consideration  out 
of  his  separate  funds,  and  caused  the  deed  to  be  made  to  the 
wife,  in  which  case  the  presumption  arises  that  he  intended  it 
as  a  gift  to  her ;  or  it  may  be  shown  that  the  husband  paid  the 

Y  Sparks  v.  Taylor,  —  Tex.  Civ.  Civ.  App.  — ,   326  S.   W.  638,   145 

App.  — ,  87  S.  W.  740,  99  Tex.  411,  S.  VV.  099;  Davis  v.  DaviH,  44  Tex. 

6  LwR.A.(N.S.)    381,  90  S.  W.  485.  Civ.  App.  238,  98  S.  W.  198;  l^rant- 

•  Lott  V.  Kaiser,  61  Tex.  G65.  ley  v.  Brantley,  —  Tex.  Civ.  App. 

9  McCartney    v.     McCartney,     93  — ,  145  S.  W.  1024. 
T«.  359,  55  S.  W.  310.  "  Brantley   v.   Brantley,   —  Tex. 

MKahn  v.  Kahn,  94  Tex.  114,  58  Civ.  App.  — ,  145  S.  W.  1024. 
8.  W.  825;  Shook  v.  Shook,  —  Tex. 
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consideration  out  of  the  community  estate,  in  which  case, 
though  he  may  have  caused  the  deed  to  be  made  to  the  wife,  the 
presumption  in  favor  of  the  community  would  nevertheless 
obtain ;  but  this  too  could  be  overcome  by  parol  evidence  of  an 
intent  on  his  part  to  convert  it  into  her  separate  property  by  a 
gift  of  his  interest."  But  these  are  all  instances  when  the 
deeds  do  not  show  the  intent  governing  the  transaction  between 
the  husband  and  wife.  In  the  absence  of  mutual  mistake  or 
fraud,  the  unambiguous  contract  alone  should  be  permitted  to 
speak  for  the  parties  to  it. 

That  a  conveyance  absolute  in  form  was  intended  as  a  mort- 
gage or  otherwise  in  trust  could,  of  course,  be  shown." 

If  husband  and  wife  through  mistake  of  law  treat  property 
as  the  wife's,  it  is  not  the  equivalent  of  a  gift  to  her,  since  there 
was  no  such  intention.    The  title  is  not  affected." 

§  124.  Husband  or  wife  as  trustee  for  the  other. 

At  common  law,  where  the  disabilities  of  coverture  were  very 
great,  a  married  woman  could  not  hold  property  in  trust  for 
her  husband.  "But  this  principle  has  little  or  no  force  under 
our  system  of  laws  and  of  marital  rights.  The  right  of  the 
wife  under  our  laws  to  hold  property  is  coequal  with  that  of 
the  husband;  and  upon  evidence,  it  may  be  shown  that  prop- 
erty in  the  name  of  one  is  really  held  for  the  benefit  of  the 
other.  ...  At  all  events,  where  the  fundamental  principle 
of  the  marital  relation  is  that  whatever  may  be  the  unity  of 
])cr8ons,  there  is  no  unity  of  estates,  there  can  be  no  such  rule  as 
that  the  wife  cannot  be  a  trustee  for  the  husband,  in  anv 
sense  which  would  preclude  evidence  showing  that,  although 
property  is  in  her  name,  it  was  intended  for  the  benefit  of  the 
husband."  "  And  there  is  nothing  in  the  relation  of  husband 
and  wife  under  our  system  which  would  prevent  the  husband 

12  Hi<;gin8    v.    Johnson,    20    Tex.  W  Hunter     v.     Hunter,     —    Tex. 

380,    70    Am.    Dec.    394;    Smith    v.       Civ.  App.  — ,  45  S.  W.  820. 
Stralian,  16  Tex.  323,  67  Am.  Dec.  M  Wofford  v.  Lane,  —  Tex.  Civ. 

622,  Id.  25  Tex.  103;  Kahn  v.  Kahn,       App.  — ,  167  S.  W.  180. 
04  Tex.  114,  58  S.  W.  825.  l»  Smith  v.  Strahan,  16  Tex.  314, 

67  Am,  Dec.  622. 
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from  holding  in  trust  for  the  wife  in  any  case  in  which,  under 
the  settled  rules,  a  resulting  trust  in  her  favor  would  exist,  were 
the  apparent  title  in  some  other  person.^'  If  the  trust  which 
is  only  implied  in  such  cases  be  recognized,  for  much  stronger 
reason  should  an  express  trust  be  permitted.  There  can  be 
no  doubt  of  it.  Either  may  hold  in  trust,  express  or  implied, 
for  the  other ;  "  and  the  trust  may  appertain  to  realty  **  or 
personalty." 

There  could  be  no  diflSculty  in  respect  to  the  wife's  right  to 
make  conveyances  of  the  trust  estate,  for  the  statutes  requiring 
the  joinder  of  the  husband  do  not  embrace  such  estates. 

§  125.  Hosbuid's  or  wife's  ccmveyance  to  trustee  for  tbe 
other. 

There  can  be  no  legal  necessity  for  such  a  method,  yet  there 
is  no  rule  of  law  to  forbid  the  husband's  conveying  an  estate 
to  a  trustee  for  the  benefit  of  the  wife ;  or,  so  far  as  the  statute 
of  conveyances  is  concerned,  he  may  convey  it  directly  to  her 
without  the  intervention  of  a  trustee. 

The  wife  may  as  lawfully  convey  her  property  to  the  hus- 
band as  he  to  her.  If  there  were  no  statute  disabling  her  from 
conveying  except  by  a  deed  in  which  he  joins,  her  power  to 
wnvey  directly  to  him  without  the  intervention  of  a  third  person 
would  be  as  clear  as  his  power  to  convey  directly  to  her.  There 
i8  nothing  in  the  statutes  regulating  her  conveyances  which 
would  in  any  manner  prevent  her  conveying  to  the  husband  if 
done  through  the  intervention  of  a  trustee.  The  provisions  of 
the  statute  are  for  her  protection,  and  when  a  conveyance  is 
made  to  a  third  person  with  the  intention  of  immediately  having 
it  reconveyed  to  the  husband,  the  wife  is  as  fully  protected  by 
a  privy  examination  as  though  there  was  no  such  intention  of 
reconveyance.  Her  husband's  joinder  in  the  deed  is  supposed 
to  be  for  the  purpose  of  protecting  her  against  the  undue  in- 
fluence of  others,  and  to  give  to  her  such  counsel  and  advice 
in  relation  to  the  transaction  as  it  is  to  be  presumed  that  a  hus- 

U  Parker   v.  Coop,   60   Tex.   111.  WJarrell   v.   Crow,  30  Tex.   Civ. 

"See   post,   §§   383,   384,  App.  629,  71  S.  W.  307. 

"Carter  ▼.   Bolin,  —  Tex.   Civ. 
App.  — ,  30  8.  W.  1084. 
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band,  having  due  regard  for  the  interests  of  his  wife,  as  well 
as  for  his  own  interest,  would  always  be  ready  to  give.  But 
nowhere  does  the  statute  require  that  the  wife  be  counseled  by 
the  husband,  and  a  deed  properly  signed  and  acknowledged  by 
both  husband  and  wife  would  be  as  valid  without  any  com- 
munication whatever,  as  it  would  if  executed  after  the  most 
deliberate  consultation.  That  she  is  under  such  circumstances 
probably  denied  his  fair  and  unbiased  advice  is  doubtless  true. 
But  the  law  can  give  her  only  an  opportunity  for  seeking  his 
counsel;  it  cannot  vouch  that  his  advice  will  be  given  at  all, 
or  that  when  given  it  will  be  wholesome.  Such  a  conveyance, 
then,  meeting  the  requirements  of  the  statute,  the  reconveyance 
by  such  third  person  will  have  the  effect  of  vesting  the  pro- 
perty in  the  husband.*'  And  the  effect  is  precisely  the  same, 
and  the  power  just  as  great,  whether  the  estate  conveyed  is  her 
separate  property,  the  community  property,  or  even  the  home- 
stead, the  conveyance  in  either  case  devesting  her  title  and  vest- 
ing it  in  the  husband. 

§  126.  Wife's  deed  to  her  husband. 

But  evidently  this  is  the  only  way  by  which  a  conveyance 
to  the  husband  may  be  effected  by  the  wife ;  for  she  cannot,  by 
reason  of  the  plain  mandates  of  the  statute,  convey  directly 
her  real  property  to  him.  The  husband  may  make  such  con- 
veyance, but  he  is  not  restricted  by  statute  to  a  particular 
mode.  Her  inability  to  convey  by  a  direct  deed  is  purely  by 
force  of  the  statute ;  not  arising  from  the  common-law  fiction  of 
unity  at  all,  for  any  property  other  than  real  she  may  convey 
directly  to  him.  Where  she  attempts  to  convey  to  him  her  act 
is  simply  void,  and  the  questions  of  consideration  *  or  intention, 
or  estoppel  and  the  like,  have  nothing  to  do  with  it.*  The 
recording  of  such  a  pretended  deed  is  no  record  notice,  and  will 

«0  Riley  V.   Wilson,   86  Tex.   240,  «Hughey  v.  Mosby,  31  Tex.  Civ. 

24  S.  W.  394;  Kcllett  v.  Trice,  95  App.  76,  71   S.  W.  395;   Jarrell  v. 

Tex.  160,  66  S.  W.  51;  Stratton  v.  Crow,  30  Tex.  Civ.  App.  629,  71  S. 

Robinson,    28    Tex.    Civ.    App.    285,  W.    397;    Thompson   v.   Wilson,   24 

67  S.  W.  539.  Tex.  Civ.  App.  666,  60  S.  W.  354. 

I  Graham  v.  Stuve,   76  Tex.  533, 
13  S.  W.  381. 
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not  put  a  person  who  actually  reads  the  record  upon  any  notice, 
or  elicit  an  inquiry  by  him  of  the  wife's  separate  interest  in 
the  land.* 

§  127.  Husband  or  wife  as  creditor  of  the  other. 

The  right  to  contract  in  a  limited  sense,  and  to  make  sales 
and  conveyances  generally  between  the  spouses,  begets  often  the 
relation  of  debtor  and  creditor  between  them.  That  the  wife 
can  seldom  be  the  debtor  has  already  sufficiently  appeared.  Rut 
for  the  husband  to  become  the  wife's  debtor  is  a  thing  of  fre- 
quent occurrence.  This  is  brought  about  in  numerous  w^ays. 
He  may  borrow  her  money  or  buy  her  property  or  convert  it, 
and  in  any  of  these  cases  the  law  will  regard  her  as  upon  the 
same  footing  with  other  creditors.  A  conveyance  made  by  him 
in  payment,  or  a  promissory  note  executed  to  her  in  settlement,* 
of  any  of  his  liabilities  to  her,  is  valid  and  binding  as  though 
it  were  given  by  or  to  any  other  person.  Pa\Tnent  by  the  wife 
of  the  husband's  draft  at  his  request  was  held  to  establish  be- 
tween them  the  relation  of  creditor  and  debtor.*  The  husband 
may  pay  the  wife  out  of  any  funds  belonging  to  him,  and  it 
can  make  no  difference  that  those  used  were  the  proceeds  of 
a  sale  of  their  homestead.' 

§  128.  Same  subject;  mortgage  or  other  preference  to  secure 
or  pay  such  debt 

The  right  to  accept  a  mortgage  as  security  for  the  payment  of 
her  debt  from  her  husband  is  corollary  to  her  right  to  accept 
a  conveyance  in  payment  of  it.  And  her  right  to  a  foreclosure 
is  further  incidental  to  her  right  to  collect  her  debt.  Her  cover- 
ture does  not  prevent  her  contracting  with  her  husband,  or 
anyone  else,  as  to  that,  for  security  by  mortgage  or  otherwise, 
for  a  debt  justly  owing  to  her.     The  mortgage  may  be  made 

» Stiles  ▼.  Japhet,  84  Tex.  91,  19  B  Torrey    v.     Cameron,     73    Tex. 

S.  W.  450.    See  McDonna  v.  Wells,  683,  1 1  S.  W.  840. 

1    Posey,    Unrep.    Cas.    (Tex.)    35.  6 Parker  v.  Fogarty,  4  Tex.  Civ. 

♦  Price    V.    Cole,    35    Tex.    461;  App.  615,  23  S.  W.  700. 
Hall  ▼.  Hall,  52  Tex.  294,  36  Am. 
Rep.   725. 
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directly  to  her/  or  it  may  be  made  to  a  trustee  for  her  benefit, 
as  is  most  frequently  done.  Of  course,  the  property  pledged 
must  be  subject  to  be  mortgaged, — that  is,  it  must  not  be  home- 
stead, for  this  cannot  be  mortgaged,  even  by  the  one  to  the 
other.' 

The  general  rule  may  be  said  to  be  that  the  husband,  although 
he  may  be  insolvent,  may,  if  the  conveyance  be  made  bona  fide, 
and  not  for  the  purpose  of  hindering  and  delaying  his  other 
creditors,  transfer  to  his  wife  property  in  satisfaction  of  a  debt 
owing  by  him  to  her,  provided  that  no  more  property  is  con- 
veyed than  is  reasonably  sufficient  to  pay  the  debt*  In  the 
case  of  Torrey  v.  Cameron,  73  Tex.  583,  11  S.  W.  840,  cited, 
the  husband,  being  indebted  to  the  wife  in  a  large  amount, 
conveyed  property  to  her  in  satisfaction  of  a  portion  of  the 
indebtedness.  The  charge  of  the  court  was  in  accordance  with 
the  rule  as  above  stated,  and  the  jury  instructed  that  if  more 
property  was  conveyed  than  was  reasonably  required  to  dis- 
charge such  portion  of  the  debt,  the  conveyance  would  be  void 
as  to  creditors.  And  the  fact,  it  was  said,  that  he  owed  her 
other  sums  not  included  in  the  conveyance  was  no  protection, 
but  rather  "additional  evidence  of  fraud."  He  may  exercise 
the  common  right  to  prefer  a  creditor  and  pay  his  wife,**^  al- 
though the  result  may  be  to  delay  and  hinder  his  other  creditors 
in  the  collection  of  their  debts;  but  such  payment,  as  stated 
above,  must  be  made  openly  and  for  the  bona  fide  purpose  of 
paying  a  debt ;  **  and  even  though  his  purpose  is  to  defraud  his 
other  creditors,  and  such  purpose  is  known,  yet  if  there  exists 
a  debt,  and  she  accepts  such  property  to  a  reasonable  amount 

7  Price  V.   Cole,  35   Tex.   461.  W.  780;    Broussiard  v.  Lawson,  — 

« Madden     v.    Madden,     79    Tex.  Tex.  Civ.  App.  — ,  124  S.  W.  712; 

595,  15  S.  W.  480.  Thompson   v.   Wilson,  24  Tex.   Civ. 

9  Cox.  V.  Miller,  64  Tex.  16;  Mc-  ^PP'  ««^^>  ^^  «.  W.  354. 

Kamey  v.  Thorp,  61  Tex.  648;  Tor-  W  Thompson    v.    Hervey,    2    Tex. 

rey  v.  Cameron,  73  Tex.  583,  US.  -^PP-   ^i^-   Cas.    (WiUson)    454. 

W.  840;   Massie  v.  McKee,  —  Tex.  H  V^cir    Plow    Co.   v.    Carroll,    4 

Civ.    App.   — ,   56   S.   W.   119:    Mc-  Tex.  App.  Civ.  Cas.   (Willson)    204. 

Crory  v.  Lutz,  94   Tex.  650,  64   S.  15  S.  W.  123. 
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for  the  bona  fide  purpose  of  taking  payment  of  it^  it  is  yet 
valid." 

§  129.  Credftors. 

In  the  foregoing  part  of  this  discussion  we  have  noticed  trans- 
actions between  the  husband  and  wife  mainly  as  they  affect  the 
immediate  parties  and  those  claiming  under  them.  But  many 
transactions  will  be  binding  between  the  parties  which  are 
at  least  voidable  as  to  their  creditors.  We  have  seen  that  the 
husband  may  transfer  to  his  wife  property  in  payment  of  a 
debt  if  the  same  be  done  openly  and  for  the  bona  fide  purpose 
of  paying  a  bona  fide  debt,  and  subject  to  the  restriction  that 
no  more  property  be  conveyed  than  is  reasonably  necessary  to 
its  discharge.  This  he  may  do  in  spite  of  other  creditors.  It 
is  but  preferring  one  creditor  over  another,  and  the  doctrilie 
of  preferences  is  firmly  grounded  in  our  decisions."  But  a 
transfer  to  her  of  property  without  such  bona  fide  intention  is 
a  fraud  of  an  aggravated  form.  His  right  to  mortgage  or  pledge 
her  his  property  is  equal  to  his  right  to  convey  it  to  her  in 
payment.  We  have  seen,  too,  that  he  may  make  her  an  absolute 
gift  of  his  property,"  but  this  he  cannot  do  save  wlien  he  is 
under  no  obligation  to  his  creditors.  For  the  rule  that  one 
must  be  just  before  he  is  generous  is  never  more  applicable 
than  to  just  such  a  case.**  His  conveyance  to  a  third  person, 
who  in  turn  conveys  to  the  wife,  is  subject  to  the  same  objec- 
tion," that  is,  that  it  is  a  fraud  upon  an  existing  creditor." 
Creditors  have  no  concern  with  his  disposition  of  property 
that  is  exempt  by  law  from  sale  for  the  satisfaction  of  their 
debts."     And  objection  can  be  made  by  those  only  who  were 

It  Hamilton-Brown    Shoe    Co.    v.  l*  Donncbaum  v.  Tinsley,  54  Tex. 

Whitaker,  4  Tex.  Civ.  App.  38.3,  23  362;  Belt  v.  Raguet,  27  Tex.  471. 
S.  W.  520.     See  also  Lang  v.  Rick-  W  Reynolds  v.  Lansford,   16  Tex. 

mers,  70  Tex.  108,  7  S.  W.  527,  and  287. 

list  of  authorities  cited  in  note  in  17  Raymond  v.  Cook,  31  Tex.  374. 
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creditors  at  the  time  of  the  transfer,"  and  to  those  who  are 
not  such  creditors  it  can  make  no  difference  whether  the  con- 
veyance be  bona  fide  or  not.  Or  if  the  creditor's  demand  has 
been  satisfied  by  a  discharge  in  bankruptcy  of  the  husband, 
clearly  he  can  have  no  interest  in  the  husband's  property.  He 
is  no  longer  a  creditor.*^ 

Again,  there  is  another  transaction  that  cannot  in  the  nature 
of  things  be  fraudulent  as  to  creditors.  Where  the  husband 
holds  in  his  own  name  property  that  equitably  belongs  to  his 
wife,  he  is  imder  the  moral  duty  of  protecting  her  interests, 
and  that  duty  would  enjoin  upon  him  a  conveyance  to  her  of 
the  legal  title.  Such  a  conveyance  cannot  justly  concern  cred- 
itors of  the  husband.*  The  right  to  make  such  a  conveyance  is 
even  stronger  than  the  right  to  prefer  a  creditor.    It  is  a  duty. 

If  the  husband  should,  in  violation  of  the  rights  of  creditors^ 
invest  his  own  or  the  community  estate  in  improvements  on  the 
wife's  property,  their  remedy,  in  the  absence  of  a  wrongful 
participation  by  the  wife,  would  be  against  the  improvements, 
and  not  against  the  wife  personally.* 

The  wife  may,  as  any  other  purchaser,  claim  the  benefits 
of  the  equitable  defense  of  bona  fide  purchaser  from  her  hus- 
band. But  to  do  so  successfully  she  must  meet  the  requirements 
of  equity  generally,  that  is,  she  must  have  paid  value  from  her 
separate  estate,  without  notice,  actual  or  constructive,  of  the 
want  of  power  in  the  husband  to  sell.' 

§  130.  Agreements  to  arbitrate. 

In  Crouch  v.  Crouch,  30  Tex.  Civ.  App.  288,  70  S.  W.  595, 
the  husband  and  wife  entered  into  a  written  contract  to  submit 
their  controversy  as  to  their  respective  rights  in  certain  prop- 
erty to  the  arbitrament  of  persons  named,  stipulating  that  the 
award  should  be  final  and  should  constitute  the  basis  for  a 

!•  De  Garca  v.  Galvan,  55  Tex.  53 ;  l  Matador  Land   &  Cattle  Ck>.  v. 

Kane  v.  Ammerman,   —   Tex.   Civ.  Cooper,   39    Tex.   Civ.   App.   99,   87 

App.  — ,   148   S.   VV.  815;    Cone  v.  S.  W.  235. 

Belcher,  57  Tex.  Civ.  App.  493,  124  » Kane  v.  Ammerman,  —  Tex.  Civ. 

S.  W.  149.  App.  — ,  148  S.  W.  815. 

«0  Sparks  v.  Taylor,  —  Tex.  Civ.  >  Pearce  v.  Jackson,  61  Tex.  642. 
App.  — ,  87  S.  W.  740. 
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judgment  of  the  district  court  fixing  their  rights.     The  judg- 
ment was  accordingly  entered  and  the  wife  brought  an  action 
to  set  it  aside,  and  had  a  judgment.    In  affirming  the  case,  the 
court  of  civil  appeals  held  that  Mrs.  Crouch,  being  at  the  time 
a  married  woman,  was  incapacitated  from  entering  into  the 
agreement  to  submit  to  arbitration  the  respective  rights  of  her- 
self and  husband  to  the  property  involved,  and  that  the  award 
was  a  nullity  and  the  judgment  based  thereon  erroneous.     The 
agreement  was  not  upheld  as  a  partition  of  the  estates  of  the 
husband  and  wife,  because  the  facts  were  that  the  parties  were 
living  together  as  husband  and  wife,  and  did  not  contemplate 
a  separation,  and  there  was  no  necessity  for  a  division  of  the 
property  between  them.     The  affirmance  was  also  put  upon  the 
ground  of  the  unfairness  of  the  award,  so  that  it  cannot  be  said 
the  action  of  the  supreme  court  in  refusing  a  writ  of  error 
amounted  to  an  affirmance  of  the  case  on  the  grounds  first  stated. 
However  that  may  be,  under  our  present  statute  giving  to  the 
wife  the  exclusive  right  to  control  and  dispose  of  her  separate 
property,  such  an  agreement  between  husband  and  wife  ought 
to  lie  upheld,  for  necessarily  this  right  of  exclusive  control  in 
the  husband  and  wife  postulates  the  necessity  for  a  partition 
of  the  respective  estates  to  the  extent  that  such  control  by  the 
owner  may  be  exercised,  and  necessarily  husband  and  wife  may 
agree,  between  themselves,  as  to  what  is,  and  what  is  not,  their 
separate  estates.     Having  the  right  thus  to  agree,  they  may 
determine  the  matter  in  any  other  lawful  manner,,  as  by  arbitra- 
tion.    This  reasoning  could  not  have  entered  into  the  decision 
of  the  case  cited,  because  under  the  statutes  then  existing  there 
could  be  no  partition  of  the  estates  for  purposes  of  control  or 
disposition.    The  views  here  expressed  are  fortified  by  the  rule 
underlying  the  decision  noticed  in  the  next  succeeding  section. 
Furthermore,  where  there  is  a  controversy  bet.veen  husband 
and  wife  aflFecting  their  contract  or  property  rights,  upon  which 
either  could  sue  and  obtain  an  adjudication  of  the  court,  there 
can  be  no  just  ground  for  denying  that  they  could  likewise  them- 
selves adjust  their  differences  by  an  agreement  consummated 
in  any  lawful  way. 
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§131.  Separmtion  deeds. 

While  all  contracts  and  deeds  for  future  separation  are,  upon 
grounds  of  public  policy,  void,  still,  if  the  spouses  are  actually 
separated  and  living  apart,  or  have  determined  upon  separation, 
and  are  in  the  act  of  executing  it,  a  conveyance  by  the  husband, 
intended  as  a  provision  for  the  support  of  the  wife,  will  be 
upheld.*  The  deeds  or  other  contracts  which  in  law  are  deemed 
void  are  so  because  of  their  being  based  upon  separation  as  a 
consideration.  But  where,  as  with  us,  each  spouse  may  con- 
vey, and  even  freely  donate,  his  property  to  the  other,  a  contract 
between  them  looking  to  a  division  of  their  property,  when 
fairly  made  and  free  from  fraud  and  undue  influence,  ought 
not,  because  it  is  incidental  to  a  separation  of  the  parties,  to  be 
held  void.*  The  homestead  may  be  thus  disposed  of.'  The 
principle  is  that  such  transactions  are  permissible,  under  the 
liberal  rules  of  our  laws,  between  husband  and  wife  generally, 
because  of  the  actual  or  contemplated  separation,  and  therefore 
the  great  necessity  for  them.  They  do  not  depend  upon  the 
separation  for  their  consideration,  for  that  would  be  none.'' 

The  contract,  to  be  enforceable,  must  not  be  so  inequitable 
or  unfair  as  to  raise  the  inference  of  fraud  or  undue  influence. 
But  strictly  speaking  perhaps  the  enforcement  would  not  be 
denied  merely  because  of  unfairness,  in  the  absence  of  fraud  or 
duress  or  other  equitable  grounds  of  relief.*  Neither  could 
the  agreement  be  enforced  if  in  violence  of  the  statute  of  frauds.* 


♦  Rains  v.  Wheeler,  76  Tex.  390, 
33  S.  W.  324;  Moore  v.  Moore,  28 
Tex.  Civ.  App.  600,  68  S.  W.  59; 
CafTey  v.  Caffey,  12  Tex.  Civ.  App. 
616,  35  S.  W.  738;  Crouch  v. 
Crouch,  30  Tex.  Civ.  App.  288,  70 
S.  W.  595;  Moor  v.  Moor,  24  Tex. 
Civ.  App.  160,  57  S.  W.  992;  Wat- 
kins  V.  Watkins,  —  Tex.  Civ.  App. 
— .,  119  S.  W.  ]45;  Levy  v.  GoldsoH, 
—  Tex.  Civ.  App.  — ,  331  S.  W.  420; 
Versyp  v.  Versyp,  —  Tex.  Civ.  App. 
— ,  ]59  S.  W.  165. 

»  Andrus  v.  Randon,  34  Tex.  636 ; 
Caffey  v.  Caffey,  12  Tex.  Civ.  App. 


616,  35  S.  W.  738;  Batla  v.  Batla, 
—  Tex.  Civ.  App.  — ,  51  S.  W.  664; 
Moor  V.  Moor,  24  Tex.  Civ.  App. 
1.50,  57  S.  W.  992. 

« Edmonson  v.  Blessing,  42  Tex. 
596;  Riley  v.  Wilson,  86  Tex.  240, 
24  S.  W.  394. 

7  Parks  V.  Worthington,  101  Tex. 
505,  109  S.  W.  909;  Levy  v.  Gold- 
soil,  —  Tex.  Civ.  App.  — ,  131  S. 
W.  420. 

*  Versyp  v.  Versyp,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  165. 

•  Winfree  v.  Winfree,  —  Tex.  Civ. 
App.  — ,  139  S.  W.  36. 
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The  parties  have  all  the  remedies  usual  to  litigants  in  the 
enforcement  of  such  agreements.  They  may  recover  property 
thus  conveyed,  sue  to  collect  a  debt  promised,  or  foreclose  a  lien 
given  to  secure  the  undertaking."  So,  also,  they  may  defend  in 
all  the  ways  usual,  and  to  this  end  may  show  that  the  contract 
was  executed  through  fraud,  duress,  or  mutual  mistake.*^  Or 
that  the  plaintiff  herself  had  breached  the  contract  first,  and 
should  not,  therefore,  have  a  decree  enforcing  it.*** 

It  does  not  follow  that  a  note  given  by  the  husband  in  con- 
sideration that  the  wife  continue  to  live  with  him  would  also 
be  valid  and  binding,  but  rather,  upon  the  principle  stated, 
that  the  reverse  is  true."  He  would  certainly  not  be  bound 
unless  the  intention  was  to  make  her  a  gift  of  the  proceeds 
regardless  of  whether  or  not  she  continued  to  live  with  him. 

It  is  hardly  necessary  to  add  that  by  a  reconciliation  of 
raptured  conjugal  relations,  and  a  mutual  disposition  to  regard 
the  agreement  as  no  longer  in  force,  followed  by  resumption  of 
the  marital  relation,  such  articles  would  be  held  not  binding 
upon  either  party."  But  it  is  well  to  add  further  that  where 
the  division  is  made  in  contemplation  of  a  permanent  separa- 
tion, and  is  acted  upon  by  both  parties  for  a  considerable  time, 
the  fact  that  the  parties  subsequently  live  together  will  not,  in 
the  absence  of  evidence  indicating  an  intention  upon  their  part 
to  treat  the  agreement  as  not  binding,  have  the  effect  of  altering 
the  status  of  the  property  which  by  the  terms  of  the  agreement 
becomes  vested  in  the  respective  parties.** 

WLeiry  ▼.  GoldaoU,  —  Tex.  Civ.  w  Roberts  v.  Frisby,  38  Tex.  219. 

App.  — ,  131  S.  W.  420.  W  James  v.  James,   81   Tex.  373, 

n  Versyp  ▼.  Versyp,  —  Tex.  Civ.  16  S.  W.  1087. 

App.  — ,   146   S.  W.   705.  MBatla   v.    Batla,   —   Tex.    Civ. 

llA  James  v.  Golson,  —  Tex.  Civ.  App.  — ,  61  S.  W.  664. 
App.  _,  174  8.  W.  ess. 
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§  132.  Sale  of  community  property  by  husband;  when. 

A  few  instances  have  arisen  where  children  of  a  deceased 
mother  have  sought  to  recover  of  a  purchaser  their  mother's 
one-half  interest  in  community  property,  conveyed  during  the 
mother's  lifetime  by  the  husband,  upon  the  ground  that  such 
conveyance  was  in  fact  fraudulent  as  to  the  wife,  and  there- 
fore void.  The  result  has  been  almost  invariably  a  failure,  not 
because  the  husband  cannot  be  guilty  of  a  fraud  in  conveying 
the  community  property,  but  because  of  the  very  great  disfavor 
with  which  the  law  looks  upon  such  attempts,  and  the  extent 
of  the  beneficient  presumptions  in  favor  of  honesty  and  fair- 
ness upon  the  part  of  the  husband  in  such  transactions.  As  said 
in  a  ease  of  this  character  decided  by  Chief  Justice  Hemphill :" 
"Controversies  of  this  character  are  painful  in  their  nature, 
and  the  presumption  must  always  be  against  the  child  who  dis- 
avows the  acts  of  the  author  of  his  life,  and  virtually  or  ex- 
pressly charges  him  with  fraud  and  wrong  in  squandering  and 
alienating  property  not  his  own,  but  that  of  his  children. 
^Honor  thy  father  and  thy  mother'  is  a  command,  not  only  of 
the  Decalogue,  but  of  nature;  and  suits  in  which  rights  can 
be  claimed  only  through  the  alleged  turpitude  of  a  parent  are 
not  to  be  encouraged."  Similar  instances  have  arisen  where 
the  wife  herself  upon  such  charges  has  sought  similar  relief, 
and  the  like  presumptions  obtained. 

WStramler  v.  Coe,  15  Tex.  211. 
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To  dispose  of  the  community  is  the  right  of  the  husband, 
and  fraud  will  never  be  presumed,  but  must  always  be  proved 
in  8uch  transaction.    Even  though  the  parties  are  living  apart, 
vet  he  may  dispose  of  the  community  as  before,  save  only  his 
conduct  would  be  more  closely  scrutinized  for  fraud.     Thus, 
I  husband  who  is  living  apart  from  his  wife  is  not  liable  at  her 
«uit  for  the  conversion  of  his  wages,  appropriated  to  his  per- 
sonal use,  as  a  fraud  on  her  rights,  whatever  her  needs,^^  nor 
his  conveyance  of  the  community  voidable  merely  because  he  is 
Jiving  apart  from  her."    It  does  not  follow  from  this,  however, 
that  the  courts  will  in  all  cases  refuse,  or  even  hesitate,  to  set 
aside  as  void  the  husband's  conveyance  of  the  commimity  prop- 
erty upon  a  proper  showing  by  those  injured.    If  such  a  trans- 
action is  intended  to  be  in  fraud  of  the  wife's  rights,  and  it 
actually  has  that  effect,  the  courts  will  so  declare.    For  the  law 
has  generously  given  him  charge,  control,  and  sole  disposing 
power  over  that  estate  as  an  aid  to  support  the  matrimony,  and 
not  as  an  instrument  of  oppression,  with  which  to  deprive  the 
wife  of  that  which  rightfully  belongs  to  her.     He  is  a  trustee 
for  the  community,  with  very  great  powers,  but  he  must  not 
abuse  them."'     In  actions  of  fraud  generally,  and  in  those 
between  husband  and  wife  specially,  a  very  great  latitude  is 
allowed  in  ascertaining  the  motives  and  considerations  prompt- 
ing the  parties.     In  an  action  of  the  kind  under  discussion  it 
is  proper  to  admit  evidence  showing  what  property  the  husband 
and  wife  respectively  had  at  the  time  of  their  marriage,  and 
what  property  they  afterward  acquired,  as  well  as  the  declara- 
tions of  the  husband  as  to  what  is  community  property,  and 
also  his  statements  claiming  as  community  property  that  be- 
loDged  to  the  wife.    They  tend  to  throw  liglit  upon  his  conduct 
with  reference  to  the  particular  community  property  disposed 
of."*    His  conveyance  or  disposition  of  the  community  may  be 
a  legal  fraud  upon  her  rights  though  not  intended  to  wrong 

>*  Irwin    V.   Irwin,   —   Tex.   Civ.  w»Krenz  ▼.   Strohmeir,  —  Tex. 

App.  -.  110  S.  W.  1011.  Civ.  App.  — ,  177  S.  W.  178. 

n  Ragley-McWilliamB  Lumber  Co.  ^S  Smitheal  v.  Smith,  10  Tex.  Civ. 

T.  DtvidAon,  —  Tex.  Civ.  App.  — ,  App.  446,  31  S.  W.  422. 
Ue  8.  W.  856. 
M.R.— 12. 
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her.  There  may  be  an  utter  absence  of  intended  fraud,  yet  the 
transaction  be  voidable.  He  has  no  right  to  make  capricious 
gifts  "  of  such  property,  nor  such  disposition  of  it  as  tends 
to  augment  his  separate  estate  to  the  detriment  of  the  com- 
munity. Thus,  he  cannot  with  the  community  funds  purchase 
insurance  upon  his  own  life  payable  to  his  own  estate  or  to  a 
stranger,  for  such  disposition  of  the  community  is  not  within 
the  scope  of  his  authority  as  trustee  for  the  community.  It 
would  be  void  as  to  the  wife.*® 

Where,  however,  the  husband  employed  the  conmiunity  funds 
of  himself  and  wife  to  pay  the  premium  on  a  policy  of  insurance 
for  the  benefit  of  his  children  by  a  former  wife,  the  transaction 
was  held  to  be  not  necessarily  fraudulently  as  to  the  wife,  and 
his  right  was  upheld.  The  duty  of  the  father  to  provide  for 
his  children  was  properly  considered  as  a  sufficient  reason  for 
his  expenditure,  especially  in  the  absence  of  evidence  of  his 
intention  to  defraud  the  wife.^ 

A  case  could  arise,  however,  where  the  husband  might  so 
employ  the  community  property  in  the  acquisition  of  other 
property,  as  an  insurance  policy,  so  as  to  make  the  new  acqui- 
sition his  separate  property,  or  the  property  of  still  another, 
and  yet  he  and  his  estate  become  liable  to  the  wife  for  the 
funds  of  the  community  used.* 

The  remedy  of  the  wife  who  is  defrauded  by  the  husband's 
wrongful  disposition  of  the  community  is  not  confined  to  a 
recovery  of  the  property,  for  obviously  this  may  be  impossible,* 
but  there  is  no  reason  why  she  may  not  have  her  action  against 
him  personally  for  her  loss.*  He  would  no  more  have  the  right 
fraudulently  to  appropriate  her  community  property  than  her 

l»  Watson  ▼.  Harris,  —  Tex.  Civ.  567,  56  L.R.A.  685,  63  S.  W.  624; 

App.  — ,  130  S.  W.  237.  post,  §  326. 

ao  Martin  v.  Moran,  11  Tex.  Civ.  >  Ragley-Mc Williams  Lumber  Co. 

App.  509,  32  S.  W.  904.  v.  Davidson,  —  Tex.  Civ.  App.  — , 

1  Rowlett    V.    Mitchell,    52    Tex.  152  S.  W.  856. 

Civ.  App.  589,  114  S.  W.  845.  iStramler   v.   Coe,    15    Tex.   211. 

«  See  Rowlett  v.  Mitchell,  52  Tex.  See  Irwin  v.  IrWin,  —  Tex.  Civ.  — , 

Civ.   App.  580,   114  S.  W.  845,  cit-  110  S.  W.  1011. 
ing  Martin   v.   McAllister,  94   Tex. 
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separate  property.     He  would  be  liable  for  a  conversion  of 
either. 

§  133.  Same;  statutes. 

Article  2544  of  the  statutes  reads :  "Every  gift,  conveyance, 
assignment,  or  transfer  of,  or  charge  upon,  any  estate,  real  or 
personal,  every  suit  commenced,  or  decree,  judgment,  or  execu- 
tion suffered  or  obtained,  and  every  bond  or  other  writing  given 
with  intent  to  delay,  hinder,  or  defraud  creditors,  purchasers,  or 
other  persons  of  or  from  what  they  are  or  may  be  lawfully  en- 
titled to,  shall,  as  to  such  creditors,  purchasers,  or  other  persons, 
their  representatives  or  assigns,  be  void.  This  article  shall  not 
affect  the  title  of  a  purchaser  for  valuable  consideration, — 
unless  it  appear  that  he  had  notice  of  the  fraudulent  intent  of 
his  immediate  grantor,  or  of  the  fraud  rendering  void  the  title 
of  such  grantor."  Under  this  statute  the  wife  has  been  pro- 
tected from  a  fraudulent  conveyance  by  the  husband  to  another, 
where  such  conveyance  was  made  in  anticipation  of  a  divorce, 
and  for  the  purpose  of  depriving  her  of  her  community  interest 
in  the  property,  and  the  grantee  had  notice  of  such  fraudulent 
purpose ;  *  and  it  has  also  been  held  to  include  the  wife  in  the 
terra  "creditors,"  where  she  claimed  alimony,  and  the  husband 
has  made  a  conveyance  of  property  pending  a  divorce  proceed- 
ing between  them.^  The  language  of  the  article  quoted,  "or 
other  persons  of  or  from  what  they  are  or  may  be  lawfully 
entitled  to,"  was  held  to  apply  to  just  such  a  case.  But,  inde- 
pendently of  any  statute,  no  court  would  feel  wanting  in  power 
to  protect  the  wife  against  so  flagrant  a  wrong. 

§  134.  Same;  bona  fide  porckasers* 

But  before  the  wife  or  those  claiming  under  her  can  avail 
themselves  of  the  fraud  of  the  husband  in  thus  conveying  the 
community  property,  they  must  be  able  to  show  a  participation 
in,  or  guilty  knowledge  of,  such  fraud  upon  the  part  of  the  pur- 
chaser, especially  where  he  pays  value.    Everyone  has  the  right 

»  Bicooehi  ▼.  Casey-Swasey  Co.  91  •  Rivora  v.  White,  94  Tex.  638,  63 

Tex.  250,  66  Am.  St.  Rep.  875,  42  S.      S.  W.  125. 
W.  963. 
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to  rely  and  act  upon  the  husband's  usual  authority  to  dispose 
of  the  community  property ;  and  none  is  required  to  obtain  the 
wife's  consent  before  purchasing  it.  Xor  can  anyone  presume 
that  the  husband  would  be  guilty  of  a  fraudulent  disposition  of 
the  same.  It  follows,  then,  that  purchasers  in  good  faith  and 
for  value,  from  the  husband,  ought  to  be  protected  in  their 
possession.''  It  is  the  knowledge,  actual  or  constructive,  of  the 
purchaser,  that  a  fraud  is  being  perpetrated  upon  the  wife, 
that  vitiates  the  transaction. 

There  must  be  some  substantial  evidence  to  put  the  purchaser 
for  value  upon  notice  of  the  fraud,  and  mere  reputation  in 
the  neighborhood  that  the  husband  and  wife  were  living  apart 
and  that  the  property  was  community  would  not  be  sufficient.' 

There  can  now  be  no  such  thing  as  an  innocent  purchaser 
from  the  husband  of  that  part  of  the  commimity  committed  by 
law  to  the  exclusive  possession  and  control  of  the  wife,  based 
upon  his  apparent  right  to  dispose  of  it,  for  he  is  no  longer 
clothed  with  such  apparent  authority.  Purchasers  of  this  class 
of  community  must  now  deal  with  the  wife,  either  personally 
or  through  the  husband  or  another  as  agent.  A  purchaser  now 
from  the  husband  of  the  wife's  earnings,  rents,  interest,  or 
dividends  would  be  in  the  same  position  as  a  purchaser  of  such 
property  from  the  wife  under  the  old  statute, — he  must  be  in 
a  position  to  show  the  authority  for  making  the  sale. 

§  135.  Furdierof  fraud;  her  remedy. 

It  would  be  impossible  to  say  what  particular  acts  of  the 
husband  will  be  fraudulent  as  to  the  wife.  Each  transaction 
must  be  judged,  partly  by  the  motives  prompting  the  convey- 
ance, and  partly  by  the  actual  or  probable  results  as  affecting 
the  wife's  interests.  Due  allowance  must  be  made,  however,  for 
mistaken  judgment  of  the  husband  in  the  administration  of  the 

7  Harris    v.    Hardeman,    15    Tex.  Tex.  595,   17  S.  W.  913;   Steves  v. 

460;    Edwards   v.    Brown,    68    Tex.  Smith,  49  Tex.  Civ.  App.  126,  107 

329,  4  S.  W.  380,  5  S.  W.  87:  Yan-  S.   W.    141:    Scoggin   v.   Mason,   46 

cy  V.  Batte,  48  Tex.  46;  Webb  v.  Tex.  Civ.  App.  480,  103  S.  W.  831. 
Burney,  70  Tex.  322,  7  S.  W.  841:  «  RaGrlcy-McWilliams  Lumber  Co. 

Patty  v.  Middleton,  82  Tex.  586:  17  v.   Davidson,   —  Tex.   Civ.   App.—, 

S.    VV.   909;    Hensley   v.   Lewis,   82  152  S.  \V.  850. 
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eommunity.  He  is  not  a  guarantor  to  his  wife  that  all  his 
ventures  will  prove  advantageous.  Loss  may  result  to  her  from 
an  honest  administration  by  him;  for  this  he  is  not  responsible 
to  anyone. 

In'^Stallings  v.  Hullum,  79  Tex.  421,  15  S.  W.  677,  the 
husband  represented  to  the  wife  that  he  could  obtain  the  sum 
of  $2,500  for  their  property,  which  was  their  homestead,  and 
thereby  induced  her  to  sign  and  acknowledge  the  deed.  This 
she  did  without  reading  the  instrument.  The  recited  consider- 
ation was  $2,000.  After  the  execution  of  the  instrument  by 
the  wife,  the  husband  accepted  from  the  purchaser  $1,000  and 
delivered  the  deed  to  him.  The  purchaser  knew  the  wife  was 
ignorant  of  the  real  amount  paid,  and  the  whole  transaction 
was  in  furtherance  of  a  previously  arranged  plan  between  him- 
self and  the  husband.  These  facts  were  held  to  be  sufficient 
to  avoid  the  deed  in  a  suit  brought  by  the  wife  for  that  purpose. 
Even  though  the  purchaser  in  that  case  had  been  ignorant  of 
the  representations  made  by  the  husband  to  the  wife,  it  was  said 
that  if  he  paid  to  the  husband  $1,000  less  than  the  consideration 
recited  in  the  deed,  pursuant  to  an  agreement  entered  into  with 
him  before  the  execution  of  the  deed,  he  must  have  known  that 
he  was  consummating  a  contract  which  the  wife  had  not  made, 
ind  which  was  fraudulent  as  to  her,  and  necessarily  could  not 
be  enforced  against  her.* 

In  Kuhn  v.  Foster,  16  Tex.  Civ.  App.  465,  41  S.  W.  710, 
the  husband  represented  to  the  wife  that  he  was  borrowing 
money  from  Foster,  and  that  the  papers  which  she  was  called 
upon  to  sign  constituted  only  a  mortgage  upon  their  homestead, 
which  could  never  be  enforced  against  her,  and  she  signed  upon 
such  representations.  The  grantee  in  the  instrument,  which 
in  form  was  a  warranty  deed,  had  no  knowledge  whatever  of 
the  husband's  statements  to  his  wife,  and  acted  in  good  faith 
in  the  matter.  A  contemporaneous  agreement  was  executed  by 
the  parties  that  the  property  should  be  resold  to  the  husband 
and  wife  upon  the  payment  of  a  stipulated  sum  within  a  given 
time.     The  wife,  joined  by  her  husband,  sued  to  have  instru- 

•  See   Cole   ▼.    Bammel,   62   Tex. 
lOS. 
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ments  declared  a  mortgage  upon  her  homestead,  and  hence  void, 
but  did  not  allege  that  the  transaction  was  intended  as  a  security 
for  a  debt.  It  was  held  that  the  only  issue  was  as  to  the  legal 
effect  of  the  papers  mentioned,  and  since  the  grantee  knew 
nothing  of  the  fraudulent  statements  of  the  husband  to  the 
wife,  that  there  was  no  question  for  the  jury,  and  a  directed 
verdict  for  the  defendant  was  proper. 

But  ordinarily  the  existence  of  fraud  in  a  particular  case  is 
for  the  jury,"  and  the  court  would  not  be  justified  in  assuming 
its  presence.  It  is  not  necessary  for  the  relief  of  the  wife  that 
the  purchaser  have  actual  notice  of  the  fraud ;  it  is  sufficient  if 
he  have  constructive  notice.  And  a  false  recitation  in  the  deed 
prepared  by  the  grantee  has  been  held  sufficient  to  put  him  upon 
inquiry.*^  If  there  has  been  a  deception  on  the  part  of  the 
husband,  participated  in  by  the  purchaser,  as  to  the  real  nature 
of  the  transaction,  the  consideration,  and  the  like,  the  wife  is 
not  bound,"  and  may  recover  the  property  sold.  In  such  a 
case  the  husband  cannot  subsequently  by  any  act  not  authorized 
by  the  wife  waive  such  fraud  and  validate  the  conveyance 
against  the  wife ;  "  the  waiver  would  be  as  great  a  fraud  as  the 
deception  in  the  first  place.  The  wife's  right  to  protection 
against  fraud  is  as  great  in  cases  involving  her  community  or 
homestead  rights  as  in  cases  involving  her  separate  property 
rights,  and  her  remedies  are  precisely  the  same. 

§  136.  Concerning  her  separate  property. 

The  husband  has  no  power,  under  our  laws,  to  sell  or  other- 
wise dispose  of  the  wife's  separate  property,  except  he  be  au- 
thorized by  her  to  do  so.  Any  disposition  of  it  by  him  without 
her  consent  would,  as  to  her,  be  fraudulent  and  void.  It  would 
be  an  abuse  of  his  statutory  trust  where  the  custody  and  control 
are  by  law  committed  to  him,  and  a  conversion,  where  they  are 
not.    AVe  have  seen  his  unauthorized  indorsement  of  her  promis- 

lODashiell    v.    Johnson,    99    Tex.  U  Blume  v.  White,  —  Tex.  Civ. 

54G,  91  S.  W.  1085.  App.—,  Ill  S.  W.  1066. 

11  Scoggin  V.  Mason,  46  Tex.  Civ.  1*  Cotton  v.  Morrison,  —  Tex.  Civ. 

App.  480,  103  S.  V^.  831.  App.  — ,  140  S.  W.  114,  152  S.  W. 

866. 
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0017  notes  conveys  no  title  where  the  indorsee  has  notice  of  her 
rights,"  and  his  appropriation  to  his  own  use  of  her  individual 
fund  renders  his  own,  as  well  as  the  community,  estate,  liable 
to  her  for  reimbursement.*' 

Her  remedy  for  the  fraud  may  be  an  action  of  debt  against 
the  husband  for  the  conversion,  or  she  may  ignore  the  attempted 
conveyance,  and,  barring  the  rights  of  innocent  purchasers, 
recover  the  property ;  "  or  she  may  yet  establish  a  trust  in  the 
property  purchased  with  her  funds."  If  the  rights  of  innocent 
purchasers  have  attached,  which  they  may,**  necessarily  she 
wiU  be  limited  in  her  remedies  to  her  personal  action  against 
the  husband,  or  her  pursuit  of  the  proceeds  of  the  sale,  waiving 
the  fraud.  Where  she  recovers  her  property,  or,  what  is  the 
same  thing  in  effect,  institutes  an  action  to  cancel  the  husband's 
attempted  conveyance,  she  is  governed  by  those  principles  of 
equity  usually  applicable  to  similar  cases,  and  may  be  therefore 
compelled  to  restore  a  consideration  received,**  or  otherwise  to 
do  equity. 

§  137.  Rati&cation  and  vrahrer  of  fraud. 

It  may  happen  that  the  wife,  by  ratifying  the  act  of  her 
husband,  will  preclude  herself  from  pleading  his  fraud.  To 
ratify  upon  a  full  knowledge  of  the  facts  is  to  have  authorized 
in  the  first  place,  so  far  as  her  right  to  avoid  is  concerned.  But 
her  ratification  must  be  a  conscious,  intentional  approval  of  the 
husband's  act.  Mere  failure  to  disaffirm  is  not  sufficient.  In- 
deed, the  courts  have  leaned  very  far  toward  ignoring  her 
ratification  of  his  unauthorized  act,  and  permitting  her  to  re- 
ooTcr  her  property,  even  where  she  has  done  those  things  which 
would,  were  she  sui  juris,  amount  to  ratification.    Ordinarily, 

MKempner  ▼.  Comer,  73  Tex.  196,  "Sparks  ▼.  Taylor,  —  Tex.  Civ. 

U  8.   W.    194;    Linn   v.   WiHig,   1  App.  — ,  87  S.  W.  740,  99  Tex.  411, 

Vmej,    Unrep.    Cas.     (Tex.)     158.  6  L.R.A.(N.S.)    387,  90  S.  W.  485. 

See  ante,  103.  w  Goode  v.  Pierce,  —  Tex.  Civ. 

U  Richards  v.  Hutchins,  68  Tex.  App.  — ,  112  S.  W.  688. 

81,  3  8.  W.  276.  1»  Cage    v.    Perry,    —   Tex.    Civ. 

MCarrer    v.    Ledbetter,    —    Tex.  App.  — ,  142  S.  W.  75. 
Of,  App.  — >  147  8.  W.  348. 
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accepting  the  purchase  money  of  a  sale  of  property  would  pre- 
clude one  from  recovering  the  property,  yet  she  has  been  pre- 
mitted  by  a  return  of  the  purchase  money  to  recover.***  This 
right,  however,  is  not  well  founded.  Mere  want  of  authority 
may  be  cured  by  ratification,  and  fraud  may  be  waived,  even 
by  a  married  woman.  Where,  however,  ratification  is  relied 
upon  to  estop  her  from  asserting  her  rights,  it  should  be  clearly 
shown  that  she  knew  her  rights,  knew  the  extent  of  the  unlawful 
act,  and  intended  to  approve  it ;  these  things  appearing  there  is 
nothing  in  our  laws  which  would  make  her  coverture  a  defense 
against  the  plea  of  estoppel  by  ratification  or  waiver.  The  ratifi- 
cation must  be  by  the  wife,  and  cannot  be  by  the  husband.* 
There  can  be  no  ratification  of  a  void  contract  or  conveyance, 
however,  as  where  the  wife  has  failed  to  join  in  the  husband's 
deed  of  her  property,  or  otherwise  failed  to  comply  with  the 
statutes  regulating  her  conveyances.  Thus,  the  husband's  agree- 
ment to  convey  the  wife's  land,  where  she  did  not  r^ularly 
join,  will  not  be  specifically  enforced.* 

M  Woodward  v.  McNeill,  75  Tex.  8  Gosaett  ▼.  Vaughan,  —  Tex.  Civ. 

146,  13  S.  W.  222 ;  Cage  ▼.  Perry,      App.  — ,  173  S.  W.  933, 
—  Tex.  Civ.  App.  — ,  142  S.  W.  76. 
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tomey.  §  143.  Public  service. 

I  140.  Antenuptial  choses  in  action.  §  144.  Bankruptcy. 

§  138.  Antenuptial  liabilities. 

Since  an  unmarried  woman  may  create  a  personal  liability 
either  by  contract  or  tort,  and  since  she  may  likewise  encumber 
or  charge  her  property,  either  personal  or  real,  by  her  agree- 
ments, it  follows  that  such  liability  may  exist,  and  such  charge 
or  encumbrance  subsist,  at  the  date  of  her  marriage.  It 
therefore  becomes  all  important  to  know  if  by  marriage 
she  in  any  wise  is  discharged  from  her  debts,  or  her  prop- 
erty relieved  of  its  encumbrances.  It  has  never  been  thought 
that  marriage  would  have  such  effect.  The  disabilities  of 
coverture  have  always  been  attributed  to  the  merging  of  the 
wife's  identity  in  that  of  her  husband,  who  also  took  over  her 
estate,  so  that  she  no  longer  could  be  sued  or  own  an  estate. 
But  it  has  never  been  the  law  that  marriage  discharged  the 
wife's  debts  or  satisfied  her  mortgages.  Whatever  the  rule  at 
common  law,  which  forbade  her  being  sued  at  all,  with  us,  she 
continues  personally  liable  after  marriage  for  her  antenuptial 
debts,  and  all  liens  or  claims  existing  against  her  property  may 
be  enforced  as  though  she  had  remained  unmarried,  and  she 
may  be  sued  upon  such  demands.'  The  husband  must  be  sued 
with  her  pro  forma,  but  is  not  liable  personally.*  Any  property 
owned  by  her,  whether  separate  or  community,  would  be  liable 
in  execution  for  such  claims,  whether  arising  on  contract  or  in 

•Adams  ▼.  Bartell,  46  Tex.  Civ.  4 Vernon's  Sayles'  Tex.  Civ.  Stat. 

App.  349,  102  S.  W.  779.  art  1841. 
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tort.  The  saving  clause  in  the  act  of  March  21,  1913,  with 
respect  to  the  community  property,  applies  only  to  contracts 
after  marriage.* 

Marriage  would  no  more  release  a  woman  from  a  liability 
to  her  husband  than  one  to  a  stranger.  Their  mutual  obliga- 
tions are  enforceable  after  marriage  as  before. 

§  139.  Same;  wife's  power  of  attorney. 

A  married  woman  could  have  no  agent  at  common  law ;  conse- 
quently, upon  a  woman's  marrying,  her  power  of  attorney  to 
another  was  necessarily  revoked.  While  we  have  not  adopted 
the  common  law,  yet  for  another  reason,  that  is,  that  the  stat- 
utes early  made  the  husband  the  sole  agent  for  the  wife,  not 
only  with  respect  to  the  community,  but  with  respect  to  her 
separate  property  as  well,  the  same  rule  applies  with  us,  and 
marriage  revokes  the  wife's  prior  power  of  attorney.*  But  if 
the  power  of  attorney  be  coupled  with  an  interest,  then  the  mar- 
riage would  not  have  such  effect,''  for,  as  we  have  just  seen, 
marriage  has  no  effect  to  absolve  a  woman  from  her  existing 
liabilities. 

Now,  however,  that  the  husband  no  longer  is  the  agent  of 
the  wife  with  respect  to  her  property,  and  since  it  has  never 
been  considered  that  the  wife  was  a  person  civilly  dead,  she 
may  have  an  agent  other  than  her  husband,  and  there  is  no 
reason  for  holding  that  marriage  would  revoke  her  simple  power 
of  attorney,  unless  possibly  in  those  cases  where  it  affected  his 
right  to  control  the  community  or  to  dispose  of  her  lands.  If 
reason  is  the  light  of  the  law,  then  the  old  way,  if  followed,  will 
be  dark  and  shadowy  indeed. 

§  140.  Antenuptial  ckoses  in  action. 

The  statute  defining  the  separate  property  of  the  spouses  is 
broad  enough  to  include  choses  in  action  of  every  class  in 
existence  at  the  time  of  the  marriage,  and  those  belonging  to 

6Seo  post,  §  295.  56  Tex.   Civ.  App.   511,   121    S.   W. 

«Judson   V.  Sierra,  22  Tex.   366;  545. 

Simpson  v.  Edens,  14  Tex.  Civ.  App.  7  Lawder  v.  Larkin,  —  Tex.  Civ. 

235,  38  S.  W.  474;  Gilmer  v.  Veatch,  App.  —,  94  S.  W.  171. 
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the  wife  do  not  vest  in  the  husband  upon  marriage,  but  con- 
tinue as  of  her  separate  estate,*  and  are  under  her  sole  manage- 
menty  control,  and  disposition  during  marriage.*  The  amend- 
ment last  cited  does  not  expressly,  nor  probably  impliedly,  re- 
peal the  statute  authorizing  the  husband  to  sue  for  the  recovery 
of  the  wife's  separate  property,  and  he  doubtless  yet  could  and 
should  do  so.    He  is  to  this  extent  an  agent  for  her. 

§  141.  Ad  valoreiii  and  oAer  taxes. 

"All  property  in  this  state,  whether  owned  by  natural  per- 
lons  or  corporations  other  than  municipal,  shall  be  taxed  in 
proportion  to  its  value."  **  A  married  woman  is  a  "natural 
person"  and  her  property  is  subject  to  taxation  precisely  as 
though  she  were  unmarried.  The  statutes  provide  that  the 
wife's  property  shall  be  listed  for  taxation  by  the  husband  if  of 
sound  mind,  if  not,  by  herself ;  **  and  that  all  taxes  upon  real 
property  shall  be  a  lien  upon  such  property  until  the  same  shall 
have  been  paid." 

The  general  laws  regulating  the  assessment  and  collection  of 
taxes  make  no  distinctions  or  exemptions  in  favor  of  married 
women,  and  provide  that  "all  real  and  personal  property  held 
or  owned  by  any  person  in  this  state  shall  be  liable  for  all  state 
and  county  taxes  due  by  the  owner  thereof,  including  taxes  on 
real  estate,  personal  property,  and  poll  tax;  and  the  collector 
of  taxes  shall  levy  on  any  personal  or  real  property  to  be  found 
in  his  county  to  satisfy  all  delinquent  taxes,  any  law  to  the 
contrary  notwithstanding."  **  Though  no  homestead  shall  be 
sold  for  taxes  other  than  taxes  on  such  homestead.^* 

The  provisions  of  law  levying  occupation  taxes  are  likewise 
general  and  include  married  women  where  they  pursue  the 
tued  occupation. 

The  inheritance  tax  imposed  upon  all  property,  real  or  per- 
sonal, which  passes  by  will  or  by  the  laws  of  descent,  does  not 

(See  post,  I  349.  Uld.  art.  7528. 

•Act  33d  Leg.  1913,  p.  61.  » Id.  art.   7630. 

>•  Const.  1876,  art.  VIII.  §  1.  "Id.  art.  7637. 

U  VemoB'i  Sayles*  Tex.  Civ.  SUt. 
art  7509. 
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apply  to  the  wife  of  the  deceased,  but  does  apply  to  married 
women  the  same  as  other  persons,  where  they  are  the  benefi- 
ciaries, other  than  as  "mother,  wife,  or  direct  lineal  descendant" 
of  the  deceased,  and  the  property  so  passing  to  them  is  liable 
for  such  tax." 

The  legislature  is  authorized  by  the  Constitution  "  to  impose 
a  poll  tax,  and  a  poll  tax  of  $1  on  every  male  inhabitant  of  the 
state  between  the  ages  of  twenty-one  and  sixty  years  is  by  that 
instrument  set  apart  annually  for  the  benefit  of  the  public  free 
school,"  and  the  legislature  has  imposed  such  a  tax  upon  male 
persons  only,  between  the  ages  of  twenty-one  and  sixty  years." 

Taxes  are  burdens  imposed  by  society  upon  the  individuals 
composing  it,  and  the  right  to  so  impose  them  is  inherent  in 
governments,  for  they  can  be  supported  in  no  other  way  than 
upon  some  such  principle.  They  are  not  due  upon  the  in- 
dividual's contract  to  pay  them,  hence  there  can  be  no  exemption 
from  them  in  favor  of  persons  not  sui  generis}* 

Special  assessments  for  street  improvements  and  the  like  are, 
of  course,  in  a  very  important  sense,  taxes  for  which  the  owner 
of  abutting  property  may  justly  be  made  liable.  In  Eubank 
V.  Ft  Worth,  —  Tex.  Civ.  App.  — ,  173  S.  W.  1003,  it  is  held 
where  the  owner  of  such  abutting  property  is  a  married  woman, 
that  she  cannot  be  made  personally  liable  for  the  assessment. 
But  of  the  soundness  of  this  decision  there  is  every  reason  to 
doubt.  Her  liability  is  denied  in  the  case  upon  analogy  to  her 
common-law  inability  to  contract  debts.  But  it  must  be  borne 
in  mind  that  the  statutory  liability  in  such  a  case  is  not  con- 
tractual at  all,  and  furthermore  if  it  were,  married  women  have 
always  been  permitted  in  Texas  to  contract  for  expenses  incurred 
for  the  benefit  of  their  separate  property.  Moreover,  as  we 
have  heretofore  seen,  the  common-law  strictness  with  respect  to 
married  women's  contracts  has  never  been  in  force  in  Texas.** 

15  Id.  art.  7487.  "  See    Clegg    v.    SUte,    42    Tex. 

l«Art.   VIII.    §   I.  605;  McFadden  V.  Longham,  58  Tex. 

"Id.  art.  VII.  §  3.  579. 

!•  Vernon's  Sayles*  Tex.  Civ.  Stat.  M  See  ante,  §§  33,  68,  69,  94,  139, 

art.  2942.  post,  190. 
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§  142.  Federal  income  taxes. 

A  married  woman  is  liable  for  payment  of  the  taxes  imposed 
by  Federal  act  approved  October  3d  1913,  oonmionly  known 
as  "the  income  tax  law."  The  levy  is  upon  "every  citizen  of 
the  United  States"  and  upon  "every  person  residing  in  the 
United  States  though  not  a  citizen  thereof,"  and  married  women 
are  nowhere  exempted  from  its  operations,  but  are  clearly  with- 
in its  spirit  and  even  its  letter.  Nice  questions  may  arise  in 
determining  the  liability  of  the  husband  and  wife,  respectively, 
under  this  act,  and  especially  as  to  the  right  of  exemptions 
allowed  by  it,  as  follows : 

*'C.  That  there  shall  be  deducted  from  the  amount  of  the 
net  income  of  each  of  said  persons,  ascertained  as  provided 
herein,  the  sum  of  $3,000  plus  $1,000  additional,  if  the  per- 
son making  the  return  be  a  married  man  with  a  wife  living 
with  him,  or  plus  the  sum  of  $1,000  additional  if  the  person 
making  the  return  be  a  married  woman  with  a  husband  living 
with  her;  but  in  no  event  shall  this  additional  exemption  of 
$1,000  be  deducted  by  both  a  husband  and  a  wife:  Provided, 
That  only  one  deduction  of  $4,000  shall  be  made  from  the 
aggregate  income  of  both  husband  and  wife  when  living  to- 
gether." ^ 

The  ConMnissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  issued  the  following  regu- 
lations aifecting  the  subject,  under  date  of  January  5th,  1914: 
"Art.  9.  Under  paragraph  C  every  single  person  and  every 
married  person  not  living  with  husband  or  wife  in  the  sense 
below  defined,  who  has  a  net  income  exceeding  $3,000  per 
innum,  is  liable  to  pay  the  normal  tax  under  this  law,  but 
in  making  return  for  such  tax  such  person  may  claim  an 
exemption  of  $3,000  from  his  or  her  total  net  income." 

"Art.  10.  Husband  and  wife  living  together  are  entitled 
to  an  exemption  of  $4,000  only  from  the  aggregate  net  income 
of  both,  which  may  be  deducted  in  making  the  return  of  such 
income  for  taxation.     However,  when  the  husband  and  wife 

138   SUt.   at  L.    168,   chap.    16, 
Camp.  Stat.  1913,  §  6323. 
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are  separated  and  living  permanently  apart  from  each  other, 
each  shall  be  entitled  to  an  exemption  of  $3,000." 

"If  the  husband  and  wife  not  living  apart  have  separate 
estates,  the  income  from  both  may  be  made  on  one  return,  but 
the  amount  of  income  of  each  and  the  full  name  and  address 
of  both  must  be  shown  in  such  return. 

"The  husband,  as  the  head  and  legal  representative  of  the 
household  and  general  custodian  of  its  income,  should  make 
and  render  the  return  of  the  aggregate  income  of  himself  and 
wife,  and  for  the  purpose  of  levying  the  income  tax,  it  is 
assimied  that  he  can  ascertain  the  total  amount  of  said  income." 

"If  a  wife  has  a  separate  estate  managed  by  herself  as  her 
own  separate  property,  and  receives  an  income  of  $3,000  or 
over,  she  may  make  return  of  her  own  income,  and  if  the 
husband  has  other  net  income,  making  the  aggregate  of  both 
incomes  more  than  $4,000,  the  wife's  return  should  be  attached 
to  the  return  of  her  husband,  or  his  income  should  be  included 
in  her  return,  in  order  that  a  deduction  of  $4,000  may  be 
made  from  the  aggregate  of  both  incomes.  The  tax  in  such 
case,  however,  will  be  imposed  only  upon  so  much  of  the  aggre- 
gate income  of  both  as  shall  exceed  $4,000." 

"If  the  aggregate  net  income  of  both  exceeds  $4,000  an 
annual  return  of  their  combined  incomes  must  be  made  in 
the  manner  stated,  although  neither  one  separately  may  have 
an  income  of  $3,000  per  annum.  They  are  jointly  and  sep- 
arately liable  for  such  return  and  for  the  payment  of  the  tax." 

"The  single  or  married  status  of  the  person  claiming  the 
specific  exemption  shall  be  determined  as  of  the  time  of  claim- 
ing such  exemption,  if  such  claim  be  made  within  the  year 
for  which  return  is  made,  otherwise  the  status  at  the  close  of 
the  year." 

Subsequent  rulings  are:  "An  American  woman  who  mar- 
ried a  foreigner  takes  the  nationality  of  her  husband,  and 
cannot  claim  exemption  under  paragraph  C."  (Ruling  of 
December  14,  1914.) 

"Alimony  is  regarded  as  fixed  and  determinable  income, 
and  in  cases  where  it  is  in  excess  of  $3,000,  the  person  pay- 
ing such  alimony  is  required  to  withhold  the  normal  tax  on 
the  same  unless  exemption  is  claimed  under  paragraph  C,  in 
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which  case  the  normal  tax  will  be  withheld  only  on  the  amount 
paid  in  excess  of  the  exemption  claimed.  It  must  be  accounted 
for  as  income,  if,  together  with  other  income,  the  recipient 
is  in  receipt  of  a  net  income  of  $3,000  or  more.  It  is  regarded 
as  a  personal  expense  to  the  person  paying  it,  and  is  there- 
fore not  an  allowable  deduction  in  his  return."  (Ruling  Decem- 
ber 14,  1914.) 

"A  husband  who  has  a  wife  and  children  whom  he  supports, 
but  who  is  living  apart  from  his  wife  under  an  agreement  to 
do  so,  there  being  no  judicial  decree  of  separation,  is  entitled 
only  to  the  specific  exemption  of  $3,000." 

"If  the  return  of  the  amount  of  income  necessitates  one, 
the  descendant's  specific  exemption  for  the  entire  year  ($4,000) 
should  be  claimed. 

"The  widow  is  required  to  file  a  return  on  Form  1040, 
Revised,  in  her  own  behalf,  of  her  entire  income  for  the  cal- 
endar year  during  which  her  husband  died,  amounting  to  $3,000 
or  more,  and  should  claim  a  specific  exemption  of  $3,000, 
if  not  in  a  married  status,  living  with  a  husband  on  December 
3l8t  of  that  year. 

"Unless  the  wife  has  a  separate  estate  which  requires  her 
to  file  a  separate  return  of  income,  or  to  join  with  her  hus- 
band in  a  return  which  shall  set  forth  her  income  separately, 
a  husband  having  a  taxable  income  of  his  o\\^  should  include 
in  his  return  the  income  accruing  to  the  wife  from  the  sale 
of  special  magazine  articles.  If  neither  has  a  net  income  of 
$3,000  or  more,  but  together  they  have  an  aggregate  net  income 
exceeding  $4,000,  a  return  of  the  joint  income  is  required 
to  be  filed  by  either  the  husband  or  wife,  and  the  income  derived 
by  the  wife  as  above  set  forth  should  be  included  in  separate 
return.  The  actual  proceeds  coming  into  the  wife's  posses- 
sion during  the  tax  year  constitute  the  income  to  be  included, 
and  not  the  amounts  estimated  upon  acceptance  prior  to  pub- 
lication and  payment."     (Rulings  January  23,  1915.) 

Such  regulations  are  subject  to  change,  and  prudence  would 
suggest  inquiry  of  the  Department,  or  an  examination  of  the 
decisions  of  the  courts  for  further  interpretation  of  the  act. 
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§  143.  Public  service. 

The  state  has  the  undoubted  right  to  impose  certain  duties 
in  the  nature  of  public  service,  upon  the  citizen,  in  return 
in  a  measure  for  the  laws'  protection  and  in  the  interest  of 
good  government.  Among  these  may  be  mentioned  jury  serv- 
ice,  road  duty,  and  attendance  upon  the  courts  as  a  witness  in 
trials. 

The  Constitution  provides  that  "the  legislature  shall  pre- 
scribe by  law  qualification  of  grand  and  petit  jurors."*  The 
statutes  provide  in  civil  cases  that  jurors  must  be  males,'  and 
in  criminal  cases  they  must  be  qualified  voters.*  The  qualifi- 
cations of  jury  commissioners  and  grand  jurors  also  require 
them  to  be  voters.*  This,  of  course,  excludes  women  from  all 
jury  service. 

The  civil  statutes,  however,  generously  exempt  women  from 
road  duty  by  limiting  the  requirement  of  such  services  to 
males  between  the  ages  of  eighteen  and  forty-five  years.* 

Women  are  not  as  such  exempt  from  attendance  on  the 
courts  as  witnesses  in  trials.  Their  personal  attendance  from 
day  to  day,  when  regularly  summoned,  is  enjoined  by  law.' 
And  a  disobedience  is  punishable  by  fine  of  the  court* 

§144.  Bankruptcy. 

By  §  4  of  the  present  Federal  bankrupt  act,*  it  is  declared 
that  "any  person  who  owes  debts,  except  a  corporation,  shall 
be  entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt." 
And  by  the  amendment  of  February  5th,  1903,  subdivision  b 
of  that  section  declares:  "Any  natural  person,  except  a  wage 
earner,  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  the  soil,  .  .  .  owing  debts  to  the  amount  of  $1,000  or 
over,  may  be  adjudged  an  involuntary  bankrupt  upon  default 

•Conat  1876,  art.  XVI.  §  19.  7  Vernon's  Saylefl'  Tex.  Civ.  Stat. 

•Vernon's  Sayles'  Tex.  Civ.  Stat.  art.  3643. 

art.  5114.  •Code  Crim.  Proc.  art.  628. 

*  Code  Crim.  Proc.  arts.  682,  707.  •  1  Fed.  Stat.  Anno.  646,  30  Stat, 
ft  Code  Crim.  Proc.  arts.  354,  390.  at  L.   547,   chap.  541,  Comp   Stat. 

•  Vernon's  Sayles'  Tex.  Civ.  Stat.      1913,  §  9588. 
art  1919. 
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or  an  impartial  trial,  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  act."  *®  By  §  1  (19)  of  the 
ict,  "persons"  is  declared  to  include  women,  and  from  the 
entire  context  there  is  no  doubt  but  married  women  are  within 
the  act,  and  may  be  adjudged  voluntary  or  involuntary  bank- 
rapts. 

M 1  Fed.  Stat.  Anno.  524,  32  Stat. 
ifc  L.  797,  chap.  487»  Comp.  SUt 
ItU,  I  9586. 
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§  145.  At  common  law. 

At  common  law,   since  the  existence  of  the  wife  was  by 
fiction  of  law  merged  in  her  husband,  she  could,  of  course, 
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make  no  contracts.  Her  sole  power  to  make  contracts  at  all 
was  dependent  upon  his  authority  expressly  given  her  to  act 
for  him,  or  impliedly  given  by  law  for  the  purchase  of  such 
things  as  necessaries  for  herself  and  children.  While  this 
fiction  of  unity  was  a  creature  of  the  common  law,  and  is 
said  to  be  not  recognized  by  us,  yet  it  is  to  this  alone  that 
all  the  disabilities  of  coverture  are  traceable.  It  accounts  for 
her  inability  to  contract  with  strangers,  with  her  husband, 
her  inability  to  make  conveyances,  and  to  sue  and  be  sued.  We 
have  only  in  part  forsaken  it.*^  B}'  that  fiction  she  could 
make  no  contract  binding  herself  or  her  separate  estate."  In 
equity,  however,  she  might  bind  her  estate,  but  not  herself 
personally."  All  her  contracts,  agreements,  covenants,  prom- 
ises, and  representations  were  regarded  as  void  for  the  reason 
already  stated,  since  the  law  has  always  required  that  there 
should  be  at  least  two  parties  to  every  contract,  and  the  wife, 
not  being  sm  juris,  was  not  able  to  meet  this  requirement. 

§  146.  Prior  to  act  of  1840  adopting  the  common  law. 

Even  with  us  prior  to  the  adoption  of  the  common  law, 
and  while  the  Spanish  law  obtained,  she  could  make  no  con- 
tract except  with  the  assent  of  her  husband.^*  And  the  gen- 
eral rule  was  that  in  the  disposition  of  her  paraphernal  prop- 
erty this  assent  had  to  appear  upon  the  instrument  convey- 
ing, or  must  at  least  be  given.  But  this  was  not  without 
exceptions.  He  might  ratify  the  act  done  without  his  assent, 
either  before  or  after  it  was  done.  The  law  assumed  as  a 
baais  for  requiring  this  assent,  that  any  disposition  of  the  wife's 
property  wjuld  be  injurious  to  the  husband,  inasmuch  as  he 
was  entitled  to  the  use  and  fruits  of  such  property  for  the 
rapport  of  the  family.  Hence,  a  disposition  of  it  without 
his  assent  might  operate  as  a  prejudice  to  this  right.  How- 
erer,  since  this  was  the  test  and  the  reason  for  requiring  such 

WFlannery   v.    Chidgey,    33    Tex.  Moon,  46  Tex.  Civ.  App.  625,  103  S. 

Cir.  App.  638,  77  S.  W.  3034.  W.  211. 

UBarnett    v.    Murray,    —    Tex.  "Cartwright    v.    Hollia,    5    Tex. 

Cir.  App.  — ,  54  8.  W.  784;   Wad-  152;    Kavanaugh  v.   Brown,   1  Tex. 

kins  V.    Wataon,    86    Tex.    194,    22  481. 

L.RA  779,  24  S.  W.  385;  Lane  v.  M  Schmidt's  Civil  Law,  art.  482. 
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assent,  if  he  refused,  and  it  appeared  that  the  proposed  con- 
tract was  an  advantageous  one  to  the  wife,  and  therefore  to 
him,  the  court  could  confer  such  authority  upon  the  wife, 
contrary  to  her  husband's  wishes."  Even  where  the  contract 
was  made  by  her  without  his  assent  or  the  permission  of  the 
court,  nevertheless,  if  it  appeared  that  such  contracts  were 
advantageous  to  her,  and  not  to  his  prejudice,  they  would 
be  upheld  as  valid."  His  assent  might  be  presumed  after  a 
great  lapse  of  time  in  which  he  acquiesced  in  his  wife's  transfer 
of  her  property." 

§  147.  Statutes;  their  scope  and  object;  act  1848. 

Perhaps  every  decision  yet  handed  down  in  the  state  involv- 
ing the  right  of  a  married  woman  to  contract  has  been  under 
the  statutes  of  1848  and  others,  prior  to  the  amendment  to 
be  noticed  in  the  next  succeeding  section,  and  what  is  here 
said  is  intended  to  give  an  exposition  of  the  rule  under  those 
acts. 

The  wife  may  contract  debts  for  necessaries  furnished  herself 
or  children,  and  for  all  expenses  which  may  have  been  incurred 
for  the  benefit  of  her  separate  property."  While  we  have 
discarded  the  fiction  of  the  unity  of  husband  and  wife,  it  is 
plain  that  our  lawmakers  did  not  intend  to  fully  emancipate 
the  wife  and  permit  her  to  exercise  all  the  civil  rights  accorded 
to  the  unmarried.  And  the  special  authority  to  make  the  con- 
tracts enumerated  fairly  indicates  that  it  was  intended  to 
restrict  her  power  to  those  reasonably  falling  within  that  class. 
Those  expressly  mentioned,  together  with  those  contemplated 
therein  as  determined  by  judicial  interpretation,  are  the  exclu- 
sive instances  where  she  can  create  a  liability  against  herself 
by  contract,  and  the  courts  have  uniformly  been  exceedingly 
careful  that  the  contract  was  fairly  embraced  within  the  stat- 
ute before  permitting  a  recovery,  for  the  statute  further  re- 
quires that  such  should  satisfactorily  appear  to  authorize  a 

15  Hollia  V.  Francois,  5  Tex.  196,  n  Poor  v.  Boyce,  12  Tex.  440. 

51  Am.  Dec.  760.  !•  Vernon's  Sayles*  Tex.  Civ.  Stat. 

16  Harvey  v.  Hill,  7  Tex.  591.  art  4624. 
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judgment."  These  acts  must  be  held  to  have  forbidden  any 
other  contractual  liability  upon  her  part.  The  liability  grow- 
ing out  of  these  contracts  is  a  personal  one,  and  such  contracts 
are  not  dependent  upon  the  assent  of  her  husband  for  their 
validity  .•• 

The  object  doubtless  was  to  provide  a  rule,  complete  within 
itselfy  for  the  determination  of  the  wife's  powers  to  bind  her 
self  and  property,  and  not  leave  such  to  be  determined  by  the 
rules  of  the  common  law,  nor  yet  the  Spanish  law,  from  both 
of  which  systems  ours  differs  in  very  material  matters,  and 
the  essence  of  it  is  that,  by  specially  authorizing  her  to  make 
certain  enumerated  contracts,  she  is,  impliedly  at  least,  for* 
bidden  to  make  any  other. 

§  148.  Same;  amendment  of  1913. 

By  act  of  the  33d  l^slature,  p.  61,  article  4624  of  the 
Revised  Statutes,  which  has  for  more  than  a  half  century 
been  the  sole  authority  for  a  married  woman's  contracting 
at  all,  was  amended  so  as  to  read  as  follows: 

"Neither  the  separate  property  of  the  husband  nor  the  com- 
munity property  other  than  the  personal  earnings  of  the  wife, 
and  the  income,  rents,  and  revenues  from  her  separate  prop- 
erty, shall  be  subject  to  the  payment  of  debts  contracted  by 
the  wife,  except  those  contracted  for  necessaries  furnished  her 
or  her  children;  provided,  the  wife  shall  never  be  the  joint 
maker  of  a  note  or  a  surety  on  any  bond  or  obligation  of 
another  without  the  joinder  of  her  husband  with  her  in  mak- 
ing such  contract."  The  act  recites  in  the  emergency  clause 
that  the  fact  that  the  present  law  denies  to  married  women 
the  right  to  make  contracts  is  unjust,  and  creates  an  impera- 
tive public  necessity, — that  the  constitutional  rule  requiring 
bills  to  be  read  on  three  several  days  be  suspended.  The  cap- 
tion of  the  bill,  among  other  objects,  names  "conferring  upon 
the  wife  the  power  to  make  contracts." 

When  it  is  considered  that  the  old  law,  with  its  well-rec- 
ognized limitations  upon  the  right  of  a  wife  to  contract,  is, 

l»Id.  art  4025.  M  Booth  v.  Cotton,   13   Tex.   359. 
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for  that  reason,  considered  by  the  lawmakers  to  be  unjust, 
and  the  declared  object,  as  expressed  in  the  caption  of  the 
bill,  is  to  confer  upon  the  wife  the  power  to  make  contracts, 
the  purpose  to  remove  the  unjust  restrictions  and  to  enlarge 
the  contract  capacity  of  married  women  is  apparent,  and  the 
act  in  pursuance  of  such  purpose  should  be  liberally  construed 
with  a  view  of  accomplishing  the  end  desired.  Generally 
speaking,  under  the  old  law  a  wife  could  not  contract.  This 
was  considered  to  be,  as  it  was,  unjust.  It  is  just  that  wives 
should  be  allowed  to  contract,  and  the  whole  purpose  of  the 
act  upon  this  point  is  to  empower  them  to  do  so,  except  as 
they  are  forbidden  in  the  act  itself. 

It  is  to  be  observed  the  language  of  the  amending  article 
is  radically  different  from  that  of  the  amended.  The  old 
article  specially  authorized  the  wife  to  contract  certain  lia- 
bilities, which  by  a  well-known  rule  of  construction  forbade 
any  other.  The  new  article  forbids  her  making  a  contract 
of  joint  liability  on  a  note,  or  of  suretyship  on  any  bond  or 
obligation  of  another  without  the  joinder  of  her  husband  with 
her  in  making  such  contract,  and  by  the  same  well-known 
rule  of  construction  necessarily  authorizes  her  to  make  any 
other  contract.  In  other  words,  the  change  \vrought  is,  that 
where  the  power  to  contract  was  originally  denied  generally, 
but  authorized  specially,  it  is  now  denied  specially  and  author- 
ized generally.  Under  the  terms  of  the  present  law  a  married 
woman  can  make  any  contract  an  unmarried  woman  can  make, 
with  the  sole  exceptions  named  in  the  statute.  This  view  is 
supported  and  rendered  well  nigh  conclusive  by  the  painstak- 
ing reser\'ation  in  the  amending  article  that  "neither  the  sep- 
arate property  of  the  husband  nor  the  community  other  than 
the  personal  earnings  of  the  wife,  and  the  income,  rents,  and 
revenues  from  her  separate  property,  shall  be  subject  to  the 
payment  of  debts  contracted  by  the  wife,  except  those  con- 
tracted for  necessaries  for  herself  or  her  children."  The  old 
article,  which  had  always  been  held  to  restrict  her  right  to 
contract,  has  been  repealed,  and  another  substituted  exempt- 
ing certain  property  from  liability  for  her  contracts,  and  for- 
bidding her  specially  to  make  a  certain  class  of  contracts 
without  the  joinder  of  her  husband.     From  the  history  of  the 


CONTRACTS.  199 

legislation,  the  consideration  of  the  well-known  and  expressed 
evil  intended  to  be  remedied,  and  the  general  language  of  the 
bill,  with  its  limitations  specially  expressed,  there  can  be  no 
other  conclusion  than  that  the  legislature  intended  to  confer 
upon  married  women  the  power  generally  to  contract,  subject 
only  to  some  minor  limitations. 

!3k[uch  that  has  been  decided  heretofore  has  therefore  lost 
its  importance,  and  is  noticed  in  subsequent  places  merely 
for  its  proper  value  in  tracing  the  history  of  the  law,  and  in 
some  measure  aiding  us  in  a  proper  estimation  of  the  present 
statutes. 

§  149.  Could  not  bind  herself  generally  under  statutes  prior 
to  1913. 

So  that,  with  us,  the  general  rule  has  been,  as  at  common 
law,  that  the  wife  cannot  by  contract  bind  herself  or  her 
separate  property.  The  act  of  1840  adopting  the  common  law, 
but  securing  to  the  wife  her  separate  property,  did  not  in 
any  manner  authorize  her  to  make  any  contract  whatever, 
and  imposed  upon  her  no  liability  to  be  sued  upon  any  con- 
tract she  may  have  entered  into  during  coverture;  the  object 
l)ciiig  simply  to  guard  her  separate  estate.^  The  act  did  not 
iu  any  way  alter  the  rule  at  common  law  as  to  her  capacity 
to  contract,  and  hence  the  early  influence,  and  in  a  measure 
the  adoption,  of  the  common-law  rule  of  the  wife's  disabilities. 
So,  in  view  of  the  influence  of  the  common  law  thus  exerted, 
and  of  the  obvious  policy  of  our  laws  to  restrict  the  general 
power  of  the  wife  to  contract,  it  is  well  settled  that  she  cannot 
make  a  binding  contract  upon  herself,  except  it  be  for  a  pur- 
pose pointed  out  by  law,  and  in  the  manner  provided  by  law 
if  such  manner  be  provided.  Unless  a  demand  is  premised 
upon  these  things,  no  liability  appears.'     She  is  prima  facie 

1  Kavanaugh    v.    Brown,    1    Tex.  Sydnor,  29  Tex.  257 ;  Taylor  v.  Bon- 

481.  nett,  3S  Tex.  521;  miodes  v.  Gibbs, 

•  Trimble  v.  Miller,  24  Tex.  214;  39   Tex.   432;    Magee  v.   White,   23 

Covington  v.  Burleson,  28  Tex.  368;  Tex.  180;   Brown  v.  Ector.  19  Tex. 

Ljnch  T.  Elkes,  21  Tex.  229;  Haynes  346;  Booth  v.  Cotton,  13  Tex.  35;): 

T.  StoTall»  23  Tex.  625;   Menard  v.  Stansbury  v.  Nichols,  30  Tex.  145; 
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unable  to  contract  at  all.     The  exception  authorizing  her  to 
act  must  be  alleged  and  proved.' 

§  150.  With  her  husband. 

For  a  proper  understanding  of  this  immediate  subject,  it 
is  well  to  bear  in  mind  the  distinction  between  personal  con- 
tracts and  contracts  in  the  form  of  conveyances  of  property. 
Only  the  first  is  here  referred  to.  The  latter  is  treated  sep- 
arately.* 

On  the  theory  that  husband  and  wife  are  one,  which  theory, 
as  said  by  Mr.  Stewart,*  has  never  been,  and  is  nowhere, 
logically  and  broadly  applied,  but  which,  in  every  place  where 
the  common  law  is  known,  influences  the  status  of  married 
persons,  husband  and  wife  cannot  contract  with  each  other.' 
But  this  inability  to  contract  with  her  husband  is  no  greater 
than  her  inability  to  contract  with  others,  for  it  proceeds  from 
the  same  disabilities.  Logically,  she  has  precisely  the  same 
right  to  contract  with  him  as  with  a  stranger.  If  his  assent 
is  necessary  to  any  of  her  transactions,  certainly  it  will  be 
evidenced  in  a  contract  with  him.  But  it  is  proper  to  say 
here  that  with  her  ability  to  contract,  his  assent  has  nothing 
to  do.  If  she  be  authorized  to  contract  in  a  particular  in- 
stance, his  assent  is  not  required,  and  if  she  be  not,  his  assent 
cannot  confer  the  capacity  upon  her,  even  if  he  joins  with 
her  in  the  undertaking.  He  would  thus  bind  himself  only, 
and  not  her.  The  policy  of  the  law  is  to  preserve  the  inti- 
macy of  the  marriage  relation,  and  to  this  end  it  discourages 


Smotridge  v.  LoveU,  35  Tex.  58; 
Perkins  v.  Baker,  38  Tex.  45;  Har- 
ris V.  Williams,  44  Tex.  124;  Noel 
V.  Clark,  25  Tex.  Civ.  App.  136,  60 
S.  W.  356;  Milburn  v.  Walker,  11 
Tex.  329;  Menard  v.  Schneider,  — 
Tex.  Civ.  App.  — ,  48  S.  W.  761; 
Lane  v.  Moon,  46  Tex.  Civ.  App. 
625,  103  S.  W.  211;  Kellett  v.  Trice, 
95  Tex.  160,  66  S.  W.  51;  Flannery 
v.  Chidgey,  33  Tex.  Civ.  App.  638, 
77  S.  W.  1034;  Wadkins  v.  WaXr 
son,  86  Tex.  194,  22  L.R.A.  779,  24 


S.  W.  385;  Cniger  v.  McCracken, 
87  Tex.  584,  30  S.  W.  537;  HaU  ▼. 
Decherd,  —  Tex.  Civ.  App.  — ,  131 
S.  W.  1133;  Richburg  v.  Sherwood, 
101  Tex.  10,  102  S.  W.  905 ;  Newton 
V.  Puente,  —  Tex.  Civ.  App.  — ,  131 
S.  W.  1161;  Bott  V.  Wright,  —  Tex. 
Civ.  App.  — ,  132  S.  W.  961. 

s  See  ante,  §  148. 

4  Ante,  §  126. 

»  Stewart,  Hush.  &  W.  §  39. 

6  Cartwright  v.  Hollis,  5  Tex.  152. 
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oontracting  between  the  parties,  which  at  best  is  liable  to  beget 
adversity  of  interests.  The  statutory  subject  of  her  contracts, 
as  to  necessaries  for  herself  and  children,  is,  of  course,  out 
of  the  question  in  the  matter  of  contracting  with  her  husband. 
She  might  contract  with  him  for  the  expenses  for  the  benefit 
of  her  separate  property  as  with  a  stranger.  Nothing  hinders 
this.  But  in  making  such  contract  she  must  exercise  her  own 
will,  and  the  husband  cannot  be  her  agent  for  making  such 
contract,  for  no  one  can  contract  with  himself.''  She  may,  as 
has  been  seen,  appoint  him  her  agent  and  agree  to  pay  him  a 
compensation,  for  she  may  do  through  him  whatever  she  may 
do  through  another  with  his  consent. 

The  common  law  gives  no  sanction  to  postnuptial  contracts. 
Equity  will  sometimes  enforce  them,  but  to  meet  its  sanction 
and  approbation,  they  must  stand  upon  the  broad  principles 
of  equity,  and  appeal  strongly  to  the  conscience  of  the  court 
for  sanction.*  A  postnuptial  contract  whereby  the  wife,  in 
consideration  of  setting  apart  to  her  one  sixth  of  the  com- 
munity property  for  her  separate  maintenance  during  her 
natural  life,  relinquished  all  her  right  to  claim  any  of  the 
other  property  of  her  husband  reserved  to  himself,  and  all 
other  community  property  to  which  she  might  be  entitled  under 
the  law,  has  been  held  to  be  void,  and  not  of  the  class  which 
appeals  to  the  conscience  of  a  court  for  sanction.*  Likewise, 
where  the  husband  and  wife  entered  into  an  agreement  by  the 
terms  of  which,  ^4n  case  he  died  without  issue  of  his  marriage, 
his  property  was  to  descend  and  be  distributed  among  his  heirs, 
as  if  no  marriage  had  ever  taken  place  between  him  and  his 
wife,'*  thus  depriving  her  of  his  personal  property,  and  one 
half  of  the  real  estate,  to  which  she  would  be  entitled  under 
the  laws  of  this  state,  and  also  revoking  a  prior  antenuptial 
agreement,  the  court,  when  called  upon  said:  ^'We  think  the 
court  below  .  .  .  should  have  instructed  the  jury  to  find 
for  the  plaintiff  [wife]  on  the  ground  that  the  agreement 
sought  to  be  set  aside  was  such  an  agreement  as  the  husband 

vPearoe  t.  Jackson,  61  Tex.  642.  »Proetzel  v.   Schroeder,   83   Tex. 

SXimines  ▼.  Smith,  39  Tex.  49;       684,  19  S.  W.  292. 
PeAree  ▼.  Jackson,  61  Tex.  646,  647. 
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and  wife  had  no  power  to  make.  The  agreement  was  intended 
to  change  the  law  of  descent,  and,  at  the  death  of  the  husband, 
deprive  the  wife  of  her  distributive  share  of  his  property  under 
the  law.  Husband  and  wife  cannot  alter  the  legal  order  of 
descent  in  respect  to  themselves  or  their  children,  by  contract 
made  in  contemplation  of  marriage,  and,  by  a  much  stronger 
reason,  they  cannot  do  so  by  contract  during  marriage."  ^® 

If  the  proper  interpretation  has  been  placed  on  the  amend- 
ment of  1913,^^  and  the  wife  is  now  empowered  to  contract 
generally,  she  may,  of  course,  make  any  contract  she  pleases 
with  her  husband,  provided  the  same  violates  no  rule  of  law. 
Equity  might  scan  it  more  closely  than  it  would  other  con- 
tracts, but  this  has  nothing  to  do  with  her  capacity. 

§  151.  Same;  undue  influence. 

The  courts  will  relieve  the  wife  from  the  undue  influence 
of  her  husband  in  matters  of  contract  affecting  prejudicially 
her  separate  interests.  The  influence  which  has  the  effect 
of  invalidating  her  act  is  such  as  arises  from  the  exercise 
of  his  power  over  her  in  such  a  way  as  virtually  to  deprive 
her  of  her  capacity  to  act  as  a  free  agent"  Mere  appeals 
to  her  sympathies  and  feelings,  urging  her  to  relieve  him 
from  financial  pressure,  would  not  be  sufficient  to  avoid  her 
contract.  If  she  be  left  free  to  assent  or  dissent  as  she  may 
see  proper,  the  mere  fact  that  she  has  been  pressed  by  his 
urgent  entreaties,  the  transaction  being  otherwise  free  from 
fraud  and  duress,  affords  no  ground  for  relief. 

If  the  contract  is  one  which  she  has  the  capacity  to  make, 
there  is  no  presumption  of  fraud  merely  because  the  other 
contracting  party  is  her  husband,  for  it  is  never  presumed 
that  anvone  will  commit  a  fraud,  much  less  the  husband  as 
against  the  wife;  but  fraud  must  always  be  proved  by  him 
who  alleges  it  as  a  cause  of  action  or  ground  of  defense. 

10  Groesbeck  V.  Groesbcck,  78  Tex.      Tex.    16;    Winn   v.    Winn,    23    Tex. 
664,  14  S.  W.  702,  citing  Rev.  Stat.       Civ.  App.  617,  57  S.  W.  80. 
1911,  art.  4617;   Cox  v.  Miller,  54  "See  ante,  §  148. 

W  Shelby  v.    Burtis,  18  Tex.  644. 
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§  152.  May  bind  henelf ;  when. 

Prior  to  the  amendment  of  1913,  the  decisions  have  been 
uniform  in  the  holding  that  a  married  woman  could  not  con- 
tract a  debt  except  for  one  of  the  specific  purposes  allowed 
by  the  statute."  Since  the  amendment,  she  has  been,  it  would 
seem,  authorized  to  contract  as  a  feme  sole,  with  the  limita- 
tions noticed  in  §  148.  So  that  now  she  may  prima  facie 
enter  into  agreements  that  an  unmarried  woman  could  make, 
and  if  the  particular  undertaking  is  one  reprobated  by  law, 
that  fact  must  affirmatively  appear,  to  render  the  same  ineffect- 
ive. A  married  woman's  contract  has  never  been  void  merely 
because  of  her  coverture,  but  it  was  voidable  only  by  her  at 
her  option,  by  a  plea  and  proof  of  her  coverture ;  though  there 
are  many  loose  expressions  to  the  effect  that  such  voidable 
contracts  are  void." 

By  a  timely  defense,  she  may  now  avoid  her  contract  by 
showing  her  coverture  and  the  fact  that  the  obligation  attempted 
to  be  enforced  is  that  of  a  joint  maker  of  a  note  or  a  surety 
on  another's  obligation,  without  her  husband's  joinder  in  such 
eoDtract.  But  this  appears  to  be  the  extent  of  coverture  as 
a  disability  to  contract.  Indeed,  it  is  hardly  proper  to  longer 
speak  of  coverture  as  a  disability  to  contract,  since  the  change 
effected  by  the  recent  legislation  appears  almost  completely  to 
remove  the  legal  disability  of  married  women  to  contract.  The 
change  is  revolutionary  from  the  lawyer's  standpoint,  but  is 
full  tardy  enough  in  view  of  the  progressive  legislation  in  this 
respect  by  many  of  our  sister  states,  and  the  general  awaken- 
ing of  public  thought  in  revolt  against  the  archaic  rules  of 
barbarous  feudal  times. 

§  153.  Same;  necessaries. 

It  is  not  only  true  that  the  wife  mav  bind  her  husband 
for  necessaries  for  herself  and  children,  but  for  such  things 
»he  may  bind  herself  as  well."     She  may  contract  debts  for 

IS  Ante,  §  149.  er,   11   Tex.   329;    Booth  v.   Cotton, 

MCriigcr  V.   McCrackcn,  87  Tex.  13   Tex.   359;    Magee  v.   White,   23 

584,  30  S.  W.  537,  post,  §  186.  Tex.  180;  HiUl  v.  Hollman,  —  Tex. 

IS  HollU  V.  Francois,  5  Tex.  195,  Civ.  App.  — ,  90  S.  W.  44. 

SI   Am.  Dec.  760;  Milburn  v.  Walk- 
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necessaries  furnished  herself  or  children,  and  for  all  expenses 
which  may  be  incurred  for  the  benefit  of  her  separate  prop- 
erty," and  she  herself  will  be  the  judge  of  what  articles  are 
necessary  for  herself  and  children,  subject  to  the  condition 
that  it  must  appear  to  the  satisfaction  of  the  court  and  jury 
that  they  were  reasonable  and  proper."  And  whether  they 
are  reasonable  and  proper  will  again  be  a  question  to  be  deter- 
mined from  all  the  surrounding  circumstances.  Vernon's 
Sayles'  Tex.  Civ.  Stat.  art.  4625,  is  so  intimately  connected 
with,  and  explanatory  of,  the  preceding  article  which  is  the 
one  amended  March  21st,  1913,  that  the  same  is  necessarily 
repealed.    It  is  now  meaningless. 

The  liability  of  the  wife  is  personal,  and  does  not  depend 
on  the  refusal  or  inability  of  the  husband  to  supply  her  and 
her  children  with  the  necessaries." 


§  154.  Same;  debt  must  be  contracted  personaUy. 

In  order  to  hold  the  wife  liable  for  necessaries  furnished 
herself  or  children,  the  debt  should  be  contracted  by  her  per- 
sonally, or  by  someone  acting  under  her  authority.  Such 
seems  to  be  the  intention  of  our  statute,  and  has  been  the 
annunciation  of  our  courts.** 

That  the  credit  was  extended  to  the  wife,  and  not  to  the 


16  Rev.  Stat.  1911,  art.  4624; 
Eager  v.  Morris,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  70. 

n  Rev.  Stat.  1911,  art  4625 ;  Mil- 
bum  V.  Walker,  11  Tex.  329;  Wal- 
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Tex.  Civ.  App.  8,  66  S.  W.  464. 

19  Christmas  v.  Smith,  10  Tex. 
123;  Milbum  v.  Walker,  11  Tex. 
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Brown  v.  Ector,  19  Tex.  346;  Mc- 
Faddin  v.  Crumpler,  20  Tex.  374; 
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64  S.  W.  1031 ;  Stroter  v.  Bracken- 
ridge,  102  Tex.  386,  118  S.  W.  634; 
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husband,  will  not  relieve  him  from  liability.  Its  only  effect 
would  be  a  possible  charging  of  the  wife  according  to  the 
facts,  not  a  release  of  him.  But  where,  as  it  formerly  was, 
the  control  of  the  wife's  separate  estate,  all  its  fruits  and 
revenues,  and  all  her  time  and  labor,  belong  to  the  husband, 
it  is  idle  to  speak  of  a  dealer's  extending  credit  to  the  wife, 
and  looking  alone  to  her  for  payment.  It  could  only  be  under 
the  most  extraordinary  circumstances  that  a  purchase  by  her 
would  not  be  binding  upon  him.*^ 

By  this  is  meant  that  she  should  do  or  say  something  that 
clearly  indicates  an  intention  upon  her  part  to  be  bound  for 
their  payment,  and  cause  the  seller  to  look  to  her  for  such. 
It  is  not  sufficient  that  she  merely  give  the  order  for  the  goods, 
as  for  groceries  for  the  family,  for  in  such  a  case  the  pre- 
sumption is  that  she  does  so  as  the  agent  of  the  husband,  whose 
duty  it  is  to  supply  such  things.^  It  cannot  be  supposed  that 
because  she  accepts  and  uses  articles  purchased  by  her  husband 
knowing  them  to  be  not  paid  for,  she  thereby  agrees  to  pay, 
for  she  is  entitled  to  presume  that  her  husband  has  purchased 
them  upon  his  own  credit,  and  to  consider  the  purchase  his, 
and  not  hers  at  all.  If  the  authority  of  another  be  relied  upon 
to  thus  bind  her,  the  facts  conferring  such  authority  should 
be  very  plain  and  positive. 

§  155.  Same;  n^t  are  necessaries. 

It  is  impossible  to  cast  a  rule  that  will  in  all  cases  be  a 
guide  to  the  determination  of  what  is  or  is  not  within  the 
meaning  of  ''necessaries."  It  is  a  term  ordinarily  used  to 
designate  such  things  as  the  husband  should  supply  to  his 
family;  and  he  should  supply  them  with  such  things  as  are 
suited  to  their  condition  and  station  in  life,  their  needs  and 
wants,  in  so  far  as  his  ability  will  permit.  This  is  a  some- 
what circuitous  method  of  reasoning,  but  it  is  nevertheless  the 
basis  of  the  husband's  liability,  and  hence  a  fair  definition 
of  necessaries.  But  we  are  no  nearer  a  practical  illustration 
than  we  were  in  the  beginning.    What  is  deemed  a  necessary 

M  Black  T.  Brjan,  18  Tex.  463.  l  Menard   v.    Schneider,    —   Tex. 

Civ.  App.  — ,  48  S.  W.  761. 
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for  one  family  might  not  be  such  for  another,  and  still  a  luxury 
for  a  third.  A  proper  consideration  of  the  circumstances  of 
each  transaction,  including  the  condition  and  surroundings  of 
the  parties,  aided  by  common  sense,  is  the  only  guide  in  deter- 
mining questions  of  this  character.  In  a  case  where  the  hus- 
band was  worth  $50,000,  and  had  also  community  property 
worth  $15,000  more,  it  appeared  that  dental  work  for  the  wife 
to  the  amount  of  $225  was  reasonable.'  So,  the  rent  of  a 
dwelling  house,  where  needed  for  herself  and  family,  is  a 
necessary ; '  and  the  purchase  or  erection  *  of  one  may  or  may 
not  be  according  to  the  circumstances  surrounding  the  par- 
ticular case.*  Or  the  purchase  of  a  piano  and  furniture  for  a 
rooming  house  so  as  to  support  herself  and  children  may  be.* 
In  a  general  way  it  may  be  said  that  such  food,  clothing,  lodg- 
ing, attendance,  etc.,  as  usually  make  a  part  of  a  wife's  life, 
in  the  station  in  which  her  husband  allows  her  to  move, — 
such  things  as  enable  her  to  live  decently  and  in  a  manner  fit- 
ting her  condition  and  estate, — are  necessaries."'  Where  hus- 
band and  wife  are  living  apart,  a  horse  purchased  by  her  for 
use  in  a  business  of  her  own  is  not  a  necessary,*  though  an 
attorney's  services  in  representing  her  in  a  divorce  suit  may 
be.*  Nor  would  a  note  executed  by  the  wife  for  the  tuition 
of  a  child  brought  into  the  family  without  the  husband's  con- 
sent be  binding  on  him  as  a  necessary.**  It  would  not  be  a 
necessary  for  the  wife  or  her  children.  So,  under  the  recent 
statute  exempting  the  husband's  separate  property  and  cer- 
tain community  property  from  liability  for  the  wife's  debts 
except  for  '^necessaries,"  it  is  held  that  a  debt  due  from  the 
wife  for  commissions  to  a  broker  for  an  exchange  of  her  sep- 
arate property  is  not  for  such  '^necessaries."  ** 

«  Black  V.  Bryan,  IS  Tex.  453.  7  Stewart,  Husb.  &  W.  §  95. 

•  Harris  v.  Williams,  44  Tex.  124.  •  Palmer  v.  Coghlan,  —  Tex.  Civ. 

4  Howell  V.  McMurry  Lumber  Co.  App.  — ,  55  S.  W.  1122. 

—  Tex.  Civ.  App.  — ,  132  S.  W.  848.  •  Dodd  v.  Hein,  26  Tex.  Civ.  App. 

»  Bexar  Bldg.  &  L.  Asso.  v.  Heady,  164,  62  S.  W.  811. 

21   Tex.    Civ.   App.    154,   50   S.    W.  W  Haas  v.   American   Nat.   Bank, 

1079,  57  S.  W.  583.  42  Tex.  Civ.  App.  167,  94  S.  W.  4.39. 

« Desmond    v.    Dockery,    —    Tex.  H  Winkle    v.    Conatser,    —    Tex. 

Civ.  App.  — ,  116  S.  W.  114.  Civ.  App.  — ,  171  S.  W.  1017. 
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§  156.  Same;  necessaries  for  husbancL 

If  the  husband  were  permitted  to  encumber  his  wife^s  sep- 
arate property  for  necessaries  for  himself,  it  would  change 
the  whole  policy  of  our  marital  laws  with  reference  to  the 
wife's  estate,  and  make  it  possible  for  him  to  completely  de- 
prive her  of  all  her  property,  while  none  of  the  benefits  would 
flow  to  her.  Her  property  is  committed  to  his  care  that  he 
may  occupy  and  use  it,  but  not  that  he  may  convert  or  destroy 
it.  Necessaries  for  the  husband  are  not  a  legitimate  charge 
against  her  property.  It  is  not  one  of  the  purposes  for  which 
she  may  herself  charge  it  by  simple  contract."  The  law  no- 
where requires  the  wife  to  support  the  husband,  even  though 
he  be  insolvent.  If  the  language  of  the  earlier  decisions  "  inti- 
mates such  a  doctrine,  they  are  supplanted  by  the  rule  an- 
nounced in  the  later  case  of  Magee  v.  White,  23  Tex.  180,  which 
is  more  in  consonance  with  the  spirit  of  our  system.  The  rules 
applied  by  courts  of  chancery  in  England,  to  estates  limited 
to  the  sole  and  separate  use  of  married  women,  are  not  appli- 
cable to  the  wife's  statutory  separate  estate  in  this  state." 
Upon  this  principle  it  was  held  that  the  wife's  contract  of 
employment  of  a  nurse  for  her  husband  during  his  last  illness 
was  not  binding  upon  her  or  her  estate,  though  the  husband's 
estate  was  liable  upon  an  implied  contract."  The  facts  might 
in  such  a  case  show  that  the  services  of  a  nurse  were  a  neces- 
sary for  the  wife  under  the  duty  imposed  upon  her  by  law 
to  nurse  and  care  for  her  husband." 

§  157.  Same;  concerning  her  separate  estate  under  statutes 

prior  to  1913. 

The  wife's  right  to  incur  expenses  for  the  benefit  of  her 
separate   property   has   always  been   recognized  by   statute." 

"Hutchinson    v.   Underwood,   27  146;    Harris   v.   WiUiams,   44   Tex. 

Tex.  255.  124. 

U  Christmas    v.    Smith,    10    Tex.  W  Flannery   v.   Chidgey,   33   Tex. 

123;   Brown  v.  Ector,  19  Tex.  346;  Civ.  App.  63S,  77  S.  W.  1034. 

McFaddin  v.  Crumpler.  20  Tex.  374.  l«  See  ante,  §§  148-152. 

HHaynes  v.  Stovall,  23  Tex.  625;  "  Vernon's  Sayles*  Tex.  Civ.  Stat. 

Hutchinson  v.  Underwood,  27  Tex.  art.  4624. 
255;  Stansbury  v.  Nichols,  30  Tex. 
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And  where  the  law  has  undertaken  to  define  the  purpose* 
and  methods  by  which  a  wife  may  charge  herself  or  her 
property,  one  of  these  methods  must  be  strictly  pursued  before 
either  is  bound."  A  contract  entered  into  by  the  husband 
and  wife  jointly  for  the  purpose  of  procuring  the  erection  of 
a  house  upon  the  separate  property  of  the  wife,  the  house  to 
be  used  for  the  exclusive  benefit  and  improvement  of  her  sep- 
arate property,  will  bind  her,  and  her  estate  is  liable  for  its 
payment."  And  where  the  husband,  with  the  wife's  knowl- 
edge, caused  the  title  to  her  property  to  be  made  to  her  father- 
in-law  as  trustee,  but  retained  the  management  of  the  estate, 
and  contracted  debts  in  the  name  of  the  trustee,  her  estate  was 
held  liable  for  such  a  debt  contracted  for  brick  and  other 
material  furnished  in  improving  her  property.**  And  here, 
as  in  cases  where  it  is  sought  to  bind  the  wife  for  necessaries, 
before  she  and  her  estate  arc  liable  it  must  appear  that  the 
contract  concerning  the  same  was  either  contracted  by  her 
personally,  by  her  authority,  or  under  her  direction.* 

What  expenses  are  for  the  benefit  of  her  property  must 
be  left  to  the  good  judgment  of  the  court  or  jury,  as  any  other 
question  of  fact."  Buildings,  repairs,  insurance,  and  better- 
ments for  her  realty,  food  and  shelter  for  her  stock,  personal 
labor  when  required  to  preserve  her  property,  whether  real 
or  personal,  may  be  mentioned.  It  should  be  a  contract  for 
expenses  incurred  concerning  separate  property  then  owned 
by  her,  according  to  the  writer's  construction  of  the  act.     In 


"Magee  v.  White,  23  Tex.  180; 
Trimble  v.  Miller,  24  Tex.  214;  Cov- 
ington V.  Burleson,  28  Tex.  368,  91 
Am.  Dec.  321;  Menard  v.  Sydnor, 
29  Tex.  257;  Lynch  v.  Elkes,  21 
Tex.  229 ;  Haynea  v.  Stovall,  23  Tex. 
625;  Cheek  v.  Bellows,  17  Tex.  613, 
67  Am.  Dec.  686 ;  Fullerton  v.  Doyle, 
18  Tex.  3;  Stansbury  v.  Nichols,  30 
Tex.  145;  Forbes  v.  Moore,  32  Tex. 
196. 

W  Butler  v.  Robertson,  11  Tex. 
142;  Smotridge  v.  Lovcll,  35  Tex.  68. 


M  Perkins  v.  Baker,  38  Tex.  45. 

1  Harris  v.  Williams,  44  Tex.  124 ; 
Eager  v.  Morris,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  70;  Parker  v. 
Wood,  25  Tex.  Civ.  App.  606,  61 
S.  W.  940;  Cushman  v.  Masterson. 
—  Tex.  Civ.  App.  — ,  64  S.  W.  1031; 
Stroter  v.  Brackenridge,  51  Tex.  Civ. 
App.  170,  118  S.  W.  632,  102  Tex. 
386,  118  S.  W.  634. 

«  Teel  v.  Blair,  —  Tex.  Civ.  App. 
— ,  128  S.  W.  478. 


CONTRACTS.  209 

George  v.  Stevens,  31  Tex.  670,  it  was  held  that  the  wife's 
note,  the  husband  assenting  by  joining,  was  enforceable  against 
her  where  given  for  the  purchase  of  a  negro  to  belong  sepa- 
rately to  her,  upon  the  apparent  reasoning  that  it  was  a  con- 
tract for  the  benefit  of  her  separate  property.  Is  this  good 
logic?  Can  a  contract  to  purchase  property  be  a  debt  con- 
tracted for  the  expenses  incurred  for  the  benefit  of  such  prop- 
erty? If  it  were  so,  the  wife  could  bind  herself  for  all  pur- 
chases made  by  her,  no  matter  whether  she  owned  a  separate 
estate  or  not,  and  such  contracts  would  be  for  the  benefit  of 
her  separate  property.  There  is  also  a  dictum  in  Hugo  &  S. 
Co.  V.  Hirsch,  —  Tex.  Civ.  App.  — ,  63  S.  W.  163,  to  the 
same  effect;  that  is,  that  an  obligation  for  the  purchase  of 
property  was  for  the  benefit  of  her  separate  estate  and  there- 
fore enforceable. 

Expenses  incurred  by  the  husband  in  quarrying  rock  from 
land,  the  separate  property  of  the  wife,  are  not  "expenses  in- 
curred for  the  benefit"  of  such  property.'  Nor  is  an  obliga- 
tion for  borrowed  money*  such  an  expense,  unless  it  can  be 
shown  that  the  money  was  employed  for  the  benefit  of  her 
separate  estate.*  Neither  can  it  be  said  that  the  wife's  rental 
contract  whereby  she  lets  her  land  for  a  term  is  a  contract 
for  the  benefit  of  her  estate,  since  under  the  statute  then 
governing  the  rentals  promised  in  return  became  community 
property.  It  would  appear  rather  to  be  for  the  benefit  of  that 
estate.*  But  the  fees  of  an  architect,^  the  commissions  of  a 
real  estate  broker,  may*  or  may  not  fall  within  the  statute, 
according  to  whether  the  proof  shows  the  contract  was  for  the 
benefit  of  the  wife's  estate.*  And  a  contract  for  the  price  of 
digging  a  well  on  the  wife's  land  binds  her."    Since  the  statute 

S£a|?er    v.   Morris,    1   Tex.   App.  '  Emerson    v.    KneezeU,    —    Tex. 

Civ.  CaB.  (White  &  W.)  70.  Civ.  App.  — ,  62  S.  W.  651. 

4  Stroter  v.  Brackenridge,  61  Tex.  '  ^^^o  ^J^'^J^  ^11"'''  ^'l  ^^^' 

Civ.  App.  170,  118  S.  W.  632.  ^^^    ««  «;  W-  375;  Shaw  v.  Fairea, 

*^*^  —  Tex.  Civ.  App.  — ,  165  S.  W.  501. 

»  Dcaring  v.  Jordan,  —  Tex.  Civ.  ,  BiUingsly  v.  Swenson  Land  Co. 

App.  —,  130  S.  W.  877.  _  j.^^  (..^  ^pp  _   323  S.  W.  194. 

« Taylor  v.  Thomaa,  —  Tex.  Civ.  lo  Lemons  v.  Biddy,  —  Tex.  Civ. 

App.  — ,  145  S.  W.  1061.  App.  — ,  149  S.  W.  1065. 

M.  R.— 14. 
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of  March  21st,  1913,  the  same  strictness  of  proof  is  not  re- 
quired. 

§  158.  Wife's  contracts  may  bind  husband;  when. 

The  husband  is  not  bound  by  the  contract  of  the  wife  en- 
tered into  before  marriage/*  nor  is  he  liable  for  services  ren- 
dered at  her  instance  after  divorce,  although  such  services  may 
be  for  the  benefit  of  the  community  estate,  unless  he  authorized, 
or  in  some  way  ratified,  her  act."  There  is  nothing  in  our 
laws  which  incapacitates  the  wife  from  acting  as  agent  for  her 
husband;  and  whatever  agreements  she  may  make,  or  con- 
tracts she  may  enter  into,  whether  in  his  name  or  her  own, 
if  the  same  be  authorized  or  subsequently  ratified  by  him,  will, 
of  course,  bind  him."  And  her  agency  for  him  may  be  shown 
by  circumstances;  for  in  the  nature  of  things,  it  is  but  nat- 
ural that  he  should  authorize  her  impliedly,  if  not  expressly, 
to  make  numerous  contracts  of  purchase  and  otherwise,  con- 
cerning the  domestic  affairs  of  the  family.  By  permitting 
her  to  make  these  contracts,  by  paying  her  bills,  and  by  numer- 
ous other  ways,  he  may  authorize  her  to  bind  him  in  this 
respect.  Where  he  permits  her  to  make  purchases  for  the  fam- 
ily, and  the  goods  are  used  with  his  knowledge,  and  he  makes 
no  repudiation  of  her  contract,  he  will  be  held  to  have  acqui- 
esced in  it  and  be  bound  for  it,  whether  the  purchase  be  of 
necessaries  or  not.**  But  his  liability  is  upon  the  identical 
contract  of  purchase  made  by  her,  which  he  is  deemed  to  have 
made  his  own,  and  not  upon  her  subsequent  unauthorized  con- 
tract giving  a  lien  upon  tlio  property  or  extending  the  time 
of  payment." 


llNash  V.  George,  6  Tex.  234; 
Roundtree  v.  Thomas,  32  Tex.  286; 
Siese  v.  Malach,  54  Tex.  355 ;  John- 
son V.  Griffiths,  —  Tex.  Civ.  App. 
— ,  135  S.  W.  683. 

1*  Bohannon  v.  Pearson,  2  Tex. 
App.  Civ.  Cas.  (WiUson)  540. 

18  Matlock  V.  Glover,  63  Tex.  231; 
Billington  v.  Jlainmond,  3  Tex.  App. 
Civ.  Cas.   (Willson)    361;   Richburg 


V.  Mcllwaine,  —  Tex.  Civ.  App.  — , 
131  S.  W.  1166;  Jones  v.  O.  W.  Ly- 
man Millinery  Co.  —  Tex.  Civ.  App. 
— ,  132  S.  W.  864 ;  Richburg  v.  Sher- 
wood, 101  Tex.  10,  102  S.  W.  006,  — 
Tex.  Civ.  App.  — ,  105  S.  W.  624. 

H  Walling  V.  Hannig,  73  Tex.  580, 
11  S.  W.  547. 

IB  Hamilton  v.  Peck,  —  Tex.  Civ. 
App.  — ,  38  S.  W.  403. 
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The  wife  may  also,  during  the  protracted  ahsence  of  the 
husband,  make  certain  contracts  which  will  be  binding  upon 
him;  as  where  she  may  cause  work  and  labor  to  be  done  upon 
the  homestead,  the  same  being  necessary  to  the  profitable  culti- 
vation and  use  of  the  land ;  ^*  or  make  a  lease  of  a  dwelling 
house  to  prevent  being  ousted.  And  in  the  latter  case  her  act, 
being  thus  authorized,  will  have  the  effect  of  recognizing  title 
to  such  property  in  the  lessor,  upon  a  subsequent  proceeding." 
The  principle  applicable  in  this  latter  class  of  cases  is  that 
the  wife  has  the  implied  authority  to  do  for  the  husband  those 
things  which  the  law  makes  it  his  duty  to  do,  and  is  more 
fully  discussed  in  the  next  section. 

§  159.  Same;  necessaries. 

So,  also,  may  she  bind  him  for  such  articles  as  are  com- 
monly known  as  "necessaries"  for  herself  and  children.  The 
law  imposes  upon  the  husband  the  duty  of  providing  for  his 
family,  and  should  he  fail  to  do  this,  the  wife  has  an  implied 
authority  to  purchase  upon  his  credit.  The  articles  that  she 
may  purchase,  and  for  which  he  will  be  bound,  are  such  as 
are  suited  to  her  situation  or  station  and  the  means  of  her 
husband  and  his  condition  in  life.  The  husband's  liability 
does  not  rest  wholly  upon  his  wife's  implied  authority  to  pur- 
chase, and  consequent  permission  to  bind  him,  but  upon  a  broad- 
er and  far  more  sensible  principle  of  our  law,  which  is  that 
by  contracting  the  relation  of  marriage  he  takes  upon  him- 
self the  duty  of  supplying  his  wife  with  necessaries;  and  if 
he  does  not  perform  that  duty,  either  through  his  own  fault 
or  in  consequence  of  misfortune,  the  wife  has,  in  consequence 
of  that  relation,  a  right  to  provide  herself  with  them,  and  he 
is  liable  for  payment.  He  holds  himself  out  to  the  world,  by 
reason  of  his  marital  relation,  as  promising  to  supply  these 
things  to  his  wife,  and  therefore  to  pay  for  them  whether  they 
be  purchased  by  himself  or  by  his  wife  upon  his  failure  to 
supply  them.  And  he  is  thus  liable  notwithstanding  the  neces- 
saries arc  furnished  contrary  to  his  instruction.     For  it  is  not 

M McAfee   ▼.   Robertson,   41    Tex.  "Golden    v.   Galveston,    20    Tex. 

355.  Civ.  App.  584,  50  S.  W.  416. 
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alone  upon  the  principle  of  authority  conferred  upon  her  by 
him  that  she  supplies  such  things.  He  cannot  avoid  his  lia- 
bility to  properly  support  her,  even  if  he  desires  to  do  so. 
Such  things  may  be  furnished,  and  the  husband  looked  to  for 
payment.  For  "  'the  law  will  not  presume  so  much  ill  as  that 
a  husband  should  not  provide  for  his  wife's  necessities.'  Yet, 
this  being  proved,  the  law  will  not  do  so  much  ill  as  to  leave 
her  without  necessaries."  "  That  he  has  abandoned  her  does* 
not  relieve  him,"  but  may  itself  subject  him  to  a  new  liabil- 
ity by  reason  of  the  exigencies  of  the  situation,  as  for  an  attor- 
ney's fee  for  a  divorce  suit.*®  The  reason  underlying  the 
rule  of  the  husband's  liability  is  thus  stated  by  Mr.  Parsons: 

The  "courts  now  show  a  tendency  to  rest  the  responsibility 
of  the  husband  for  necessaries  supplied  to  the  wife,  on  the 
duty  which  grows  out  of  the  marital  relation.  He  is  her  hus- 
band; he  is  the  stronger,  she  the  weaker;  all  that  she  has  is 
his;  the  act  of  marriage  destroys  her  capacity  to  pay  for  a 
loaf  with  her  own  money;  and  as  all  she  then  possesses,  and 
all  she  may  afterwards  acquire,  are  his  during  life  and  mar- 
riage, upon  him  must  rest  with  equal  fullness,  if  the  law  would 
not  be  the  absolute  opposite  of  justice,  the  duty  of  maintaining 
her  and  supplying  all  her  wants,  according  to  his  ability.  And 
we  think  this  plain  rule  of  common  sense  and  common  morality 
is  becoming  a  rule  of  the  common  law."  * 

Even  more  strongly  is  the  argument  put  forth  by  Chief 
Justice  Hemphill  as  follows : 

"That  this  is  the  true  ground  of  the  husband's  liability  for 
necessaries  for  the  wife,  viz.,  his  duty  arising  from  the  mar- 
riage relation  itself  to  supply  her  with  necessaries,  cannot 
admit  of  question.  It  is  comprehensive,  embracing  all  eases 
where  articles  of  necessity  have  been  furnished.  It  requires 
no  legal  fiction  for  its  support.  It  is  consistent  with  fact,  and 
it  is  founded  to  some  extent  on  the  great  fact  that  all  she 
possesses,  her  time,  labor,  and  money,  belong  to  the  husband ; 
and  if  at  common  law  the  true  principle  of  the  liability  of 

w  Black  V.  Bryan,  18  Tex.  463.  W  Dodd  v.  Hein,  26  Tex.  Civ.  App. 

19  Palmer  v.  Coghlan,  —  Tex.  Civ.       164,  62  S.  W.  Sll. 
App.  — ,  55  S.  W.  1122.  1 1  Parsonp,  Contr.  9th  ed.  397. 
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the  husband  arises  from  his  duty  under  the  marriage  relation, 
by  which  he  is  vested  with  the  property  of  the  wife,  so  much 
the  more  strongly  is  it  his  duty  under  the  marital  relations 
in  this  state,  by  which  he  is  not  vested  with  the  property 
of  the  wife,  but  has  the  management  and  control  of  that  prop- 
erty and  its  proceeds,  and,  so  far  as  they  become  community 
gains,  has  disposing  power  as  master  and  owner.  If  bound  at 
common  law  to  support  the  wife  out  of  his  own  property,  the 
law  having  vested  the  property  of  the  wife  in  him,  he  surely 
should  be  compelled,  under  our  laws,  to  supply  the  wife  from 
the  proceeds  of  her  own  property,  or  from  that  of  the  com- 
munity, in  which  she  has  an  equal  interest  with  himself."  * 

It  has  been  said  that  the  husband  is  not  liable  for  necessaries 
furnished  his  wife  by  her  parents  unless  there  is  an  express 
understanding  to  that  effect.*  While  in  such  a  case  the  pre- 
sumption of  gift  might  be  a  reasonable  one,  yet  such  presump- 
tion being  overcome  by  evidence,  no  reason  is  apparent  why 
the  husband  should  not  be  liable  even  without  a  promise  of 
payment 

Where  the  wife's  wants  are  well  provided  for  at  the  hus- 
band's home,  she  cannot  abandon  that,  and  yet  bind  him  for 
her  purchases  for  necessaries  elsewhere,*  and  it  is  always  per- 
tinent to  inquire  before  fixing  liability  on  him,  whether  the 
things  furnished  were  reasonably  necessary,  and  such  as  he 
ought  as  husband,  under  all  the  circumstances,  to  supply.* 

§  160.  Same;  concerning  her  separate  estate. 

Under  the  statutes*  authorizing  the  wife  to  contract  debts 
for  all  expenses  which  may  have  been  incurred  by  her  for 
the  benefit  of  her  separate  estate,  if  the  husband  joined  in 
such  contract,  there  could  be  no  question  of  his  liability."'  It 
is  contractual.  But  even  where  he  does  not  join,  if  it  be  such 
a  contract  as  she  is  authorized  to  make,  it  seems  that  he  ia 

•  Black  V.  Bryan,  18  Tex.  464.  »  Fields  v.  Florence,  —  Tex.  Civ. 

•  Kelly,    Contr.   Married   Women,      App.  — ,  123  S.  W.  1S7.     See  ante, 
171,  172.  §  156. 

4  Cline  V.  Hackbarth,  27  Tex.  Civ.  •  Rev.  Stat.  1911,  art.  4624. 

App.  391,  65  S.  W.  10S6.  7  Smotridge  v.  Level],  35  Tex.  58. 
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also  liable,  and  the  statute  says  he  may  be  sued  therefor.*  Wit- 
ness: The  article  last  cited,  which  provides  that  he  shall  be 
jointly  sued  for  such  debt,  and  not  merely  pro  fomia,  for  he 
is  not  therein  exempted  from  a  personal  judgment  as  in  the 
article  succeeding  it.*  But  it  may  be  contended  that  article 
4625  of  the  statute  indicates  a  different  intention.  The  article 
reads:  "Upon  the  trial  of  any  suit  as  provided  for  in  the 
preceding  article,  if  it  shall  appear  to  the  satisfaction  of  the 
court  and  jury  tliat  the  debts  so  contracted"  (for  necessaries) 
"or  expenses  so  incurred"  (for  benefit  of  her  separate  prop- 
erty) "were  reasonable  and  proper,  the  court  shall  decree  tliat 
execution  may  be  levied  upon  either  the  common  property 
or  the  separate  property  of  the  wife,  at  the  discretion  of  the 
plaintiff."  But  when  it  is  remembered  that  this  article  is  part 
of  the  chapter  defining  specially  the  rights  and  liabilities  of 
married  women,  and  not  of  married  men,  it  can  be  understood 
that  its  purpose  was  specially  to  fix  the  liability  of  a  married 
woman  for  the  character  of  debts  mentioned,  and  not  to  absolve 
the  husband  from  liability  if  he  was  otherwise  liable ;  in  other 
words,  to  provide  that  her  separate  property,  as  well  as  the 
community,  was  liable  for  her  authorized  contracts.  If  the 
article,  by  directing  execution  against  the  separate  property 
of  the  wife  or  the  community,  and  omitting  to  recognize  the 
liability  of  the  husband's  property,  has  the  effect  of  absolving 
him  from  liability  for  her  contracts  for  the  benefit  of  her  sep- 
arate property,  it  has  the  same  effect  concerning  her  debts 
contracted  for  necessaries  for  herself  and  children,  for  the  two 
classes  of  contracts  are  included  in  the  article,  and  also  in 
the  one  preceding  it,  to  which  reference  is  specially  made; 
but  we  know  that  he  is  bound  for  these  necessaries,  and  mav 
be  sued  for  them  "in  the  manner  prescribed  in  article  1840." 
ITow  the  article  either  excludes  the  idea  of  his  liability  in 
l)oth  instances,  or  it  has  no  reference  thereto  in  either.  While 
this  rule  may  apparently  be  a  hardship  on  the  husband,  it  is 
largely  ameliorated  by  the  fact  that  he  receives  the  use,  rents, 
profits,  and  occupation  of  her  property  during  marriage,  and 

8  Ibid.  arts.  4624,  1840.  •  Ibid.  art.  1841. 
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should  therefore  be  liable  for  its  necessary  expense.  It  would 
not  be  equitable  to  give  him  these  things,  and  in  addition 
thereto  to  require  the  wife  from  the  corpus  of  her  property 
to  bear  the  necessary  expense  of  preserving  it.  The  provision 
that  such  debts  must  appear  to  the  satisfaction  of  the  court 
to  have  been  reasonable  and  proper  affords  a  sufficient  safe- 
guard against  any  possible  injustice  to  him  in  charging  him 
with  that  class  of  betterments  and  permanent  improvements 
that  go  to  materially  enhance  the  value  of  the  corpus  of  the 
wife's  property,  and  limits  them  to  the  reasonable  and  proper 
expense  in  maintaining  and  preserving  her  property.  This 
expense  he  ought  to  bear. 

The  husband  is  now  relieved  from  all  liability  for  debts 
contracted  by  the  wife  except  for  those  contracted  for  neces- 
saries for  herself  and  children,  in  so  far  as  his  separate  estate 
is  concerned,  and  indeed  only  a  limited  amount  or  rather  class 
of  the  community  property  is  liable.  It  is  only  the  wife's 
personal  earnings,  and  the  income,  rents,  and  revenues  from 
her  separate  property,  that  may  be  held  subject  to  her  debts.*® 

§  161.  Presiimptioiis. 

From  what  has  been  said  it  will  be  seen  that  under  former 
statutes  no  presumption  will  be  indulged  to  the  effect  that 
the  wife  is  liable,  or  her  property,  from  the  mere  fact  that 
her  name  appears  upon  the  instrument  by  which  her  liability 
is  sought  to  be  established.**  The  presumption  is  to  the  con- 
trary. One  asserting  her  liability  must  show  the  particular 
facts  authorizing  her  to  create  such  liability.  It  will  not  be 
presumed  that  because  she  did  contract,  she  was  authorized 
to  do  so.  The  mere  name  appearing  is  no  more  than  prima 
facie  evidence  that  she  attempted  to  contract;  it  has  nothing 
to  do  with  her  capacity  to  make  the  particular  obligation." 

Hence,  a  bona  fide  purchaser  of  her  negotiable  note  is  in 
no  better  position  than  the  payee."    The  only  answer  to  a  plea 

10  Vernon*8  Sayles'  Tex.  Civ.  Stat  "  Hild  v.  Hellman,  —  Tex.  Civ. 

art.  4624.  33d  Leg.  1913,  p.  61.  App.  — ,  90  S.  W.  44. 

ttHarrii  v.  Finberg,  46  Tex.  79.  KHaas  t.  American  Nat.  Bank, 
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of  coverture  would  be  an  allegation  of  capacity  to  make  the 
particular  contract. 

In  a  proceeding  wherein  the  husband  and  wife  were  jointly 
sued,  the  husband  indorsed  upon  the  back  of  the  petition  the 
signatures  of  himself  and  wife,  waiving  the  issuance  and  serv- 
ice of  citations  in  the  suit;  the  court  held  the  waiver  sufficient 
upon  its  face  to  authorize  the  proceedings  against  both,  and 
thought  it  would  be  going  to  a  "romantic  length"  to  indulge 
the  presumption  that  a  husband  in  any  case  would  commit  a 
fraud  upon  his  wife  by  bringing  her  into  court  without  her 
knowledge  or  consent,  or  that  he  would  collude  with  others 
to  her  injury."  It  will  be  seen,  however,  that  this  presump- 
tion goes  only  to  the  extent  of  holding  that  the  wife's  signa- 
ture appeared  by  her  authority;  that  it  was  not  forged;  and 
does  not  in  any  way  go  to  her  liability  upon  the  debt  sued  on. 
In  other  words,  that  the  signature  was  hers,  not  the  debt. 

If  we  are  right  in  our  interpretation  of  the  act  of  March 
21st,  1913,"  the  wife  is  now  authorized  generally  to  contract, 
hence,  her  contract  implies  validity,  and  the  presumption  is 
that  she  is  liable.  If  coverture  is  no  longer  a  defense  to 
contracts,  then  purchasers  and  others  dealing  with  her  are 
not  aflFected  by  her  coverture,  and  may  deal  with  her  free  from 
the  disabilities  heretofore  inhering  in  coverture.  So,  a  mar- 
ried woman  is  now  presumed  to  be  liable  on  her  contract, 
unless  she  can  show  that  it  is  one  forbidden  by  law,  and  a 
bona  fide  purchaser  of  her  note  would  take  title.  Of  course, 
if  the  note  was  a  joint  one,  and  the  wife's  name  appeared 
as  one  of  the  makers,  one  could  not  be  an  innocent  holder, 
because  the  statute  forbids  such  contract,  and  everyone  is  charged 
with  notice  of  the  status  of  a  married  woman. 

§  162.  Her  estate  liable,  when. 

To  be  sure,  when  the  wife  is  personally  bound,  her  estate 
is  liable,  save  where  it  is  by  law  exempt  from  forced  sale. 
It  was  the  intention  of  our  lawmakers  to  preserve,  as  far  as 
possible,  the  corpus  of  the  wife's  separate  property  from  the 

42   Tex.   Civ.   App.    167,  94   S.   W.  U  Laird  v.  Thomas,  22  Tex.  276. 

439.  1ft  Ante,  §§  148  and  152. 
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encroachments  of  the  husband.  The  law  imposes  upon  him 
the  duty  to  support  his  wife  and  children,  and,  the  better  to 
aid  him  in  doing  this,  places  at  his  disposal  the  use,  fruits, 
and  revenues  of  her  property,  from  which,  along  with  the 
other  community  property  and  his  own,  he  may  secure  the 
means  of  doing  so.  But  he  cannot  even  for  this  purpose 
encumber  her  property.  This  would  admit  his. right  to  dispose 
entirely  of  it,  for  the  right  to  charge  will  amount  to  a  right 
to  dispose.  It  is  liable  only  for  her  own  debts  contracted  in 
the  manner  and  for  the  purposes  pointed  out  by  law,**  or  for  her 
individual  torts,  antenuptial  debts,  and  statutory  charges  or 
the  like. 

The  cases  preceding  Stansbury  v.  Nichols,  30  Tex.  145, 
holding  that,  independently  of  the  contracts  specifically  men- 
tioned in  the  statute,  her  estate  might  be  equitably  charged 
with  necessaries  for  the  family  where  the  husband  owned  no 
estate,  was  insolvent,  etc.,  have  been  repudiated,  and  the  ten- 
dency since  the  case  cited  has  been  to  limit  the  liability  of 
her  estate  to  her  individual  debts  contracted  or  incurred  in 
strict  accordance  with  law.  This  is  the  better  rule,  for  to 
admit  the  husband's  right  to  charge  her  estate  upon  any  pre- 
text would  be  to  tamper  with  a  right  which  the  law  deems 
inviolable, — ^her  right  to  own  an  estate. 

§  163.  May  transfer  her  notes. 

Notes  made  payable  to  the  wife  or  to  her  order,  generally, 
during  marriage,  are  presumptively  community  property ;  "  but 
whether  they  are  really  such  or  not,  the  law  has  heretofore 
placed  them  under  the  control  of  the  husband  in  such  way  that 
the  wife  could  not  transfer  them  except  with  the  husbauiFs 
consent.  With  such  consent  she  could,  of  course,  transfer  by 
her  indorsement,"  or  without  it,  since  an  oral  assignment  of 
a  note  is  good,  or  in  exceptional  cases  where  she  was  author- 
ized to  act  as  a  feme  sole  she  might  do  so  without  his  assent. 
Her  mere  indorsement  with  her  husband's  consent  carries  her 

W  Warren  ▼.  Smith,  44  Tex.  245;  n  WeUs  v.  Cocknim,  13  Tex.  127. 

Rniz  ¥.  Campbell,  6  Tex.  Civ.  App.  iSHemmingway    v.    Mathews,    10 

714,  26  8.  W.  296.  Tex.  207. 
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title,  even  though  the  note  be  secured  by  a  lien  on  land,  no 
privy  examination  and  acknowledgment  being  necessary.^* 

Under  the  present  statute  giving  to  wives  the  sole  manage- 
ment, control,  and  disposition  of  their  separate  estates,  a  mar- 
ried woman  may  now  freely  dispose  of  her  promissory  note 
without  her  husband's  consent,  or  even  over  his  protest. 

§  164.  ''Stocks  and  bonds.'' 

A  different  rule  of  disposition  is  prescribed  where  the  wife 
attempts  to  transfer  stocks  and  bonds  belonging  to  her  or  over 
which  she  is  given  control  by  law.  As  to  these,  the  joint  sig- 
nature of  the  husband  and  wife  is  required,  except  where,  on 
an  application  to  the  district  court,  that  court  makes  an  order 
permitting  the  transfer  without  the  joinder  of  the  husband.* 
It  is  evident  the  legislature  did  not  intend  to  place  any  restric- 
tions on  the  wife's  power  to  transfer  her  separate  property 
beyond  the  limitations  imposed.  Those  limitations,  so  far  as 
they  are  here  pertinent,  apply  only  to  a  transfer  of  "stocks 
and  bonds."  It  cannot  be  held  that  the  limitation  applies 
to  every  class  of  community  of  which  the  wife  is  given  control. 
— as  of  her  personal  earnings,  or  her  rents  from  her  real  estate, 
— simply  because  the  article  restricts  the  operation  of  the  lim- 
itation to  the  classes  of  property  named.  Upon  this  reasoning 
the  author  has  expressed  the  opinion  above,  that  the  wife  might 
freely  transfer  her  notes,  for  notes  and  bonds  are  treated  in 
the  act  as  different  things.  The  writer  takes  it  to  be  that  the 
legislature  employed  these  words  in  their  popular  commercial 
sense,  which  would  indicate  that  the  "bonds"  meant  are  the 
interest-bearing  evidences  of  debt  usually  issued  by  corpora- 
tions, companies,  or  municipalities,  as  distinguished  from  sim- 
ple notes  of  hand,  and  the  "stocks"  meant  are  the  shares  of 
the  capital  stock  of  such  corporations  or  companies. 

The  prohibition  against  a  transfer  without  the  joint  signa- 
tures of  the  husband  and  wife  may  justly  be  held  to  apply 
to  all  "stocks  and  bonds"  belonging  to  the  community,  but  rep- 
resenting the  personal  earnings  of  the  wife,  the  rents  from 

19  McCamly    t.    Waterhouse,    80  M  Act»  33d  Leg.  1913,  p.  61. 

Tex.  340,  16  S.  W.  19. 
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the  wife's  real  estate^  the  interest  on  bonds  or  notes  belonging 
to  her,  or  dividends  on  stocks  owned  by  her,  for  this  is  the 
most  reasonable  interpretation  of  what  is  included  in  the  lan- 
guage "or  over  which  she  is  given  control  by  this  act."  If  the 
language  last  quoted  refers  to  property  other  than  the  wife's 
separate  property  in  stocks  and  bonds,  then  it  could  signify 
nothing  else  than  as  above  indicated,  for  the  act  gives  her 
control  of  only  these  two  classes  of  property.* 

§  165.  May  rdease  her  cause  of  action. 

So,  she  may,  in  a  proper  case,  execute  a  valid  release  of  a 
cause  of  action,  as,  for  instance,  accept  a  stipulated  sum  as 
her  portion  as  heir  of  an  estate,  agreeing,  in  consideration 
therefor,  to  relinquish  all  other  right  which  she  might  have 
to  such  estate,  and  such  release  would  be  valid.  It  need  not 
be  in  writing  and  acknowledged  privily  even  though  it  em- 
brace land,  since  the  statute  relates  only  to  a  "deed  or  other 
writing  purporting  to  be  a  conveyance."  *  Such  a  transaction 
is  somewhat  in  the  nature  of  a  partition  of  an  estate,  which 
mav  be  oral,'  rather  than  a  conveyance  of  real  estate.  If  real 
estate  is  to  be  conveyed,  it  must,  of  course,  be  done  in  writ- 
ing and  by  regular  acknowledgment.* 

Her  right  to  make  settlement  of  her  cause  of  action,  or  to 
bind  herself  by  an  agreement  in  compromise  of  a  claim  against 
her,  is  furthermore  incidental  to  her  right  to  appear  and 
litigate  in  a  court,  and  may  in  a  proper  case  be  exercised  with 
or  without  the  husband's  consent. 

§  166.  May  make  partitioii  agreements. 

Another  class  of  contracts  of  very  considerable  importance 
in  matters  of  land  titles  in  this  state,  into  which  married 
women  may  enter,  is  contracts  of  partition.  Such  a  contract 
cannot  properly  be  said  to  be  a  conveyance  of  land  within  the 

tSee  post,  |§  198  and  229.  'See  post,  §  166. 
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meaning  of  our  registration  and  acknowledgment  laws,  and 
hence  does  not  have  to  be  in  writing  nor  acknowledged  in  the 
manner  required  in  the  conveyance  of  land.*  The  contract 
may  be  one  of  parol.  Tenants  in  common  hold  an  interest 
in  the  entire  land  to  which  their  cotenancy  extends,  but  neitlier 
owns  any  particular  portion  of  it  to  the  exclusion  of  his  co- 
tenants;  and  to  apportion  the  land  thus  held  in  common,  so 
as  to  give  to  each  the  exclusive  ownership  of  a  designated  por- 
tion in  severalty,  is  for  each  to  surrender  his  interest  in  the 
portion  allotted  to  others.  But  this  release  of  interest  is  con- 
sidered by  our  courts  not  to  be  a  conveyance  of  land  within 
the  statute  of  frauds.'  Even  though  the  wife  gives  no  assent 
directly  to  the  partition,  yet  if  she  acquiesces  in  it  and  receives 
benefits  under  it,  she  will  be  bound.^  If  the  transaction  is 
not  a  real  partition  of  land  owned  jointly  by  the  parties,  but 
involves  a  conveyance  by  the  wife,  it  must  be  in  writing.* 
Akin  to  the  class  of  contracts  under  consideration  are  those — 

§  167.  Concerning  boundary  lines  of  her  property. 

For  the  reason  stated  in  the  foregoing  section,  such  con- 
tracts or  agreements  as  form  the  subject  of  this  section  are 
held  not  to  be  within  the  statute  of  frauds,  or  of  conveyancing.* 
It  is  not  the  means  of  acquiring  title  to  real  estate  at  all,  'but 
the  manner  of  determining  the  situation  and  location  of  the 
land  already  owned;  hence,  such  agreements  need  only  be 
entered  into  in  the  same  manner  as  other  simple  contracts. 
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to  be  binding  upon  the  wife."  Such  agreements  do  not  depend 
for  their  validity  upon  the  principle  of  estoppel,  though,  of 
course,  they  may  become  binding  in  that  way.** 

§  168.  Agreements  to  arbitrate. 

If  a  cause  of  dispute  exists  between  a  married  woman  and 
another,  which  involves  a  legal  right,  there  can  be  no  just 
ground  for  saying  she  may  not  enter  into  a  valid  agreement 
with  such  person  to  adjust  their  controversy  by  any  lawful 
means,  as  by  a  submission  to  arbitration.  There  is  an  incli- 
nation to  a  contrary  holding  in  Crouch  v.  Crouch,  30  Tex. 
Civ.  App.  288,  70  S.  W.  595,  where  the  parties  were  hus- 
band and  wife,"  but  whatever  the  rule  between  parties  thus 
related,  certainly  the  capacity  to  make  such  a  contract  is  pos- 
sessed by  one  who  can  agree  directly  as  to  the  subject-matter 
of  dispute.  Moreover,  one  can  do  without  suit  what  the  law 
might  compel  him  to  do  by  a  suit, — and  may  do  it  in  any 
manner  not  forbidden  by  law.  The  right  is  very  similar  to 
the  right  to  contract  for  partition,  or  with  respect  to  boundary 
lines,  or  make  compromise  generally.  Such  settlements  are 
to  be  encouraged. 

§  169.  May  employ  comiseL 

The  wife  may  appear  in  court  as  a  party  litigant.  This 
carries  with  it  the  right  to  employ  counsel  to  manage  and 
conduct  such  litigation."  Such  contracts  must  conform  to 
the  requirements  of  all  other  contracts  of  married  women,  by 
being  with  respect  to  a  matter  concerning  which  she  is  by 
law  authorized  to  contract.  It  must  be  a  necessary,  or  for  the 
benefit  of  her  separate  property,  and  the  employment  of  legal 
counsel  may  be  either.  As,  if  the  action  be  one  for  a  divorce 
which  she  is  compelled  to  bring  against  her  husband  because 
of  his  abandonment  or  other  cause  without  fault  upon  her 
part,  it  is  such  a  contract  as  she  can  properly  bind  herself 

lOJ^ecomte  v.   Toudouze,   82   Tex.  WAnte,  §  130. 
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and  husband  for  its  performance.  It  cannot  be  denied  that 
such  suit  may  be  necessary  for  the  protection  of  her  life  and 
property,  though  the  case  would  not  need  to  be  thus  strong." 
The  statute  authorizes  her  to  bring  such  a  suit,  and  she  can- 
not be  denied  the  means  of  doing  so.  It  is  a  necessary  expense 
in  the  prosecution  of  her  legal  rights,  and  for  such  fees  to  a 
reasonable  amoimt  the  husband  is  legally  chargeable." 

Th  wife's  attorney  may  recover  such  fees  for  her  in  the 
divorce  proceeding,  or  he  may  maintain  an  independent  suit 
against  the  husband  for  them,  where  such  fees  are  reasonable 
in  amount,  and  the  suit  is  brought  in  good  faith  upon  grounds 
which  are  probably  true." 

The  wife  is  bound  on  her  contract  of  employment  at  all 
events  under  the  present  statute,  and  the  husband  is  boimd 
in  the  event  only  the  services  constitute  a  necessary  within 
the  meaning  of  the  statute."  The  liability  in  any  case  is 
contractual,  and  the  fees  of  such  attorneys  are  to  be  recovered 
as  in  any  other  action,  and  not  taxed  as  costs  of  suit  merely." 

§  170.  For  acquisition  of  land. 

The  wife  may  make  purchases  of  land  if  she  chooses,  or 
she  may  contract  to  buy  it  if  she  likes.  Where  she  pays  only 
a  part  of  the  purchase  money,  if  it  appears  that  she  intended 
to  meet  the  deferred  payments  out  of  funds  arising  from  her 
separate  estate,  the  land  will  be  hers,  and  not  liable  for  the 
husband's  debts."  The  fact  that  the  husband  joins  the  wife 
in  signing  the  notes  for  the  unpaid  purchase  money  does  not 
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alter  the  rule."    Or  if  she  borrows  the  money  with  which  to 
discharge  the  note  it  would  still  make  no  difference.^ 

§  171.  Same;  public  land. 

The  contract  to  buy  may  as  well  be  from  the  state  as  from 
an  individual.  It  is  said  in  McClintic  v.  Midland  Grocery 
&  Dry  Goods  Co.  —  Tex.  — ,  154  S.  W.  1157:  "It  is  well 
settled  that  a  married  woman  may,  with  her  husband's  consent, 
purchase  public  school  land  from  the  state."  '  Moreover,  where 
the  contract  of  purchase  is  made  in  the  name  of  the  husband, 
yet  the  wife  is  considered  also  to  be  a  purchaser  within  the 
meaning  of  the  school  land  laws  affording  relief  to  the  heirs 
where  a  purchaser  dies  before  final  payment  of  the  purchase 
money.*  She  is  regarded  as  a  purchaser  in  the  sense,  too, 
that  her  acts  in  conjunction  with  her  husband's  in  settling  on 
the  land  will  be  considered  a  compliance  with  the  law.* 

The  reasoning  upon  which  purchases  of  public  lands  by 
married  women  have  been  upheld  is  thus  stated  in  Neighbors 
V.  Anderson,  94  Tex.  487,  62  S.  W.  417:  "We  .  .  . 
think  that  a  valid  purchase  may  be  made  in  the  name  of  a 
married  woman.  When  the  husband  and  wife  are  living  to- 
gether, school  land  acquired  by  purchase  frdm  the  state  in 
the  name  of  either  party  is  prima  facie  community  property, 
and  an  obligation  given  therefor,  either  by  the  husband  in 
the  name  of  the  wife,  or  by  the  wife  in  her  own  name,  with 
the  consent  of  the  husband,  is  in  our  opinion  a  valid  com- 
mimity  debt.''  * 

The  purchase  in  the  name  of  the  wife  seems  to  be  good  to 
the  extent  that  the  obligation  is  enforceable,  and  the  wife's 
purchase  with  the  husband's  consent,  it  further  seems,  is  held 

MUllman  v.  Jasper,  70  Tex.  446,  SLeaverton  v.  Robinson,  102  Tex. 

7  8.  W.  763.  616,  120  S.  W.  169. 

1  Schuster  v.  L.  Bauman  Jewelry  4Erick8on  v.  McWhorter,  —  Tex. 

Co.  79  Tex.  179,  23  Am.  St  Rep.  Civ.  App.  — ,  132  S.  W.  847;  Texas 

327,  16  S.  W.  259.  Moline  Plow  Co.  v.  Clark,  —  Tex. 

•\    J  XT  •  ui_       oe  T  Civ.  App.  — ,  145  S.  W.  266. 

tADderson  v.  Neighbors,  26  Tex.  .«      C»        ..        ,-  «, 

»  See  Barnett  v.  Murrav.  —  Tex. 
Civ.  App.  604,  61  S.  W.  145,  94  Tex.       ^.^    ^^^^   __   ^^  g    ^    ^g^ .  j^  ^ 

487,  62  S.  W.  417,  94  Tex.  236,  69      Qreen,  24  Tex.  Civ.  App.  109,  68  8. 
8.  W.  543.  W.  196,  847. 
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to  be  a  valid  enforceable  community  debt.  If  by  this  it  is 
meant  the  husband  has  ratified  the  purchase  and  thereby  made 
it  his  own,  no  fault  can  be  found  with  the  decisions.  But 
it  must  not  be  understood  broadly  that  a  wife  could,  under 
the  statutes  existing  at  the  time  those  cases  were  decided, 
merely  because  her  husband  consented,  execute  a  binding  obli- 
gation for  the  purchase  of  land.  The  assent  of  the  husband 
in  such  a  case  could  not  be  material  to  her  contract  of  pur- 
chase, except  as  it  might  affect  her  ability  to  comply  with 
the  requirements  of  law  as  to  settlement,  etc.,  since  his  assent 
cannot  confer  capacity  at  all. 

Even  this  consent  of  the  husband  is  now  unimportant  except 
as  noticed  above,  if  the  recent  amendment  has  abolished  the 
disabilities  of  coverture  as  a  defense  to  contracts,  and,  the 
sole  obligation  of  a  married  woman  being  enforceable,  she 
might  become  the  purchaser  of  public  lands  by  a  compliance 
with  the  requirements  of  the  statute. 

We  come  now  to  consider, — 

§  172.  Her  liability  for  unpaid  purchase  money. 

It  has  always  been  held  that  the  wife  is  liable  for  purchase 
money  only  when  the  article^  purchased  were  necessaries  or 
for  the  benefit  of  her  separate  property.  It  has  never  been 
thought  that  she  has  the  right  to  buy  indiscriminately  what 
she  pleases,  and  bind  herself  or  her  husband.  She  was  held 
not  liable  upon  a  note  signed  jointly  with  her  husband  for 
the  hire  of  a  slave,  no  other  fact  appearing  to  indicate  that 
the  contract  was  one  she  could  make.'  Her  contract  liability 
for  unpaid  purchase  money  for  land  is  governed  by  precisely 
this  principle.  While  imder  our  peculiar  system  of  land  laws 
the  superior  title  to  land  sold  is  said  to  remain  with  the  vendor 
until  the  final  payment  of  the  purchase  money,  lands  pur- 
chased by  her  on  credit  remain  liable  at  all  times  to  be  sub- 
jected to  the  payment  of  this  purchase  money;  she  is  not 
personally  liable.  The  land  only  can  be  recovered,  and  noth- 
ing further.''    The  law  will  not  permit  the  whole  of  her  estate 

6  Trimble  v.  Miller,  24  Tex.  214.  Noel    v.    Clark,   25   Tex.    Civ.    App. 

7  Lynch    v.    Elkes,    21    Tex.    229;       136,  60  S.  W.  356. 
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to  be  jeopardized,  probably  sacrificed,  in  her  attempt  to  make 
additional  purchases.  She  merely  holds  the  land  subject  to 
the  vendor^s  lien,  but  is  in  no  way  responsible  for  the  pur- 
chase money,  even  if  the  deed  be  made  to  her  and  she  sign 
the  purchase  money  notes,  for  the  vice  of  the  transaction  is 
in  her  want  of  capacity  to  make  the  contract  in  any  form.* 
Here,  again,  as  has  been  repeatedly  stated,  the  decisions  are 
based  on  the  statutes  of  1848  in  force  prior  to  the  act  of  March 
21,  1913,  and  may  or  may  not  be  the  law  at  present,  depend- 
ing upon  the  construction  and  effect  given  by  the  courts  to  the 
amendment. 

§  173.  Her  right  to  rescind;  recovery  back. 

Where  a  contract  of  a  married  women  is  such  a  one  as 
cannot  be  enforced  against  her,  she  may  at  any  time  she  may 
choose  abandon  it,  but  so  long  as  she  elects  to  stand  by  it,  the 
other  party  is  bound.  Where  part  payment  has  been  made  by  a 
married  woman  upon  such  unenforceable  contract,  her  lack 
of  power  upon  a  rescission  to  recover  it  back  is  clearly  illus- 
trated by  the  very  lucid  opinion  of  Justice  Brown  in  Pitts  v. 
Elsler,  87  Tex.  347,  28  S.  W.  518,  in  the  following  language: 
•'A  married  woman  cannot,  solely  on  account  of  her  coverture, 
recover  the  payment  made.  ...  A  married  woman  who 
voluntarily  pays  her  money  or  other  personal  property  upon 
a  contract  made  by  her,  or  in  any  way  that  would  bind  a  man, 
cannot  recover  it  back  simply  upon  the  ground  that  she  is  a 
married  woman.  ...  In  this  state  the  right  of  a  married 
woman  to  acquire  and  hold  property,  real  and  personal,  either 
by  gift,  devise,  descent,  or  purchase,  is  as  absolute  as  that 
of  her  husband.  She  may  with  his  consent  mortgage  her  real 
estate  to  secure  his  debts,  or  she  might  give  her  personal  prop« 
erty  to  him  or  to  any  other  person.  If  she  contract  to  buy  on  a 
credit,  and  execute  a  note  for  the  price,  she  may  or  may  not, 
as  she  may  elect,  proceed  with  the  contract,  and  the  person 
contracting  with  her  cannot  refuse  to  carry  out  the  agreement 
because  she  is  a  married  woman.    If  she  elect  to  abandon  the 

•  Farr   v.   Wright,   27    Tex.   96;       Smith  v.  Wilson,  —  Tex.  Civ.  App. 
Covington  r.  Burleson,  28  Tex.  368;      — ,  32  S.  W.  434. 

M.  R.— 15. 
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contract,  she  cannot  be  compelled  to  pay  what  she  has  prom- 
ised, but  she  must  return  what  she  has  received.  Mrs.  Pitts 
had  the  right  to  refuse  to  receive  the  property,  and  could  not 
be  compelled  to  complete  the  unexecuted  part  of  the  contract; 
but  when  she  elected  to  abandon  the  trade,  she  must  deter- 
mine for  herself,  as  if  she  were  a  man,  whether  it  was  to 
her  advantage  to  refuse  to  proceed,  and  having  so  decided, 
she  has  only  such  remedies  as  a  man  would  have  under  the 
same  state  of  case.  It  would  be  a  novel  case  for  a  plaintiff  to 
allege  that  the  defendant  had  done  no  wrong  in  the  transaction, 
but  that,  because  she  was  not  bound  to  carry  out  her  agree- 
ment, sb«  was  entitled  to  relief  against  her  own  deliberate 
act,  whidi  was  lawful  in  itself,  or,  if  unlawful,  would  not 
put  the  defendant  in  the  wrong.  If  she  is  damaged  by  the 
result,  she  had  it  in  her  power  to  have  protected  herself  by 
paying  the  remainder  of  the  price  and  taking  the  goods,  and 
if  the  property  purchased  was  not,  in  her  opinion,  of  sufficient 
value  to  justify  this,  she  has  the  advantage  over  a  man,  of 
abandoning  the  contract  and  escaping  responsibility  for  other 
damages  than  the  sum  advanced." ' 

§  174.  Same;  retummg  benefits. 

The  wife  may,  or  may  not,  be  required  to  return  the  bene- 
fits received,  to  entitle  her  to  a  rescission.  In  the  matter  of 
recovering  her  lands  conveyed  in  a  manner  not  binding  upon 
her,  where  the  purchaser  knows  or  must  be  held  to  know  the 
vice  of  the  conveyance,  she  is  entitled  to  an  unconditional 
recovery.  For  such  a  transaction  cannot  be  ratified  by  accept- 
ing the  purchase  money,  nor  an  estoppel  created  against  her. 
To  so  say  would  emasculate  the  statute  requiring  her  convey- 
ances to  be  in  a  particular  form  and  in  a  particular  manner." 
But  where  the  purchaser  is  entirely  without  fault,  and  is  not 

•  Sec  Pitts  V.  Elser,  7  Tex.  Civ.  Grandjcan  v.  San  Antonio,  —  Tex. 

App.  47,  32  S.  W.  14G.  Civ.  App.  — ,  38  S.  W.  837 :  De  Car- 
lo Berry  v.  Donley,  26  Tex.  737 ;  cia  v.  Lozano,  —  Tex.  Civ.  App.  — , 

Moores  v.  Linney,  2  Tex.  Civ.  App.  54  S.  W.  280;  Sileock  v.  Baker,  26 

293,   21   S.   W.  709;    Owen   v.   New  Tex.  Civ.  App.  508,  61   S.  W.  939; 

York  &  T.  Land  Co.  11  Tex.  Civ.  Johnson  v.  Bryan,  62  Tex.  625. 

App.  284,  32  S.  W.  189,  1057; 
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chargeable  in  law  with  the  knowledge  of  the  defects  of  her 
conveyance  or  grounds  authorizing  a  recovery,  equity  might 
require  her  to  restore  such  purchaser  his  consideration  paid 
her."  And  in  the  case  of  such  contracts  as  she  may  by  ratifi- 
cation affirm,  it  would  not  be  at  all  proper  to  permit  her  to 
recover  her  property  without  a  due  return  of  the  consideration 
received,**  even  if  she  should  be  permitted  to  do  so  then;  for 
it  is  difficult  to  see  upon  what  principle  she  is  entitled  to  a 
rescission  at  all  when  she  has  in  law  ratified  the  disposition 
of  her  property,  which  she  has  surely  done  when  she  refuses 
to  return  the  consideration  paid.  At  any  rate,  if  the  trans- 
action be  not  in  violation  of  any  rule  of  law,  she  must  return 
the  benefits  received  before  she  is  in  a  position  to  ask  relief 
from  her  contract. 

§  175.  Her  contracts  of  inturance. 

A  married  woman's  contracts  of  insurance  for  the  protection 
of  her  separate  property  would  be  upheld  as  valid  the  same 
as  any  other  contract  which  she  might  make  for  its  benefit. 
For  at  this  day  it  has  come  to  be  considered  a  business  neces- 
sity to  thus  protect  one's  property  against  loss  by  fire.  But 
while  the  husband  may  bind  himself  for  such  purposes,  he 
would  have  no  authority  to  bind  her  without  her  permission. 
Whether  an  insurance  upon  her  life  is  a  necessary  would  de- 
pend upon  the  circumstances, — the  station  in  life  occupied  by 
the  parties,  as  well  as  their  ability.  She  may  contract  for 
a  policy  upon  her  life  for  his  benefit  as  his  agent;  in  which 
case  her  representations  will  be  binding  upon  him." 

Where  the  husband  has  insured  his  household  furniture, 
including  a  piano  belonging  to  his  wife,  the  policy  providing 
it  should  be  void  if  the  insured  had  or  procured  other  insur- 
ance on  the  property  without  the  consent  of  the  insurer,  and 
his  wife,  without  his  knowledge  or  consent,  obtained  additional 

11  Pearson   v.    Cox,   71   Tex.   246,  it  Woodward  v.  McNeiH,  75  Tex. 

10  Am.  St.  Rep.  740,  0  S.  W.  124;  146,  13  S.  W.  222. 

Cage  T.  Perry,  —  Tex.  Civ.  App.  — ,  l*  Centennial  Mut.   Life  Anfio.   v. 

142  S.  W.  76;  Stephens  v.  Shaw,  68  Parham,  80  Tex.  518,  16  S.  W.  31 G. 
Tex.  261,  4  S.  W.  458. 
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insurance  on  the  piano,  without  the  consent  of  the  company, 
it  was  held  that,  the  husband  being  vested  with  the  sole  man- 
agement of  the  wife's  property,  her  act  was  without  authority 
and  did  not  avoid  the  policy."  The  decision  is  defensible 
on  the  theory  that  the  wife's  contract  was  not  shown  to  be  for 
the  benefit  of  her  separate  property  or  a  necessary,  or  if  it  was, 
then  it  was  in  no  sense  his  act  in  violation  of  his  contract 

§  176.  For  sale  of  knd. 

Of  course,  no  oral  contract  for  the  sale  of  land  can  be 
enforced  in  this  state;  the  statute  of  frauds  inhibits  actions 
upon  such  contracts.  'Nor  can  the  written  contracts  of  a  mar- 
ried women  be  enforced  in  a  court  of  equity  unless  the  con- 
tract be  in  full  compliance  with  the  statute  regulating  convey- 
ances of  married  women's  estates.  The  courts  can  indeed  do 
no  more  than  the  married  woman  herself  can  do  in  the  con- 
veying of  her  property;  it  is  not  within  her  power  to  devest 
herself  of  title  to  land  except  in  the  manner  provided  by  law ; 
much  less  can  a  court  do  such  a  thing.  But  if  a  married  woman 
executes  a  bond  for  title,  or  other  recognized  instrument  of 
conveyance,  and  the  husband  joins  her  in  such  instrument  and 
the  same  is  properly  acknowledged,  specific  performance  may 
be  decreed."  But  it  seems  before  such  an  instrument  will  be 
held  to  bind  her,  it  must,  under  the  well-recognized  laws  of 
construction,  be  held  to  be  some  character  of  conveyance,  for 
under  the  statute  prior  to  the  act  of  March  21,  1913,  mar- 
ried women  were  not  authorized  generally  to  contract  with 
respect  to  their  realty,  but  their  power  in  this  respect  was 
limited  to  the  right  to  make  conveyances  of  their  real  estate 
in  the  manner  pointed  out  by  statute.  So  that,  prior  to  the 
recent  amendment  above  referred  to,  a  married  woman  had 
no  power  to  make  an  ordinary  contract  to  convey  her  real 
estate,  even  though  such  contract  was  acknowledged  as  a  mar- 
ried woman's  conveyance,  unless  such  contract  came  within 
the  definition  of  a  conveyance.     The  distinction  is  illustrated 

14  National  F.  Ins.  Co.  v.  Wagley,      App.  491,  29  8.  W.  409;  Angier  v. 
—  Tex.  Civ.  App.  --,  68  S.  W.  819.      Coward.  79  Tex.  561,  15  S.  W.  698; 

15  Munk  V.  Weidner,  9  Tex.  Civ.      post,  §  222. 
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by  a  quotation  contained  in  the  recent  case  of  Blakely  v.  Kana- 
man,  —  Tex.  Civ.  App.  — ,  168  S.  W.  447,  —  Tex.  — ,  175 
S.  W.  674  as  follows:  "It  is  said  that  an  agreement  of  a 
married  woman  to  sell  her  real  estate  is  void  at  common  law, 
even  though  her  husband  consents  to  it,  and  that  a  statute 
authorizing  her  to  convey  her  common-law  property  does  not 
make  her  mere  agreement  to  convey  the  same  a  valid  contract, 
since  a  contract  to  convey  is  not  a  conveyance,  and  that  this 
rule  applies  to  her  separate  estate."  The  line  of  demarcation 
between  contracts  which  amount  in  equity  to  a  conveyance,  and 
are  therefore  enforceable,  and  those  which  do  not,  and  are  there- 
fore unenforceable,  is  not  very  clearly  drawn  in  the  authori- 
ties, and  indeed  may  be  difficult  to  draw  in  all  cases.  The 
distinction  here  made,  however,  would  appear  to  be  of  little 
value  under  the  present  statute  conferring  upon  married  women 
the  power  to  make  valid  contracts  generally,^® 

§  177.  Her  warranty. 

It  would  be  an  almost  needless  repetition  to  say  here  that, 
independent  of  the  act  of  March  21st,  1913,  the  wife  cannot 
contract  a  pecuniary  liability  unless  it  be  for  the  benefit  of 
her  separate  property  or  for  necessaries  for  herself  and  chil- 
dren. Her  contracts  of  warranty  are  no  exception  to  this  long- 
established  and  well-recognized  rule."  And,  of  course,  not 
being  liable  upon  her  warranty  of  her  own  property,  she  will 
not  be  upon  a  warranty  with  her  husband  of  property  not  her 
own."  The  husband's  assent,  or  even  joining,  has  nothing 
to  do  with  it "  further  than  to  make  him  liable.*^ 

While  she  is  not  liable  on  her  warranty,  she  nevertheless 
may  recover  on  her  grantor's  warranty  as  a  feme  sole} 


KSee  post,  §  222. 
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§  178.  Of  suretyship. 

The  wife  shall  never  be  the  joint  maker  of  a  note  or  9- 
surety  on  any  bond  or  obligation  of  another  without  the  joinder 
of  her  husband  with  her  in  making  such  contract.*  By  impli- 
cation, she  is  authorized,  with  her  husband's  joint  signature, 
to  make  such  contract  of  suretyship,  and,  of  course,  to  bind 
herself  as  though  she  were  sole.  Such  has  not  always  been 
the  rule.  Viewed  as  a  simple  contract,  the  wife  could  make 
a  contract  of  suretyship  only  where  she  could  have  made  the 
contract  as  principal,  that  is,  she  could  not  bind  herself  by 
contract,  whether  as  principal  or  surety,  except  for  a  purpose 
authorized  by  statute.  She  might  become  a  surety  for  one  iot 
those  things  for  which  she  might  lawfully  contract  alone,  but 
for  other  purposes  her  signature  as  surety  or  indorser  created 
no  liability.*  And  if  the  contract  appeared  to  be  hers  alone, 
yet  if  in  fact  the  consideration  was  a  debt  of  another,  as  her 
husband,  the  undertaking  being  in  eflPect  that  of  a  surety,  and 
not  for  a  purpose  allowed  by  statute,  she  was  not  bound.* 

Where  she  is  authorized  to  become  a  surety,  she  is  entitled 
as  other  sureties  are  to  the  right  of  subrogation  *  in  case  she 
pays  her  principal's  debt,  and  to  plead  her  discharge  whenever 
the  holder  has  done  anything  that  would  have  the  effect  to  re- 
lease a  surety.  Of  course,  if  she  should  pay  the  husband's 
debt  with  his,  or  with  community,  fimds,  she  would  not  bo 
entitled  to  be  subrogated  to  the  rights  of  the  holder  of  the 
paper,  so  as  to  demand  payment  from  her  husband,'  for  this 
would  not  be  payment  by  her. 


App.  10,  66  S.  W.  461,  see  post, 
§   186. 

«  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  4624,  am.  March  21,  1913,  Act, 
33  Leg.  p.  61. 

This  prohibition  is  held  to  forbid 
the  wife's  executinpf,  alone,  a  surety 
contract  securinj;  her  husband's  in- 
debtedness, upon  the  reasoning  that 
the  husband  does  not,  and  cannot, 
join  in  such  surety  contract.     Gros- 


man  v.  Union  Trust  Co.  U.  S.  C.  C. 
A.,  5th  Circuit.     January  4,  1916. 

'  Wheeler  v.  Burks,  —  Tex.  Civ. 
App.  — ,  31  S.  W.  434. 

4  Bumham-Hahn-Munger  Co.  v 
Carter,  52  Tex.  Civ.  App.  294,  113 
S.  VV.  782. 

» Darrow  v.  Sunnnerhill,  24  Tex 
Civ.  App.  208,  58  S.  VV.  158. 

•  Canfield  v.  Moore,  16  Tex.  Civ. 
App.  472,  41  S.  \V.  718. 
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§  179.  Same;  her  mortgage. 

Considering  merely  the  power  of  a  married  woman  to  pledge 
her  property  for  another's  debt,  we  have  quite  a  different  ques- 
tion from  that  discussed  above.  From  the  earliest  times  her 
right  to  mortgage  her  property  for  her  husband's  debt  has  been 
recognized/  and  it  also  follows  she  could  mortgage  it  for  an- 
other's debt.  Her  status,  when  securing  another's  debt  by  a 
mortgage  upon  her  property,  is  that  of  a  surety,  but  the  prop- 
erty only  is  bound  where  her  signature  creates  no  personal 
liability.  Hence,  any  act  on  the  part  of  the  parties  to  the 
transaction  that  would  operate  as  a  release  of  her  as  surety 
if  she  were  sui  juris  would  also  operate  to  discharge  her  mort- 
gage* 

Thus,  if  the  debt  be  barred  by  limitations  as  to  her  prin- 
cipal, she  may  plead  the  statute  and  release  her  property ; ' 
or  if  an  extension  be  given  without  her  consent,  her  property 
is  released ;  "  and  the  principal's  insolvency  does  not  alter  the 
rule.**  But  if  she  consents  to  such  extension  it  is  binding 
upon  her,  since  it  would  be  for  the  benefit  of  her  separate 
estate  under  the  old  statute,  and  furthermore  she  would  neces- 
sarily waive  the  release. 

It  is  her  right  also,  where  the  community  as  well  as  her 
separate  estate  stands  charged  for  the  debt,  to  have  the  prop- 
erty of  that  estate  exhausted  before  resorting  to  hers." 


▼  HoUis  V.  Francois,  5  Tex.  105, 
51  Am.  Dec.  760;  Kavenaugh  v. 
Brown,  1  Tex.  4S1 ;  Rhodes  v.  Gibbs, 
39  Tex.  432;  Herring  v.  White.  6 
Tex.  Cir.  App.  240,  25  S.  W.  1010; 
Littler  v.  Dielmann,  48  Tex.  Civ. 
App.  302,  106  S.  W.  1137;  Dcaring 
V.  Jordan,  —  Tex.  Civ.  App.  — ,  130 
S.  W.  877. 

SBeattie  v.  Keller,  —  Tex.  Civ. 
App.  — ,  49  S.  W.  408;  Anjrel  v. 
Miller,  16  Tex.  Civ.  App.  679,  39  S. 
W.  1002 ;  Wofford  v.  Unger,  55  Tex. 
480;  Schneider  v.  Sellers,  —  Tex. 
Civ.  App.  — ,  81  S.  W.  120,  98  Tex. 
380,  84  S.  W.  417;  Durrell  v.  Far- 


well,  88  Tex.  98,  30  S.  W.  539,  31 
S.  W.  185. 

9  Washington  L.  Ins.  Co.  v.  Good- 
ing, 19  Tex.  Civ.  App.  490.  49  S.  W. 
123,  W.  C.  Belcher  Land  Mortg.  Co. 
V.  Taylor,  — •  Tex.  Civ.  App.  — ,  173 
S.  W.'  278. 

10  Beattie  v.  Kellor,  —  Tex.  Civ. 
App.  — ,  49  S.  W.  408. 

11  De  Barrera  v.  Frost,  39  Tex. 
Civ.  App.  544,  88  S.  W.  476. 

IS  James  V.  Jacques,  20  Tex.  320, 
82  Am.  Dec.  613;  Schneider  v.  Sel- 
lers, 25  Tex.  Civ.  App.  226,  61  S. 
W.  541 ;  H.  O.  Wooti-n  Grocer  Co.  v. 
Smith,  — •  Tex.  Civ.  App.  — ,  161  S. 
W.  946. 
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If  the  Wife  undertakes  to  make  a  purchase  under  such  cir- 
cumstances that  she  is  not  bound  personally  to  a  compliance, 
still  her  mortgage  given  to  secure  the  contract  would  be  valid 
upon  the  principle  being  considered,  that  is,  her  conveyances 
of  property  in  the  manner  required  by  law  are  valid,  though 
her  simple  contracts  may  not  be." 

The  pledge  may  be  oral  where  not  in  violation  of  the  stat- 
utes of  frauds  or  conveyances."  But  more  will  be  said  of 
the  wife's  mortgage  in  the  chapter  on  conveyances." 

§  180.  Bonds. 

The  statute  now  forbids  a  wife's  becoming  surety  on  any 
bond  or  obligation  of  another  without  the  joinder  of  her  hus- 
band, the  same  as  it  does  in  cases  of  promissory  notes.  With- 
out such  joinder  her  act  docs  not  bind  her;  but  with  it,  she 
may  become  a  surety  on  any  bond  or  undertaking  of  another, 
whether  the  same  be  official  or  individual,  except  where  for- 
bidden by  some  other  statute,  and  she  and  her  property  are 
bound.  Before  the  present  statute,  however,  it  was  not  so." 
It  was  held  that  the  act  of  the  wife  in  signing  the  husband's 
supersedeas  bond  was  void,  there  being  no  authority  in  law 
for  her  executing  such  an  instrument  for  her  husband's  ac- 
count ;  "  and  in  that  case  our  supreme  court  held  that  our 
court  of  civil  appeals  had  the  power,  by  affidavit  or  otherwise, 
to  determine  matters  of  fact  necessary  to  the  proper  exercise 
of  its  jurisdiction,  and  to  determine  in  such  manner  whether 
or  not  the  applicant  for  such  relief  as  surety  upon  such  a  bond 
was  in  fact  a  married  woman,  where  such  fact  did  not  appear 
of  record.  As  a  necessary  incident  to  her  right  to  appear  in 
court  as  a  party,  she  would  have  the  right  to  execute  bonds 
for  cost,  trial  of  the  right  of  property,"  sequestration,  attach- 
ment,  garnishment,"  replevy,*®  and  others  necessary  to  the 

18  Hall  V.   Decherd.  —  Tex.   Civ.       Watson,  86  Tex.  194,  22  L.R  Jl.  779, 
App.  — ,  131  S.  W.  1133.  24  S.  W.  385. 

14  Word  V.  Kennon,  -  Tex.  Civ.  "  ^^"^^^  ^-   McCracken,   87   Tex. 

App.  -,  75  S.  W.  305.  ^^^'  ^^  ^'  ^-  ^^^• 

,  18  Chapman  v.  Allen,  15  Tex.  278. 

15  See  post,  §  224.  13  g^^^^^  ^  Brooking,  1  Tex.  App. 

16  Lane  v.  Moon,  40  Tex.  Civ.  App.       civ.  Cas.   (White  &  W.)  5S5. 

626,    103    S.    W.    211;    Wadkins    v.  «0  Wandelohr  v.  Grayson   County 
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proper  presentation  of  her  suit  or  defense,  whether  with  or 
without  her  husband's  joinder  or  assent. 

While  she  may  not  be  a  surety  on  another's  bail  bond,  yet 
if  she  be  the  accused  party  her  bond  given  to  secure  her  release 
will  be  binding  upon  her  as  well  as  her  sureties.^  "When  a 
married  woman  may  be  appointed  executrix  or  administratrix, 
»he  may,  jointly  with  her  husband,  or  without  her  husband 
if  he  be  absent  from  the  state,  or  insane,  or  refuses  to  join 
with  her,  execute  such  bond  as  the  law  requires,  and  acknowl- 
edge the  same  before  the  county  judge,  county  clerk,  or  any 
notary  public  of  the  county  where  the  will  was  proved  or 
letters  were  granted;  and  such  bond  shall  bind  her  separate 
estate  in  the  same  manner  as  if  she  were  unmarried,  but  shall 
not  bind  her  husband  as  surety,  unless  he  sign  and  be  approved 
as  such.' 

"When  a  surviving  husband  or  wife  under  twenty-one  years 
of  age  shall  wish  to  accept  and  qualify  as  executor  or  exec- 
utrix, or  administrator  or  administratrix,  lie  or  she  may  execute 
such  bonds  as  the  law  requires,  and  acknowledge  the  same  before 
the  county  judge,  county  clerk,  or  any  notary  public  of  the 
county  in  which  the  will  was  proved  or  letters  of  administra- 
tion were  granted,  and  such  bonds  shall  be  as  valid  as  if  he 
or  she  were  of  lawful  age.* 

§  181.  As  stockholder  in  certain  corporations. 

Married  women  may  be  subscribers  to  the  stock  of  corpora- 
tions having  for  their  purpose  the  support  of  any  benevolent, 
charitable,  educational,  or  missionary  undertaking,  or  of  any 
literary  or  scientific  undertaking,  the  maintenance  of  a  library, 
or  the  promotion  of  painting,  music,  and  other  fine  arts.  They 
may  in  such  corporation  become  directors  or  officers  thereof, 
and  their  acts,  contracts,  and  deeds,  for  such  purposes,  are  as 
binding  and  effective  as  if  they  were  males,  and  the  joinder 
and  consent  of  their  husbands  and  privy  examinations  separate 
and  apart  from  them  are  not  required.* 

Xtt.  Bank,  102  Tex.  20,  108  S.  W.  *  Vernon'fl  Sayles'  Tex.  Civ.  Stat. 

1154,  112  8.  W.  1046.  ""'hf^l^'    .    i^ir 

•  Ibid.  art.  3.315. 

iCode  Crim.  Proc.  art.  324.  4  ibid.  art.  1123. 
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§  182.  May  dedicate  property  to  public  use. 

It  is  held  by  our  supreme  court  that,  since  the  dedication 
of  land  to  public  use  may  be  complete  without  a  deed,  such  a 
transaction  does  not  fall  within  the  statute  of  conveyances  of 
married  women,  and  that  a  married  woman  can  therefore  make 
a  dedication  of  her  property  to  such  use,  if  her  husband  assent, 
or  ratify  it  after  its  appropriation  by  accepting  compensation 
for  its  taking.*  Judge  Elliott  says  that  if  the  opening  of  the 
way  will  improve  her  adjoining  land,  she  will  then  have  the 
right  to  make  a  dedication  imder  a  power,  as  we  have,  to  im- 
prove her  separate  property.* 

In  Corsicana  v.  Zorn,  97  Tex.  317,  78  S.  W.  924,  where  the 
wife,  by  her  regularly  acknowledged  deed,  conveyed  lots  accord- 
ing to  a  plat  previously  made  by  her  husband,  which  plat  she 
consented  to,  but  did  not  formally  sign  and  acknowledge,  our 
supreme  court  held  the  dedication  of  the  streets  and  alleys 
shown  on  the  plat  to  be  complete.  The  eifect  of  her  deed,  it 
was  said,  was  to  convey  to  the  different  purchasers  the  right 
that  they  and  all  persons  had,  to  be  permitted  to  use  the  streets 
and  alleys  for  the  purposes  designated  upon  the  plat  for  all 
time,  and  vested  in  the  public  and  in  the  city  of  Corsicana,  as 
the  organized  representative  of  the  public,  the  right  to  take 
possession  of  and  use  said  streets  and  alleys  whenever  the  prog- 
ress and  development  of  the  town  should  make  it  necessary  so 
to  do. 

§  183.  Fraud  and  deceit. 

Notwithstanding  her  disability  to  contract  generally  under 
the  statutes,  a  married  woman  has  always  been  held  liable  for 
her  acts  and  representations  made  to  deceive,  and  which  do 
deceive,  others  to  their  prejudice.  The  law  would  not  permit 
her  to  commit  a  fraud  under  protection  of  her  coverture.^ 
Thus,  where  the  wife  sold  a  tract  of  land  to  another,  and  she 
and  her  husband  each  knowingly  misrepresented  the  location 

BSan   Antonio   v.    Graudjean,    91  58   Am.   Dec.    112;    O'Brien   v.    Hil- 

Tex.  430,  41  S.  W.  477,  44  S.  W.  470.  burn,  9  Tex.  299;  Allen  v.  Urqiihart, 

6  Elliott,  Roads  &  Strcots,  §  103.  19  Tex.  487. 

7  Cravens    v.    Booth,    8    Tex.   243, 
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of  the  boundaries  and  the  quantity  of  land  conveyed,  she  was 
held  liable  in  an  action  to  recover  the  purchase  price  for  the 
shortage  paid*  Recovery  in  such  a  case  is  upon  the  implied 
promise  to  repay  the  money  recovered. 

This  principle,  however,  would  not  prevent  a  married 
woman's  recovering  her  property  conveyed  in  a  manner  other 
than  required  by  law,  even  without  restoring  the  price  paid. 
The  reasons  are  given  elsewhere.* 

§  184.  Gifts,  and  gifts  inter  vivos. 

The  wife  may,  with  the  consent  of  her  husband,  make  a  gift 
of  her  property,  either  separate  or  community,  to  any  person 
whomsoever.**  She  may  without  such  consent  make  a  gift  of 
her  separate  personal  property  or  of  her  personal  earnings,  the 
rents  from  her  real  estate,  or  the  interest  on  her  notes,  a  right 
which  is  corollary  to  the  right  conferred  by  statute,  to  control, 
manage,  and  dispose  of  the  same  alone.** 

In  order  for  a  transaction  to  amount  to  a  gift  inter  vivos, 
two  things  must  concur.  First,  an  intent  to  make  a  present 
gift  to  persons  in  being,  and  second,  the  doing  by  the  donor  of 
all  that  is  essential  to  transfer  her  right  to  the  donee.  This 
latter  would  include  an  acceptance  by  the  donee.  In  McFerrin 
V.  Templeman,  102  Tex.  530,  120  S.  W.  167,  it  was  held  these 
conditions  were  not  met  because  the  wife  reser\^ed  a  power  of 
rescission  on  foreclosure  of  the  lien  which  secured  the  note 
claimed  as  a  gift,  which  power  is  inconsistent  with  the  intent 
to  give,  and  with  any  hypothesis  that  such  right  had  vested 
absolutely  in  the  donee. 

§  185.  Gifts  causa  mortis. 

It  would  seem  no  distinction  ought  to  be  made  between  the 
power  of  a  married  woman  to  make  a  gift  of  her  personalty 
in  contemplation  of  death,  and  one  under  any  other  circum- 
stances, yet  such  contention  has  been  made  and  the  decision  of 

*  Lewis  v.  Hoeldtke,  —  Tex.  Civ.  lOXagle    v.    Von    Rosenberg,    55 
App.  — ,  76  8.  W.  309.                               Tex.  Civ.  App.  354,  119  S.  \V.  706. 

•  Ante,  %  173.  "Arts.  4H21,  4622,  Act,  3.3d  Log. 

1913,  p.  61. 
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the  courts  invoked.  The  contention  was  pressed  upon  the 
reasoning  that  since  the  sole  management  of  the  wife's  property 
was  given  by  the  statute  to  enable  the  husband  the  better  to 
support  the  wife,  the  reason  being  absent,  the  rule  itself  expires 
in  cases  of  gifts  causa  mortis.  But  this  obviously  is  met  by  the 
answer  that  the  control  of  the  husband  is  statutory,  and  during 
marriage,  and  is  binding  though  there  be  no  reason  supporting 
it.  Any  attempt,  therefore,  by  a  married  woman  under  the 
statutes  giving  the  husband  the  exclusive  management  of  her 
separate  property,  to  dispose  of  the  same  by  gift  causa  mortis, 
is  invalid  as  an  imlawful  interference  with  his  right  of  control.** 

§  186.  Wife's  coverture  no  defense  to  the  other  party;  her 
contract  not  void. 

Though  the  wife  may  not  be  bound  by  her  contract,  the  other 
party  is  not  for  that  reason  himself  relieved.  The  rule  is  thus 
put  by  Justice  Brown,  now  chief  justice :  "If  she  [the  wife] 
contract  to  buy  on  a  credit  and  execute  a  note  for  the  price,  she 
may  or  not,  as  she  may  elect,  proceed  with  the  contract,  and 
the  person  contracting  with  her  cannot  refuse  to  carry  out  the 
agreement  because  she  is  a  married  woman.''  "  The  principle 
is  that,  like  all  other  voidable  contracts,  the  one  in  whose  favor 
the  dissolving  vice  exists  may  waive  it,  in  which  event  the 
other  can  not  complain  for  he  has  his  bargain. 

This  exception  occurs  to  the  author.  If  the  wife's  contract 
is  not  merely  voidable  at  her  option,  as  by  a  plea  of  coverture, 
but  is  void,  as  an  imperfect  conveyance  of  her  realty,  then 
the  other  party  could  himself  refuse  to  stand  by  the  agree- 
ment, for  he  has  gotten  nothing  for  his  promise.  She  cannot 
waive  the  vice  and  by  estoppel  make  good  the  defective  instru- 
ment. 

1«  Bledsoe  V.   Fitts,   47   Tex.   Civ.  App.  10,  66  S.  W.  461 ;  J.  B.  Wat- 

App.  578,  105  S.  W.  1142.  kins  Land  Mortg.  Co.  v.  CampbeU, 

18  Pitts  V.  Elsler,  87  Tex.  347,  28  —  Tex.  Civ.  App.  —,  81  S.  W.  560; 

S.  W.  518;   StringfoHow  v.  Earley,  O'ConneU    v.    Storey,   —   Tex.    Civ. 

15   Tex.    Civ.    App.    597,    40    S.    W.  App.  — ,  105  S.  W.  1174. 
871;  Blum  v.  Johnson,  28  Tex.  Civ. 
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§  187.  Where  other  party  is  ignorant  of 

It  is  said  to  be  a  principle  of  law  that  if  one  enters  into  an 
agreement  with  a  married  woman  in  ignorance  of  her  coverture, 
he  cannot  take  advantage  of  such  ignorance  to  defeat  the  pro- 
visions of  law  incapacitating  her  from  entering  into  a  contract.** 
So  that  it  will  be  seen  there  can  be  no  such  thing  as  an  innocent 
purchaser  of  her  negotiable  paper,"  or  other  property  as  to  that, 
except  in  those  cases  where  she  has  by  her  representation  or  con- 
duct estopped  herself  to  claim  the  property.  There  may  be 
bona  fide  purchasers  of  her  property  upon  this  principle,  but 
that  subject  is  discussed  elsewhere." 

§  188.  Reformation  of  contracts. 

There  can  be  little  use  of  the  remedy  of  reformation  of  con- 
tracts as  applied  to  oral  agreements,  for  a  reformation  is  al- 
lowed only  to  make  the  contract  conform  to  the  actual  agree- 
ment of  the  parties,  and  where  the  whole  matter  rests  in  parol, 
there  can  be  little  or  no  need  of  the  remedy.  There  is  nothing 
to  reform.  However,  since  a  reformation  is  not  the  making  of 
a  new  contract  at  all,  but  the  ascertainment  of  the  real  contract 
made  between  the  parties,  it  is  not  conceivable  that  any  rule 
of  law  would  be  violated,  in  reforming  a  married  woman's  con- 
tract, either  at  her  instance  or  upon  the  application  of  the 
other  party.  Equity  in  any  case  merely  makes  the  contract 
speak  the  truth."  The  exercise  of  this  power  by  the  courts  is 
in  no  manner  affected  by  the  capacity  of  the  parties,  further 
than  they  would  not  do  a  vain  and  useless  thing,  by  reforming 
a  contract  which  could  have  no  validity." 

But  if  the  contract  is  an  enforceable  one,  then  equity  ought 
not  to  deny  its  aid  by  way  of  a  reformation,  whether  the  con- 
tract be  between  the  wife  and  her  husband  or  a  stranger." 


HStevi«  T.  Smith,  49  Tex.  Civ. 
App.  126,  107  S.  W.  141. 

UHaas  v.  American  Nat.  Bank, 
42  Tex.  Civ.  App.  167,  94  S.  W.  439. 

MSee  post,  §§  240,  241,  411. 

n  Herring  v.  Fitts,  43  Fla.  54,  99 
Am.  St  Rep.  108,  30  So.  804;  Christ- 
ensen  v.  Hollingsworth,  6  Idaho,  87, 
96  Am.  St.  Rep.  256,  53  Pac.  211. 


W  Day  V.  Shiver,  137  Ala.  185,  33 
So.  831 ;  Brazoria  County  v  Youngs- 
town  Bridge  Co.  25  C.  C.  A.  306,  52 
U.  S.  App.  6,  80  Fed.  10. 

19  Crawley  v.  Crafton,  193  Mo. 
421,  91  S.  W.  1027;  Merchants'  & 
Laborers*  Bidg.  Asso.  v.  Scanlan, 
144  Ind.  11,  42  N.  E.  1008;  Strayer 
V.  Dickerson,  205  lU.  257,  68  N.  E. 
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§  189.  Conflict  of  laws. 

The  validity  of  a  contract  is  generally  determined  by  the 
law  of  the  place  where  made.**  The  rule  has  been  no  better 
stated  than  by  Judge  Story : 

**The  capacity,  state,  and  condition  of  persons  according  to 
the  law  of  their  domicil  will  generally  be  regarded  as  to  acts 
done,  rights  acquired,  and  contracts  made  in  the  place  of  their 
domicil,  touching  property  situated  therein.  If  these  acts, 
rights,  and  contracts  have  validity  there,  they  will  be  held 
equally  valid  everywhere.  If  invalid  there,  they  will  be  invalid 
everywhere.  •  •  .  As  to  acts  done  and  rights  acquired  and 
contracts  made  in  other  countries  touching  property  therein, 
the  law  of  the  country  where  the  acts  are  done,  the  rights  are 
acquired,  or  the  contracts  are  made,  will  generally  govern  in 
respect  to  the  capacity,  state,  and  condition  of  persons.  .  •  . 
Hence,  we  may  deduce  as  a  corollary  that,  in  regard  to  ques- 
tions of  minority  or  majority,  •  .  .  and  other  personal 
qualities  and  disabilities,  the  law  of  the  domicil  of  birth,  or 
the  law  of  any  other  acquired  and  fixed  domicil,  is  not  generally 
to  govern,  but  the  lex  loci  contractus  aut  actus,  the  law  of  the 
place  where  the  contract  is  made  or  the  act  done."  *  This  rule, 
however,  is  subject  to  the  well-known  qualification  that  a  con- 
tract in  violation  of  express  law,  or  the  public  policy  of  this 
state,  will  not  be  enforced  here.  Grosman  v.  Union  Trust  Co. 
U.  S.  C.  C.  A.  5th  Circuit.     January  4,  1916. 

767;  McLamb  v.  McPhaU,  326  N.  C.  »  Story,  Confl.  L.  101-103. 

218,  35  N.  E.  426. 

80  MerricHes  v.  State  Bank,  5  Tex. 
Civ.  App.  483,  24  S.  W.  564. 
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§  190.  Under  early  laws. 

The  Spanish  law  was  in  force  with  ns  until  the  adoption  of 
the  common  law,  which,  in  so  far  as  it  relates  to  conveyances, 
was  in  December,  1836.  But  the  adoption  of  the  common  law 
of  conveyances  threw  very  little  light  upon  the  matter  of  the 
wife's  conveyances,*  and  the  former  rules  obtained  with  us 
imtil  the  subsequent  act  of  1841,  prescribing  the  mode  of  con- 
veyance by  a  married  woman.'  It  was  early  evident  to  our 
legislators  that  our  changed  conditions,  so  widely  different  from 
those  where  the  common  law  had  always  obtained,  demanded 
such  additional  legislation.  If  the  wife  was  to  own  property, 
her  incidental  right  to  dispose  must  be  regulated.  The  Spanish 
law  permitted  the  wife  to  alien  her  paraphernal  property  with 
the  husband's  assent,*  and  since  no  particular  form  of  con- 
veyance or  ceremony  of  acknowledgment  was  prescribed,  a  parol 
sale  was  considered  valid.  The  reason  for  requiring  the  hus- 
band's assent  was  that  he  was  entitled  to  the  fruits  and  revenues 
of  the  property  to  aid  him  in  the  support  of  the  family,  and 
is  she  were  permitted  to  convey  without  such  assent  he  might 
thereby  be  prejudiced.  This  being  the  ground,  if  it  appeared 
that  the  bargain  was  to  her  advantage,  and  not  to  his  injury, 
his  assent  might  be  dispensed  with.  If  he  refused  to  assent 
where  he  ought,  the  court  might  give  the  proper  permission,* 
or  it  might  do  so  where  the  husband  was  absent  and  delay  might 
be  dangerous.*  Where  there  was  a  written  conveyance  it  was 
not  necessary  that  this  assent  should  appear  upon  the  face  of 
the  instrument,^  for  he  might  ratify  it  subsequently,  or,  as  just 
explained,  his  assent  might  be  dispensed  with  entirely.  Assent 
would  be  presumed  after  a  considerable  lapse  of  time  in  which 
the  husband  acquiesced  in  the  wife's  deed.* 

«Sayle8*8  Early  Laws  (Tex.)  art.  6  Schmidt's  Civil  Law,  art.  42. 

115.  ^  Harvey  v.  HiU,  7  Tex.  691. 

8  Cameron  v.  Cuffie,  —  Tex.  Civ.  •Poor  v.  Boyce,  12  Tex.  440;  Mc- 

App.  — ,  144  S.  VV.  1024.  Kissick  v.  Colquhoun,  18  Tex.  148; 

4  Allen  v.  Urquhart,  19  Tex.  481.      Cameron  v.  Ciiffie,  —  Tex.  Civ.  App. 

6  Hollis  V.   Francois,  6  Tex.  195,      — ,  144  S.  W.  1024. 
51  Am.  Dec.  760. 
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§  191.  Act  of*  1841  pretcribiiig  mode. 

"From  and  after  the  passage  or  approval  of  this  act,  when 
a  husband  and  his  wife  have  sealed  and  delivered  a  writing 
purporting  to  be  a  conveyance  of  any  estate  or  interest  in  any 
land,  slave  or  slaves,  or  other  effects,  the  separate  property  of 
the  wife,  if  she  appear  before  any  judge  of  the  district  court, 
or  chief  justice  of  the  county  court,  and,  being  examined  privily 
and  apart  from  her  husband,  shall  declare  that  she  did  freely 
and  willingly  seal  and  deliver  the  said  writing  (to  be  then  shown 
and  explained  to  her),  and  wishes  not  to  retract  it,  and  shall 
acknowledge  the  said  writing  so  again  shown  to  her  to  be  her 
act;  such  privy  examination,  acknowledgment,  and  declaration, 
the  said  judge  or  chief  justice  shall  certify  under  his  hand  and 
seal  by  a  certificate  annexed  to  said  writing,  and  to  the  follow- 
ing effect,  or  substance  thereof,  that  is  to  say : 

"Republic  of  Texas,  I 
County  of .  J 

"I,  A  B,  chief  justice  of  the  county  aforesaid,  do  hereby 
certify  that  E  F,  the  wife  of  G  H,  parties  to  a  certain  deed 

bearing  date  on  the  day  of  and  hereunto 

annexed,  personally  appeared  before  me,  the  chief  justice  of 
the  county  aforesaid,  and  having  been  examined  by  me  privily 
and  apart  from  her  husband,  and  having  the  deed  aforesaid 
fully  explained  to  her,  she,  the  said  E  F,  acknowledged  the  same 
to  be  her  act  and  deed,  and  declared  that  she  had  willingly 
signed,  sealed,  and  delivered  the  same,  and  that  she  wished  not 
to  retract  it. 

"Given  under  my  hand  and  seal  this day  of . 

(Seal) 

"But  any  certificate  showing  that  the  requisites  of  the  law 
have  been  complied  with  shall  be  as  valid  as  the  form  here 
prescribed,  and  such  conveyance  shall  pass  all  the  right,  title, 
and  interest  which  the  husband  and  wife,  or  either  of  them, 
may  have  in  or  to  the  property  therein  conveyed/'  • 

•  Hartley's  Dig.  (Tex.)  173;  Pas- 
dial's  Dig.  (Tex.)  art.  1003,  note, 
427. 

M.  R.— 16. 
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§  192.  Act  of  April  30,  1846. 

^'That  when  a  husband  and  his  wife  have  signed  and  sealed 
any  deed  or  other  writing  purporting  to  be  a  conveyance  of 
any  estate  or  interest  in  any  land,  slave  or  slaves,  or  other  effects, 
the  separate  property  of  the  wife,  or  of  the  homestead  of  the 
family,  or  other  property  exempted  by  law  from  execution,  if 
the  wife  appear  before  any  judge  of  the  supreme  or  district 
court,  or  notary  public,  and  being  privily  examined  by  such 
officer,  apart  from  her  husband,  shall  declare  that  she  did  .  .  . 
willingly  sign  and  seal  the  said  writing,  to  be  then  shown  and 
explained  to  her,  and  wishes  not  to  retract  it,  and  shall  acknowl- 
edge the  said  deed  or  writing  so  again  shown  to  her,  to  be  her 
act,  thereupon  such  judge  or  notary  shall  certify  such  privy 
examination,  acknowledgment,  and  declaration,  under  his  hand 
and  seal,  by  a  certificate  annexed  to  said  writing,  to  the  follow- 
ing effect  or  substance,  viz.: 

"State  of  Texas,  | 

County  of .  J 

"Before  me, ,  judge  of  or  notary  public 

of county,  personally  appeared , 

wife  of ,  parties  to  a  certain  deed  or  writ- 
ing bearing  date  on  the  day  of  ,  and  hereto  an- 
nexed, and  having  been  examined  by  me  privily  and  apart  from 
her  husband,  and  having  the  same  fully  explained  to  her,  she, 

the  said ,  acknowledged  the  same  to  be  her 

act  and  deed,  and  declared  that  she  had  willingly  signed,  sealed, 
and  delivered  the  same,  and  that  she  wished  not  to  retract  it; 
to  certify  which  I  hereto  sign  my  name  and  affix  my  seal,  this 
day  of ,  A.  D. . 

"But  any  certificate  showing  that  the  requisites  of  the  law 
have  been  complied  with  shall  be  as  valid  as  the  form  here 
prescribed ;  and  such  deed  or  conveyance,  so  certified,  shall  pass 
all  the  right,  title,  and  interest  which  the  husband  and  wife,  or 
either  of  them,  may  have  in  or  to  the  property  therein  con- 
veyed." " 

lopaachars  Dig.  (Tex.)  art.  1003. 
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The  act  specially  provided  that  its  application  should  be  to 
the  exemptions  of  homestead  and  other  property  which  the 
Constitution  provided  might  be  protected  to  the  family,  as  well 
also  to  the  property  owned  or  claimed  by  the  wife  before  mar- 
riage, and  that  acquired  afterward  by  purchase,  gift,  devise,  or 
descent,"  and  repealed  all  former  laws  prescribing  the  mode  of 
conveyance  of  property  in  which  the  wife  had  an  interest*' 

§  193.  Revision  of  1879;  present  statute. 

"The  husband  and  wife  shall  join  in  the  conveyance  of  real 
estate,  the  separate  property  of  the  wife;  and  no  such  con- 
veyance shall  take  effect  until  the  same  shall  have  been  ac- 
knowledged by  her  privily  and  apart  from  her  husband,  before 
some  officer  authorized  by  law  to  take  acknowledgments  to  deeds 
for  the  purpose  of  being  recorded  and  certified  to,  in  the  mode 
pointed  out  in  articles  6802  and  6805."  "  ''The  homestead  of 
a  family  shall  not  be  sold  and  conveyed  by  the  owner,  if  a 
married  man,  without  the  consent  of  the  wife.  Such  consent 
shall  be  evidenced  by  the  wife  joining  in  the  conveyance  and 
signing  her  name  thereto;  and  also  by  her  separate  acknowl- 
edgment thereof  taken  and  certified  to  before  the  proper  officer 
and  in  the  mode  pointed  out  in  articles  6802  and  6805."  ** 

"No  acknowledgment  of  a  married  woman  to  any  conveyance 
or  other  instrument  purporting  to  be  executed  by  her  shall  be 
taken  unless  she  has  had  the  same  shown  to  her,  and  then  and 
there  fully  explained  by  the  officer  taking  the  acknowledgment, 
on  an  examination  privily  and  apart  from  her  husband;  nor 
shall  he  certify  to  the  same  unless  she  thereupon  acknowledges 
to  such  officer  that  the  same  is  her  act  and  deed,  and  that  she 
has  willingly  signed  the  same,  and  that  she  wishes  not  to  re- 
tract it."  " 

"The  certificate  of  acknowledgment  of  a  married  woman  must 
be  substantially  in  the  following  form : 

"Ibid.  art.  1005.  "ibid.  art.  1116. 

"Ibid.  art.  1006.  W  Rev.  Stat.  191  J,  art.  6802. 

W  Vernon's  Saylea*  Tex.  Civ!  Stat, 
art  1114. 
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"The  State  of ,  I 

County  of .        J 

"Before  me, (here  insert  the  name  and 

character   of  the   officer)    on   this   day   personally   appeared 

,  wife  of ,  known  to' 

me  (or  proved  to  me  on  the  oath  of )  to 

be  the  person  whose  name  is  subscribed  to  the  foregoing  instru- 
ment, and  having  been  examined  by  me  privily  and  apart  from 
her  husband,  and  having  the  same  fully  explained  to  her,  she, 

the  said ,  acknowledged  such  instrument 

to  be  her  act  and  deed,  and  declared  that  she  had  willingly 
signed  the  same  for  the  purposes  and  consideration  therein  ex- 
pressed,  and  that  she  did  not  wish  to  retract  it. 

"Given  under  my  hand  and  seal  of  office  this day  of 

A.  D.  . 


} 


.  JJ  16 


(Seal) 

§  194.  Scope  and  object  of  statutes. 

It  was  not  the  object  of  the  various  statutes  to  confer  upon 
the  wife  the  right  to  dispose  of  her  separate  property,  for  she 
has  this  right  independent  of  statutes.  It  is  an  incident  to  the 
constitutional  right  to  own  property.  "One  of  the  most  valuable 
incidents  of  the  right  of  property  is  the  power  to  dispose  of  it; 
and  it  is  held  that  the  power,  in  the  absence  of  statutory  restric- 
tions,  ordinarily  accompanies  the  right.  When  the  law  per- 
mits the  wife  to  take  and  hold  property  in  her  own  right,  it  is 
generally  held  that  she  can  transfer  it  as  a  feme  sole,  unless 
restrained  by  legislative  enactments."  "  But  the  evident  inten- 
tion of  the  provisions  regulating  her  conveyances  was  that  they 
should  be  a  safeguard  and  a  protection  to  her.  Against  the 
encroachments  of  those  who  might  deprive  her  of  her  property, 
the  joinder  of  her  husband  is  required,  thus  presupposing  his 
counsel  and  sanction ;  and  further,  lest  she  be  unduly  influenced 
by  him  to  dispose  of  her  property  in  a  manner  not  advantageous 
to  her,  it  is  required  that  the  officer  taking  her  acknowledgment 

16  Vernon's  Sayles'  Tex.  Civ.  Stat.      364,  18  S.  W.  737 ;   Barre  v.  Dag- 
art.  6805.  gett,  105  Tex.  672,  163  8.  W.  120. 
n  BaHard  v.  Carmichael,  83  Tex. 
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do  so  "privily  and  apart"  from  him,  thereby  removing  as  far 
as  possible  every  influence,  leaving  her  free  to  act  as  she  may 
see  proper.  The  statute  does  not  declare  void  any  other  mode 
of  conveyance,  but  recognizes  as  valid  any  other  form  of  cer- 
tificate substantially  in  compliance  with  that  prescribed.  The 
proviisions  are  not  to  be  understood  as  directory  merely,  for  they 
are  mandatory.  An  instrument  not  executed  in  accordance 
therewith,  at  least  substantially,  is  a  nullity. 

§  195.  She  may  convey  to  any  use. 

It  is  well  to  notice  in  the  outset  that  the  law  docs  not  under- 
take to  say  what  disposition  she  may  or  may  not  make  of  her 
property.  Her  right  in  this  respect  is  unlimited."  She  may 
own  property  in  her  own  right  as  absolutely  as  if  she  were 
sole.  Subject  only  to  the  consent  of  her  husband,  and  the 
requirements  of  the  statute  in  the  manner  of  affecting  it  by 
written  instruments,  she  may  do  with  it  as  she  pleases.  She 
may  sell,  exchange,  pledge,  mortgage,  or  even  give  it  away." 
We  must  not  confound  the  rule  as  here  laid  down  with  the  more 
restricted  right  of  the  wife  to  contract  a  pecuniary  obligation, 
and  thus  render  liable  her  property.  What  we  are  here  discuss- 
ing is  quite  a  different  thing.  The  framers  of  our  laws  have 
thought  it  impolitic  to  pennit  her  freedom  in  matters  of  simple 
contract,  but  have  never  questioned  her  right  to  do  what  she 
pleased  with  her  property,  further  than  to  regulate  the  manner 
of  her  doing  it.  A  deed  properly  acknowledged  by  a  married 
woman,  in  which  her  husband  joins,  passes  title  to  the  property, 
and  like  any  other  instrument  its  execution  for  the  purpose  of 
admitting  it  in  evidence  can  be  proven  by  any  of  the  modes 
known  to  the  law.** 

§  196.  The  deed;  its  form* 

By  the  statute  of  frauds,*  no  action  can  be  brought  in  any 
of  the  courts  upon  any  oral  contract  for  the  sale  of  real  estate 

U  Rhodes  t.  Gibbs,  39  Tex.  432.  8.  W.  204 ;   Lamberida  v.  Barnuin, 

» BledMM  v.   Fitts,  47   Tex.  Civ.  —  Tex.  Civ.  App.  — ,  00  S.  W.  698. 
App.  678,  106  S.  W.  1142.  l  Vernon's  Sayles'  Tex.  Civ.  Stat. 

M  Blaatoii  T.  Ray,  66  Tex.  61,  17  art.  3965. 
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or  the  lease  thereof  for  a  longer  term  than  one  year.  The  stat- 
ute of  conveyances,'  provides  that  **no  estate  of  inheritance  or 
freehold,  or,  for  a  term  of  more  than  one  year,  in  lands  and 
tenements,  shall  be  conveyed  from  one  to  another,  unless  the 
conveyance  be  declared  by  an  instrument  in  writing,  subscribed 
and  delivered  by  the  party  disposing  of  the  same,  or  by  his 
agent  thereunto  authorized  by  writing." 

The  statute  suggests  a  form  for  such  a  conveyance  in  fee 
simple,'  but  declares  that  other  forms  not  contravening  the  law 
of  the  land  shall  not  be  invalid.*  A  married  woman  has  no 
power,  therefore,  to  dispose  of  her  separate  estate  in  land  by  a 
parol  gift  thereof.* 

And  it  can  make  no  difference  that  her  title  is  only  equitable 
rather  than  legal.  Thus,  such  an  owner  cannot  effectively  pass 
the  title  by  merely  surrendering  the  possession  to  her  donor  for 
the  purpose  of  having  a  deed  made  directly  to  her  grantee,* 
nor  by  having  a  mortgagee  holding  under  a  quitclaim  deed 
execute  the  conveyance  to  her  grantee.'' 

By  an  examination  of  the  statute  it  will  be  seen  that  the 
following  are  essential  features  of  every  conveyance,  viz.: 
(1)  The  joinder  of  her  husband;  (2)  the  privy  examination, 
including  her  acknowledgment  and  declaration;  (3)  the  cer- 
tificate of  the  ofiicer  taking  her  acknowledgment;  and  (4)  the 
seal.    These  will  be  treated  separately. 


§  197.  Joinder  of  the  husband. 

Prior  to  our  statutes  it  was  not  essential  that  the  husband 
should  join  the  wife  in  a  conveyance  of  her  separate  property ; 
he  need  only  give  his  assent  thereto,  which  did  not  have  to  ap- 
pear in  the  face  of  the  instrument,  for,  indeed,  except  in  cases 
of  land,  no  formal  deed  was  necessary  at  all.'  The  act  of  1841 
provided  for  the  wife's  acknowledgment  when  the  '^husband 
and  wife  have  sealed  and  delivered''  a  writing;  that  of  1846, 

«  Ibid.  art.  1103.  6  Cauble  v.  Worshara,  90  Tex.  86, 

8  Ibid.  art.  1107.  97  Am.  St.  Rep.  873,  70  S.  W.  737. 

4  Id.  art.  1108.  7  Texas  Southern  R.  Co.  v.  Harle, 

B  Tannery  v.  McMinn,  —  Tex.  Civ.  —  Tex.  Civ.  App.  — ,  101  S.  W.  878. 

App.  — ,  86  S.  W.  640.  •Allen  v.  Urquhart,  19  Tex.  481. 
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when  ^'a  husband  and  his  wife  have  signed  and  sealed  any 
deed/'  etc.;  and  subsequent  acts^  that  ''the  husband  and  wife 
shall  join"  in  the  conveyances  of  the  wife's  real  estate.  This 
being  so,  the  attempted  conveyance  of  the  wife  without  such 
joinder  is  a  nullity.*  It  is  not  a  question  of  his  willingness  or 
assent  to  the  sale,  but  is  a  positive  requirement  to  the  validity 
of  the  instrument**  So,  if  he  acquiesce  in  the  disposition,  and 
even  accept  the  purchase  money,  the  rule  is  not  changed.**  The 
word  "conveyance"  is  used  in  this  connection  in  a  very  broad 
sense.  It  embraces  any  and  all  written  instruments  in  any  way 
affecting  her  land.  A  receipt  signed  by  the  wife  alone,  acknowl- 
edging the  payment  of  a  sum  of  money  in  satisfaction  of  her 
interest  in  the  community  land  of  her  parents,  and  releasing 
and  relinquishing  all  her  right,  title,  and  interest  in  and  to  such 
estate,  where  such  receipt  was  not  acknowledged  as  required  by 
law,  and  where  the  husband  did  not  join,  was  held  to  be  within 
the  statute,  and  consequently  inoperative  as  a  release  of  the 
wife's  interest  in  the  estate."  And  a  lease  within  the  statute 
of  conveyances,  that  is  for  longer  than  a  year,  is  also  within 
this  statute.**  While  the  husband  must  "join"  the  wife  in  the 
conveyance,  the  statute  does  not  contemplate  that  their  acknowl- 
edgments must  be  simultaneous;  in  the  nature  of  the  require- 
ments this  cannot  be  done,  for  she  must  be  examined  "privily 
and  apart"  from  him."  It  can  make  no  difference  which 
executes  first,  nor  is  it  material  that  the  same  officer  shall  take 
both  acknowledgments,  or  that  they  are  both  embodied  in  the 
same  certificate.     No  good  reason  can  be  conceived  why  any 


9  Ck>Icman  v.  VoUmer,  —  Tex.  Civ. 
App.  — ,  31  S.  W.  413;  Garcia  v. 
Illg,  14  Tex.  Civ.  App.  482,  37  S. 
W.  471,  45  S.  W.  857,  reversed  on 
other  grounds  in  92  Tex.  251,  47  S. 
W.  717;  McAnulty  v.  Ellison,  — 
Tex.  Civ.  App.  — ,  71  S.  W.  670; 
Zimpleman  v.  Portwood,  48  Tex. 
Civ.  App.  438,  107  S.  W.  584; 
Stmuelson  v.  Bridges,  6  Tex.  Civ. 
App.  425,  25  S.  W.  636;  Oweri  v. 
Xew  York  ft  T.  Land  Co.  11  Tex. 
CiT.  App.  284,  32  S.  W.  189,  1057; 


Merriman  v.  Blalack,  56  Tex.  Civ. 
App.  594,  121  S.  W.  552. 

10  McAnulty  v.  Ellison,  —  Tex. 
Civ.  App.  — ,  71  S.  W.  670. 

"Ford  V.  Ballard,  1  Tex.  Civ. 
App.  376,  21  S.  W.  146. 

l«  Stephens  v.  Shaw,  68  Tex.  261, 
4  S.  W.  458;  but  see  French  v. 
Strumberg,  52  Tex.  92. 

WDority  v.  Dority,  96  Tex.  215, 
60  L.R.A.  941,  71  S.  W.  950. 

14  Smith  V.  Burgher,  —  Tex.  Civ. 
App.  — ,  136  S.  W.  75. 
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lapse  of  time  between  the  acknowledgments  of  the  parties  would 
invalidate  a  conveyance  otherwise  good.  The  only  effect  of 
such  delay  being  that  the  deed  does  not  take  effect  until  both 
have  signed  and  acknowledged.  No  precise  time  can  be  stated 
as  the  utmost  which  the  law  will  allow  to  intervene  between  the 
acknowledgments.  The  true  rule  doubtless  is  that  the  delayed 
acknowledgment  may  be  supplied  at  any  time  during  the  exist- 
ence of  the  marriage,^*  and,  in  the  absence  of  any  intervening 
rights  of  third  persons,  the  act  will  date  back  to  the  original 
transaction,  and  no  new  delivery  will  be  required.  But  for 
obvious  reasons  such  acknowledi^nent  and  joinder  ought  not 
to  be  permitted  after  the  death  of  the  other  spouse."  It  is  held 
that  the  wife  may  convey  for  herself  and  in  the  same  instrument 
for  her  husband  by  virtue  of  a  power  of  attorney  from  him,  and 
that  his  joinder  is  thus  accomplished."  If  this  is  true,  then 
the  husband  may  as  well  delegate  his  authority  to  a  stranger 
to  join  the  wife  in  her  conveyances,  and  a  wide  departure  from 
the  real  purpose  of  the  act  has  been  permitted.  The  statute 
requiring  his  joinder  in  the  deed  is  not  alone  for  his  protection, 
for  he  cannot  by  a  waiver  make  valid  her  deed  without  such 
joinder.  But  it  is  for  the  wife's  protection  as  well,  and  if  he 
may  delegate  his  power  to  another  to  join  in  her  conveyances, 
then  she  is  compelled  to  seek  counsel  of  another  than  the  one 
whom  the  law  has  named  for  such  purpose.  The  "conveyance" 
in  which  the  husband  is  required  to  join  signifies  the  deed  which 
transfers  the  title  from  the  wife  to  the  purchaser.  The  supreme 
court  has  therefore  held  that  a  married  woman,  by  a  power  of 
attorney  executed  and  acknowledged  by  her  alone,  may  authorize 
a  third  person  to  sell  and  convey  her  land,  and  that  such  person, 
acting  with  the  husband,  can  convey  her  separate  real  estate; 
that  this  would  be  a  conveyance  in  which  her  husband  joined." 
The  wife's  deed  without  such  joinder,  being  void,  cannot 

Wllalbert  v.  Hendrix,  —  Tex.  Civ.  488,  44  S.  W.  486;  Rogers  ▼.  Rob- 

App.  — ,  26  S.  V^.  911.  erts,  13  Tex.  Civ.  App.  190,  35  S.  W. 

16  Chester    v.    Breitling,    —   Tex.  76;    Kinkaid   v.  Lee,   54   Tex.   Civ. 

Civ.  App.  — ,  30  S.  V^.  464,  s.  c.  88  App.  622,  119  S.  W.  342. 
Tex.  586,  32  S.  W.  527.  "  Nolan  v.  Moore,  96  Tex.  341,  72 

"  O'Connor  v.  Vineyard,  91  Tex.  S.  W.  583. 
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be  ratified  by  either  husband  or  wife,  by  any  act  short  of  a 
compliance  with  the  statute. ^^ 

§  198.  Same;  amendment  of  March  21,  1913. 

Since  the  act  of  March  21,  1913,"®  if  the  husband  refuses  to 
join  in  an  encumbrance  or  conveyance  or  transfer  of  the  wife's 
property,  where  his  joinder  is  required,  she  may  apply  to  the 
district  court  of  the  county  of  her  residence,  and  it  becomes  the 
duty  of  the  court,  in  term  time  or  vacation,  upon  satisfactory 
proof  that  such  encumbrance,  conveyance,  or  transfer  would  be 
advantageous  to  the  interest  of  the  wife,  to  make  an  order  gi*ant- 
ing  her  permission  to  make  such  encumbrance,  conveyance,  or 
transfer  without  the  joinder  of  her  husband,  when  she  may 
encumber,  convey,  or  transfer  such  property  without  such 
joinder.  No  notice  to  the  husband  or  anyone  else  is  required 
by  the  act,  but  doubtless  he  should  be  notified  of  the  hearing 
as  the  person  adversely  interested.  Ko  appeal  is  allowed,  and 
appeals  are  not  to  be  had  as  a  thing  of  right.  The  order,  where 
the  court  has  jurisdiction,  will  be  final,  though,  like  any  other 
final  judgment,  it  may  be  set  aside  for  fraud  or  the  like.  The 
burden  would  no  doubt  be  on  one  asserting  the  validity  of  such 
a  conveyance  to  show  that  the  steps  required  by  law  to  authorize 
the  wife  alone  to  charge  or  convey  had  been  complied  with.  The 
proceeding  being  a  special  one,  and  the  exercise  of  the  power 
by  the  court  not  being  of  its  regular  jurisdiction,  the  production 
of  the  judgment  alone  would  not  show  prima  facie  that  the 
proper  steps  had  been  taken,  in  the  proper  court,  to  authorize 
the  wife  to  convey  or  transfer  as  a  feme  sole,  for  presumptions 
will  not  be  indulged  in  favor  of  the  right  exercise  of  a  special 
jurisdiction,  but  the  preliminary  steps  conferring  such  power 
must  be  shown.^  So  that  under  the  present  statute,  a  married 
woman's  encumbrance  or  conveyance  of  her  land  must  be  joined 
in  by  her  husband,  except  where  she  obtains  the  order  of  the 
proper  district  court  to  convey  as  a  feme  sole,  and  a  conveyance 

iVMerriman  t.  Blalack,  56  Tex.  12  S.  W.  11,  841;  Lemons  y.  Gulf, 

Chr.  App.  604,  121  S.  W.  652.  C.  &  S.  F.  R.  Co.  —  Tex.  Civ.  App. 

MLaws,  33d  Legislature,  p.  61.  — ,  134  S.  W.  742. 
1  Brown  t.  Wbeelock,  75  Tex.  3S5, 
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by  her  alone  would  be  prima  facie  void  as  under  the  old  stat- 
ute, but  could  be  made  good  by  proof  of  a  compliance  with  the 
statute  authorizing  it.  So,  also,  of  a  transfer  of  her  "stocks 
and  bonds."  A  transfer  of  such  property  without  the  joinder 
of  the  husband  is  prima  facie  void,  but  it  may  be  shown  to  be 
valid  upon  proof  of  the  proper  authority  from  the  proper  dis- 
trict court.  There  is  some  possible  ambiguity  in  the  act  with 
respect  to  the  "stocks  and  bonds"  as  to  which  the  husband's 
joinder  in  a  transfer  is  required.  First,  it  is  clear  the  act 
applies  to  stocks  and  bonds  owned  by  her,  and  she  cannot 
encumber  or  transfer  these  without  the  joinder  of  her  husband. 
But  article  4G22,  after  defining  the  community  property,  de- 
clares the  same  may,  during  the  coverture,  be  disposed  of  by  the 
husband  only,  provided,  however,  the  personal  earnings  of  the 
wife,  the  rents  from  the  wife's  real  estate,  the  interest  on  bonds 
and  notes  belonging  to  her,  and  dividends  on  stocks  owned  by 
her,  shall  be  under  the  control,  management,  and  disposition  of 
the  wife  alone,  subject  to  the  provisions  of  article  4621.  The 
provisions  of  that  article  are  to  the  effect  that  the  husband 
must  join  in  a  transfer  of  "stocks  and  bonds  belonging  to  her, 
or  of  which  she  may  be  given  control  by  the  act." 

So  that,  reading  the  two  articles  together,  the  rule  meant  to 
be  laid  down  probably  is  that  "stocks  and  bonds"  may  not  be 
disposed  of  without  the  joint  signatures  of  the  husband  and 
wife,  either  where  they  belong  to  the  wife  separately,  or  to  the 
community,  but  represent  that  class  of  the  community  over 
which  she  is  given  the  control.  As  to  other  community  over 
which  the  wife  is  given  control,  that  is,  property  not  in  the 
form  of  "stocks  and  bonds,"  the  wife  may  freely  dispose,  for 
the  limitation  on  her  right  is  made  to  apply  only  to  "stocks  and 
bonds."  " 

§  199.  Same;  when  he  u  not  sui  juris. 

By  express  provision  of  law  an  infant  female  becomes  of 
full  age  upon  her  marriage.  No  such  provision  exists  with 
reference  to  the  husband.  lie  is  a  minor  until  he  reaches  the 
full  age  of  twenty-one  years,  and  as  such  subject  to  all  the 

2  See  ante,  §  164 ;  post,  §  229. 
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disabilities  of  infancy.  Marriage  within  itself  will  not  have 
the  effect  of  relieving  one  of  infancy  in  the  absence  of  a  statute 
to  such  effect*  The  statute  provides  that  a  minor  may  give 
his  consent  to  any  agreement  which  the  marriage  settlement 
contract  is  susceptible  of,*  but  even  then  it  must  be  with  the 
written  consent  of  the  parents  or  guardians  of  such  minor ;  and 
it  is  held  that  such  power  is  special,  and  does  not  have  the  effect 
of  conferring  upon  an  infant  the  powers  of  his  majority.*  The 
statute  requiring  the  husband  to  join  the  wife  in  her  convey- 
ances or  transfers  makes  no  distinction  between  an  adult  hus- 
band and  a  husband  under  the  disability  of  minority.  Since 
the  statute  makes  no  such  distinction,  the  courts  will  make  none, 
but  hold  the  deed  of  a  wife  joined  in  by  the  minor  husband, 
when  properly  acknowledged  by  the  parties,  passes  the  title  to 
her  separate  estate  therein  conveyed.*  It  is  to  be  borne  in 
mind  that  the  joinder  of  the  husband  is  intended  as  much  for 
the  wife's  protection  as  it  is  for  the  husband's  benefit,  and 
therefore  his  ability  to  contract  generally  is  not  the  sole  cri- 
terion. 

§  200.  Same;  mdien  he  is  insane. 

Our  statute  provides  for  the  appointment  of  guardians  of 
persons  of  unsound  mind,''  and  the  court  is  authorized  to  make 
orders  for  the  support  of  such  person's  family  and  the  education 
of  his  children  when  necessary ;  *  and  under  these  statutes  it  is 
held  that  where  the  husband  is  insane  the  wife  has  no  power  to 
convey  either  the  husband's  separate  property  or  the  community 
property  during  the  period  of  his  insanity.*  The  law  provides 
for  just  such  an  emergency,  and  prior  to  the  statute  noticed  in 
the  next  succeeding  section,  the  wife,  as  such,  lost  all  control  of 
the  community  upon  the  husband's  becoming  insane.  But  the 
effect  of  the  husband's  insanity  upon  the  power  of  the  wife  over 

«  Burr  V.  Wilson,  IS  Tex.  368.  v.  Portwood,  48  Tex.  Civ.  App.  438, 

4  Rev.  SUt.  1911,  art.  4018.  107  S.  W.  584. 

•  Burr  V.  Wilson,  18  Tex.  368.  7  Rev.  Stat.  1011,  art.  4043. 

•Tippett  V.  Brooks,  28  Tex.  Civ.  «  Id.  art.  4246. 

App.  107,  67  S.  W.  612;  Zimpleman  » Ilfidcnlieimcr  v.  Thomas,  63  Tex. 
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her  separate  property  is  quite  another  thing.  If  the  reasoning 
from  which  is  deduced  her  right  to  convey  upon  his  abandon- 
ing her  be  sound/®  then  equally  as  strong  reasons  exist  in  favor 
of  her  right  of  alienation  in  cases  of  insanity.  The  right  to 
own  property  carries  with  it  the  right  to  a  beneficial  enjoyment 
thereof,  and  one  of  the  most  valuable  incidents  of  ownership  is 
the  right  of  disposition.  The  statute,  or  some  judicial  inter- 
pretation thereof,  gives  to  every  owner  a  right  in  some  way  to 
dispose  of  his  or  her  property,  and  the  wife  of  an  insane  person 
is  no  exception.  The  law,  while  it  requires  the  joinder  of  the 
husband  in  the  conveyance  of  her  land,  and  his  assent  to  sales 
of  her  personal  property,  has  by  the  courts  been  interpreted  to 
give  her  the  right  to  act  alone  when,  by  reason  of  abandon- 
ment, permanent  separation,  or  conviction  of  crime,  his  con- 
veyance or  assent  cannot  be  obtained;  and  upon  these  author- 
ities, and  the  most  obvious  principles  of  common  justice,  the 
conveyance  of  a  married  woman  of  her  separate  property,  with- 
out the  assent  or  joinder  of  her  insane  husband,  who  is  incapable 
of  assenting  or  joining,  ought  to  be  held  valid.** 

§  201.  Same;  further  of  the  community  property. 

Where  the  husband  or  wife  becomes  insane,  having  no  child 
or  children  and  no  separate  property,  the  common  property 
passes  to  the  sane  spouse,  charged  with  the  debts  of  the  com- 
munity, and  no  guardianship  of  the  estate  of  such  insane  hus- 
band or  wife  is  necessary." 

But  by  "passing"  to  the  sane  spouse  is  not  meant  that  the 
title  passes  as  in  case  of  death,  for  that  interpretation  would 
have  the  effect  to  repeal  article  2469,  providing  that  upon  the 
dissolution  of  the  marriage  relation  by  death  all  property  be- 
longing to  the  community  estate  of  the  husband  and  wife  shall 
go  to  the  survivor,  if  there  be  no  child  or  children  of  the  de- 
ceased or  their  descendants.  Such  was  not  the  purpose  of  the 
act.  "The  purpose  was  to  enable  the  sane  spouse  to  treat  the 
community  property  as  his  own,  for  the  purpose  of  paying 

10  Post,  §  202.  M  Vernon's  Sayles'  Tex.  Civ.  Stat. 

11  Clark  V.  Wicker,  —  Tex.  Civ.      art.  3693. 
App.  — ,  30  S.  W.  1114. 


CONVEYANCES.  263 

debts,  or  of  disposing  of  it  in  such  a  way  and  under  such  circum- 
stances as  would  be  lawful  to  be  done  by  the  husband  or  wife 
during  the  existence  of  the  marriage."  ** 

This  amendment  is  since  the  decision  of  Heidenheimer  v. 
Thomas,  63  Tex.  287,  and  to  some  extent  supersedes  the  rule 
there  announced.  However,  the  rule  as  there  stated  will  still 
govern  where  an  administration  of  the  community  is  authorized. 
From  analogy,  if  the  husband  or  wife  becomes  insane,  the  sane 
spouse  would  have  the  right  to  convey,  without  any  species  of 
administration,  the  community  for  the  purpose  of  paying  debts 
or  relieving  charges  against  it,  the  same  as  in  case  of  death. 
But  where  it  is  desired  to  go  further,  and  administration  is 
authorized  under  the  statute,  resort  would  be  necessary  to  that 
procedure.  For  a  conununity  administration  is  now  authorized 
in  cases  of  insanity,  as  of  death.  ^*  The  wife  of  an  insane 
husband  may  convey  that  portion  of  the  community  over  which 
she  is  given  exclusive  right  of  control  and  disposition,  for  this 
is  no  more  than  the  right  of  the  wife  of  a  sane  person.  So  she 
may  convey  her  personal  earnings,  the  rents  from  her  real 
estate,  the  interest  on  her  notes,  or  the  dividends  on  her  stocks ; 
but  not  the  other  community  property. 

§  202.  Same;  when  husband  has  deserted  her. 

It  is  in  cases  where  the  husband  has  deserted  the  wife,  or 
they  are  otherwise  permanently  separated,  that  the  wife's  right 
to  convey  without  his  joining  her  is  most  frequently  exercised. 
When  so  abandoned  or  separated,  her  right,  hitherto  passive, 
becomes  at  once  active,  and  she  is  invested  with  all  the  powers 
<rf  control,  management,  and  disposition  of  her  property." 
And  as  it  affects  her  right  to  convey  her  separate  property  as  a 
feme  sole,  it  makes  no  difference  whether  the  separation  be 
brou^t  about  by  the  husband's  abandoning  the  wife,  or  vice 

USehwarts  v.  West,  37  Tex.  Civ.  Tex.  613,  67  Am.  Dec.  686;  Wright 

App.  136,  84  S.  W.  282.  v.  Blackwood,  57  Tex.  644 ;  Walker 

MSee  po0t,  §  605.  v.  Stringfcllow,  30  Tex.  570;   Car- 

» Wright  V.  Hays,   10  Tex.   130,  others  v.  McNese,  43  Tex.  221 ;  Cle- 

iO  Am.  Dec.  200;  Butler  ▼.  Robert-  ments    v.    Ewing,    71    Tex.    370,    0 

iOB,  11  Tex.  142;  Blanchet  v.  Dugat,  S.  W.  312;   Therriault  v.  Compere, 

5  Tex.   507;    Cheek  ▼.  BoUows,   17  —  Tex.  Civ.  App.  — ,  47  S.  W.  T50. 
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versa,  so  the  separation  is  permanent,  and  not  temporary  in 
its  character. *•  Even  though  the  property  be  the  homestead, 
it  may  be  thus  conveyed  by  her,"  or  lawfully  encumbered  with 
a  lien  for  improvements.** 

And  wc  may  here  add  that  her  power  of  disposition  under 
such  circumstances  is  not  confined  to  her  separate  property,, 
for  certainly  to  the  extent  that  it  was  the  duty  of  the  husband 
to  support  the  family,  she  has  taken  his  place,  and  when  for 
such  a  purpose  it  becomes  necessary  to  charge  "  or  convey  the 
community  property,  she  may  do  so.**^  The  sentence  of  a  man 
to  the  penitentiary,  and  his  confinement  there,  are  equivalent 
to  an  abandonment  of  his  wife ;  *  but  mere  absence  not  amoimt- 
ing  to  a  permanent  separation  will  not  confer  such  powers  upon 
her.*  Her  power  to  convey  when  abandoned  is  equal  to  her 
power  to  contract  as  a  feme  sole  under  such  circumstances. 

203.  Same;  for  certain  corporation  purposes. 

Another  class  of  conveyances  which  may  be  executed  by  a 
married  woman,  and  which  will  be  binding  upon  her  the  same 
as  if  she  were  a  male,  notwithstanding  the  husband  does  not 
consent  nor  join  in  the  same,  and  although  she  may  not  be 
privily  examined  separate  and  apart  from  him,  is  her  contracts 
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and  deeds  for  corporation  purposes,  in  such  corporations  as  we 
have  seen  that  she  may  be  a  subscriber  and  stockholder  in.' 


§  204*  Tlie  privy  ezaminaticm. 

A  married  woman  cannot  convey  title  to  her  lands  except 
by  deed  executed  upon  her  private  examination  made  as  the 
law  directs.  Her  signature,  and  any  other  acknowledgment, 
without  such  examination  "privily  and  apart  from  her  hus- 
band," is  a  nullity ;  no  other  act  connected  with  her  conveyance 
is  of  more  importance  to  the  vitalizing  of  it  than  is  this  exam- 
ination. It  is  absolutely  essential  to  its  validity,  for  "no  such 
conveyance  shall  take  effect  until  the  same  shall  have  been 
acknowledged  by  her  privily  and  apart  from  her  husband," 
saith  the  statute,  and  to  the  same  tenor  has  been  the  uniform 
holding  of  the  courts.*  The  statute  contemplates  that  the  hus- 
band shall  not  be  present  at  the  time  the  instrument  is  shown 
to  the  wife  and  explained  to  her  by  the  officer.  He  should  not 
be  in  such  proximity  as  to  be  able,  with  the  wife's  knowledge, 
to  overhear  the  explanations  and  her  responses  to  the  officer's 
interrogatories,  or  in  any  other  manner  exercise  a  possible  in- 
fluence over  her  by  his  presence  or  nearness.  It  is  not  neces- 
sary, however,  that  the  examination  should  be  privy  and  apart 
from  persons  other  than  her  husband ;  *  even  the  presence  of  the 
grantee  is  of  no  moment.^  An  instrument  not  explained  to  her 
by  the  officer  at  the  time  of  the  privy  examination  is  not  prop- 
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eriy  acknowledged ;  "^  even  though  she  in  fact  fully  understood 
it  from  another  source.*  But  where  such  instrument,  complete 
within  itself,  is  fully  explained,  the  officer  is  under  no  obliga- 
tion to  further  explain  a  diflFerent  instrument  entered  into  be- 
tween the  husband  and  the  grantee  relative  to  a  reconveyance 
of  the  property.®  Nor  is  such  officer  bound  to  make  a  full 
investigation  of  the  facts  and  circumstances  attending  its  execu- 
tion. He  should,  however,  disclose  to  her  notice  of  any  fraud 
that  was  being  perpetrated  on  her,  within  his  knowledge.** 
Before  the  officer  is  authorized  to  certify  the  acknowledgment, 
the  married  woman  must  have  appeared  before  him  for  the 
purpose  of  acknowledging  such  instrument.**  If  she  did  not 
appear  before  him  at  all,  his  certificate  that  she  did,  although 
in  strict  compliance  with  the  statute  in  matter  of  form,  will 
not  make  valid  the  deed,  even  as  to  innocent  purchasers." 

But  it  is  intimated  in  Hussey  v.  Moser,  70  Tex.  42,  7  S.  W. 
606,  that  if  the  wife  authorizes  another  to  appear  and  acknowl- 
edge for  her,  such  act  will  estop  her  as  against  an  innocent 
purchaser;  if  her  appearance  before  him  was  for  another  pur- 
pose, he  cannot,  because  .she  incidentally  admitted  the  execu- 
tion, where  it  was  not  her  purpose  to  then  and  there  acknowl- 
edge the  deed,  embody  such  admission  in  a  certificate  to  such 
deed."  Equity  will  not  aid  a  deed  not  separately  acknowl- 
edged." Nor  will  the  affidavit  of  a  subscribing  witness,  made 
for  the  purpose  of  registration,  cure  the  omission  **  for  this 
would  be  to  disregard  altogether  the  necessity  for  a  separate 
acknowledgment  by  a  married  woman  as  prescribed  by  law. 
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§  205.  Certificate  of  officer. 

Scarcely  less  important  than  the  separate  examination  and 
acknowledgment  is  the  certificate  of  the  officer  taking  the  mar- 
ried woman's  acknowledgment  to  her  deed ;  for  it  is  the  evidence 
of  the  examination,  and  ought  to  be  a  true  history  of  what  was 
done.  It  should  be  complete, — that  is,  show  that  all  the  law 
requires  to  be  done  was  done,  for  it  is  then  sufiicient  whether 
it  employs  the  identical  words  prescribed  by  law  or  not,  as  a 
substantial  compliance  is  all  that  is  necessary.**  The  essential 
features  of  every  certificate  are:  (1)  It  should  appear  by  the 
marginal  venue  that  the  ofiicer  acted  within  his  jurisd'ction; 
(2)  that  the  grantor  appeared  before  the  officer;  (3)  that  such 
grantor  was  known  or  made  known  to  the  officer;  (4)  that  she 
was  examined  privily  and  apart  from  her  husband,  (5)  and  had 
the  instrument  fully  explained  to  her;  (6)  and  that  she  there- 
upon acknowledged  such  instrument  to  be  her  act  and  deed^ 
and  that  she  had  willingly  signed  the  same  for  the  purposes  and 
consideration  therein  expressed;  and  (7)  that  she  did  not 
wish  to  retract  it.  The  certificate  should  then  be  signed  and 
sealed  by  the  officer.  Unless  these  requisites  appear,  at  least 
substantially,*^  the  instrument  is  invalid,  and  passes  no  title, 
either  legal  or  equitable.  As  a  deed,  the  instrument  is  void 
where  the  certificate  fails  to  show  that  the  law  has  been  com- 
plied with."  An  examination  of  some  of  the  cases  bearing 
upon  the  essential  features  of  the  certificate  as  above  set  out 
will  not  be  amiss.  Where  it  does  not  appear  from  the  certificate 
that  the  grantor  was  known  or  made  known  to  the  officer,  the 
instrument  is  fatally  defective ;  *'  or  where  it  does  not  appear 
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that  the  instrument  was  shown  and  fully  explained  to  her ;  ^ 
but  it  is  not  imperative  that  the  certificate  should  show  that 
the  officer  made  an  exhibit  of  the  deed  to  her.*  It  must  show 
that  she  was  examined  separate  and  apart  from  her  husband,* 
and  that  she  acknowledged  that  she  had  willingly  signed  the 
same ;  '  but  to  state  that  the  grantor  "assigned"  the  deed,  instead 
of  "signed,"  is  a  substantial  compliance,*  as  it  is  to  state  that 
she  "freely  and  voluntarily,  with  the  fear  or  compulsion  on  the 
part  of  her  said  husband,  signed,"  when  it  is  apparent  that 
"without"  was  intended  instead  of  "with ;"  *  nor  is  the  omission 
of  the  w^ord  "her"  in  the  connection  that  she  "acknowledged 
such  instrument  to  be  her  act  and  deed"  material ;  •  a  substan- 
tial compliance  with  the  statute  being  all  that  is  required.^ 
It  is  material,  however,  that  the  certificate  should  show  that 
the  grantor  declared  to  the  officer  that  she  did  not  wish  to  retract 
it ;  •  but  a  statement  that  "she  still  voluntarily  assents  thereto" 
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18  Bufficient/  and  the  omission  of  the  word  "it"  after  retract 
will  not  vitiate  it.**  It  is  also  sufficient  in  this  respect  if  she 
declares  in  the  certificate  that  "she  wishes  not  to  retract  her 
act."  **  So,  too,  a  recitation  that  "she  acknowledges  it  to  be  her 
own  free  act  and  deed,  and  that  she  wishes  not  to  retract  it," 
is  tantamount  to  saying  that  she  willingly  signed  the  same  and 
wished  not  to  retract  it."  So,  too,  where  the  acknowledgment 
was  properly  taken  and  otherwise  properly  certified,  a  recitation 
''that  she  signed  the  same  of  her  own  free  will  and  accord," 
without  any  "fear  or  restraint  on  the  part  of  her  husband,"  is 
a  sufficient  compliance  with  the  statute  to  show  she  did  not 
wish  to  retract." 

The  omission  of  the  words  "sealed  and  delivered"  from  the 
early  form  prescribed  for  the  certificate  did  not  vitiate  the 
acknowledgment,"  nor  the  use  of  the  words  "with  constraint" 
for  "without  constraint,"  such  being  a  clerical  misprision.** 
The  parenthetical  clause  contained  in  the  form  prescribed  by 
law,  when  not  stricken  from  the  certificate,  will  be  treated  as 
surplusage,"  and  the  omission  of  the  wife's  Christian  name  is 
immaterial.*^  If  the  deed  has  no  certificate  of  separate  ac- 
knowledgment," or  an  insufficient  one,  it  passes  no  title,  and 
cannot  be  aided  by  showing  that  the  married  woman  really 
signed  and  voluntarily  assented  to  the  deed."  If  proof  of  an 
acknowledgment  of  a  married  woman  becomes  necessary, — as 
where  the  original  deed  is  lost, — it  may  be  supplied  according 
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to  the  rules  of  evidence ;  but  full  proof  of  the  essentials  of  such 
examination  and  acknowledgment  must  be  made,  as  it  should 
appear  in  the  certificate.**^  The  act  does  not  apply  to  widows.* 
If  the  deed  be  properly  acknowledged  and  certified  as  to  the 
wife,  it  is  entitled  to  record,  although  defective  as  to  the  hus- 
band.* 

The  recitations  of  the  notary  in  his  certificate  cannot  be  ad- 
mitted in  evidence  as  against  the  wife  to  show  that  she  as 
grantor  knew  the  contents  of  the  deed  or  the  lands  it  conveyed; 
for  this  purpose  such  evidence  would  be  hearsay.*  Its  legitimate 
force  as  evidence  is  to  properly  attest  the  validity  of  the  instru- 
ment to  which  it  is  attached. 

§  206.  Same;  seaL 

It  is  important  that  the  acknowledgment,  when  properly 
taken,  should  also  be  properly  certified.  The  seal  of  the  ofiicer 
is  one  of  the  elements  of  the  certificate,  and  may  not  be  omitted.* 
And  should  the  seal  be  omitted  from  such  certificate,  the  wife^s 
deed  is  of  no  effect,  until  it  is  in  some  way  supplied.*  This 
might  possibly  be  done  while  the  ofiicer  is  yet  in  office,  or  by 
suit,  as  shown  in  the  next  succeeding  section;  but  if  the  seal 
be  attempted  to  be  supplied  after  the  wife's  original  acknowledg- 
ment, it  can  be  done  only  where  she  is  still  willing  to  be  bound.* 
A  deed  not  properly  acknowledged  and  properly  certified  under 
the  officer's  seal  is  not  entitled  to  registration ;  and,  if  actually 
recorded,  is  not  notice  to  one  who  in  good  faith  makes  im- 
provements upon  the  land  embraced."'  But  where  the  officer 
declares  in  his  certificate  that  he  has  affixed  the  proper  seal,  it 
will  be  presumed  that  he  did,  although  the  characters  ordinarily 

«0  Simpson  v.  Edens,  14  Tex.  Civ.  »  McKellar  v.  Peck,  39  Tex.  381, 

App.   235,   38   8.   W.   474;    and  au-  8.   c.   2   Posey,  Unrep.   Cas.    (Tex.) 

tlioritics  cited.  192,    and    authorities    there    cited; 

1  BeviUe  v.  Jones,  74  Tex.  148,  11  Kincaid  v.  Jones,  2  Posey,  Unrep 

S.  W.  1128.  Cas.   (Tex.)  534. 

«York    V.    Shields,    16    Tex.    Civ.  « Ibid. 

App.  640,  42  S.  W.  1032.  ^  Daugherty  v.  Yates,  13  Tex.  Civ. 

soar  V.  Davis,  105  Tex.  479,  161  App.  646,  35  S.  W.  937. 
S.  W.  794. 

4  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  6008. 
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employed  to  designate  its  place  are  not  used ;  *  but  this  probably 
applies  to  copies  of  such  deeds  and  records  thereof,*  as,  if  the 
original  were  tendered,  an  objection  that  it  contained  no  seal 
would  be  good,  and  it  would  not  be  a  case  for  presumptions. 
While  the  law  requires  the  officer  to  certify  under  his  hand  and 
seal,  it  is  not  necessary  that  he  should  state  that  he  has  affixed 
his  seal  if  he  has  really  done  so,  for  the  impression  speaks  for 
itself.** 

§  207*  Defective  certificate;  correction. 

The  statutes  **  provide  that,  "when  the  acknowledgment  or 
proof  of  the  execution  of  any  instrument  in  writing  may  be 
properly  made,  but  defectively  certified,  any  party  interested 
may  have  an  action  in  the  district  court  to  obtain  a  judgment 
correcting  the  certificate."  This  statute  is  broad  in  its  terms, 
and  applies  to  deeds  and  other  instruments  of  writing  properly 
acknowledged  by  married  women,  but  defectively  certified,  as 
to  like  instruments  executed  by  other  persons.  Married  women 
are  not  excepted  from  its  operations."  Parol  testimony  is  in- 
admissible to  correct  a  defectively  certified  acknowledgment," 
save  where  the  aid  of  the  statute  is  invoked  within  proper  time 
by  appropriate  pleadings.  In  Interstate  Bldg.  &  L.  Asso.  v. 
Goforth,  94  Tex.  259,  59  S.  W.  871,  where  the  validity  of  a 
deed  of  trust  upon  the  homestead  depended  upon  the  validity 
of  a  prior  mechanics'  lien  contract,  which  had  been  regularly 
acknowled^d  by  the  wife,  but  defectively  certified  by  the 
officer  taking  her  acknowledgment,  the  court  held  parol  testi- 
mony admissible  to  show  such  acknowledgment  regular,  and 
such  contract  therefore  valid.  This  wholesome  relief  ought 
never  to  have  been  denied,  even  in  the  absence  of  a  statute,  for 
it  is  not  the  officer's  certificate  that  gives  force  to  the  wife's, 
acknowledgment,  but  the  full  compliance  with  the  law  in  the 

«  Coffey  ▼.  Hendricks,  66  Tex.  676,  M  Johnson  v.  Taylor,  60  Tex.  36U; 

2  S.  W.  47.  Downs    v.    Peterson,    45    Tex.    Civ. 

•  Bmllard  v.  Perry,  28  Tex.  347;  App.  135,  99  S.  W.  751. 

Witt  ▼.  Harlan,  66  Tex.  660,  2  S.  13  Looncy    v.    Adamson,    48    Tex. 

W.  41.  019;  McKellar  v.  Peck,  2  Posey,  Un- 
it Nichols  ▼.  Stewart,  16  Tex.  226.  rep.  Gas.  (Tex.)  192. 
U  Art.  6852. 
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matter  of  examining  her  and  taking  her  acknowledgment.  The 
certificate  is  the  act  of  the  officer,  with  which  she  can  have  no 
concern,  and  which  does  not  in  the  least  affect  her  in  the  free 
and  voluntary  consummation  of  her  contract.  It  is  the  mere 
furnishing  in  lasting  form  of  the  evidence  of  her  proper  ac- 
knowledgment. The  statute  authorizing  suit  was  not  intended 
to  give  rights  where  none  existed,  or  to  make  valid  invalid 
acknowledgments.  It  simply  supplies  another  means  of  proving 
that  in  fact  a  proper  acknowledgment  was  had.  The  court,  after 
a  judicial  examination  into  the  matter  of  whether  or  not  there 
was  a  statutory  acknowledgment,  substitutes  its  judgment  for 
the  officer's  certificate  as  the  evidence  of  such  fact.**  It  has 
precisely  the  same  force  as  though  the  original  certificate  had 
been  complete.     The  remedy  is  barred  by  four  years.*** 

Independently  of  the  statute,  it  is  held  that  the  officer,  if  he 
be  still  in  office,  has  the  right  to  correct  his  errors  in  failing  to 
properly  certify  his  steps  in  such  matters  at  any  time  the  neces- 
sity may  arise."  But  the  writer  believes  the  better  reason  to 
be  with  the  view  as  held  by  the  court  of  civil  appeals  upon  the 
decision  of  the  same  case  cited,*^  that  the  statutory  remedy  must 
be  pursued,  and  that  the  officer  has  lost  all  control  over  the 
instrument,  and  consequently  his  power  to  make  corrections, 
after  the  same  passes  out  of  his  hands.  The  supreme  court 
admits  that  the  weight  of  authority  supports  this  view,  but 
bases  its  opinion  upon  McKellar  v.  Peck,  39  Tex.  381,  but  an 
examination  of  that  authority  shows  that  the  court  limited  the 
right  of  such  officer  to  make  the  correction  to  those  instances 
only  where  the  grantor  ^'had  not  in  the  meantime  withdrawn 
her  acknowledgment,  but  under  no  other  circumstances."  This 
is  a  new  acknowledgment,  and  might  or  might  not  relate  back 
to  the  original  date,  according  as  other  persons'  rights  had  or 
had  not  intervened.    If  the  officer  can  change  his  certificate  for 

« 

14  Veeder  v.  Gilmer,  103  Tex.  458,  M  Stone  v.  Sledge,  87  Tex.  49,  47 

129  S.  W.  695.  Am.  St.  Rep.  65,  26  S.  W.  1068. 

W  Norton   v.   Davis,   83   Tex.   32,  n  Stone  v.   Sledge,  —  Tex.   Civ. 

38  S.  W.  430;  Kimmey  v.  Abney,  —  App.  — ,  24  S.  W.  697. 
Tex.  Civ.  App.  — ,  107  S.  W.  885; 
Kopkc  y.  Votaw,  —  Tex.  Civ.  App. 
^,  95  S.  W.  16. 
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one  purpose,  he  may  for  another,  and  accordingly  might  in- 
validate an  instrument  once  good  upon  its  face.  Such  power 
ought  not  to  be  accorded  him.  The  law  has  provided  a  means 
for  inquiring  into  such  matters,  where  all  persons  to  be  affected 
may  be  heard,  and  it  is  more  in  keeping  with  the  conclusive 
character  of  official  acts,  and  with  a  spirit  of  fairness  toward 
all  concerned,  that  this  remedy  be  pursued.  A  deed  of  trust 
duly  signed  and  acknowledged  by  the  husband  and  wife,  upon 
the  homestead,  cannot  have  the  effect  of  correcting  a  defectively 
acknowledged  lien,  where  such  was  not  the  object  and  purpose 
of  the  new  instrument.** 

§  208*  Who  authorized  to  take  acknowledgmenL 

The  acknowledgment  or  proof  of  an  instrument  of  writing 
for  record  may  be  made  within  the  state  before  any  of  the  fol- 
lowing officers :  A  clerk  of  the  district  court,  judge  or  clerk  of 
the  county  court,  or  a  notary  public;  without  the  state,  but 
within  the  United  States,  before  a  clerk  of  some  court  of  record 
having  a  seal,  a  commissioner  of  deeds  appointed  imder  the 
laws  of  this  state,  or  a  notary  public ;  without  the  United  States, 
before  a  minister,  a  commissioner,  or  charge  d'affaires  of  the 
LTnited  States,  resident  and  accredited  in  the  country  where  the 
proof  or  acknowledgment  is  made,  a  consul  general,  consul, 
vice  consul,  commercial  agent,  vice  commercial  agent,  deputy 
consul,  or  consular  agent  of  the  United  States,  resident  in  the 
country  where  the  proof  or  acknowledgment  is  made,  or  a  notary 
public.**  The  statutes  ^  specially  authorize  notaries  public  to 
take  the  examination  and  acknowledgments  of  married  women 
to  all  deeds  and  instruments  of  writing,  conveying,  or  charging 
their  separate  property,  or  their  interest  in  the  homestead. 

It  is  immaterial  whether  the  officer  acting  is  regularly  such 
officer  or  not;  it  is  sufficient  that  he  is  such  officer  de  facto} 
An  officer  interested  in  the  subject  of  the  conveyance,  whether 
for  himself  or  as  agent  of  another,  is  disqualified  to  take  tho 

HStarnes  v.  Beitel,  20  Tex.  Civ.  so  ibid.  art.  6008. 

App.  524,  50  8.  W.  202.  1  Thompson   v.   Johnson,   84   Tex. 

It  Vernon's  Sayles'  Tex.  Civ.  Stat.  548,  19  S.  W.  784. 
arte.  0797-6709. 
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acknowledgment.*  Thus,  a  managing  agent  of  a  building  as- 
sociation, who  is  a  stockholder  and  receives  a  percentage  of 
the  earnings  as  compensation,  is  disqualified  to  act  as  notary 
public  in  taking  an  acknowledgment  of  a  mortgage  to  the  associa- 
tion.' And,  of  course,  the  grantee,  or  the  husband  or  wife  of 
the  grantee,  would  have  such  an  interest  in  the  matter  as  to 
be  disqualified  to  take  the  acknowledgment.*  But  the  interest 
to  disqualify  must  inhere  in  the  subject-matter  of  the  instru- 
ment acknowledged,  and  not  be  merely  incidental  to  it* 

§  209.  Defective  deeds;  rights  under. 

A  deed  or  other  instrument  required  to  be  acknowledged  may 
be  defective  for  want  of  a  proper  acknowledgment,  yet  ap- 
parently good  because  correctly  certified;  or  it  may  be  invalid 
because  of  a  defective  certificate,  when  in  truth  the  requirements 
of  the  law  as  to  acknowledgment  have  been  fully  complied  with. 
Absolute  verity  is  accorded  the  statements  contained  in  the 
officer's  certificate.  The  law  presumes  that  he  did  just  what 
he  there  says  he  did,  and  no  more.  Whether  his  statements  are 
true  or  not  true,  the  world  has  a  right  to  rely  upon  them,  where 
their  falsity  is  not  known.  So  that,  if  a  married  woman  ap- 
pears before  an  officer  for  the  purpose  of  acknowledging  her 
deed,  the  act  of  the  officer  may  be  never  so  irregular  and  de- 
ficient, yet,  if  he  affixes  to  the  instrument  a  certificate  regular 
in  every  respect,  his  certificate  is  conclusive  upon  her  in  favor 
of  an  innocent  vendee  who  pays  value  for  the  property,  without 
notice  that  the  officer  has  failed  to  perform  his  duty/     We 


•  Sample  v.  Irwin,  45  Tex.  667; 
Kutch  V.  Holley,  77  Tex.  220,  14  S. 
W.  32;  W.  C.  Belcher  Land  Mortg. 
Co.  V.  Taylor,  —  Tex.  Civ.  App.  — , 
173  S.  W.  278. 

« Miles  V.  Kelley,  16  Tex.  Civ. 
App.  147,  40  S.  W.  599;  Bexar  Bldg. 
&  L.  Asso.  V.  Heady,  21  Tex.  Civ. 
App.  154,  50  S.  W.  1079,  57  S.  W. 
583;  Workman's  Mut.  Aid  Asso.  v. 
Monroe,  —  Tex.  Civ.  App.  — ,  53  S. 
W.  1029. 


♦  Silcock  v.  Baker,  25  Tex.  Civ. 
App.  508,  61  S.  W.  939. 

ft  Roane  v.  Murphy,  —  Tex.  Civ. 
App.  — ,  96  S.  W.  782. 

•  Pool  v.  Chase,  46  Tex.  207 ;  Ko- 
courek  v.  Marak,  54  Tex.  201,  38 
Am.  Rep.  623;  Waltee  v.  Weaver, 
57  Tex.  569;  Beattie  v.  Keller,  — 
Tex.  Civ.  App.  — ,  49  S.  W.  408; 
Solyer  v.  Romanet,  52  Tex.  562; 
Hurst  V.  Finley,  —  Tex.  Civ.  App. 
— ,  54  S.  W.  1072;  Forbes  v.  Thomas, 
—  Tex.  Civ.  App.  — ,  51  S.  W.  1097; 
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have  already  seen,  however,  that  before  the  officer's  certificate 
will  have  this  force,  his  power  must  have  been  invoked  by  the 
grantor's  appearing  before  him  for  the  purpose  of  making  such 
acknowledgment,''  for,  until  this  is  done,  his  act  would  be  noth- 
ing less  than  a  forgery,  which  could  never  bind  the  pretended 
grantor  nor  anyone  else.  Such  deed,  properly  certified,  is 
entitled  to  registration,  and  carries  full  notice  with  it,  as  other 
valid  deeds,  except  where  its  vice  is  known.  The  remedy  is  by 
an  action  to  cancel  the  conveyance.  As  to  the  second  class  of 
instruments  mentioned,  they  are  upon  their  face  invalid,  hence 
their  registration  carries  no  notice  to  anyone  of  the  rights 
of  those  claiming  under  them,*  for  being  void  upon  their  face, 
everyone  must  take  notice  of  their  invalidity.  However,  such 
a  deed  may  form  the  basis  for  a  claim  for  improvements  made 
in  good  faith.*  It  is  the  validity  of  the  certificate  that  entitles 
the  instrument  to  registration,  and  where  there  is  no  notice  by 
reason  of  the  recording  of  a  defectively  certified  instrument,  a 
correction  of  the  certificate  by  suit  or  otherwise  will  not  haive  a 
retroactive  effect^® 

§  210.  Same;  as  a  basis  for  limitations. 

A  deed  not  acknowledged  by  the  wife  in  the  manner  required 
by  law  passes  no  title  whatever,  either  legal  or  equitable,**  and 
therefore  such  a  conveyance  will  not  constitute  the  "title  or  color 
of  title"  to  support  the  limitations  of  three  years  prescribed 


McDannell  t.  Horrell,  1  Posey,  Un- 
rvp.  Cms.  (Tex.)  521;  Johnson  t. 
Callaway,  —  Tex.  Civ.  App.  — ,  S7 
8.  W.  178,  99  Tex.  646,  91  S.  W. 
1085;  Tinkham  v.  Wright,  —  Tex. 
Civ.  App.  — ,  163  S.  W.  615;  Ry- 
man  v.  Petruka,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  711. 

7  Ante,  $  204;  Yaseen  v.  Green, 
-  Tex.  Civ.  App.  — ,  140  S.  W.  824. 

•Fordtran  v.  Perry,  —  Tex.  Civ. 
App.  — .,  60  8.  W.  1000. 

•  Hill  V.  Spear,  48  Tex.  583;  Elam 
T.  Parkhill,  60  Tex.  581;  Dorn  v. 
Doahaiii,  24  Tex.  367;  Johnson  t. 


Bryan,  62  Tex.  623 ;  Nolan  v.  Moore, 
—  Tex.  Civ.  App.  — ,  70  S.  W.  785, 
.  96  Tex.  341,  97  Am.  St.  Rep.  911, 
72  S.  W.  583;  Veedcr  v.  Gilmer,  47 
Tex.  Civ.  App.  464.  105  S.  W.  331, 
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10  Johnson  v.  Taylor,  60  Tex.  360 ; 
Davis  V.  Agnew,  67  Tex.  206,  2  S. 
W.  43,  376;  Hayden  v.  Moffatt,  74 
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by  statute."  ISTor  is  such  instrument  when  recorded  "a  deed 
duly  registered,"  within  the  contemplation  of  the  five-year 
statute  of  limitations."  Concerning  such  instrument  it  is  said : 
"We  agree  with  the  counsel  for  the  appellee  that  the  statute 
intends  an  instrument  which  is  really  and  in  fact  a  deed,  possess- 
ing all  the  essential  legal  requisites  to  constitute  it  such  in  law ; 
.  .  .  it  must  be  'an  instrument  by  its  own  terms,  or  with 
such  aid  as  the  law  requires,  assuming  and  purporting  to  operate 
as  a  conveyance ;  not  that  it  shall  proceed  from  a  party  having 
title,  or  must  actually  convey  title  to  the  land,  but  it  must  have 
all  the  constituent  parts,  tested  by  itself,  of  a  good  and  perfect 
deed.'  "  A  conveyance  void  upon  its  face  is  not  a  deed  in  con- 
templation of  the  statute,  and  will  not  support  the  defense  of 
five-years  limitation."  If  the  husband  joins  in  the  execution 
of  such  defective  deed,  not  pro  forma,  but  as  a  party  grantor, 
there  is  no  reason  why  his  deed  should  not  be  sufficient  to  sup- 
port the  defense,  for  such  deed  is  not  void,  but  meets  every 
requirement  of  the  statute.**  Moreover,  a  deed  executed  by  a 
woman  in  fact  married,  but  which  does  not  disclose  that  fact, 
and  therefore  its  invalidity,  is  sufficient  to  support  the  statute, 
not  being  void  on  its  face."* 

An  erroneous  view  held  by  many  and  decided  by  some  of 
the  courts  to  the  effect  that  parol  proof  may  be  relied  on  to  aid 
a  defectively  certified  acknowledgment,  so  as  to  constitute  the 
deed  "color  of  title,''  under  the  statute,  has  been  effectively 
settled  by  our  supreme  court  in  Veeder  v.  Gilmer,  103  Tex. 
458,  129  S.  W.  595.  The  rule  is  unequivocally  announced  that 
the  only  evidence  which  the  law  will  admit,  that  the  things 
essential  to  the  completeness  of  the  acknowledgment  actually 
took  place,  is  the  proper  certificate  of  the  officer,  stating  them, 


W  Vernon's  Sayles'  Tex.  Civ.  Stat, 
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or  the  judgment  of  a  court  correcting  such  certificate  in  accord- 
ance with  the  statute  so  as  to  show  them.  But  while  a  deed 
not  properly  acknowledged  by  the  wife  is  ineffectual  to  pass 
her  title,  or  to  support  the  statutes  of  three  or  five  years  limita- 
tions, nevertheless,  such  a  deed  describing  the  boundaries  of  the 
land  conveyed  is  sufficient  as  a  memorandum  of  title  to  authorize 
one  claiming  under  the  ten-year  statute  of  limitations,  to  hold 
to  the  boundaries  described ;  "  or  such  a  deed  may  be  admis- 
sible in  evidence  for  the  purpose  of  corroborating  testimony 
that  a  subsequent  deed  was  made  in  ratification  of  the  attempted 
conveyance." 

Since  the  possession  of  a  vendee  holding  under  the  wife's 
defective  deed,  but  recognizing  her  superior  title  until  the 
purchase  money  is  paid,  is  not  adverse,  but  subordinate  to  her 
rights,  such  possession  will  not  support  the  plea  of  limitations." 

§211.  Cmtnre  statutes. 

The  statutes  of  evidence  **  provide  that  "every  instrument 
which  has  been,  or  hereafter  may  be,  actually  recorded  for  a 
period  of  ten  years  in  the  book  used  by  said  clerk  (of  the 
county  court)  for  the  recording  of  such  instruments,  whether 
proved  or  acknowledged  in  such  manner  (provided  by  law) 
or  not,  shall  be  admitted  as  evidence  in  any  suit  in  this  state 
without  the  necessity  of  proving  its  execution,  provided  no 
claim  adverse  or  inconsistent  to  the  one  evidenced  by  such 
instrument  shall  have  been  asserted  during  that  ten  years." 
This  statute  was  not  intended  to  have,  neither  could  it  have, 
the  effect  of  validating  a  defectively  acknowledged  married 
woman's  deed  which  had  been  recorded  for  the  prescribed  time. 
Such  deed,  being  invalid  before  the  statute,  remained  so  after 
it."     The  statute  is  merely  one  of  evidence,*  though  there  is 

M  Willianui   t.   Bradley,   —   Tex.  «0  Klumpp  v.  Stanley,  62  Tex.  Civ. 

CiT.  App.  — ,  67  8.  W.  170.  App.  239,  113  S.  W.  602;  Holland  v. 

nPordtran  t.  Perry,  —  Tex.  Civ.  Votaw,  103  Tex.  534,  131  S.  W.  406, 

App.  — ,  60  8.  W.  1000.  —  Tex.  Civ.  App.  — ,  130  S.  W.  882; 

UVandcrwolk    t.    Matthaei,    —  March  v.  Spivy,  —  Tex.  Civ.  App. 

Tex.  Civ.  App.  — ,  167  8.  W.  304.  — ,  1 33  S.  W.  529. 

It  Vernon's  8ayle8' Tex.  Civ.  SUt.  l  KinKaid   v.   I^,    54   Tex.    Civ. 

art  3700.  App.  622,  119  S.  W.  342. 
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an  apparent  dictum  to  the  contrary  in  one  of  the  decisions  of 
the  court  of  civil  appeals,*  and  a  holding  by  the  United  States 
circuit  court  of  appeals  that  under  the  operation  of  the  statute 
a  defective  deed  properly  recorded  for  the  prescribed  time  was 
admissible  as  proof  of  title.*  But  the  language  of  our  supreme 
court  in  refusing  a  writ  of  error  in  Holland  v.  Votaw,  103  Tex. 
534,  131  S.  W.  406,  unmistakably  settles  the  question  in  thia 
state  as  first  indicated  in  this  section.^ 


§  212.  Same;  reforming  instmmenL 

The  law  has  been  very  jealous  in  guarding  the  execution  by 
the  wife  of  instruments  affecting  the  title  to  her  separate  prop- 
erty. A  conveyance  not  in  accordance  with  the  solemnities  pre- 
scribed by  statute  is  a  nullity,  and  not  a  subject  for  equitable 
reformation  by  the  courts.  Indeed,  such  is  a  misapplication  of 
the  doctrine  of  reformation,  since  the  office  of  such  a  proceed- 
ing  is  to  correct  the  written  evidence  of  the  contract  between 
the  parties  so  as  to  conform  to  the  real  contract  as  actually 
entered  into.  In  other  words,  judicially  to  ascertain  what  con- 
tract was  really  made,  not  to  make  a  new  one.  Correcting  a 
married  woman's  deed,  as  in  the  case  of  a  misdescription  of  the 
property  intended  to  be  conveyed,  is  not  the  creation  of  a  new 
contract  for  her,  nor  does  it  impose  any  additional  obligations 
to  those  voluntarily  assumed  by  her  in  the  execution  of  the 
defective  instrument.  The  exercise  of  such  a  power  in  no  way 
impairs  the  rights  of  married  women,  violates  no  principle  of 
law  or  equity,  but  tends  to  promote  the  ends  of  justice  and 
discourage  and  prevent  fraud.*  So,  also,  the  power  would  exist 
to  reform  where  the  mistake  was  against  the  wife,  for  she  or 
those  claiming  under  her  would  have  an  equal  right  with  the 
other  party  to  such  wholesome  relief.®  That  the  subject  of 
the  conveyance  was  the  homestead  of  the  wife  could  make  no 

8Merriman   v.    Blalack,    66    Tex.  B  Avery  v.  Hunton  Bros.  23  Tex. 

Civ.  App.  594,  121  S.  W.  652.  Civ.  App.  353,  56  S.  W.  210;  Open- 

*  Downs    V.     Blount,     31     L.R.A.  shaw  v.  Rickmeyer,  45  Tex.  Civ.  App. 

(N.S.)    1076,  96  C.  C.  A.  289,  170  608,  102  S.  W.  467. 

Fed.  15.  •Fallen  v.  Weatherford,  —  Tex, 

4  3  King's  Conf.  Cases,  §  127.  Civ.  App.  — ,  168  S.  W.  1174. 
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difference.  Equity  will  correct  a  mutual  mistake  and  reform 
the  deed.^ 

Limitation  will  begin  to  run  against  the  right  to  reform, 
from  the  time  when  the  mistake  was  actually  discovered,  or  in 
the  exercise  of  ordinary  care  could  have  been  discovered,  and 
the  bar  will  be  complete  in  four  years.* 

Article  1116  of  the  Revised  Statutes,  providing  that  an  in- 
strument in  writing  which  was  intended  as  a  conveyance  of  real 
estate,  or  some  interest  therein,  but  which  is  ineffective  as  a 
conveyance,  shall  nevertheless  be  effectual  as  a  contract  upon 
which  a  conveyance  may  be  enforced,  has  no  application  to  the 
deed  of  a  married  woman  which  has  not  been  executed  under 
the  due  solemnities  of  the  law.  To  give  the  article  such  effect 
would  destroy  the  statutes  of  conveyances,  and  be  in  the  face 
of  the  hundreds  of  decisions  holding  that  defectively  executed 
deeds  by  married  women  are  nullities. 

Equity  will  not  concern  itself  to  correct  an  instrument  which, 
being  corrected,  is  yet  for  any  reason  invalid,  since  that  would 
be  a  useless  labor.*  Thus,  it  would  not  correct  a  mistake  in 
the  description  of  the  land  in  a  defectively  acknowledged  deed, 
or  in  a  contract  to  convey  the  homestead,  since  neither  instru- 
ment when  corrected  would  be  enforceable. 


§  213.  Avoiding  conveyance. 

If  for  any  reason  a  married  woman's  deed  is  void  upon 
its  face,  it  has  no  binding  force  upon  her  or  those  claiming 
under  her,  and  may  by  any  of  them  be  disregarded  at  will, 
and  the  property  recovered,  or  reconveyed  to  another.  A  deed 
to  her  property  not  signed,  or,  if  signed,  not  properly  acknowl- 
edged and  certified,  passes  no  title  to  her  property,  and  she 
may  disregard  it.  Many  instruments  apparently  valid,  as  shown 
in  the  preceding  section,  may  nevertheless  be  avoided  by  her  for 
latent  defects.  The  most  common  of  these  is  the  failure  of  the 
officer  taking  her  acknowledgment  to  properly  discharge  his 
duties.  It  is  fatal,  and,  being  properly  alleged  and  proved, 
entitles  her  to  an  avoidance  of  the  deed,  where  the  rights  of 

7 Durham  r.  Luce,  —  Tex.  Civ.         •Ibid. 
App.  — ,  140  8.  W.  S50.  •  See  ante,  §  188. 
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innocent  third  persons  have  not  intervened.*'  It  has  always 
been  the  law,  however,  that  the  notary's  certificate  was  con- 
clusive upon  her  where  the  rights  of  others  were  jeopardized, 
unless  she  could  show  that  there  was  a  fraudulent  combination 
between  the  officer  and  such  persons,  or  that  they  had  notice  of 
the  defects  in  the  conveyance.**  It  would  be  a  greater  injustice 
to  take  from  one  who,  guiltless  of  all  attempt  to  wrong  or  de- 
fraud her,  has  purchased  and  paid  for  her  property,  than  to 
refuse  to  restore  it  to  her  when  she  has  voluntarily  attempted 
to  sell  it,  but  because  of  the  officer's  mistake  her  deed  is  not 
binding."  But  if  the  conveyance  be  one  of  gift,"  or  no  value 
has  been  paid,  the  deed  in  law  being  insufficient,  she  may  re- 
cover. The  decision  in  Hartley  v.  Frosh,  6  Tex.  208,  55  Am. 
Dec.  772,  and  an  intimation  in  Freiberg  v.  DeLamar,  7  Tex. 
Civ.  App.  263,  27  S.  W.  151,  based  thereupon,  however,  declare 
a  different  rule.  It  is  there  said  that  the  certificate,  being  in 
conformity  with  the  statute,  may  not  be  impeached  merely  by 
saying  that  she  was  not  examined  privily  and  apart  from  her 
husband,  and  that  the  application  of  that  rule  was  not  dependent 
upon  the  question  whether  or  not  the  beneficiary  was  technically 
an  innocent  purchaser;  that  that  question  becomes  important 
only  when  fraud  or  undue  influence  is  established  by  the  wife. 
If  this  be  the  correct  rule,  it  certainly  goes  very  far  toward 
ignoring  the  statute  which  declares  that  ^'no  such  conveyance 


10  Stringfellow  v.  Brazelton,  — 
Tex.  Civ.  App.  — ,  142  S.  W.  937; 
De  West  v.  Barthelow,  —  Tex.  Civ. 
App.  — ,  136  S.  W.  86. 

11  Hartley  v.  Frosh,  6  Tex.  208, 
55  Am.  Dec.  772;  Shelby  v.  Burtis, 
18  Tex.  644;  Wiley  v.  Prince,  21 
Tex.  637;  Williams  v.  Pouns,  48 
Tex.  141;  Pool  v.  Chase,  46  Tex. 
207;  Kocourek  v.  Marek,  54  Tex. 
201,  38  Am.  Rep.  623;  Davis  v. 
Kennedy,  68  Tex.  516;  Hurt  v.  Coop- 
er, 63  Tex.  362;  Pierce  v.  Fort,  60 
Tex.  464 ;  Brewster  v.  Davis,  66  Tex. 
478;  Coker  v.  Roberts,  71  Tex.  597, 
9   S.   W.   666;    Gray   v.   Shelby,   83 


Tex.  406,  18  8.  W.  809;  Austin  v. 
Rupe,  —  Tex.  Civ.  App.  — ,  141  S. 
W.  547;  McGee  v.  Tinner,  —  Tex. 
Civ.  App.  —,  129  S.  W.  866;  Evart 
V.  Dalrymple,  —  Tex.  Civ.  App.  — , 
131  S.  W.  223;  Taylor  v.  Silliman, 
49  Tex.  Civ.  App.  285,  108  S.  W. 
1011 ;  Ellis  V.  Lehman,  48  Tex.  Civ. 
App.  308,  106  S.  W.  453;  Ward  v. 
Baker,  —  Tex.  Civ.  App.  — ,135 
S.  W.  620. 

l«  McFalls  V.  Brown,  —  Tex.  Civ. 
App.  — ,  37  S.  W.  784. 

18  Riley  V.  Wilson,  86  Tex.  240,  24 
S.  W.  394. 
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shall  take  effect  until  the  same  shall  have  been  acknowledged 
by  her  privily  and  apart  from  her  husband,"  and  places  it 
within  the  power  of  the  notary  to  completely  disregard  the 
law,  and  to  substitute  his  statements  in  the  certificate  for  the 
duties  required  of  him  in  taking  such  acknowledgment;  thus 
making  the  wife's  deeds  effective  when  the  statute  says  they 
shall  not  be.  The  language  above  quoted  was  not  contained 
in  the  acts  of  1841  or  1846,  under  one  of  which  Hartley  v. 
Frosh  was  decided.  It  is  the  policy  of  our  law  to  regard 
the  certificate  as  correct  until  inquired  into  by  a  proceeding 
directly  for  that  purpose,  but,  barring  the  rights  of  innocent 
persons  who  have  acted  on  the  faith  of  the  apparent  validity 
of  the  deed,  it  is  difiicult  to  assign  a  valid  reason  for  denying 
a  married  woman  the  right  to  impeach  her  deed  merely  be- 
cause the  notary  failed  to  properly  take  her  acknowledgment. 
Without  such  acknowledgment  her  instrument  is  but  so  much 
waste  paper,  which  being  true,  the  act  of  the  officer  in  affix- 
ing a  false  certificate  to  it  is  itself  a  fraud  upon  her  against 
which  she  should  be  relieved.  It  is  a  strange  equity  that  will 
notice  the  fraud  of  a  false  statement  inducing  the  execution, 
and  yet  take  no  account  of  the  dereliction  of  the  officer  in  an 
act  which  belies  his  conduct  in  respect  to  a  matter  which  the 
statutes  make  vital  to  the  instrument.  Yet  the  decisions  hold 
that  ^'no  doctrine  is  better  settled  in  this  state  than  the  propo- 
sition that  a  certificate  of  acknowledgment  is  conclusive  of  the 
facts  therein  stated,  unless  fraud  or  imposition  is  alleged  in 
which  the  grantee  participated  or  had  knowledge."  " 

The  principles  involved  in  determining  whether  or  not  a 
married  woman  on  rescinding  her  conveyance  would  be  required 
to  return  the  benefits  received  has  been  discussed  in  the  chap- 
ter on  contracts." 

§  214.  Same;  for  frand  and  duress. 

As  an  illustration  of  the  character  of  duress  against  which 
a  married   woman  may   have  relief,   the   case   of   Wiley  v. 

H  EHis  Y.  Lehman,  48  Tex.  Civ.      Colorado  Salt  Co.  30  Tex.  Civ.  App. 
App.  308,  106  S.  W.  453;  Brand  v.      .458,  70  S.  \V.  578. 

"  See  ante,  §  174. 
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Prince,  21  Tex.  637,  is  apt.  The  husband  was  desirous  of 
having  his  wife  join  him  in  a  mortgage  upon  her  separate 
property  to  secure  some  of  his  debts.  He  importuned  her 
most  grievously,  and  urged  that  it  would  enable  him  to  main- 
tain his  credit,  purchase  more  goods,  and  continue  his  business ; 
upon  her  refusal,  he  became  violent,  threatened  to  burn  down 
the  house  and  carry  off  her  children.  The  agent  of  the  cred- 
itor likewise  importuned  her  with  similar  results.  She  at  last 
yielded  and  executed  the  mortgage  in  due  form.  The  court 
affirmed  the  judgment  below  canceling  the  mortgage,  finding 
that  the  agent  of  the  creditor  had  full  notice  of  the  fraud, 
and  intimated  that  it  would  have  done  so  upon  a  lack  of  such 
notice,  since  no  consideration  passed.  The  court  further  said 
that  the  rules  in  relation  to  duress  as  against  strangers  apply 
with  redoubled  force  with  relation  to  a  wife.  In  fact,  acts 
and  circumstances  which  would  not  relieve  a  stranger  from 
his  act  would  be  duress  as  regards  the  wife.  There  is  good 
reason  why  this  should  be  the  rule.  The  wife,  unaccustomed 
to  dealing  with  her  property,  and  unskilled  in  the  art  of  trad- 
ing, is  too  frequently  at  the  mercy  of  designing  men,  who,  with 
importunate  persistence,  misrepresentations,  and  fraud,  seek 
to  obtain  from  her  a  conveyance  of  her  property,  which  is  any- 
thing else  but  her  free  and  willing  act.  The  threat  by  the 
husband,  to  entitle  her  to  relief,  need  not  be  of  physical  or 
personal  violence.  A  threat  to  abandon  her  has  been  held  suffi- 
cient," though  a  fear  of  losing  property  is  not  duress."  Where 
the  husband  misrepresents  the  nature  of  the  conveyance,  or  its 
effect,  or  the  material  consideration,  and  she  signs  upon  such 
misrepresentations,  the  notary  failing  to  fully  explain  the  instru- 
ment, she  may  avoid  it.  As  where  the  deed  called  for  a  cer- 
tain consideration,  and  the  husband  fraudulently  delivered  it 
to  a  person  having  knowledge  of  such  fraud,  for  a  less  con- 
sideration ;  "  or  where  a  deed  properly  executed  and  turned 
over  by  her  to  her  husband  is  by  him,  in  violation  of  her 

WKocourek    v.    Marak,    64  Tex.  i»  Cole  v.  Bammel,  62  Tex.  108; 

201,  38  Am.  Rep.  G23.  Gill  v.  Flynn,  —  Tex.  Civ.  App.  — , 

"  Ward    V.    Baker,   —   Tex.  Civ.       176  S.  W.  853. 
App.  — ,  135  S.  VV.  020. 
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instructions^  delivered  to  one  having  notice  of  his  lack  of 
authority  to  deliver."  So,  a  woman  supposing  herself  to  be 
married  to  a  man,  when  in  fact  she  was  not,  could  plead  the 
fraud  to  avoid  a  conveyance  made  at  his  solicitation.  The  very 
situation  bespeaks  the  fraud."^  But  upon  the  plainest  prin- 
ciples of  justice,  before  the  wife  can  have  relief  from  the 
fraudulent  acts  of  her  husband,  she  must  carry  home  to  the 
parties  to  be  affected  a  knowledge  of  such  conduct.*  One  pur- 
chasing property  in  which  the  wife  has  an  interest,  unless  it 
be  in  those  cases  where  by  statute  its  control  is  placed  in  the 
wife's  hands,  may  deal  with  the  husband,  and  when  presented 
with  a  conveyance  sufficient  in  law,  and  regularly  executed  by 
the  wife,  he  has  a  right  to  believe  that  her  consent  was  fully 
and  freely  given,  upon  a  full  knowledge  of  the  contents  of 
the  instrument,  and  he  is  not  affected  by  the  fraud  of  the 
husband  in  procuring  the  acknowledgment  or  execution  by  the 
wife,  of  which  he  had  no  notice.*  One  cannot  presume  that 
the  husband  will  perpetrate  a  fraud  upon  his  wife,*  yet  when 
the  consideration  of  her  conveyance  is  so  grossly  inadequate 
and  unreasonable  as  to  excite  suspicion  of  unfairness  and  un- 
due influence,  or  of  her  want  of  willingness  to  execute,  the  pur- 
chaser would  be  put  upon  inquiry  as  to  the  existence  of  such 
fraud  or  undue  influence,  or  of  the  truth  of  the  certificate  of 
her  separate  examination  and  acknowledgment,  and  she  would 
be  permitted  to  prove  such  fraud  or  influence,  or  dispute  the 
statements  of  such  certificate.* 

Agreeably  to  the  principles  of  evidence  generally,  the  burden 
rests  upon  the  party  asserting  fraud  as  a  ground  of  inva- 
lidity, to  show  its  existence.*  But  in  the  nature  of  things,  just 
when  this  burden  is  met,  like  any  other  question  of  fact,  is 
incapable  of  exact  statement.    While  the  facts  of  a  given  case 

»  Edwards  v.  DUmukes,  53  Tex.  »  Pierce  v.  Fort,  60  Ter.  464 ;  Ed- 

605.  wards  t.  Dismukes,  63  Tex.  606. 

» Hodges  Y.  Hodges,  27  Tex.  Civ.  4  Webb  v.  Bumey,  70  Tex.  322,  7 

App.  637,  66  S.  W.  239.  S.   W.   S41. 

1  Pool  V.  Chase,  46  Tex.  207.  »  Royals  v.   Lacey,   32  Tex.   Civ. 

tMcDannell  t.  HorreU,  1  Posey,  App.  262,  73  S.  W.  1062. 
Uarep.  Caa.  (Tex.)  621. 
IL  R.— 18. 
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may  be  helpful  in  determining  the  sufficiency  of  the  evidence 
to  support  a  finding  one  way  or  the  other,  yet  they  perhaps 
would  not  be  binding  or  even  persuasive  on  the  jury  or  judge 
trying  another  case.*  It  seems,  however,  that  the  fraud  or 
other  vice  must  enter  into  and  induce  the  acknowledgment, 
for,  whatever  the  acts  leading  up  to  that  acknowledgment,  yet, 
if  she  at  last  acknowledges  that  she  willingly  signed  the  instru- 
ment and  such  acknowledgment  is  in  fact  free,  of  course,  the 
prior  fraud  becomes  unimportant.^  It  is  as  though  she  had 
been  undeceived  where  deceit  was  the  ground  of  complaint,  or 
the  restraint  removed  where  that  was  the  alleged  impelling 
cause. 

Upon  the  issue  of  fraud  or  no  fraud,  either  party  may,  of 
course,  testify,  and  the  notary  himself  is  competent.  He  may 
testify,  where  relevant,  that  he  explained  the  instrument  to 
the  wife  informing  her  of  the  character  of  the  same,  and  that 
she  seemed  to  understand  it.* 

The  concealment,  misrepresentation,  or  other  act  of  the  no- 
tary amounting  to  fraud,  is  chargeable  to  the  grantee  in  the 
instrument  where  he  knows  of  such  conduct,*  but  otherwise 
where  he  does  not,  for  the  fraud  of  an  agent  in  the  transaction 
will  not  affect  the  innocent  purchaser.**  And  where  one  is 
entitled  because  of  fraud  in  the  procurement  of  a  deed,  to  a 
cancellation  of  it,  it  can,  of  course,  make  no  difference  that 
the  instrument  was  regularly  delivered.  The  fraud  vitiates 
the  delivery  as  well.** 

§  215.  Subjects  of  heir  conveyance;  separate  property. 

We  have  seen  that  the  husband  cannot  convey  the  wife's 
property,  so  that  whatever  disposition  is  made  of  it  must  be 

6  As  illustrations,  see  the  cases  of  »  Blume  v.   White,  —   Tex.   Civ. 
Royals  v.  Lacey,  32  Tex.  Civ.  App.      Ap.  — ,  111  S.  W.  1066. 

262,  73  S.  W.  1062;  Harrington  v.  10  Austin   v.    Rupe,  —   Tex.   Civ. 

Clafliu,   28   Tex.   Civ.   App.    100,   66  App.  — ,  141  S.  W.  547. 

S.  W.  898.  11  Stringfellow    v.    Brazelton,    — 

7  London    v.    Crow,   46    Tex.    Civ.  Tex.  Qv.  App.  — ,  142  S.  W.  937. 
App.  190,  102  S.  W.  177. 

8  Harrington   v.    Claflin,    28    Tex. 
Civ.  App.  100,  66  S.  W.  898. 
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by  her,  subject  to  the  limitations  and  requirements  shown  in 
this  chapter.  Primarily,  then,  the  rules  of  conveyancing  herein 
discussed  apply  to  the  wife's  separate  estate,  and  compass  all 
that  estate  regardless  of  the  nature  or  extent  of  the  title  owned. 
The  requirements  relate  to  equitable  as  well  as  legal  estates," 
both  falling  within  the  purview  of  the  statutes.  The  rules 
here  laid  down  have  no  application  to  the  husband's  property, 
nor  to  a  conveyance  thereof  by  the  wife;  for,  if  she  conveys 
his  property  for  him,  which  he  may  authorize  her  to  do,"  she 
does  so  as  his  agent,  and  is  not  bound  by  the  rules  of  convey- 
ances of  married  women.  For  these  apply  only  to  ^^real  estate 
the  separate  property  of  the  wife,"  and  to  the  "homestead,'' 
whether  separate  or  not.  So  her  conveyance  of  her  husband's 
property  may  be  executed  as  a  feme  sole.  She  need  not  join 
in  the  conveyance  by  the  husband  of  his  separate  property," 
unless  it  be  the  homestead,  nor  in  the  conveyance  of  the  com- 
munity, not  the  homestead,  except  so  far  as  the  amended  statute 
of  1913  "  places  certain  species  of  the  community  property 
under  the  "disposition  of  the  wife  alone."  But  more  will  be 
said  of  this  in  the  next  succeeding  section. 

§  216.  Same;  comnmiiity  property. 

We  now  come  to  consider  under  what  circumstances  the 
wife  may  convey  the  community  property  of  herself  and  hus- 
band. The  statutes  provide  that  the  community  property  dur- 
ing coverture  may  be  disposed  of  by  the  husband  alone.  He 
is  the  active  member  of  the  marital  partnership  upon  whom 
rests  the  burden  of  supporting  the  family,  and  for  this,  as  well 
as  reasons  of  convenience,  the  wife  is  not  permitted  to  convey 
it.  This  language  cannot  be  held  to  imply  that  the  wife  can- 
not under  any  circumstances  dispose  of  the  community.  To 
give  to  the  language  a  literal  interpretation  would  deny  the 

«  Cauble  t.  Worsham,  96  Tex.  80,  M  Wright  v.  Barnett,  —  Tex.  Civ. 

07  Am.  St  Rep.  871.  70  S.  W.  737.  App.  — ,  48  S.  W.  1096. 

isPreanall   v.   McLeary,   —  Tex.  15  Gen.  Laws,  33d  Legiblature,  p. 
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wife's  power  to  sell,  even  with  the  husband's  consent.  We  are 
not  aware  that  any  court  has  ever  gone  to  that  extent.  It 
was  intimated  in  an  early  case  ^*  that  the  language  meant  prob- 
ably no  more  than  that  the  husband  had  the  power  to  dispose 
of  the  community  without  the  joinder  of  the  wife;  that,  al- 
though she  had  an  equal  interest  in  the  property  with  him, 
yet  her  assent  to  its  alienation  should  not  be  necessary  to  its 
validity.  But  the  language  means  more.  It  means  that  the 
wife  cannot  dispose  of  the  same  while  the  husband  is  in  a 
position  to  exercise  the  functions  of  husband  and  head  of  the 
family.  He  has  the  exclusive  right."  Yet,  the  wife's  con- 
veyance of  the  community  with  his  consent  is  perfectly  valid 
and  binding  upon  both."  In  Fox  v.  Brady,  1  Tex.  Civ.  App. 
590,  20  S.  W.  1024,  the  community  property  was  land  which 
had  been  deeded  to  the  wife,  who  subsequently  executed  a 
deed  and  acknowledged  the  same  before  her  husband  as  an 
officer.  The  husband  did  not  join  in  the  deed.  The  court  on 
appeal  held  that  her  deed,  if  made  with  her  husband's  con- 
sent, would  pass  the  title,  but,  says  Stephens,  Justice,  the 
trial  court  "should  have  left  it  to  the  jury  to  infer  the  con- 
sent of  the  husband  from  the  facts  and  circumstances  intro- 
duced in  evidence,  and  not  have  instructed  them,  in  effect, 
that  the  facts  from  which  they  might  infer  such  consent  amount- 
ed,  as  a  matter  of  law,  to  consent."  But  ordinarily  it  may  be 
said  that  the  husband  has,  during  coverture,  absolute  dominion 
over  the  community,  and  may  sell  it  without  the  wife's  consent 
if  not  done  for  the  purpose  of  defrauding  her."  His  sole 
deed  conveys  the  community  lands,  and  her  signature  adds  no 
force  to  the  instrument*^  It  makes  no  difference  that  the 
community  property  stands  in  the  name  of  the  wife;  his  deed 
alone  will  convey  it.     She  has  acquired  no  different  right  in 

16  Thomas  v.  Chance,  11  Tex.  634.  S.   W.   1024;    Roos  t.   Basham,  41 

"Moody  V.  Smoot,  78  Tex.  119,  Tex.  Civ.  App.  661,  91  S.  W.  656; 

14  S.  W.  286;  Green  v.  Ferguson,  62  Hanks  v.  Leslie,  —  Tex.  Civ.  App. 

Tex.  525;  Young  v.  Van  Benthuysen,  — ,  159  S.  W.  1056. 
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the  property  than  if  the  title  had  tn  limine  been  taken  in  the 
name  of  the  husband.^  Her  holding  in  such  instance  is  for 
the  community,  and  the  law  authorizes  the  husband  alone  to 
convey  the  community. 

But  there  may  exist  facts  which  authorize  the  wife  to  sell 
the  community.  Where  she  has  been  forced  by  the  abandon- 
ment of  her  husband  to  assume  the  duties  of  head  of  the  fam- 
ily she  may  sell  it.*  And  where  the  husband  is  insane,  and 
there  are  no. children,  administration  not  being  required,  she 
may  convey  the  community.  But  in  such  case,  if  administra- 
tion be  authorized,  she  cannot;  nor  probably  where  the  hus- 
band is  incapacitated  by  reason  of  nonage,  as  he  might  then 
have  a  guardian,  as  when  he  is  an  habitual  drunkard.  But 
in  all  cases  where  she  may  under  the  law  convey  the  community, 
she  does  so  upon  the  theory  that  while  she  has  a  husband  de 
jure,  he  is  not  one  de  facto,  and  she  may  execute  as  a  feme 
sole.  Whether  she  executes  under  these  circumstances,  or  joint- 
ly with  him,  or  as  his  agent,  the  statutes  of  conveyances  of 
married  women  have  no  application.'  If  she  joins  the  husband 
in  a  conveyance  of  property  supposed  to  be  her  separate  prop- 
erty, which  nevertheless  turns  out  to  be  commimity,  the  con- 
veyance is  good,*  although  she  may  not  acknowledge  the  same." 

In  considering  the  subject  discussed  in  this  as  in  the  pre- 
ceding section,  the  effects  of  the  amended  separate  property 
statutes  of  1913  must  be  kept  in  mind,  for  now  not  all  of 
the  community  is  placed  under  the  disposing  power  of  the 
hnsband.  The  personal  earnings  of  the  wife,  the  rents  from 
her  real  estate,  the  interest  on  bonds  and  notes  belonging  to 
her,  and  dividends  on  stocks  owned  by  her,  are  placed  "under 
the  control,  management,  and  disposition  of  the  wife  alone," 

iSoottT.  Maynard,  Dallam  (Tex.)  SMaxson  v.  Jennings,  10  Tex.  Civ. 
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with  respect  to  conveyances  of  the  homestead.  The  act  ex- 
pressly declares:  "The  homestead,  whether  the  separate  prop- 
erty of  the  husband  or  wife,  or  the  community  property  of 
both,  shall  not  be  disposed  of  except  by  the  joint  conveyance 
of  both  the  husband  and  the  wife."  So  that  the  wife  cannot 
convey  the  homestead  even  upon  an  order  of  the  district  court 
authorizing  it,  as  she  may  do  in  other  cases  of  her  separate 
realty. 

§218.  Same;  personal  property. 

The  various  acts  prior  to  the  revision  of  1879  required  the 
wife's  written  conveyance  of  personal  property  to  be  separately 
acknowledged  and  certified,  as  of  slaves  and  land.  The  courts, 
in  construing  the  act,  held  it  to  apply  to  the  most  insignificant 
article  of  personal  property."  Whether  the  language  of  the 
acts  referred  to  could  properly  be  interpreted  to  render  void 
any  attempt  to  convey  the  wife's  personal  property  not  in 
writing  and  separately  acknowledged  may  well  be  doubted. 
Those  acts  did  not  declare  that  any  other  mode  of  conveyance 
was  void,  nor  that  all  conveyances  of  such  property  should  be 
in  writing;  but  only  that  when  in  writing  they  should  be  ac- 
knowledged as  directed  by  law.  By  the  statutes  of  fraud  then 
in  force,  the  wife's  conveyances  of  her  lands  and  slaves  would 
have  to  be  in  writing,  and,  being  in  writing,  would,  of  course, 
be  subject  to  the  conveyance  statutes  regulating  married  wom- 
en's acknowledgments.  But  there  was  no  statute  requiring 
the  conveyance  of  her  personal  property  to  be  in  writing.  In 
Ballard  v.  Carmichael,  83  Tex.  355,  18  S.  W.  734,  s.  c. 
17  S.  W.  393,  Chief  Justice  Gaines,  after  a  careful  exam- 
ination of  the  earlier  cases,  concluded  that  those  courts  had 
proceeded  upon  a  radical  misconception  of  the  terms  of  the 
statute  (1846),  and  announced  the  more  sensible  rule  that 
under  that  act  the  wife's  conveyance  of  her  personal  property 
did  not  have  to  be  in  writing  at  all."    Prior  to  this  the  supreme 

WHollis  V.  Francois,  5  Tex.  195,  Tex.  Supp.  109;  Tucker  v.  Carr,  3D 
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court,  through  Judge  Henry,  had  refused  to  assent  to  the  doc- 
trine that  a  married  woman's  conveyance  of  her  personal  prop- 
erty under  the  act  in  question  was  required  to  be  in  writing 
and  separately  acknowledged." 

Whatever  may  have  been  the  effect  of  the  statutes  referred 
to  in  the  particular  of  requiring  a  privily  acknowledged  writ- 
ten instrument  of  conveyance  of  the  wife's  personal  property, 
such  is  not  now  the  law,  if  it  ever  was.  The  statute  expressly 
applies  to  land  only.  But  under  all  the  statutes  prior  to  the 
present  amended  separate  property  act  of  March  21,  1913, 
the  wife  could  not  convey  her  personal  property  without  the 
husband's  consent."  Its  possession  was  given  him  during  mar- 
riage, that  he  might  use  it  with  its  fruits  and  revenues  for 
the  support  of  the  matrimony,  and  if  he  desired  he  might 
retain  it  for  such  purpose.  His  assent  did  not  need  to  be  in 
writing.  It  might  be  either  express  or  implied.  Or  he  might  by 
ratification  or  acquiescence  adopt  her  unauthorized  disposition 
of  it.  She  might,  if  he  consented,  transfer  her  personal  prop- 
erty with  or  without  a  written  conveyance;  and  if  by  written 
conveyance  no  separate  examination  and  acknowledgment  was 
necessary.*' 

The  rule  is  now  quite  different.  The  wife  has  by  law  "the 
sole  management,  control,  and  disposition  of  her  separate  prop- 
erty, both  real  and  personal,"  and,  subject  to  the  express  excep- 
tion named  in  the  statute,  may  dispose  freely  of  her  personal 
property  without  the  husband's  joinder  or  even  consent.  The 
only  exception  is  "a  transfer  of  stocks  and  bonds  belonging 
to  her  or  of  which  she  may  be  given  control"  by  the  act.  It, 
of  course,  follows  that  the  husband  no  longer  has  the  exclusive, 
or  even  any,  control  of  the  wife's  separate  personal  property, 
and  need  not  be  consulted  in  her  disposition  of  it  further  than 
the  express  exception  above  mentioned. 

U  Ikard  T.  Thompson,  81  Tex.  285,  Arnold    t.    Attaway,   —   Tex.    Civ. 
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§  219.  Same;  expectancies. 

Upon  the  contention  that  an  expectancy  is  not  a  present 
interest  in  property,  it  has  been  argued  that  a  married  woman 
has  no  power  to  convey  such  contingent  right,  and  reliance 
has  been  placed  on  the  principles  announced  in  those  cases 
denying  that  a  married  woman  is  bound  on  her  covenants  of 
warranty,  or  by  way  of  estoppel  to  assert  an  after-acquired 
title.  But  the  suggestion  is  clearly  shown  to  be  unsound  in 
an  able  opinion  by  Justice  Levy  of  the  sixth  district.  Says  he : 
**So  the  principle  simply  is  that  an  assignment  of  an  expectancy 
by  an  heir  apparent  operates  by  way  of  present  contract,  and 
is  equivalent  to  an  assignment  of  the  property  if  and  when  it 
shall  fall  into  possession.  It  is  enforced  as  such  contract  in 
rem.  It  practically  amounts  to  a  conveyance  of  an  inheritance 
to  be  reduced  to  possession,  if  there  is  any  property,  in  the 
future."  The  radical  difference  between  such  a  contract,  oper- 
ating, as  it  does,  directly  on  the  thing  intended  to  be  conveyed, 
and  one  operating  only  through  the  covenant  by  way  of  estop- 
pel, is  clearly  pointed  out  by  that  learned  writer.^  The  deci- 
sion was  approved  by  the  supreme  court,  the  learned  chief 
justice  saying:  "The  effect  of  the  deed  was  at  that  time  to 
vest  the  right  of  Mrs.  Barre  in  the  estate  named ;  it  was  in  no 
sense  executory."  '  This  case  was  decided  prior  to  our  enlarged 
contract  rights  statutes,  and  the  same  conclusions  could  doubt- 
less now  be  reached  by  virtue  of  the  power  of  contract  there 
conferred  on  married  women,  for  under  that  law  it  appears 
she  may  make  any  contract  except  those  specifically  forbidden, 
of  which  this  is  not  one. 

§  220.  Wife  signing  deed  to  which  she  is  not  a  party  grantor. 

It  requires  the  concurrence  of  all  the  essential  parts  of  a 
deed  to  constitute  a  conveyance.  The  signature  standing  alone, 
even  if  accompanied  by  a  proper  certificate  of  her  acknowledg- 
ment, will  not  make  a  conveyance.  There  must  be  apt  words 
granting  the  estate.  This  has  been  the  subject  of  adverse 
holdings  in  different  states,  but  with  us,  in  accordance  with 

1  Daggett  V.  Barre,  —  Tex.  Civ.    « 105  Tex.  572,  153  S.  \V.  120. 
App.  — ,  135  S.  W.  1099. 
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tbe  weight  of  authority  elsewhere,  it  is  held  that  such  instru- 
ment does  not  pass  the  title  of  the  one  signing.  "A  deed  in 
the  name  of  the  husband  alone  may  purport  to  convey  prop- 
erty which  in  fact  belongs  to  the  wife  in  her  separate  right, 
but  it  purports  to  convey  it  as  his  own,  and  not  as  her,  prop- 
erty. We  think  the  instrument  which  was  intended  to  be 
designated  by  the  statute  is  a  deed  which,  upon  its  face,  pur- 
ports to  convey  the  wife's  title  to  the  property  described,  and 
that,  in  order  to  make  it  such,  it  must  appear  from  the  body 
of  the  conveyance  itself  that  the  wife  is  a  grantor  therein," 
says  Judge  Gaines  in  Stone  v.  Sledge,  87  Tex.  49,  47  Am. 
St  Rep.  65,  26  S.  W.  1068.  The  wife's  signing  such  deed 
to  community  property  might  evidence  her  assent  to  its  dis- 
position, but  her  assent  is  ordinarily  not  necessary,  and  her 
signature  and  acknowledgment  would  add  nothing  to  the  instru- 
ment. The  rule  where  the  wife  executed  the  instrument  in 
her  own  name,  and  the  husband  signed  and  acknowledged  only, 
might  be  different,  for  the  reason  that  in  that  case  the  hus- 
band has  no  estate  to  convey;  he  is  not  a  grantor,  but  his 
assent  expressed  in  the  statutory  mode  is  all  that  is  required. 
His  signing,  acknowledging,  and  delivery  would  evidence  that 
assent.*  The  same  would  not  be  true,  however,  as  to  the  wife, 
since  there  are  no  similar  statutes  authorizing  the  husband  to 
convey  with  the  consent  of  the  wife.  Her  joinder,  therefore, 
must  be  as  a  grantor,  and  not  merely  in  such  way  as  to  show 
assent  to  the  husband's  deed. 

§  221.  Special  mstnunents;  her  power  of  attorney. 

The  statutes  do  not  expressly  authorize  the  wife  to  consti- 
tute another  her  agent  for  the  conveyance  of  her  property. 
But  the  statutes  have  not  undertaken  to  deal  with  the  class 
of  instruments  which  she  may  make ;  this  is  left  to  the  general 
law  applicable  to  conveyances.  It  deals  only  with  the  mode  of 
her  executing  these  instruments.  Unless  forbidden  by  an  ex- 
press or  implied  rule  of  law,  she  may  execute  any  instrument 
concerning  her  property  that  a  man  could  execute  similarly 
situated.    Her  power  of  attorney  is  no  exception.     The  instru- 

S  Ochoa  Y.  Miller,  50  Tex.  460. 
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ment  must  be  executed  under  the  forms  of  the  statute;  there 
must  be  a  joinder  by  the  husband,  and  the  privy  examination 
and  acknowledgment  by  the  wife ;  this  done,  the  agent  may  sell 
and  make  title.*  As  to  what  constitutes  a  joinder  in  such  instru- 
ment the  supreme  court  has  said :  "The  word  'join'  means  that 
the  husband  and  wife  must  unite,  that  is,  act  together,  in 
the  execution  of  the  deed.  The  question  involved  in  this  case 
is,  Must  the  husband  and  wife  each  in  person  execute  the 
same  paper,  deed,  or  power  of  attorney  to  make  the  convey- 
ance their  joint  act?  .  .  .  We  conclude  that  a  married 
woman,  by  a  power  of  attorney  executed  and  acknowledged  by 
her  alone,  may  authorize  a  third  person  to  sell  and  convey 
her  land,  and  that  such  person,  acting  with  the  husband,  can 
convey  her  separate  real  estate."  *  The  conclusion  of  the  su- 
preme court  appears  not  so  well  supported,  either  in  precedent 
or  reason,  as  is  the  opinion  of  the  court  of  civil  appeals  which 
it  reverses.  In  such  a  case  the  writer  takes  it  to  be  true  that 
the  power  of  attorney  is  ineffectual  for  any  purpose,  simply 
because  it  is  not  joined  in  by  the  husband  as  the  statute 
requires  of  her  conveyances.  If  this  be  true,  then  the  act  of 
the  agent  who  executed  with  the  husband  was  without  author- 
ity and  of  no  validity  whatever.  As  said  by  the  court  of  civil 
appeals,  the  supreme  court  decision  in  Cannon  v.  Boutwell,  53 
Tex.  626,  fairly  settles  the  question.  Any  property  which  she 
is  authorized  to  convey  may  be  thus  disposed  of,  whether  her 
separate  property  or  the  homestead.*  Her  death,  of  course, 
terminates  the  agent's  authority  to  act,  as  does  also  the  mar- 
riage of  a  woman  who  has  previously  given  such  power,^  ex- 
cept, of  course,  in  those  cases  where  the  power  is  coupled  with 
an  interest."    The  death  of  the  husband,  who  owns  no  interest 

4  Patton  V.  King,  20  Tex.  685,  84  «  Warren  v.  Jones,  69  Tex.  462,  6 
Am.  Dec.  596;  Cannon  v.  Boutwell,  S.  W.  775;  Jones  v.  Robbins,  74 
63  Tex.  626;   Warren  v.  Jones,  69      Tex.  615,  12  S.  W.  824. 

Tex.  462,  6  S.  W.  775.  7  Simpson  v.  Edens,  14  Tex.  Civ. 

5  Nolan  V.  Moore,  96  Tex.  341.  App.  235,  38  S.  W.  474.  See  ante, 
97  Am.  St.  Rep.  911,  72  S.  W.  683,      §§  108  and  139. 

reversing  —  Tex.  Civ.  App.  — ,  70  •  Western  U.  Teleg.  Co.  v.  Heamc, 

S.  W.  785.  Tex.  Civ.  App.  — ,  40  8.  W.  50. 
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in  the  land,  will  not  have  the  effect  to  revoke  the  power.*  It 
is  probably  unnecessary  to  add  that  the  agent's  authority  is 
controlled  by  the  terms  of  the  instrument  empowering  him.^* 

§  222.  Same;  contracts  to  sell  and  title  bonds. 

C!ertainly  the  wife's  agreements  not  in  writing,  made  prior 
to  the  act  of  1913,  to  sell  her  property,  are  not  enforceable, 
unless  possibly  in  those  cases  where  the  agreement  was  in  con- 
sideration of  one  of  the  things  for  which  she  is  authorized 
by  law  to  contract  an  obligation;  but  if  this  is  ever  the  case, 
it  is  applicable  only  to  personal  property,  for  her  agreements 
to  sell  her  realty  must  be,  not  only  in  writing,  but  separately 
acknowledged  by  her,  as  well  as  upon  a  joinder  of  her  hus- 
band, in  precisely  the  same  manner  as  her  conveyance  of  such 
property.^*  In  speaking  of  the  statute  of  conveyances  of  mar- 
ried women's  property,  in  a  case  where  a  married  woman's 
bond  for  title  was  under  consideration,^'  the  court  uses  this 
language:  "It  was  not  intended  to  limit  or  restrict  her  in 
the  exercise  of  the  right  or  power  of  alienation  to  any  char- 
acter of  conveyance  or  contract  which  she,  in  connection  with 
her  husband,  might  deem  advantageous  to  be  made  with  respect 
to  her  separate  realty.  If  it  was  so  intended,  it  would  cer- 
tainly be  inconsistent  with  the  recognized  general  purpose  under- 
lying the  law,  to  afford  her,  as  far  as  practicable,  the  utmost 
freedom  in  its  disposition.  The  statute  does  not  attempt  to 
define  the  character  of  conveyance  or  contract  which  would  be 
necessary  to  transfer  the  title  to  the  wife's  separate  property. 
Xor  do  we  think  that  anything  is  contained  in  our  law  regu- 
lating conveyances  that  would  indicate  that  the  legislature 
contemplated  that  the  legal  effect  of  any  instrument  executed 
by  the  wife  to  transfer  her  property  was  to  be  changed  or 
its  status  in  any  manner  affected  by  the  privy  examination 

•  Skinin  t.  O'Brien,  43  Tex.  Civ.  Green   ▼.    Chandler,    25    Tex.    148; 

App.  1,  95  8.  W.  696.  Connell  v.  Nickey,  —  Tex.  Civ.  App. 

>9  Young  V.  Van  Benthuyaen,  30  — ,  167  S.  W.  313. 

Tcz.    702;    Skirvin    v.   O'Brien,    43  M  Angier  v.  Coward,  79  Tex.  551, 

Tex.  Civ.  App.  1,  95  8.  W.  696.  15  S.  W.  698. 

"Crots  ▼.  Everts,  28  Tex.  523; 
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of  the  wife.  That  examination  was  necessary  to  its  validity^ 
to  the  extent  of  showing  that  she  executed  it  voluntarily,  etc. 
If  she  was  free  to  act,  and  so  declared  herself,  and  that  she 
wished  not  to  retract  it,  the  essential  facts  existed,  which,  if 
properly  embodied  in  an  official  certificate  of  acknowledgment, 
would  make  valid  and  binding  the  instrument  so  acknowledged. 
But  the  instrument  itself  was  to  be  determined  by  the  well- 
settled  principles  applicable  to  conveyances  of  real  property.'^ 
While  the  title  to  her  property  will  not  leave  her  except  upon 
an  instrument  properly  acknowledged,  here,  as  in  the  case  of 
her  power  of  attorney  to  convey,  she  has  had  her  privy  exam- 
ination and  opportunity  to  retract  it,  and  cannot  avoid  a  specific 
enforcement  of  her  contract  thus  solemnly  entered  into.^* 

Under  existing  statutes  the  wife's  contract  to  sell  her  per- 
sonalty, or  her  properly  executed  agreement  to  convey  her 
realty,  is  binding  on  her  where  she  is  authorized  in  the  first 
place  to  convey  outright.  The  former  right  is  corollary  to  tho 
latter.  Thus,  she  may  orally  agree  for  a  consideration  to  sell 
the  cattle  belonging  to  her  separate  estate,  or  the  farm  prod- 
ucts coming  in  as  rents  from  her  separate  lands,  or  by  instru- 
ment duly  executed  agree  to  convey  her  stocks  and  bonds,  and 
in  either  case  she  is  bound.  If  such  agreements  were  formerly 
not  enforceable  it  was  upon  the  reasoning  that  they  were  not 
within  the  limited  scope  of  the  statute  authorizing  married 
women  to  make  contracts.  But  now  she  may  make  any  con- 
tract not  expressly  or  necessarily  forbidden. 

§  223.  Same;  further  of  the  homestead. 

We  will  notice  an  attempted,  and  possibly  real,  distinction 
between  the  wife's  bond  for  title  to  her  separate  land,  and 
to  her  homestead.  It  is  only  by  judicial  interpretation  that 
the  statutes  regulating  the  manner  of  conveying  real  estate 
in  which  the  wife  has  an  interest  have  been  made  to  include 
and  authorize  such  instruments  as  mortgages,  power  of  attor- 
ney, and  bonds  for  title;  they  are  not  expressly  authorized, 
yet  who  can  deny  the  wife's  power  to  make  them  ?  Her  right 
is  everywhere   recognized.     Is  the  homestead  an  exception  i 

13  See  ante,  §  176. 
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In  Jones  v.  Goff,  63  Tex.  248,  the  supreme  court  refused 
specific  performance  against  a  married  woman  of  an  executory 
contract  regularly  acknowledged  by  her,  for  a  conveyance  of 
a  part  of  the  homestead,  where  she  refused  to  convey  accord- 
ing to  her  contract;  the  court  saying  that  in  such  a  case  "the 
married  woman  consents,  not  to  a  conveyance,  but  a  contract 
to  convey.  She  joins,  not  in  a  conveyance,  but  an  agreement 
to  convey  sometime  in  the  future.  She  does  not  declare  that 
she  wishes  not  to  retract  the  conveyance,  but  that  she  wishes 
not  to  retract  the  agreement  to  convey.  .  .  .  Obviously 
that  essential  element  in  the  conveyance  of  the  homestead,  i,  e., 
the  right  of  the  wife  to  retract,  is  wanting  in  an  executory 
contract  to  convey;  and  where  she  refuses  to  carry  out  such 
contract,  it  is  beyond  the  power  of  the  court  to  supply  that 
essential  element;"  and  in  course  of  the  decision  it  also  uses 
the  following  argument:  '^The  sole  and  only  mode  prescribed 
by  statute  is  by  ^conveyance'  in  which  she  joins  the  husband, 
and  which  she  acknowledges  privily  and  apart  from  him.  To 
the  word  'conveyance'  as  used  in  the  statute  must  be  assigned 
its  ordinary  signification ;  that  is,  a  writing  by  which  property 
is  conveyed  from  one  to  another.  As  before  remarked,  the 
statute  does  not  include  agreements  to  convey,  but  conveyances 
only."  Now  there  is  not  a  single  provision  of  the  statute  with 
regard  to  the  mode  of  conveyance  of  the  homestead  that  does 
not  obtain  with  equal  force  in  conveyances  of  the  wife's  sepa- 
rate real  estate.  In  both  instances  a  *^joint  conveyance"  is 
required;  as  is  also  the  wife's  signature  and  privy  examination. 
It  has  been  often  held  that  the  wife's  separate  land,  and  even 
the  homestead,  may  be  conveyed  by  power  of  attorney,  and 
that  her  separate  land  my  be  conveyed  by  her  bond  for  title; 
yet  the  "statute  does  not  include"  these  instruments.  The 
language  of  Jones  v.  Goff,  to  the  effect  that  the  statute  includes 
only  "conveyances,"  signifying  a  writing  by  which  one  conveys 
title  to  another,  has  been  pointed  out  as  dictum  in  a  later  case,^* 
and  if  literally  true  would  exclude  the  well-recognized  method 
of  conveying  by  power  of  attorney,  for  this  is  not  a  convey- 

U  Warren  y.  Jones,  60  Tex.  462,  6 
8.  W.  775. 
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ance  of  the  homestead  in  the  sense  that  the  title  passes  from 
its  owners,  until  a  conveyance  by  the  agent.  Is  it  true  that, 
where  the  husband  and  wife  jointly  execute  a  bond  for  title 
for  the  conveyance  of  the  homestead,  and  the  same  is  duly 
signed  and  privily  acknowledged  by  the  wife,  the  "essential 
element,  i.  e.,  the  right  of  the  wife  to  retract,  is  wanting  in 
such  conveyance?"  Such  is  the  reasoning  in  Jones  v.  Qoff. 
The  method  of  conveying  the  homestead  is  identical  with  that 
of  the  wife's  separate  land,  yet  in  the  latter  case  the  supreme 
court  says  that  she  may  convey  by  title  bond ;  that  "her  power 
and  right  to  retract  were  exhausted  in  the  execution  of  the 
bond  for  title."  ^*  If  the  two  methods  of  conveying  are  iden- 
tical, and  the  right  to  retract  is  the  essential  element  of  the 
conveyance,  and  that  right  or  power  is  exhausted  in  her  title 
bond  for  her  separate  property,  why  is  it  not  also  exhausted 
in  her  title  bond  for  a  conveyance  of  the  homestead?  It  is 
held  that  a  \)ond  for  title  passes  the  superior  title  to  the  land  in 
equity.^*  This  is  true,  and  it  is  for  the  yerj  reason  that  there 
is  potency  in  the  instrument  as  a  conveyance.  True,  it  is  an 
executory  contract,  but  it  is  executed  under  all  the  solemni- 
ties of  law  intended  for  the  wife's  protection ;  in  it  she  has  had 
every  safeguard  thrown  about  her  that  she  can  at  any  time 
invoke.  That  it  is  in  a  sense  not  an  absolute  conveyance 
ought  not  to  alter  the  rule,  and  make  void  her  solemnly  executed 
contract.  The  same  reasoning  may  be  fittingly  applied  to 
ordinary  sales  on  credit.  Here,  under  the  rules  of  our  law, 
the  contract  is  an  executory  one,  and  the  superior  title  remains, 
it  is  said,  with  the  seller  until  the  full  payment  of  the  purchase 
money.  Can  it  be  argued  that  upon  tender  of  the  last  pay- 
ment the  wife  could  then  elect  to  retract,  and  by  refusing  to 
accept  it  defeat  the  conveyance?  Something  remains  here  to 
be  done  to  complete  the  conveyance ;  the  purchase  money  must 
be  paid.  In  each  case  something  is  contemplated  to  be  done 
to  complete  the  transaction,  but  upon  a  refusal  the  court  has 
the  power  to  compel  it,  and  in  neither  case  would  it  be  depriv- 
ing the  wife  of  the  homestead  without  her  consent  given  in  the 

i»  Angler  v.  Coward,  79  Tex.  551,  w  Wright  ▼.  Thompson,   14  Tex. 
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most  solemn  manner  known  to  the  law.  There  is  no  mag'c  in 
words,  and  whether  the  conveyance  be  of  the  homes  ead  or 
the  wife's  separate  property,  the  instrument  should  bs  con- 
strued according  to  the  same  rules,  and  both  by  the  rules  of 
ordinary  conveyances,  where  not  interdicted  by  positive  law. 
Angier  v.  Coward  apologetically  declares  that  a  "broad  distinc- 
tion exists  between  the  two,  which  we  are  not  called  upon  to 
discuss/'  but  does  not  enlighten  us  as  to  what  this  distinction 
consists  in. 

Whatever  may  be  said  in  disparagement  of  the  doctrine  deny- 
ing the  validity  of  such  instruments,  it  is  nevertheless  the  law 
of  the  land." 

It  may  be  beside  the  discussion,  but  such  contracts  are  held 
to  be  binding  on  the  husband.  He  may  be  required  to  respond 
in  damages  for  a  breach,^  or  the  grantee  in  the  bond  takes 
the  interest  of  the  husband  upon  the  property's  ceasing  to  be 
homestead.^ 

§  224.  Same;  her  mortgage. 

It  would  be  an  inconsistency  to  admit  the  wife's  absolute 
right  to  own  property,  and  to  convey  it  by  an  observance  of 
the  laws  regulating  such  things,  and  to  deny  that  she  might 
mortgage  such  property,  there  being  no  statute  forbidding 
it**  For  certainly,  if  she  may  convey  the  entire  fee,  she  may 
also  convey  the  lesser  estate.  She  may,  by  observing  the  statu- 
tory regulations  bearing  upon  the  manner  of  conveying,  mort- 
gage or  otherwise  encumber  it  for  any  purpose  whatever.  She 
may  in  this  manner  secure  the  debt  of  her  husband,^  or  any- 
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one  else.  Such  was  not  anciently  the  rule,"  but  it  is  now  beyond 
cavil.  Where  the  conveyance  is  for  the  benefit  of  the  husband, 
the  transaction  should,  however,  be  closely  scrutinized  to  the 
end  that  no  fraud  or  undue  influence  deprives  the  wife  of  her 
property.*  As  has  been  said  in  a  former  section,  the  property 
is  bound,  and  to  that  extent  the  wife  becomes  surety.  And  it 
seems  that  the  mortgage  by  the  wife  may  be  for  the  security 
of  debts  to  be  subsequently  contracted  by  the  husband.*  As 
such  surety  she  is  entitled  to  the  protection  of  a  surety  gener- 
ally. That  is,  the  holder  may  not  release  another  obligor,  or 
extend  the  paper,  without  her  consent;  and  she  is  entitled  to 
a  marshaling  of  securities  where  her  property  and  that  of  the 
community  are  alike  bound.*  Of  course,  if  the  debt  itself  is 
hers,  neither  she  nor  her  property  will  occupy  the  position  of 
surety ;  •  or  if  the  property  covered  be  community,  it  is  not 
released  by  an  extension  to  the  husband  alone.^ 

But  the  wife  cannot  mortgage  the  general  community  prop- 
erty any  more  than  she  can  sell  it.  The  registration  of  her 
attempted  mortgage  is  not  constructive  notice  to  another  person 
dealing  with  the  property  of  the  rights  of  the  mortgagee,*  even 
though  the  instrument  be  executed  with  the  knowledge  and  con- 
sent of  the  husband.'  There  are  certain  classes  of  the  com- 
munity which  she  can  mortgage,  however,  since  the  act  of 
March  21,  1913,  expressly  committing  the  same  to  her  sole 
management,  control,  and  disposition.  Reference  is  had  to  her 
personal  earnings,  rents  from  her  real  estate,  interest  on  bonds 
and  notes  belonging  to  her,  and  the  dividends  on  stocks  owned 
by  her.  The  right  to  dispose  includes  the  right  to  mortgage. 
And  here  it  must  be  borne  in  mind,  having  the  absolute  right  to 
dispose,  her  mortgage  is  more  than  mere  surety,  for  her  right 
to  contract  is  unaffected  by  her  coverture.    In  other  words,  her 

«  Shelby  v.  Burtis,  18  Tex.  G44.  eTinkham  v.  Wright,  —  Tex.  Civ. 
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right  to  deal  with  this  particular  property  is  as  absolute  as 
though  she  were  sole,  and  owned  it.  It  is  precisely  the  same 
statutory  authority  by  w^hich  the  husband  is  given  dominion 
over  the  bulk  of  the  community. 


§  225.  Same;  mechanics'  and  other  liens  for  improvements. 

Should  the  wife  erect  a  building,  or  make  other  improve- 
ments or  repairs  on  her  land,  the  person  laboring  or  furnishing 
the  materials  or  tools  for  the  erection  of  such  buildings,  iin- 
provements,  or  repairs,  as  the  case  may  be,  will,  upon  a  compli- 
ance with  the  terms  of  the  statute  regulating  such  liens,  have 
a  mechanics'  or  materialman's  lien  upon  her  property  precisely 
as  though  she  were  sole.  But  this  is  not  a  written  contract,  but 
the  statutorj^  lien.^®  So,  also,  would  her  personal  property 
be  liable,  under  the  statute,  to  any  carpenter,  artisan,  or  work- 
man who  furnishes  material  and  labor  for,  or  labors  upon,  tho 
repairing  of  such  property,  when  placed  with  such  person  by 
the  authority  of  the  wife.     This  need  not  be  in  writing.^^ 

The  lien  for  improvements  of  the  homestead  must  be  in  writ- 
ing," signed  and  acknowledged  by  the  husband,"  signed  and 
privily  acknowledged  by  the  wife ;  ^*  and  this  consent  must  be 
obtained  in  the  manner  pointed  out  before  the  materials  are 
furnished  or  the  labor  performed."  It  is  not  necessary  to  the 
validity  of  the  lien,  however,  for  the  notes  evidencing  the  indebt- 
edness to  be  also  acknowledged,  or  for  them  or  the  contract 
to  lie  registered."  This  is  the  statutory  mechanics'  lien,"  which, 
in  connection  with  other  liens  for  improvements  not  contracted 
in  accordance  with  the  mechanics'  lien  law,  will  be  more  fully 
discussed  in  the  chapter  on  homesteads. 
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§  226.  Same;  leases. 

A  lease  of  an  interest  in  the  wife's  lands  for  a  term  longer 
than  one  year  must,  under  the  operation  of  the  statute  of  con- 
veyances, be  in  writing  and  signed  and  acknowledged  by  her," 
unless  the  same  shall  in  some  way  be  subsequently  ratified  in 
a  manner  to  meet  the  statute."  It,  of  course,  follows  that  the 
husband,  as  such,  has  no  power  without  the  wife's  consent  to 
let  her  lands  for  a  longer  term  than  one  year.  No  such  power 
inheres  in  him  by  virtue  of  the  former  statute  ^  clothing  him 
with  the  right  of  sole  management  of  her  separate  property 
during  the  marriage.* 

A  lease  is  a  conveyance  within  the  meaning  of  amended 
article  4622  of  the  statutes,  and  the  wife  may  therefore  make 
such  instrument  without  the  husband's  consent  and  joinder,  up- 
on obtaining  the  proper  order  from  the  district  court  having 
jurisdiction.  There  is  nothing  now  in  the  statute  that  would 
authorize  the  husband  to  lease  the  wife's  land  for  any  term, 
even  less  than  a  year.  He  no  longer  is  given  control  over  such 
property. 

The  same  rule  applies  to  the  homestead  as  to  the  wife's  sep- 
arate estate.  The  husband  cannot  lease  it  beyond  a  year  with- 
out her  consent.* 

§  227.  Same;  checks. 

A  check  is  hardly  to  be  considered  a  conveyance,  even  under 
the  most  liberal  classification,  yet  for  the  purpose  of  this  dis- 
cussion, the  subject  may  as  well  be  treated  here.  While  the 
statutes  clothed  the  husband  with  the  power  to  control  and 
manage  the  wife's  separate  property  during  the  marriage,  it 
was  the  necessary  holding  that,  in  the  exercise  of  such  power,  he 

i»  Vaughn  ▼.  Pearce,  —  Tex.  Civ.  60  L.R.A.  941,  71  S.  W.  950;  Bled- 

App.  — ,  153  S.  W.  171.  8oe  v.  Fitts,  47  Tex.  Civ.  App.  678, 

w  Ascarete  v.  Pfaff,  34  Tex.  Civ.  105  S.  W.  1142. 

App.  375,  78  S.  W.  974.  «  Haile  v.  Haile,  —  Tex.  Civ.  App. 

WRev.  Stat.  1911,  art.  4621.  — ,  93  S.  VV.  435. 

1  Dority  v.  Dority,  96  Tex.  215, 
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might  check  on  his  wife's  account  in  bank/  even  in  his  own 
name,  for  this  right  was  necessary  to  the  full  enjoyment  of  his 
statutory  right  of  possession  and  control.  The  palpable  injus- 
tice of  such  a  rule  has  been  recognized  and  the  statute  itself 
has  been  changed.  The  wife  now  is  given  the  right  to  the  sole 
management,  control,  and  disposition  of  her  separate  property, 
both  real  and  personal,  and  the  reason  for  permitting  the  hus- 
band to  check  out  the  wife's  deposits  in  bank  now  happily 
does  not  exist.  Moreover,  the  statute  now  specially  declares 
with  respect  to  bank  deposits,  that  ''any  funds  on  deposit  in 
any  bank  or  banking  institution,  whether  in  the  name  of  the 
husband  or  the  wife,  shall  be  presumed  to  be  the  separate  prop- 
erty of  the  party  in  whose  name  they  stand,  regardless  of  who 
made  the  deposit,  and  unless  said  bank  or  banking  institution 
is  notified  to  the  contrary,  it  shall  be  governed  accordingly  in 
honoring  checks  and  orders  against  such  account,"  *  thus  evi- 
dencing the  legislative  intent  that  the  wife  may  lawfully  check 
•gainst  her  account  in  bank  in  her  own  name.  It  no  doubt 
would  be  true  that  after  notice  to  the  bank  that  an  account 
belonged  to  another  than  the  one  making  the  deposit,  such  real 
owner  only  would  be  authorized  to  check  out  the  funds.  The 
provision  in  this  respect  appears  to  have  been  made  for  the 
benefit  of  the  bank  alone. 

Even  under  the  former  statutes  the  wife's  cli:2k  drawn  with 
her  husband's  consent  was  valid,  since  he  could  employ  her 
as  an  agent  in  the  exercise  of  his  statutory  control.^ 

§  228«  Same;  bQls  of  sale  and  assignments* 

There  is  no  rule  of  law  that  sales  or  other  assignments  of 
personally  shall  be  in  writing.  Neither  is  there  any  limitation 
upon  the  right  of  a  married  woman  to  execute  any  instrument 
affecting  the  title  to  her  property  which  she  may  choose,  pro- 
vided the  prescribed  rules  of  conveyancing  be  complied  with. 
Thus  we  have  seen,  she  may  execute  a  power  of  attorney  or  a 

>  Coleman  v.  First  Nat.  Bank,  17  ^Acts,  33d  Legislature,  p.  61. 

Tex.  Civ.  App.  132,  43  S.  W.  038;  5  Ragsdale  v.  Gross,  —  Tex.  Civ. 

Waggoner  Bank  k  T.  Co.  v.  Warren,  App.  — ,  61  S.  W.  266. 
—  Tex.  Civ.  App.  — ,  162  S.  W.  C91. 
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mortgage.  She  may  likewise  execute  a  bill  of  sale  or  written 
assigmnent  of  her  personalty.  Where  she  has  the  right  to  con- 
vey personalty,  whether  her  own  estate  or  the  community,  under 
present  statutes,  she  may  do  so  without  the  husband's  assent 
or  joinder,  and  with  or  without  a  writing,  save  only  in  the 
particular  noticed  in  the  next  succeeding  section. 

By  recent  statute  it  is  now  required  that  each  assignment, 
mortgage,  power  of  attorney  to  collect,  or  other  transfer  of 
the  salary  or  wages  of  a  married  man,  and  each  bill  of  sale 
or  chattel  mortgage  upon  the  household  and  kitchen  furniture 
of  a  married  man,  shall  be  void  unless  the  same  be  made  and 
given  with  the  consent  of  the  wife,  evidenced  by  her  separate 
acknowledgment  taken  and  certified  in  the  manner  provided 
by  law  for  the  acknowledgment  by  the  wife  of  a  conveyance 
of  the  homestead.** 

§  229.  Same;  transfer  of  ^'stocks  and  bonds/' 

In  a  transfer  of  stocks  or  bonds  belonging  to  the  wife,  a 
written  transfer  is  required  to  the  extent  that  the  transfer 
must  be  evidenced  by  the  '^joint  signature  of  the  husband  and 
wife."  •  Article  4622  as  recently  amended  also  declares  that 
the  personal  earnings  of  the  wife,  the  rents  from  the  wife's 
real  estate,  the  interest  on  bonds  and  notes  belonging  to  her, 
and  dividends  on  stocks  owned  by  her,  shall  be  under  the  con- 
trol, management,  and  disposition  of  the  wife  alone,  subject 
to  the  provisions  of  article  4621.  The  provision  referred  to 
requires  the  joint  signature  of  husband  and  wife  to  a  transfer 
of  stocks  and  bonds  belonging  to  her,  or  of  which  she  may 
be  given  control  by  the  act.  If  the  wife  is  given  control  by 
the  act  over  stocks  and  bonds  other  than  those  belonging  to 
her,  it  can  only  be  in  those  cases  where  her  personal  earnings, 
rents,  interest,  or  dividends,  that  is,  the  class  of  community 
committed  to  her  control,  are  evidenced  by  such  instruments. 
If  this  is  the  meaning  of  the  act,  it  might  follow,  of  course, 
that  the  wife  could  freely  dispose  of  this  part  of  the  community 

^General  Laws,  34th  Leg.  p.  50,      art.  4621,  amended  Gen.  Laws,  33d 
^11.  Legislature,  p.  Gl. 

•  Vernon's  Savles'  Tex.  Civ.  Stat. 
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when  the  same  was  not  evidenced  by  stocks  or  bonds,  but  where 
such  was  the  case  the  signature  of  the  husband  along  with  her 
own  would  be  required.  In  other  words,  to  transfer  "stocks 
and  bonds,"  whether  belonging  to  the  wife  or  to  the  community, 
but  representing  her  personal  earnings,  rents,  interest,  et  cetera 
under  article  4622,  the  joint  signatures  of  husband  and  wife 
are  necessary.  To  this  extent,  then,  a  written  conveyance  is 
necessary  to  the  transfer  of  "stocks  and  bonds."  ' 

§  230.  Same;  gifts,  inter  vivos  and  causa  mortis. 

We  have  already  discussed  gifts  inter  vivos  and  causa  mortis, 
viewed  merely  as  contracts,*  and  there  is  little  to  be  added  here, 
for  whether  or  not  a  gift  in  either  case  is  to  be  evidenced  by 
a  written  conveyance  depends  upon  the  consideration  of  other 
things  than  the  nature  of  the  transaction,  to  wit,  the  statutes 
of  frauds,  conveyances,  and  the  like.  There  is  nothing  in  the 
nature  of  the  transaction  to  require  a  gift,  either  inter  vivos 
or  causa  mortis,  to  be  evidenced  by  a  writing,  but  the  nature 
of  the  subject  of  the  transfer  may  require  it.  Thus,  the  gift 
may  be  of  land  or  of  "stocks  and  bonds."  In  the  first  case 
the  statute  of  conveyances,  and  in  the  second  the  separate  prop- 
erty statute,  requires  the  transfer  to  be  made  in  a  particular 
wav. 

§  231.  Estate  conveyed;  after-acquired  title. 

The  following  questions  were  by  the  court  of  civil  appeals 
certified  to  our  supreme  court:  "(1)  Where  a  married  woman 
owned  as  her  separate  estate  an  undivided  one-half  interest 
in  a  tract  of  land  (her  brother  owning  the  other  half),  and 
such  married  woman,  joined  by  her  husband,  conveyed  the  whole 
estate  by  such  a  deed  as  is  described  above  [the  deed  was  by 
the  wife  joined  by  her  husband,  in  all  particulars  regular,  and 
granted,  bargained,  sold,  and  released  unto  the  grantee  the 
entire  tract],  would  an  after-acquired  title  to  the  other  half  by 
inheritance  from  her  brother  pass  by  such  a  deed  to  the  grantee 
nan^  therein?"    (2)     "Would  a  married  woman  be  estopped 

▼  See  ante,  ff  164  &nd  198.  tSee  ante,  §§  184,  185. 
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by  sucli  a  deed  from  asserting  her  after-acquired  title?*'  The 
supreme  court  answered  both  of  these  questions  in  the  negative.* 
The  question  first  certified  was  answered  in  the  negative  upon 
the  ground  that  the  statutes  authorizing  a  married  woman's 
deed  declare  in  effect  that  she  may  convey  only  property  in 
which  she  has  an  interest,  and  that  the  deed  when  properly 
executed  does  convey  only  such  interest  or  estate  as  she  may 
have  in  the  property  at  the  time.  The  second  question  was 
likewise  answered  in  the  negative  upon  the  reasoning  mainly 
that  to  permit  the  after-acquired  title  to  feed  the  warranty 
as  by  estoppel  would  in  effect  be  to  give  force  to  a  contract 
which  the  law  had  forbidden  the  wife  to  make.  The  decision 
is  undoubtedly  sound  and  has  been  always  followed.^® 

A  most  interesting  question  arises,  however,  when  it  is  sought 
to  apply  the  rule  under  the  operation  of  the  present  statute 
removing  in  effect  the  common-law  disabilities  to  contract.  It 
seems  the  statutes  affecting  conveyances  by  the  wife  of  her 
real  estate  are  for  the  most  part  unchanged;  but  her  powers 
of  contracting  are  most  materially  changed.  Whereas  under 
the  old  statutes  married  women  were  expressly  authorized  to 
contract  certain  debts,  thereby  forbidding  them  to  contract  any 
other  liability,  they  now  are  forbidden  to  contract  certain 
obligations,  and  by  the  same  token  are  authorized  to  contract 
any  other.  So  that  now,  logically,  there  appears  to  be  no  reason 
why  the  deed  through  the  covenant  of  warranty  may  not  oper- 
ate by  way  of  estoppel  as  to  an  after-acquired  title.  The  prin- 
ciple is  recognized  in  the  opinion  of  the  case  certified  in  the 
following  language:  "Under  statutes  of  some  of  the  states 
married  women  may  hold,  manage,  and  convey  their  separate 
estates  as  may  femes  sole,  and  in  such  cases  there  may  be  no 
good  reason  why  deeds  made  by  them  should  not  be  given  the 
same  effect  in  every  respect  as  is  given  to  the  deed  of  one  in 
fact  feme  sole."  The  fact  that  the  wife  cannot  convey  except 
upon  the  husband's  joinder  in  the  deed  should  not  alter  the 
rule  here  suggested,  for  neither  can  the  husband  convey  the 
homestead  without  the  wife's  joinder,  yet  no  one  will  deny 

»  Wadkins  v.  Watson,  86  Tex.  194,  M  Pritchard  v.  Fox,  —  Tex.  Civ. 

22  L.R.A.  779,  24  S.  W.  385.  App.  — ,  164  S.  W.  105S. 
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that  his  covenants  do  extend  to  an  after-acquired  title.^^  The 
deed  of  the  wife,  however,  even  though  it  be  a  quitclaim  deed, 
operates  at  all  events  to  pass  all  the  title  owned  by  her,  whether 
it  be  legal  or  equitable." 

§  232.  Stelntes  of  conveyances  now  affect  only  wife's  sepa- 
rate real  estate  and  homestead. 

Some  confusion  may  be  spared  the  practitioner  by  keeping 
in  mind  that  every  statute  since  the  revision  of  1879  **  regulat- 
ing the  wife's  conveyances  relates  only  to  "real  estate  the  sep- 
arate property  of  the  wife,"  and  to  the  "homestead  of  a  fam- 
ily" when  owned  by  "a  married  man."  The  right  to  make  a 
conveyance  is  inherent  in  the  owner  of  property,  subject  only 
to  the  right  of  the  state  to  regulate  the  manner  of  its  trans- 
fer," so  that,  as  to  all  property  other  than  the  wife's  separate 
real  estate  and  the  homestead  when  owned  by  a  married  man, 
the  wife  may  convey  as  a  feme  sole,  and  the  statutes  of  joinder, 
separate  acknowledgment,  and  the  like,  have  no  application 
whatever."  An  exception  may  be  noted  in  the  statute  requir- 
ing the  "joint  signatures  of  the  husband  and  wife"  to  a  trans- 
fer of  certain  stocks  and  bonds." 

Again,  if  a  married  woman  makes  a  conveyance  in  a  repre- 
sentative capacity,  as,  for  instance,  as  agent  of  her  husband, 
she  need  not  execute  the  instrument  under  the  statute,  but 
may  act  as  a  feme  sole, 

§  233.  Constmction  of  her  conveyances. 

The  rules  of  construction  of  written  instruments  applicable 
generally  govern  conveyances  executed  by  married  women. 
Great  strictness  in  the  matter  of  execution  appears  to  be  exact- 
ed, but  beyond  this  there  is  no  reason  for  adopting  a  different 
rule  of  construction  in  determining  the  effect  of  an  executed 
iDstrument  where  a  married  woman  is  concerned  from  that 
employed  where  the  parties  are  men. 

usee  ante,  §  177,  post,  |  249.  MAnte,  §  104. 

M  Cauble  v.  Worsham,  96  Tex.  86,  "  Colville  v.  Colvillc,  —  Tex.  Civ. 

•7  Am.  St  Rep.  816,  70  S.  W.  737.  App.  — ,  118  S.  W.  870. 

UAnte,  §  193.  l«See  ante,  §§  164,  108,  and  220. 
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§  234.  Lost  initrumentt;  proof  to  lupply. 

To  the  general  rule  that  a  conveyance  of  land  may  be  proved 
by  parol  or  even  circumstantial  evidence  like  any  other  fact 
in  a  case,  the  execution  of  a  deed  by  a  married  woman  is  no 
exception.  It  has  been  suggested  as  a  basis  for  a  contrary 
holding  that  the  essential  element  of  her  conveyance,  to  wit, 
the  separate  acknowledgment,  must  be  proved  in  detail  and 
by  the  certificate  of  the  notary  taking  the  acknowledgment. 
But  this  is  not  tenable.  A  married  woman's  deed  when  prop- 
erly executed  and  delivered  is  just  as  effective  for  all  purposes 
as  the  deed  of  one  not  incapacitated.  If  lost,  its  existence  or 
execution  may  be  shown  by  parol,  and  either  by  direct  or  cir- 
sumstantial  evidence.  Justice  Head,  in  his  usually  clear  and 
forceful  style,  says:  "That  the  acknowledgment  of  a  married 
woman  to  a  lost  deed  can  be  established  by  parol  or  by  cir- 
cumstantial evidence,  we  entertain  no  doubt ;  otherwise,  in  cases 
where  the  deed  had  not  been  recorded,  the  acknowledgment  could 
not  be  proven  at  all."  "  As  said  by  Justice  Finley  in  speaking 
of  a  lost  married  woman's  deed :  "Where  the  proper  predicate 
is  laid  for  the  introduction  of  secondary  evidence  to  establish 
a  deed  as  a  link  in  a  chain  of  title,  parol  testimony  is  admis- 
sible for  that  purpose.  It  is  not  necessary  to  the  admission  of 
such  testimony  that  it  be  first  shown  that  there  is  no  existing 
record  of  the  deed  sought  to  be  proven.  The  record  would 
only  be  secondary  evidence  itself,  and,  though  it  were  known 
to  exist,  we  do  not  think  the  party  would  be  compelled  to  use 
it  as  evidence  in  preference  to  parol  evidence  of  the  existence 
and  contents  of  the  deed.  The  certificate  of  acknowledgment  in 
conformity  with  the  statute  is  necessary  to  the  validity  of  a 
deed  of  a  married  woman,  and  is  therefore,  in  an  essential 
sense,  a  part  of  the  deed.  Such  certificate,  its  existence  and 
contents,  may  be  proved  in  the  same  manner  in  which  the  deed 
proper  may  be  proven.""  The  very  essential  fact  that  the 
officer  explained  the  deed  to  the  grantor  before  taking  her  ac- 
knowledgment may  be  thus  proved  by  circumstantial  evidence 

n  Daniels   v.    Creekmore,    7    Tex.  is  Simpson  v.  Edens,  14  Tex.  Civ. 

Civ.  App.  673,  27  S.  W.  148.  App.  236,  38  S.  W.  474. 
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alone."  And  whether  the  evidence  is  sufficient  to  establish  the 
existence  of  the  deed,  its  delivery,  contents,  or  otherwise,  are 
pure  questions  of  fact  for  the  judge  or  jury  trying  the  case.** 

^  235.  Record  of  her  invalid  conveyance. 

A  married  woman's  deed  void  because  not  in  compliance  with 
the  requirements  of  the  statute  can,  of  course,  gain  no  validity 
by  being  placed  of  record.  What  is  absolutely  void  cannot  be 
made  valid.  The  act  of  a  clerk  in  spreading  the  instrument  on 
the  deed  records  would  affect  no  one.  Thus,  where  a  married 
woman,  in  violation  of  the  law  clothing  the  husband  with  the 
X)ower  of  disposition  of  the  community  property,  executed  a 
chattel  mortgage,  which  was  duly  placed  of  record,  one  subse- 
quently dealing  with  the  property  was  not  charged  with  con- 
structive notice  of  the  pretended  mortgage.*  The  attempted 
recording  of  the  wife's  invalid  deed  cannot  even  be  considered 
as  a  basis  for  the  five-vears  limitations,  for  such  is  not  a  "deed 
duly  registered."  * 

^  236.  As  trustee  or  agent 

We  have  already  seen  that  the  statutes  regulating  the  wife's 
conveyances  relate  only  to  her  separate  real  estate  and  to  the 
homestead  when  owned  by  the  husband.'  But  the  wife  may  be 
called  upon  to  execute  deeds,  mortgages,  or  the  like,  in  her 
representative  capacity  as  trustee  or  agent,  either  for  her  hus- 
band, her  children,  or  another.  It,  of  course,  follows  that,  hav- 
ing the  power  to  act  as  such  trustee  or  agent,  and  the  statute 
being  silent  as  to  the  manner  of  executing  the  conveyances  in- 
cident to  such  power,  she  may  do  so  as  a  jeme  sole.  The  hus- 
band need  not  join,  nor  is  it  necessary  for  her  to  acknowledge 

U  Texas   Laod    ft    Cattle    Co.    v.  SMcrriman    v.    Blalack,    56    Tex. 

Walker,  47  Tex.  Civ.  App.  543,  105      Civ.   App.   594,   121   S.  W.  552,  57 
S.  W.  645.  Tex.  Civ.  App.  270,  122  S.  W.  403 

•  Ibid.  See  ante,  §  210. 

1  Sweeney  v.  Taylor  Bros.  41  Tex.  »  Ante,  §  232. 

Chr.  App.  365,  02  S.  W.  442;  Hanks 
T-  Leslie,  —  Tex.  Civ.  App.  — ,  159 
S.  W.  1056. 
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the  instrument  separate  and  apart  from  him.  Her  deed  as 
guardian,  trustee,  or  in  other  fiduciary  capacity  is,  of  course^ 
the  same. 

§  237.  What  law  governs. 

The  law  of  the  state  in  which  the  land  is  situated  governs  in 
the  matter  of  the  transfer  of  the  same,^  and  this  would  include 
not  only  the  form  and  essentials  of  the  deed,  but  the  construc- 
tion of  it  as  well,  in  so  far  as  the  land  itself,  or  the  status  of 
the  parties  toward  it,  is  concerned.*  But  the  legal  status,  re- 
lations, and  liabilities  of  the  parties  between  themselves  are  to 
be  determined  by  the  law  of  the  domicil.'  This  is  but  a  restate- 
ment of  the  rule  as  to  conflict  of  laws  generally  applicable  to 
conveyances,  there  being  no  diflFerent  rule  applicable  to  the  deeds 
of  married  women. 

*  United     States     v.     Crosby,     7  » Duffy  v.  White,  115  Mich.  264, 

Cranch,  115,  3  L.  ed.  287;   M'Cor-      13  N.  W.  363. 

mick  V.  Sullivant,  10  Wheat.  192,  6  «  Rush  v.  Landers,  107  La.  549, 

L.  ed.  300;  Barnett  v.  Pool,  23  Tex.      57  L.fLA.  353,  32  So.  95. 
618;  Harvey  v.  Edens,  69  Tex.  425, 
6  S.  W.  306;  Moseby  v.  Burrow,  52 
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§  238.  Generally. 

The  subject  of  estoppel,  when  applied  to  the  acts  and  conduct 
of  married  women,  is  not  altogether  free  from  difficulty.  At 
common  law  a  married  woman's  deed  was  void,  as  were  her 
covenants  contained  therein;  she  could  not  be  sued  upon,  nor 
estopped  bv,  them.  Her  most  solemn  acts  done  in  good  faith 
and  for  full  consideration  could  not  affect  her  interest  in  her 
estate,  or  that  of  her  husband  and  children.  She  could  make 
no  contract,  nor  could  she  by  other  acts  in  pais  create  an  estop- 
pel; she  could  not  do  by  such  acts  what  she  could  not  do  by 
deed.  She  is  not  protected  to  this  extent  with  us.  A  recognition 
of  her  separate  identity  as  an  individual  capable  of  contracting, 
suing,  and  being  sued,  has  necessitated  a  further  recognition  of 
her  power  to  bind  herself  by  her  acts  and  conduct  in  numerous 
instances,  and  indeed,  since  the  most  recent  statutes  virtually 
emancipating  her  from  the  disabilities  of  coverture  in  so  far 
as  contracting  is  concerned,  she  may  much  more  easily  estop 
herself  than  formerly. 

f  239.  EqaHable  estoppeL 

Estoppel  by  conduct,  generally  known  as  equitable  estoppel, 
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"consists  in  holding  for  truth  a  representation  acted  upon  when 
the  person  who  made  it,  or  his  privies,  seek  to  deny  its  truth, 
and  to  deprive  the  party  who  has  acted  upon  it  of  the  benefit  ob- 
tained."^ And  the  essential  elements  of  such  an  estoppel,  as 
stated  by  that  author,  are  as  follows:  (1)  There  must  have 
been  a  false  representation  or  a  concealment  of  material  facts ; 
(2)  the  representation  must  have  been  made  with  knowledge 
of  the  facts;  (3)  the  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter;  (4)  it  must  have  been 
made  with  the  intention  that  the  other  party  should  act  upon  it ; 
(5)  the  other  party  must  have  been  induced  to  act  upon  it.* 
This  as  a  general  doctrine  has  been  recognized  by  our  courts.* 
But  it  is  not  every  species  of  false,  or  even  fraudulent,  state- 
ment that  will  amount  to  an  estoppel  against  a  married  woman; 
especially  is  this  true  in  those  cases  where  the  law  has  specifical- 
ly defined  the  purposes  for  which,  and  the  manner  in  which, 
she  may  bind  herself,  and  where  to  give  effect  to  the  estoppel 
would  be  to  ignore  the  plain  requirements  of  the  law  in  a  par- 
ticular of  which  the  person  complaining  was  chargeable  with 
knowledge. 

§  240.  Same;  fraud. 

The  most  familiar  instances  of  effective  equitable  estoppel 
arising  against  a  married  woman  are  those  in  which  she  has 
been  guilty  of  some  overt  act  of  fraud  which  has  conduced  to 
bring  about  a  state  of  things  against  which  she  is  seeking  to  be 
relieved.  Courts  will  not  ordinarily  interpose  to  prevent  a 
married  woman's  freely  asserting  her  rights,  when  such  course 
upon  her  part  will  not  be  highly  inequitable  toward  others 
whose  positions  with  reference  to  the  thing  in  controversy  have 
been  prejudicially  altered  on  account  of  her  conduct.  Yet,  she 
cannot,  simply  because  of  her  coverture,  be  allowed  to  perpetrate 
a  fraud  upon  any  one.  She  has  many  privileges  and  immunities 
not  common  to  all  persons,  yet  no  immunity  has  ever  been 
extended  her  against  the  consequences  of  her  wilful  acts  which 

7Bigelow,  Estoppel,  476.  383;  Scoby  v.  Sweatt,  28  Tex.  713; 

« Id.  484.  Equitable  Mortg.  Co.  v.  Norton,  71 

9  Burleson    v.    Burleson,    28    Tex.      Tex.  683,  10  S.  W.  301. 
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were  done  purposely  to  deceive  another,  and  which  have  had 
that  effect  None  of  our  judges,  many  of  whom  have  written 
in  the  most  friendly  encouragement  of  the  rights  of  married 
women  under  the  law,  has  ever  gone  so  far.  The  principle  is 
that  if  she  is  guilty  of  any  positive  act  of  fraud,  or  of  an  act 
of  concealment  or  suppression  which  in  law  would  be  equivalent 
thereto,  which  act,  representation,  or  concealment  was  intended 
to  cause  another  to  alter  his  position  or  condition,  and  her  act 
has  such  effect,  she  is  bound  thereby,  whether  her  act  or  rei)re- 
sentation  be  in  keeping  with  truth  or  contrary  thereto."  But 
the  act,  whether  representation,  concealment,  or  silence,  must  be 
intentional  upon  her  part,"  and  must  actually  have  had  the 
effect  of  misleading  the  opposite  party  in  some  material  matter 
affecting  the  transaction,  and  caused  him  to  act  upon  such 
conduct;  and  further,  her  act  or  conduct  must  have  been  upon 
a  full  knowledge  of  her  rights  before  it  will  estop,  for  if  she 
was  wholly  ignorant  of  her  rights,  or  if  the  complaining  party 
knew  them,  or  if  her  conduct  has  not  misled  him  nor  in  anv 
manner  induced  the  transaction,  there  can  be  no  just  inference 
of  actual  or  constructive  fraud,  and,  of  course,  no  estoppel  can 
result" 


!•  Johnson  v.  Bryan,  62  Tex.  623; 
Berry  v.  Donley,  26  Tex.  737;  Blag- 
pe  V.  Moore,  6  Tex.  Civ.  App  359, 
23  S.  W.  466,  26  S.  W.  305;  Stone 
V.  Sledge,  —  Tex.  Civ.  App.  — ,  24 
.S.  W.  607,  s.  c.  87  Tex.  49,  47  Am. 
St.  Rep.  65,  26  S.  W.  1068;  Wil- 
liams V.  Ellingsworth,  75  Tex.  480, 
12  S.  W.  746;  McLaren  v.  Jones,  89 
Tex.  131,  33  S.  \V.  849;  Williamson 
V.  Gore,  —  Tex.  Civ.  App.  — ,  73  S. 
W.  563;  Kopke  v.  Votaw,  —  Tex. 
Civ.  App.  — ,  95  S.  W.  15;  Gillcan 
V.  Witherspoon.  —  Tex.  Civ.  App. 
— ,  121  8.  W.  909;  Durham  v.  Luce, 
—  Tex.  Civ.  App.  — ,  140  S.  W.  850: 
Roane  v.  Murphy,  —  Tex.  Civ.  App. 
— ,  90  S.  W.  782. 


11  Wright  v.  Doherty,  50  Tex.  34 : 
Crayton  v.  Mungcr,  9  Tex.  285; 
O'Brien  v.  Hilburn,  9  Tex.  297;  Dun- 
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§  241.  Same;  iUustrations. 

"If  the  owners  of  the  homestead  simulate  a  transaction  in 
which  a  negotiable  note  would  be  secured  by  a  valid  and  meri- 
torious lien  on  the  exempt  estate,  and  their  artifice  succeeds  in 
imposing  upon  an  innocent  party,  they  are  estopped  from  deny- 
ing the  truth  of  their  solemn  statements,  and  cannot  be  per- 
mitted to  prove  that  a  lien  their  acts  declared  to  be  valid  is  void 
because  their  acts  were  false."  "  Where  "the  owners  of  a  home- 
stead made  an  absolute  conveyance  thereof  with  full  warranty, 
taking  from  the  apparent  purchaser  a  promissory  note  for  the 
deferred  payment,  with  a  trust  deed  on  the  property  to  secure 
its  payment,"  and  "afterwards  the  original  vendors  transferred 
and  indorsed  the  note  to  H.  [plaintiff],  for  value,  who,  in  de- 
fault of  payment,  procured  the  trustee  to  advertise  and  sell  tho 
property  at  public  sale,  at  which  H.  [the  plaintiff]  became  the 
purchaser,  receiving  a  deed  from  the  trustee,"  and  upon  being 
sued  for  a  balance  due  upon  the  note  the  defendants  set  up  home- 
stead rights,  and  among  other  defenses,  that  the  conveyance  by 
them  w^as  not  real,  but  colorable,  being  resorted  to  as  an  ex- 
pedient to  raise  money  by  negotiating  the  note  for  the  deferred 
payment,  and  charged  that  plaintiff  had  notice  of  the  real  char- 
acter of  the  transaction,  it  was  held:  "(1)  If  H.  [plaintiff] 
had  notice  that  the  conveyance  was  made  to  the  apparent  vendee 
by  the  owners  of  the  homestead,  not  on  a  real  consideration, 
but  that  it  was  accepted  by  him  for  their  accommodation  and  as 
a  means  of  enabling  [them]  the  owners  to  procure  money,  then 
the  deed  to  the  apparent  purchaser  devested  as  to  him  no  home- 
stead rights  of  the  original  owners.  (2)  If  H.  [plaintiff]  had«. 
no  such  notice,  he  could  rely  on  the  deed  from  those  claiming  tho 
homestead,  as  having  been  sufficient  to  devest  them  of  all  interest 
in  the  property,  and  this  even  though  the  vendors  had  remained 
in  possession  of  the  property  after  executing  the  deed."  " 

Defendants,  to  procure  a  loan  on  the  wife's  land  on  which  they 
were  not  then  residing,  made  sworn  affidavits  stating  that  it  was 

W  Heidenheimer  Bros.  v.  Stewart,  Eylar  v.  Eylar,  00  Tex.  315;  Brene- 

65  Tex.  321;   Campbell  v.  Crowley,  man   v.   Mayer,  24   Tex.   Civ.   App. 

—  Tex.  Civ.  App.  — ,  56  S.  W.  373.  ^  164,  58  S.  W.  725;  Noel  v.  Clark,  25 

MHurt  v.   Cooper,   63   Tex.   362;   '  Tex.  Civ.  App.  136,  60  S.  W.  356. 
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not  their  homestead,  which  they  claimed  in  another  lot.  This 
latter  lot  was  deeded  to  them  and  designated  as  a  homestead  the 
day  before  the  loan  was  obtained,  and  on  the  following  day  was 
reconveyed  to  their  grantor.  The  wife  during  the  negotiations 
was  sick  of  a  fever,  then  in  childbed,  then  watching  her  sick 
infant  until  its  death,  and  alleged  that  the  application  and  mort- 
gage were  fraudulently  obtained  from  her,  and  that  she  did  not 
know,  and  was  not  in  a  condition  to  know,  the  purpose  of  the 
papers  signed  by  her.  An  alleged  agent  of  the  loan  company 
participated  in  obtaining  and  designating  the  new  homestead, 
but  the  mortgage  trustee  testified  that  he  alone  was  its  agent, 
and  knew  nothing  of  the  transaction.  It  was  held  that  the 
company's  requested  charge  that  the  wife  was  estopped  if  the 
plaintiffs  advanced  the  money  on  faith  of  the  statement  that  the 
land  was  not  a  homestead  should  have  been  given ;  but  the  court 
in  the  course  of  its  opinion  remarked :  **It  cannot  be  ignored, 
however,  that  the  testimony  fails  to  show  an  active  participation 
in  the  acts  relied  on  as  constituting  the  alleged  estoppel  by  Mrs. 
Norton."  "  And  again,  where  the  property  was  not  actually 
used  as  a  homestead,  and  the  husband  and  wife,  in  order  to  ob- 
tain a  loan  of  money  against  it,  made  an  affidavit  that  they 
claimed  no  homestead  whatever  in  the  property,  and  upon  the 
faith  of  these  representations  induced  the  lender  to  accept  a 
mortgage  upon  the  property  as  security  for  the  loan,  the  husband 
and  wife  were  estopped  from  claiming  the  property  as  home- 
stead." 

If  husband  and  wife  represent  that  their  homestead  is  in 
property  upon  which  they  then  reside,  and  not  in  property 
upon  which  they  seek  a  loan,  and  such  representations  are  be- 
lieved and  acted  upon  by  one  making  a  loan  and  taking  a  lien 
against  such  property  to  secure  it,  they  are  concluded  by  their 
representations  in  the  matter,  and  will  not  be  permitted  to 

U  Equitable  Mortg.  Co.  v.  Norton,  Stevens  v.  Smith,  40  Tex.  Civ.  App. 

71  Tex.  683,  10  S.  W.  301.  126,  107  S.  W.  141;  Watkins  Land 

U  Garden  v.  Short,  —  Tex.  Civ.  Mortg.  Co.  v.  Temple,  66  Tex.  Civ. 

App.  — ,  31  S.  W.  246;  IlaaweU  v.  App.  65,  110  S.  W.  728;  Chamber 

Forbes,  8  Tex.  Civ.  App.  82,  27  S.  lain  v.  Trammell,  —  Tex.  Civ.  App 

W.  566;  Hut  see  Hawes  v.  Parrish,  — ,  131  S.  W.  227. 
1€  Tex.  Civ.  App.  497,  41  S.  W.  132; 
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assert  homestead  rights  in  the  property  mortgaged."  Even 
though  the  wife  does  not  read  the  instrument  containing  such 
representations,  if  she  signs  and  the  representations  deceive, 
she  is  estopped.  It  is  her  duty  to  read  it,  and  her  negligence  is 
culpable."  The  reason  why  parties  cannot  estop  themselves  to 
assert  homestead  rights  in  property  upon  which  they  actually 
reside,  by  their  statements  that  it  is  not  homestead,  is  that  one 
cannot  say  he  has  been  deceived  by  statements  which  he  was 
bound  to  know  were  false.  It  is  one  of  the  essential  elements 
of  an  estoppel  that  the  party  pleading  it  must  have  believed  the 
truth  of  the  statements  relied  on,  and  been  deceived  thereby. 
One  cannot  shut  his  eyes  to  the  actual  use  of  property  for  home- 
stead purposes,  and  say  he  believes  the  owners'  statements  that 
the  property  is  not  occupied  or  claimed  for  such  purposes.  So, 
if  one  has  notice  of  the  falsity  of  statements,  even  though  it 
be  through  an  agent  representing  him  in  the  transa'^tion,"  they 
will  create  no  estoppel  in  his  favor,  however  much  they  were 
intended  to  deceive,  for  they  do  not  in  fact  have  such  effect** 

The  doctrine  here  established  in  no  way  contravenes  the  law 
of  conveyances  of  married  woman.  It  holds  good  only  thoso 
conveyances  and  contracts  which  are  good  according  to  the  rules 
of  that  law,  but  which  are  sought  to  be  avoided  for  other  reasons.* 

But  where  a  wife,  being  the  owner  of  stock  in  a  national 
bank,  transferred  the  same  to  her  husband  to  enable  him  to 


"White  V.  Dabney,  —  Tex.  Civ. 
App.  — ,  46  S.  W.  653:  Harmsen  ▼. 
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W.  162,  948;  Scottish  American 
Mortg.  Co.  V.  Scripture,  —  Tex.  Civ. 
App.  — ,  40  S.  W.  210;  Kempner  v. 
Comer,  73  Tex.  196,  US.  W.  194; 
Bowman  v.  Rutter,  —  Tex.  Civ.  App. 
— ,  47  S.  W.  52;  Thompson  Sav. 
Bank  v.  Gregory,  —  Tex.  Civ.  App. 
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qualify  as  a  director  in  the  bank,  on  an  understanding  that  as 
soon  as  he  was  elected  director  he  would  retransfer  the  stock, 
she  was  not  estopped  as  against  a  garnishing  creditor  of  the 
husband  to  claim  the  stock.  The  husband's  holding  was  in  trust 
for  her,*  and  was  in  no  sense  a  fraud  on  his  creditors.  Nor 
would  the  facts  that  the  wife  accepted  shares  of  stock  in  a  com- 
pany organized  for  the  purpose  of  acquiring  her  property,  and 
uer  husband  participated  in  the  proceedings  in  organizing  and 
managing  the  same,  estop  her  to  claim  the  property,  there  being 
no  positive  fraud,  the  property  claimed  being  real  estate.' 

§  242.  By  sHence,  delay,  or  laches. 

Silence,  no  doubt,  in  a  case  where  not  to  speak  would  be 
equivalent  to  a  positive  act  of  fraud,  would  work  an  estoppel 
against  a  married  woman's  asserting  her  otherwise  enforceable 
rights.  But  the  rule  which  construes  as  constructive  fraud  the 
silence  and  acquiescence  of  one  who  permits,  without  objection, 
a  third  person  to  acquire  an  interest  in  his  property  to  the 
pecuniary  loss  of  such  person,  on  the  faith  that  it  belongs  to 
another,  will  not  be  strictly  applied  to  a  married  woman  in  ref- 
erence to  the  dealings  of  her  husband  with  her  property.*  By 
reason  of  their  relation  and  his  lawful  authority  to  manage  her 
property,  she  has  a  right  to  expect  at  his  hands  only  a  lawful 
use  of  it,  and  her  silence  in  the  premises  will  not  be  chargeable 
to  her  except  where  such  silence  or  suppression  deceives  an 
innocent  person  contracting  with  reference  to  her  property,  and 
she  intends  that  it  shall  do  so.  Justice  Lipscomb  has  well  said : 
"The  exception  is  believed  to  be  founded  in  the  wisest  policy 
growing  out  of,  and  essential  to,  the  relation  of  husband  and 
wife.  She  is  required  to  accompany  him  in  his  wanderings 
through  life,  and  to  make  the  home  of  his  choice  her  home,  and 
it  is  not  consistent  with  the  harmony  of  the  relation  that  she 
should  proclaim  the  fraud  of  her  husband  when  he  offers  to  sell 
her  pffiperty  as  his  own."  *    Our  married  women  are  not  held 

« Citizens*  Nat.   Bank  v.   Sturgis  4  John  v.  Battle,  58  Tex.  591. 

Xtt.  Bank,  —  Tex.  Civ.  App.  — ,81  » Warren    v.    Dickerson,    3    Tex. 

S.  W.  650.  460.     Sec  also  Parks  v.  Willard,  1 

•Texas  Southern  R.  Co.  v.  Ilarle,  Tex.  350. 
—  Tex.  Civ.  App  — ,  101  S.  W.  878. 
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to  a  speedy  assertion  of  their  rights  under  the  law,  upon  pidn 
of  estoppel  if  they  be  derelict.  For  the  reasons  above  stated,  and 
for  the  further  reason  that  it  is  the  husband's  duty  to  protect 
the  possession  and  enjoyment  of  the  wife's  property  and  rights 
generally,  delay  and  laches  are  not  usually  grounds  of  estoppel 
against  her,  where  the  statutes  of  limitations  are  not  prohibitive.* 
Where  the  husband  and  wife  made  a  parol  gift  of  the  wife's 
land  to  her  son,  assuring  him  that  it  should  be  his  property  in 
fee,  and  placed  him  in  possession,  and  he  and  his  family,  with 
full  knowledge  of  his  donors,  occupied  the  same  until  his  death, 
nearly  seven  years,  and  his  widow  and  children  for  six  years 
longer,  and  made  permanent  and  valuable  improvements  there* 
on,  and  the  donors  both  before  and  after  the  son's  death  ac- 
knowledged the  property  to  belong  to  him  and  his  children,  and 
promised  to  make  a  deed  to  the  same,  such  facts  did  not  estop 
the  parents  from  recovering  the  land  from  the  son's  widow.' 
In  such  a  case  the  son  was  charged  with  knowledge  that  his 
mother's  parol  gift  of  the  land  to  him  did  not  convey  the  title 
to  him,  and  was  not  binding  on  her,  and  therefore  her  subse- 
quent repudiation  of  such  gift,  though  it  had  been  made  with 
the  intention  to  repudiate  it,  was  not  in  law  a  fraud  upon  him.* 
It  is  not  that  species  of  act  or  representations  that  is  denounced 
in  law  as  working  an  estoppel  against  a  married  woman.  Her 
conduct,  to  estop  her,  must  be  such  that  it  would  amount  to  a 
fraud  upon  another  to  permit  her  to  assume  a  different  position. 
At  most  her  conduct  in  such  case  would  only  subject  her  to  a 
liability  for  improvements  made  upon  the  property  in  good 
faith.* 

The  wife's  mere  delay  in  making  complaint  against  the  use 
by  another  of  her  land  unlawfully  conveyed  by  her  husband 
will  not  estop  her  upon  the  principle  of  laches  or  acquiescence. 
For  neither  acquiescence,  nor  yet  express  ratification,  will  make 
valid  her  husband's  deed  to  her  property,  and  no  conduct  upon 
her  part  which  could  possibly  be  a  fraud  upon  another  dealing 

«  See    Cole   t.    Bammel,    62    Tex.  «  Tannery  v.  McMinn,  —  Tex.  Civ. 
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with  her  husband  being  shown,  there  is  no  element  of  estoppel  in 
it**  Nor  will  the  fact  that  a  wife  permitted  a  strip  of  her  land 
in  a  city,  to  be  platted  and  used  by  the  tenants  occupying  ad- 
joining lots  owned  by  her  husband,  affect  her  separate  title  as 
against  the  husband's  heirs."  On  the  same  principle,  that  is, 
that  only  by  a  proper  conveyance  will  the  title  of  a  married 
woman  to  her  real  estate  pass,  her  misconstruction  of  the  effect 
of  an  instrument  vesting  title  in  her,  and  a  recognition  of  the 
title  of  another,  will  not  devest  her  title  to  the  property ;  " 
nor  will  her  recognition  or  acquiescence  in  the  deed  of  another 
to  her  property  have  such  effect.** 

§  243.  Accepting  benefits. 

Nothing  can  be  better  settled  in  this  state  than  that  the  title 
of  a  married  woman  to  her  separate  real  estate  and  her  home- 
stead will  not  pass  from  her  except  upon  a  deed  duly  signed 
and  separately  acknowledged  by  her  in  strict  conformity  with 
the  statute  regulating  her  conveyances.  In  some  instances,  as 
in  adjusting  equities  against  the  homestead,  the  statute  cannot 
apply,  and  there  are  other  exceptions,  some  of  which  have  al- 
ready been  noticed,  which  it  is  not  necessary  or  proper  to  men- 
tion ;  but  80  faithfully  have  the  courts  adhered  to  the  rule  first 
stated  that  nothing  the  wife  may  do  along  the  line  of  acquiescing 
in  her  imperfect  conveyance,  or  accepting  the  benefits  from  its 
sale,  will  have  the  effect  of  validating  it,  either  by  ratifying  the 
transaction,  or  by  creating  an  estoppel  against  her  to  afterward 
claim  it."  Her  willingness  or  even  her  anxiety  to  convey,  her 
acquiscence  in  its  use  and  occupancy  by  the  purchaser,  or  her 


M  Texas  Trunk  R.  Co.  ▼.  HaH,  — 
Tex.  Civ.  App.  — ,  24  S.  W.  324. 

UBumB  V.  Parker,  —  Tex.  Civ. 
App.  — ,  137  S.  W.  705. 

u  Morton  v.  Calvin,  —  Tex.  Civ. 
App.  — ,  164  S.  W.  420. 

UVandenvolk  v.  Matthaei,  — 
Tex.  Civ.  App.  — ,  167  S.  W.  304. 

MGrandjean  ▼.  San  Antonio,  — 
Tex.  Civ.  App.  — -,  38  S.  W.  837.  s. 
e.  91  Tex.  435,  41  S.  W.  477,  44  S. 


W.  470;  WiUiams  v.  EHingsworth, 
75  Tex.  480,  12  S.  W.  746;  McLaren 
v.  Jones.  89  Tex.  131,  33  S.  W.  849; 
Berry  v.  Donley,  20  Tex.  737 ;  Blag- 
ge  v.  Moore,  6  Tex.  Civ.  App.  359, 
23  S.  W.  466 ;  Fitzgerald  v.  Turner, 
43  Tex.  79;  Johnson  v.  Bryan,  62 
Tex.  023;  Cauble  v.  Worsham.  96 
Tex.  86,  97  Am.  St.  Rep.  871,  70  S. 
W.  737;  March  v.  Spivy.  —  Tex. 
Civ.  App.  — ,  133  S.  W.  629. 


510  MARITAL  RIGHTS. 

accepting  the  consideration  for  its  sale,  has  nothing  at  all  to  do 
with  the  matter  of  validating  an  imperfect  conveyance  of  her 
land  or  homestead.**  Purchasers  must  be  held  to  know,  as 
matter  of  law,  that  a  married  woman  cannot  convey  her  property 
except  in  a  certain  manner,  and  they  cannot  rely  upon  her  im- 
perfect conveyance  when  they  know  it  conveys  nothing.  As 
said  by  Justice  Denman  in  Daniel  v.  Mason,  90  Tex.  240,  59 
Am.  St.  Rep.  815,  38  S.  W.  161 :  "If  the  mere  execution  of  a 
deed  and  receipt  of  the  purchase  money  constitute  an  estoppel, 
then  in  all  cases,  though  a  married  woman  has  no  capacity  to 
convey  by  deed  wherein  she  is  not  joined  by  her  husband,  never- 
theless the  deed  and  its  subsequent  recording  by  the  purchaser 
would  pass  the  title  by  estoppel.  Thus,  the  attempt  to  make  a 
conveyance  which  she  has  no  legal  capacity  to  make  would  of 
itself  be  held  sufficient  to  estop  her  and  her  heirs  from  denying 
its  binding  force.  This  would  virtually  remove  the  disability 
of  coverture.  Such  a  rule  has  never  been  recognized  in  this 
state."  And  this  immunity  from  the  effects  of  an  estoppel  ex- 
tends to  instances  where  she  is  asserting  her  rights  as  against 
an  innocent  purchaser  for  value,  if  the  expression  may  be  used 
in  such  connection;  that  is,  as  against  one  who  had  no  notice 
of  her  coverture  and  consequent  want  of  capacity  to  make  such 
a  deed.  It  is  analogous  to  her  promissory  note  not  executed 
for  one  of  the  purposes  mentioned  in  the  statute ;  the  vice  con- 
sists in  her  incapacity  to  make  such  contract,  and  may  be  assert- 
ed at  any  time  against  anyone."  But  in  matters  not  controlled 
by  the  statute  of  conveyances,  this  rule  has  no  application,  and 
the  rules  of  equitable  estoppel  apply  to  her  conduct.  So,  in 
instances  of  sales  of  her  personal  property,  her  partition  deeds, 
agreements  concerning  her  boundaries,  condemnation  proceed- 
ings, and  the  like,  by  acquiescence,  accepting  benefits,  and  in 
similar  ways,  she  may  estop  herself." 

16  Owen  V.  New  York,  &  T.  Land  16  Ibid. 
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§  244.  By  pleadiiig;  application  to  court  to  sell,  etc. 

But  a  married  woman  will  not  be  permitted  to  disregard  a 
sale  of  her  property  brought  about  by  her  own  procurement 
through  an  application  to  the  court  to  sell.  To  permit  her  to 
thus  impose  upon  the  purchaser  at  such  a  sale  would  be  a  fraud 
of  grossest  character,  which  no  court  could  permit."  But  the 
court  ordering  the  sale,  even  though  it  be  upon  her  application, 
must  have  jurisdiction  of  the  subject-matter  or  else  she  will 
not  be  estopped."  This  rather  partakes  of  the  nature  of  an 
estoppel  by  judgment. 

The  case  of  Stephenson  v.  Marsalis,  11  Tex.  Civ.  App,  162, 
33  S.  W.  383,  is  quite  an  important  one  in  this  connection.  It 
was  an  action  by  children  to  recover  the  homestead  of  their 
deceased  parents,  sold  by  the  administrator  upon  the  community 
estate  of  the  deceased  parents,  for  the  purpose  of  paying  com- 
munity debts.  The  children,  some  of  whom  were  married 
women,  took  no  part  in  the  procuring  of  the  sale,  but  subse- 
quently became  parties  in  the  probate  court  to  the  proceedings 
on  final  settlement  and  distribution  of  the  estate,  and  not  onlv 
received  the  greater  portion  of  the  purchase  money  of  the  land, 
but  also  received  unsold  lands  which  would  have  been  subject 
to  sale  for  the  payment  of  the  debts,  if  they  had  not  been  settled 
out  of  the  proceeds  of  the  sale  of  the  homestead.  The  court  of 
civil  appeals,  in  deciding  for  affirmance  of  a  judgment  in  favor 
of  the  purchasers  of  the  property,  said :  "The  heirs  as  plain- 
tiffs below,  treating  the  sale  as  void,  had  a  right  to  bring  their 
suit,  relying  strictly  upon  their  legal  title;  but  when  the  defend- 
ants in  their  special  answer  set  up  the  proceedings  on  final  settle- 
ment in  the  probate  court  in  which  the  plaintiffs  had  partici- 
pated, receiving  the  purchase  money  and  the  remaining  assets, 
it  then  became  necessary  for  them  to  restore,  or  offer  to  restore, 
what  they  had  received,  before  a  judgment  could  be  rendered  in 
their  favor."  This  case  cannot  be  considered  as  an  authority 
for  the  proposition  that  a  married  woman  may,  by  accepting 
the  purchase  money  for  the  unauthorized  sale  of  her  land,  estop 

URjan  V.  Maxey,  43  Tex.   102;  l9Blagge   v.   Moore,   6   Tex.   Civ. 

Dftlton  V.  Rust,  22  Tex.  134.  App.  359,  23  6.  W.  466,  8.  c     26 

S.  W.  306. 


312  MARITAL  RIGHTS. 

herself  to  recover  it,  even  where  she  refuses  to  return  the  con- 
sideration, for  such  is  not  thought  to  be  the  law.**  But  its 
disposition  was  controlled  by  the  fact  that  to  have  permitted 
them  to  recover  the  homestead,  and  at  the  same  time  not  only 
retain  the  benefits  of  its  sale,  but  other  property  as  well,  which 
would  otherwise  have  gone  to  the  purchasers  of  the  homestead 
in  settlement  of  their  debts,  would  be  to  sanction  a  fraud,  which 
no  court  can  do ;  ^  and  the  further  fact  that  the  disposition  of 
the  property  was  also  by  virtue  of  the  court's  order, — estoppel 
by  judgment. 

§  245.  Further  of  her  declarations  and  admissiont. 

It  has  sufficiently  appeared  that  the  wife  cannot  by  ratifica- 
tion affirm  her  imperfect  conveyance  of  her  realty.  With  refer- 
ence to  personal  property  she  may  ratify  its  unlawful  disposi- 
tion, and  thus  preclude  herself  entirely  from  recovering  it, 
although  the  courts  have,  under  such  circumstances,  permitted 
her  to  recover  upon  a  return  of  the  benefits  received.*  But  in 
all  cases,  before  her  declarations  or  admissions  will  estop  her, 
they  should  either  go  before,  or  in  some  way  be  conductive  of, 
the  act,  so  that  they  are  in  regard  to  that  transaction  fraudu- 
lent if  not  true.  Thus,  in  Thomas  v.  Williams,  50  Tex.  269, 
the  court  said :  "Nor  will  the  declarations  of  the  wife,  nor  her 
written  recognition  and  ratification  of  the  previous  deed  of  her 
husband,  not  in  conformity  with  the  statute  regulating  convey- 
ances by  married  women,  but  which  are  not  shown  to  have  mis- 
led the  parties  claiming  under  the  deed  from  her  husband  to 
their  injury,  estop  her  from  asserting  her  homestead  rights."  * 
Married  women  are  no  more  privileged  to  practice  fraud  or 
deception  on  another  than  are  men,  and  their  declarations  and 
admissions  when  they  are  intended  to,  and  do,  have  that  eflFect, 
preclude  them,  whether  true  or  false.*  Mr.  Bigelow  says  that 
an  action  at  law  cannot  be  maintained  on  a  contract  made  with 
a  married  woman  who  falsely  represents  herself  to  be  sole  at 

«0  Ante,  §  174.  8  gee  ante,  §  241. 
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the  time,  the  representation  in  such  case  not  operating  as  an  es- 
toppel.* But  if  that  doctrine  be  sound  at  common  law  it  can 
hardly  be  so  held  with  us.  It  is  difficult  to  conceive  of  the 
courts  permitting  such  a  fraud.  The  legal  principle  of  the  es- 
toppel in  such  a  case  is  not  that  it  holds  as  valid  the  contract, 
conveyance,  or  other  act  of  the  wife,  but  that  she  will  not,  because 
of  fraud,  be  permitted  to  assert  its  invalidity.  Precisely  as  she 
may  preclude  herself  from  asserting  homestead  rights  against 
certain  innocent  mortgagees;  not  that  the  mortgage  upon  the 
homestead  is  valid,  but  that  she  shall  not  deny  it,  when  in  doing 
so  she  is  guilty  of  gross  fraud  toward  one  who  is  in  no  way 
blamable.  Indeed,  our  courts  have  now  held,  following  the 
text  of  the  former  edition,  that  such  representation  by  a  married 
woman  will  operate  as  a  fraud,  estopping  her  to  plead  her  cover- 
ture as  a  defense.*  If  the  circumstances  are  such  that  the  person 
dealing  with  her  either  knows,  or  should  know,  that  she  is  a 
married  woman,  her  statement  to  the  contrary  cannot  deceive 
him,  nor  therefore  estop  her  to  plead  coverture.'' 

§  246*  Ads  and  declarations  of  her  husband. 

There  are  certain  things  which  the  wife  may  authorize  the 
husband  to  do  for  her.  In  matters  of  this  sort  his  acts  are,  of 
course,  her  acts.  She  can  no  more  commit  a  fraud  through  an 
agent  than  she  can  do  so  herself.  And  where  any  act  of  the 
husband  affecting  the  wife  is  committed  by  her  express  author- 
ity lawfully  given,  the  effect  ii  exactly  the  same  as  though  it 
were  committed  by  her  in  person.  But  in  no  case  can  it  be  said 
that  the  acts  or  declarations  of  the  husband  will  estop  the  wife, 
if  she  in  no  way  authorized  or  knew  of  them  until  they  had  per- 
formed their  mission  of  deception.*    Thus,  it  is  held  that  the 
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husband's  unauthorized  delivery  of  his  wife's  deed  to  her  land 
will  not  preclude  her  from  recovering  the  land  where  she  does 
not  expressly  ratify  such  act.®  The  wife  is  not  estopped  from 
recovering  her  property  wrongfully  disposed  of  by  her  husband 
upon  the  ground  that  his  possession  vested  him  with  apparent 
title  and  authority  to  sell.  His  possession  under  former  statutes 
was  a  statutory  one,  expressly  for  her,  and  not  adverse  to  her 
interest,  and  she  was  guilty  of  no  wrong  in  permitting  it.  In- 
deed, she  had  no  power  to  prevent  it.^® 

The  same  general  rules  apply  to  the  homestead  of  the  family 
as  to  the  wife's  separate  property.  The  husband  cannot  by 
his  own  conduct,  not  participated  in  by  the  wife,  create  a  charge 
upon  the  homestead,  which  would  otherwise  operate  as  an 
estoppel  in  pais  against  him.^^  Her  rights  in  such  property 
are  the  equal  of  his;  he  has  no  right  to  dispose  of  it  by  deed, 
nor  can  he  do  so  by  estoppel."  Neither  can  he  by  a  waiver 
make  good  a  lien  against  the  homestead  that  would  otherwise  be 
invalid."  If,  by  the  husband's  fraudulent  acts  or  representa- 
tions, he  might  estop  himself  and  wife  to  assert  homestead,  he 
would  thus  have  it  in  his  power  to  deprive  the  wife  of  her  home- 
stead in  a  manner  not  known  to  the  Constitution  and  statutes, 
and,  too,  where  she  was  in  no  sense  to  blame.  He  might  him- 
self do,  by  act  or  representation,  what  he  and  his  wife  both 
could  not  do  by  solemnly  executed  instrument,  viz.,  mortgage 
the  homestead. 

§  247.  Same;  concerning  the  community  property* 

Since  the  husband's  contracts  concerning  the  community  prop- 
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crty  not  homestead  are  generally  binding,  he  may  also  bind  it 
by  estoppel.  Whatever  acts  or  representations  are  binding  upon 
him  with  respect  to  that  estate  are  likewise  binding  upon  her, 
whether  by  contract  or  estoppel.  Even  in  cases  where  imperfect 
homestead  rights  exist,  the  wife  may  be  bound  by  estoppel 
against  her  husband.  Instances  are  where  the  homestead  is  in 
the  equity,"  but  the  conduct,  act,  or  representation  of  the  hus- 
band to  be  binding  upon  the  wife  must  be  with  reference  to  the 
particular  lien  or  contract  affecting  the  wife's  equity.  For  it 
cannot  be  questioned  that  the  husband  is  powerless  to  do  by 
estoppel  against  the  wife  what  he  cannot  do  by  express  contract, 
i.  e.,  convey,  or  in  any  manner  charge,  the  wife's  homestead." 
It  is  only  where  his  individual  contract  could  affect  the  wife's 
homestead  that  his  conduct  in  that  particular  might  do  so.  The 
case  of  Schwarz  v.  National  Bank,  67  Tex.  217,  2  S.  W.  865, 
does  not  assert  a  different  rule.  There,  if  the  wife  ever  had  a 
homestead  right  in  the  property,  she  was  never  in  a  position  to 
assert  it  herself,  for  in  deciding  the  case  the  court  held  that,  by 
reason  of  the  husband's  false  and  fraudulent  representations 
that  he  had  no  wife,  he  was  estopped  to  plead  that  he  had,  and 
that  the  case  should  therefore  be  determined  as  though  he  was 
unmarried  at  the  time  of  his  conveyance.  If  the  wife  had 
homestead  rights  the  court  was  never  called  upon  to  decide  them. 
The  judgment  of  the  court  in  that  ex  parte  proceeding  no  more 
determined  them  than  could  her  husband's  individual  contract 
or  conveyance. 

But  there  are  certain  classes  of  the  community  property  con- 
cerning which  the  husband  has  no  power  to  contract.  As  to 
these,  clearly  the  rule  should  be  that  his  representations  or  con- 
duct would  not  give  rise  to  an  estoppel  against  the  wife,  any 
more  than  they  would  if  made  concerning  her  separate  estate. 
Everyone  is  supposed  to  know  the  law,  and  therefore  to  know 
that  the  husband  has  no  control  over,  or  right  to  dispose  of,  that 
portion  of  the  community  estate  reserved  by  statute  to  the  sole 

M  Rannej  v.  Miller,  61  Tex.  2fi3 ;  w  Eckhardt  v.  Schlecht,  29  Tex. 

Lochausen  t.  Laughter,  4  Tex.  Civ.      129. 
App.  291,  23  S.  W.  513. 
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management  and  control  of  the  wife.  Hence,  his  conduct  or 
representations  with  respect  to  it  will  create  no  estoppel  as  to 
her. 

§  248.  By  her  deed. 

A  married  woman's  deed  executed  in  compliance  with  the 
statute  of  conveyances  is  binding  on  her,  and  by  force  of  the 
statute  itself  operates  to  pass  all  her  estate  which  the  instru- 
ment purports  to  convey.  But  a  married  woman's  deed  not 
executed  in  strict  conformity  with  the  statute  is  no  deed.  It 
cannot  receive  any  aid  from  her  representations  or  acts  evidenc- 
ing a  willingness  to  convey  or  execute  in  conformity  with  law, 
as  an  estoppel  in  the  matter.  The  transaction,  or  instrument  of 
writing  where  necessary  to  be  a  writing,  must  be  tested  by  the 
rules  of  conveyances  already  noticed,  and,  failing  to  be  sufficient 
when  thus  tested,  and  the  wife  being  clear  of  fraud  in  the  matter 
of  the  imperfections  relied  upon,  she  may  assert  her  rights  to 
her  property  and  repossess  herself  of  it."  Representations 
which,  if  made  orally,  would  estop,  would  also  have  that  effect 
if  incorporated  in  the  deed  or  instrument."  But  there  is  no 
such  doctrine  as  that  an  instrument  insufficient  as  a  deed  will 
be  good  as  an  estoppel,  nor  even  as  a  contract,  as  against  mar- 
ried women.  If  it  were  so  we  would  have  dispensed  with  the 
requirements  of  the  Constitution  and  statutes  regulating  her 
conveyances,  for  every  attempt  to  make  a  deed  would  upon  some 
excuse  be  valid. 

Recitals  in  the  wife's  deed  when  procured  to  be  made  by  the 
fraud  of  the  grantee  will  avail  him  nothing;  if  untrue  their 
falsity  may  be  shown.**  Neither  will  one  be  permitted  to  re- 
cover on  an  estoppel  against  the  wife  where  he  is  not  shown  to 
have  relied  on  the  acts  constituting  the  alleged  estoppel  in  the 

W  Stone  V.  Sledge,  87  Tex.  49,  47  App.  415,  29  S.  W.  162,  948;  Howell 

Am.   St.   Rep.   Gf),   26   S.   W.   1068;  v.  Stephenson,  —  Tex.  Civ.  App. — , 

ante,  §  213  36  S.  W.  302;  Jones  v.  Xeal,  44  Tex. 

"  Scottish-American    Mortg.    Co.  Civ.  App.  412,  98  S.  W.  417. 
V.  Scripture,  —  Tex.  Civ.  App.  — ,  !•  Hickman    v.    Stewart,    69    Tex. 

40  S.  W.  210;   Moerlein  v.  Scottish  255,  5  S.  W.  833. 
Mortg.    &   Invest.    Co.   9    Tex.    Civ. 
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first  place."  Xor  will  a  deed  containing  no  apt  words  of  con- 
veyance operate  as  an  estoppel  by  deed  to  make  good  a  prior  void 
deed,  merely  because  it  recites  the  execution  of  such  prior 
deed,**  nor  one  whose  acknowledgment  is  certified  by  a  notary 
before  whom  the  wife  never  appeared  to  acknowledge.^ 

A  seemingly  contrary  rule  to  that  stated  in  this  section  is  in 
the  case  of  partition  deeds ;  but  the  contrariety  is  not  real,  for 
an  agreement  between  adjoining  landowners  establishing  a  divid- 
ing line  between  their  lands,  and  a  parol  partition  of  lands,  are 
not  prohibited  by  the  statute  of  frauds,  nor  are  they  within 
the  provisions  of  the  statute  regulating  conveyances  of  real 
property,*  and  hence  a  deed  of  partition  not  properly  executed 
and  acknowledged  by  the  wife  would  not  for  that  reason  alone 
be  insufficient.  Such  a  deed  might  estop  her.*  Or,  to  speak 
more  accurately,  such  a  deed  could  not  in  any  manner  lessen 
the  binding  force  of  a  contract  which  need  not  under  the  de- 
cisions of  our  court  be  in  writing  at  all.*  Although  the  expres- 
sion is  to  be  met  with  in  the  decisions  that  the  wife  is  estopped 
to  repudiate  her  contracts  of  this  character  by  reason  of  a  de- 
fectively executed  deed,  still  the  reason  for  such  a  holding  is 
no  doubt  upon  the  ground  of  the  validity  of  the  contract  inde- 
pendent of  the  deed,  rather  than  upon  the  theory  of  estoppel 
at  all. 

§  249.  Same;  after-acciuired  title. 

An  excerpt  from  the  opinion  in  Comstock  v.  Smith,  13 
Pick.  117,  23  Am.  Dec.  670,  is  quoted  by  our  supreme  court  * 
as  a  clear  statement  of  the  true  ground  on  which  a  covenant  of 
warranty  operates  on  an  after-acquired  title  by  estoppel.  It  is 
as  follows:    "Such  new  title  will  inure,  by  way  of  estoppel,  to 

l»Blmck  v.  Garner,  —  Tex.  Civ.  »Tulkin  v.  Anderson,  —  Tex.  — , 

App.  —,  63  S.  \V.  918.  19  8.  W.  350;  Wardlow  v.  Miller,  69 

M  Merriman  t.   Blalack,   56  Tex.      Tex.  395,  6  S.  W.  292. 
Cir.  App.  694.  121  S.  W.  552.  4  Ante,  §  166. 

I  Yaaeen   v.   Grocn,  —  Tex.  Civ.  B  Wadkins  v.  Watson,  86  Tex.  194, 

App.  —.  140  S.  W.  824.  22  L.R.A.  779,  24  S.  W.  385. 

•  Leoomte  v.  Toudouze,  82  Tex. 
208,  27  Am.  St.  Rep.  870,  17  S.  W. 
1047. 
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the  use  and  benefit  of  his  grantee,  his  heirs  and  assigns.  This 
principle  is  founded  in  equity  and  justice,  as  well  as  the  policy 
of  the  law.  It  is  just  that  a  party  should  not  be  permitted  to 
hold  or  recover  an  estate  in  violation  of  his  own  covenant ;  and  it 
is  wise  policy  to  repress  litigation  and  to  prevent  a  circuity  of 
actions,  when  better  or  equal  justice  may  be  administered  in  a 
single  suit.  By  such  a  grant  with  general  warranty  nothing 
passes,  nor,  indeed,  can  possibly  pass,  excepting  the  title  which 
the  grantor  has  at  the  time  of  the  grant ;  but  he  is  estopped  to 
set  up  a  title  subsequently  obtained  by  him,  because  if  he  should 
recover  against  his  grantee,  the  grantee  in  his  turn  would  be 
entitled  to  an  action  against  the  grantor  to  recover  the  value  of 
the  land.  The  principle  of  estoppel,  therefore,  not  only  prevents 
multiplicity  of  suits,  but  is  sure  to  administer  strict  and  exact 
justice;  whereas,  if  the  grantee  were  driven  to  his  action  to 
recover  the  value  of  the  land,  exact  justice  might  not  be  obtained, 
because  the  land  might  possibly  not  be  estimated  at  its  just 
value.  If,  however,  the  grantee  were  not  entitled  to  recover 
the  value  of  the  land  on  the  grantor's  covenant  of  warranty, 
then  in  such  case  it  is  obvious  that  this  species  of  estoppel  would 
not  be  applicable." 

Upon  the  principles  here  announced  it  has  accordingly  been 
held  that  the  husband  who  covenanted  against  all  claims  was 
estopped  to  assert  an  after-acquired  title,  while  the  wife  who 
made  a  similar  warranty  was  not.*  It  has  been  intimated, 
though  a  dictum,  that  the  principle  of  such  estoppel  is  also 
applicable  to  a  married  woman  in  this  state,''  but  the  principle 
that  if  one  without  title  makes  a  deed  to  land  with  covenant  of 
w^arranty,  and  afterwards  acquires  title  to  the  same,  it  will 
inure  to  the  grantee  and  covenantee  by  way  of  estoppel  (usually 
denominated  "estoppel  by  warranty"),  is  but  an  illustration  of 
the  general  principle  of  estoppel  by  deed. 

If  it  be  true  that  a  married  woman  may  now  contract  as  she 
pleases,  save  as  to  the  exception  named  in  the  statute,  then, 

•  Louge  V.  Atkeson,  35  Tex.  Civ.  T  Lowry  v.   Carter,   46   Tex.   Civ. 

App.  303,  80  S.  W.  137;   Lowry  v.      App.  488,  102  S.  W.  930. 
Carter,  46  Tex.  Civ.  App.  488,  102 
S.  W.  930. 
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upon  the  very  reasoning  which  has  heretofore  relieved  her  from 
such  estoppel,  she  will  now  be  subject  to  it.  If  she  may  cove- 
nant to  warrant  a  title,  and  therefore  be  liable  upon  its  failure 
to  the  grantee,  there  is  no  reason  why  equity  will  not  estop  her 
to  assert  an  after-acquired  title.* 

§  2S0*  By  accepting  deed* 

Can  a  married  woman,  under  the  old  statutes,  be  estopped 
by  the  mere  acceptance  of  a  deed  ?  The  question  was  mooted, 
but  a  decision  of  it  expressly  pretermitted  by  the  supreme  court 
in  Holland  v.  Couts,  100  Tex.  232,  98  S.  W.  236.  In  White 
V.  Simonton,  34  Tex.  Civ.  App.  464,  79  S.  W.  621,  it  was  held 
that  the  acceptance  by  a  married  woman  of  a  deed  from  her 
father  conveying  property  which  the  grantor  declared  in  the 
deed  should  "constitute  fully  her  pro  rata  share  of  my  estate, 
real  and  personal,"  did  not  estop  her  thereafter  to  assert  title 
to  her  distributive  share  in  her  mother's  community  estate,  even 
though  it  was  shown  by  oral  testimony  that  she  and  her  sisters 
had  accepted  this  and  other  similar  deeds  as  a  full  settlement  of 
the  entire  community  estate.  The  deed  to  the  daughter  con- 
veyed to  her  a  life  estate  only  with  remainder  to  her  children. 
To  estop  the  grantee  in  the  case  was  to  hold  in  effect  that  she 
could  transfer  to  her  children  her  share  of  her  mother's  estate 
without  the  written  conveyance  required  by  law,  by  merely 
accepting  her  father's  deed.  This  was  denied.  A  writ  of  error 
was  refused.  Aside  from  the  oral  evidence  of  the  parties' 
understanding  of  the  deed,  which  could  not  affect  it  in  the 
absence  of  fraud  or  mutual  mistake,®  there  appears  to  havo 
been  no  inconsistency  in  the  claims  of  the  grantee.  The  deed 
purported  to  convey  only  the  grantor's  estate,  and  not  that  of 
his  wife,  so  that,  the  estoppel  could  in  no  event  have  arisen. 
The  true  rule  doubtless  is  that  the  acceptance  by  a  married 
woman  of  a  deed  may  or  may  not  constitute  an  estoppel  ui^oii 
the  doctrine  of  election,  which  we  will  now  consider. 

•  See  ante,  231.  »  Lindly  v.  Lindly,  102  Tex.  135, 

113  S.  W.  750. 
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§  251.  By  election. 

The  most  familiar  example  of  this  kind  of  estoppel  is  found 
in  the  case  of  wills.  No  person  will  be  permitted  to  set  up  a 
right  or  claim,  however  meritorious,  in  opposition  to  the  ex- 
press terms  of  a  will  under  which  he  has  accepted  a  benefit,  if 
the  two  rights  are  inconsistent.  When  confronted  with  the 
choice  between  a  benefit  as  devisee  in  a  will,  and  a  right  in 
another  capacity,  he  is  put  upon  his  election,  and  is  concluded 
by  his  choice.**  This  estoppel  differs  from  those  previously 
noticed,  in  that  there  is  no  element  of  misrepresentation  or 
fraud  in  it.  To  have  the  effect  of  an  estoppel  as  here  indicated, 
there  must  be  in  the  will  some  provision  the  acceptance  of  which 
by  the  wife  would  be  inconsistent  with  her  right  to  claim  in  the 
capacity  asserted ;  **  and  whether  or  not  the  wife  has  made  an 
election  is  a  question  to  be  determined  as  any  other  question  of 
fact." 

No  reason  is  apparent  why  the  doctrine  is  not  applicable  to 
deeds  as  well  as  to  wills.  The  principle  is  thus  tersely  put  by 
Justice  Story,  and  quoted  by  our  supreme  court  in  a  deed  case:  " 
"Election,  in  the  sense  here  used,  is  the  obligation  imposed 
upon  a  party  to  choose  between  two  inconsistent  or  alternative 
rights  or  claims  in  cases  where  there  is  clear  intention  of  the 
person  from  whom  he  derives  one  that  he  should  not  enjoy 
both.  Every  case  of  election,  therefore,  presupposes  a  plurality 
of  gifts  or  rights  with  an  intention,  express  or  implied,  of  the 
party  who  has  a  right  to  control  one  or  both,  that  one  should  bo 
a  substitute  for  the  other.  The  party  who  is  to  take  has  a 
choice,  but  he  cannot  enjoy  the  benefits  of  both." 

§  252.  By  ads  of  survivor^  administratrix,  etc 

No  good  reason  can  be  seen  why  the  wife  should  be  con- 
clusively estopped  to  claim  her  property,  by  reason  of  her  having 

10  Mo88  V.  Helaley,  60  Tex.  426.  v.  Stubenrauch,  —  Tex.  Civ.  App. 

Ulbid.;    PhiUeo  v.   Holliday,   24  — ,  133  S.  W.  531. 

Tex.  38;  Little  v.  Birdwell,  27  Tex.  "Mayo  v.  Tudor,  74  Tex.  471,  la 

688;  Mayo  v.  Tudor,  74  Tex.  471,  12  S.  W.  117. 

S.  W.  117;   Haby  v.  Fuos,  —  Tex.  W  Holland  v.  Couts,  100  Tex.  232, 

Civ.  App.  — ,  25  S.  W.  1121;  Autrey  98  S.  W.  230. 
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inventoried  and  returned  the  same  as  part  of  the  estate  of  her 
deceased  husband  or  of  the  community,  upon  qualifying  as 
administratrix  or  executrix.  Such  act  can  at  most  be  held  to 
be  only  a  circumstance  against  her  title,  but  one  that  may  be 
explained  away."  If,  in  addition  to  so  inventorying  and  return- 
ing such  property,  she  proceeds  further,  and  sells  the  same  to  a 
person  without  notice  of  her  rights,  a  different  question  will 
arise.  It  is  only  where  her  conduct  is  fraudulent  in  its  intention 
or  results  that  she  is  estopped,  and  it  cannot  be  seriously  con- 
tended that  the  acts  of  the  wife,  extending  no  further  than  the 
return  of  her  property  as  of  another's  estate,  are  in  any  sense 
fraudulent,  or  that  her  subsequent  laying  claim  thereto,  if  mis- 
taken in  such  return,  would  in  the  least  respect  be  unjust.  The 
contention  has  frequently  been  made,  but  never  upheld."  Nor, 
of  course,  can  her  acts  in  this  respect  affect  the  rights  of  her 
deceased  husband's  children  bv  a  former  wife.*^  But  after  the 
death  of  the  husband  the  survivor's  acts  are  those  of  a  feme 
sole,  and  she  may  then  estop  herself  by  any  act  which  would 
estop  one  generally.  Thus,  she  may  be  estopped  to  dispute  her 
void  deed,  by  treating  it  as  valid,  causing  a  sale  of  the  property 
by  the  guardian  of  the  minor  grantees,  receiving  the  purchase 
money,  and  the  like."  Though  her  act  as  an  independent  execu- 
trix in  allowing  a  claim  against  the  estate  of  her  deceased  hus- 
band would  not  preclude  her  afterwards  from  claiming  a  year's 
allowance  as  a  widow  under  the  statute  in  priority  over  such 
account.^  In  such  a  case  the  creditor  has  been  placed  in  no 
worse  position  by  the  approval  of  his  claim,  and  is  in  no  position 
to  plead  an  estoppel. 

§  2S3.  By  judgment 

Estoppel  by  judgment  is  so  intimately  connected  with  the 

M  Vemon't  Sayles'  Tex.  Civ.  Stat.  IB  Dunham   v.   Chatham,  21   Tex. 

art.  3348;    Haby   v.   Fuos,  —  Tex.  231,  73  Am.  Dec.  228. 

Cir.  App.  — ,  26  S.  W.  1121;  Mitch-  w  McCord  v.  HoUman,  —  Tex.  Civ. 

ell  T.  Mitchell,  80  Tex.  101,  15  S.  App.  — ,  46  S.  W.  114. 

W.    705;    Haley    v.    Gatewood,    74  n  Morrison  v.  Balzer,  35  Tex.  Civ. 

Tex.   281,    12   S.   W.   26;    Clapp   v.  App.  247,  80  S.  W.  248. 

Engledow,  72   Tex.   252,   10  S.   W.  » King  v.  BatUglia,  38  Tex.  Civ. 

402;  Tcml  v.  Sevier,  26  Tex.  516.  App.  28,  84  S.  W.  839. 

IL  R.— 21. 


322  I^IARITAL  RIGHTS. 

subject  of  judgments  in  general  that  the  two  cannot  well  be 
considered  separately.  It  will  suffice  in  this  connection  to  say 
that  married  women  are  concluded  by  the  judgments  of  courts 
having  jurisdiction  of  the  subject-matter  and  over  their  persons 
precisely  the  same  as  though  they  did  not  labor  under  the  dis- 
abilities of  coverture.  It  would  be  idle  to  permit  them  to  sue 
or  be  sued  if  the  result  of  such  litigation  should  not  be  binding 
upon  them.  Of  course,  they  are  not  bound  where  they  are  not 
properly  before  the  court."  Nor  are  they  bound  by  a  judgment, 
unless  the  same  vital  point  sought  again  to  be  put  in  issue  was 
properly  presented  by  the  pleadings,  and  thus  put  directly  before 
the  court  for  determination,  or  was  fairly  within  the  scope  of 
the  matters  necessarily  determined  by  the  court*®  The  rule  in 
this  respect  is  not  different  from  that  applicable  to  persons  other 
than  married  women. 

We  have  seen  that  a  married  woman  is  not  estopped  to  reclaim 
her  land  when  illegally  conveyed,  by  the  acceptance  of  the 
benefits  of  her  bargain.*  But  a  different  question  arises  where 
she  elects,  after  default  by  the  purchaser,  to  institute  foreclosure 
proceedings  against  him,  and  obtains  judgment  of  sale  against 
the  land  in  his  hands.  Here,  to  use  the  language  of  Lightfoot, 
Ch.  J.,  she  and  her  husband  say,  in  effect:  "We  have  sold  this 
land  to  .  .  .  [the  defendant].  We  have  made  him  a  title, 
reserving  a  vendor's  lien  thereon  to  secure  the  purchase  money, 
and  we  invoke  your  power  to  foreclose  this  lien."  *  Being  a 
proper  party  litigant,  and  the  judgment  foreclosing  the  lien  and 
ordering  the  sale  of  the  property  being  conclusive  of  the  exist- 
ence of  the  debt  and  lien,  she  is  concluded  by  the  judgment. 
This  is  estoppel,  not  by  matter  in  pais,  but  by  judgment  of  a 
competent  court.' 

WRead   v.    Allen,    66    Tex.    176;  W  philipowski  v.  Spencer,  63  Tex. 

Owen  V.  New  York  &  T.  Land  Co.  604. 

1 1  Tex.  Civ.  App.  284,  32  S.  W.  189,  1  Ante,   §  243. 

1057;  Bradford  v.  Knowles,  78  Tex.  «  Morris  v.  Tuner,  6  Tex.  Civ.  App. 
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TRADE  AND  BUSINESS. 

§  254.  Statute.  §  260.  Profits. 

§  255.  Comment  on  statutes.  §  261.  Damages  to  her  business. 

$  256.  As  a  sole  trader.  §  262.  Her  true  relation  to  the  ai- 

§  257.  As  a  partner.  tempted  business. 

^  258.  Purchases  on  credit.  §  263.  Presumptions  and  burden  of 

§  259.  Purchases     with      borrowed  proof, 

money. 

§  254.  Stotute. 

'*Any  married  woman  within  this  state  may,  with  the  con- 
sent of  and  joined  by  her  husband,  apply  to  the  district  court 
of  the  county  in  which  she  may  be  a  bona  fide  resident,  for 
judgment  or  order  of  the  said  court  removing  her  disabilities  of 
coverture,  and  declaring  her  feme  sole  for  mercantile  and  trad- 
ing purposes. 

"Said  application  shall  be  in  the  form  of  a  petition  in  writing 
addressed  to  said  court,  setting  out  the  cause  or  causes  which 
make  it  desirable  or  advantageous  to  said  married  women  to  be 
so  declared  feme  sole. 

^'Upon  the  filing  of  said  petition  same  shall  be  docketed  as  in 
other  cases,  and  at  any  time  thereafter  the  district  court  may,  in 
term  time,  take  up  and  hear  said  petition  and  evidence  in  regard 
thereto. 

"If,  upon  a  hearing  of  said  petition  and  evidence  relating 
thereto,  it  should  appear  to  the  court  that  it  would  be  to  the- 
interest  and  advantage  of  the  said  married  woman  so  applying^ 
then  said  court  shall  enter  its  order  or  decree  declaring  said 
married  woman  feme  sole  for  mercantile  or  trading  purposes, 
and  thereafter  the  said  married  woman  may,  in  her  own  name, 
contract  and  be  contracted  with,  sue  and  be  sued,  and  all  of 
her  separate  property  not  exempt  from  execution  under  the 
exemption  laws  of  Texas  shall  thereafter  be  subject  to  her  debts 

323 


324  MARITAL  RIGHTS. 

and  liable  under  execution  therefor,  and  her  contracts  and  obli- 
gations shall  be  as  binding  on  her  as  if  she  were  a  feme  sole. 
Provided,  however,  that  no  married  woman  shall  convey  or  en- 
cumber her  separate  real  property  except  as  now  provided  by 
law."  * 

§  255.  Comment  on  statutes* 

The  application  of  a  married  woman  to  be  declared  feme  sole 
for  mercantile  or  trading  purposes  is  an  ex  parte  proceeding,  and 
calls  for  the  issuance  of  no  summons  or  notice  to  anyone.  The 
husband  should  join  in  the  application  to  show  his  consent,  anti 
there  is  therefore  no  need  of  citing  him.  The  district  court 
having  jurisdiction  is  authorized  to  hear  the  same  at  any  time, 
upon  evidence,  at  term  time,  and  in  the  exercise  of  his  dis- 
cretion as  a  trier  of  the  fact,  to  make  or  to  refuse  to  make  an 
order  declaring  such  married  woman  feme  sole  for  mercantile 
or  trading  purposes.  It  is  quite  important  to  note  the  enlarged 
capacity  conferred  by  the  statute  upon  the  courts  making  the 
order.  "Thereafter,"  it  is  declared,  "the  said  married  woman 
may,  in  her  own  name,  contract  and  be  contracted  with,  sue  and 
be  sued,  and  all  of  her  separate  property  not  exempt  from  execu- 
tion under  the  exemption  laws  of  Texas  shall  thereafter  be 
subject  to  her  debts  and  liable  under  execution  therefor,  and 
her  contracts  and  obligations  shall  be  as  binding  on  her  as  if 
she  were  a  feme  sole."  No  limitation  is  made  upon  her  power 
to  contract,  but  she  is  henceforth  expressly  authorized  to  con- 
tract as  a  feme  sole.  She  is  not  limited  to  contracts  incurred  in 
mercantile  pursuits.  Any  property  belonging  to  her,  and  not 
exempt  from  forced  sale,  may  be  taken  for  such  debts.  It  is  not 
thought  the  purpose  of  the  final  proviso  as  to  conveyances  or 
encumbrances  of  her  separate  real  estate  was  to  prevent  such 
property  from  being  taken  on  proper  execution,  but  merely  to 
leave  intact  the  present  statutes  of  conveyances.  Prior  to  the 
act,  such  property  was  always  held  liable  in  execution  against 
the  wife,  and  should  be  so  held  now. 

The  proceeding  is  special  and  ex  parte,  and  the  judgment  of 

4  Vernon's  Sayles*  Tex.  Civ.  Stat, 
arts.  4C29a,   4620d. 


TRADE  AND  BUSINESS.  325 

the  district  court  is  final.  No  appeal  is  provided  for.  The 
burden  would  be  upon  one  who  asserted  a  right  under  such  a 
proceeding  to  prove  a  compliance  with  the  statute,  since  no  pre- 
sumptions of  jurisdiction  will  be  indulged  merely  from  the  fact 
the  court  acted.* 

Of  course,  as  to  those  married  women  who  do  not  avail  them- 
selves of  the  statute,  the  law  as  it  **aforetime  was"  will  govern, 
and  necessarily  most  of  what  is  said  in  subsequent  sections  on 
this  subject  has  reference  to  those  married  women  who  have  not 
been  by  any  act  emancipated. 

Again,  independently  of  the  act  quoted  in  the  preceding  sec- 
tion, the  effect  to  be  given  to  the  act  of  March  21,  1913,  becomes 
all  important  in  its  bearing  on  the  questions  discussed  in  this 
chapter.  This  statute  has  already  been  noticed  in  the  chapters 
on  Contracts  and  Conveyances,  and  elsewhere,  and  if  our  con- 
clusions there  stated  are  correct,  its  effect  is  to  emancipate  all 
married  women  in  Texas  so  that  they  may  contract  and  incur 
obligations  as  unmarried  women,  with  the  sole  exception  noted 
in  the  statute.  Any  married  woman  may  therefore  engage  in 
a  mercantile  or  other  trading  business  without  her  husband's 
consent,  in  so  far  as  her  ability  to  make  binding  contracts  is 
concerned. 

§  256.  As  a  tole  trader. 

That  the  wife  may  own  in  her  individual  right  such  prop- 
erty as  is  ordinarily  known  as  merchandise  is  too  plain  for 
argument;  but  whether  or  not  she  can  sell  such  property  at  a 
profit  upon  its  cost  to  her,  and  again  invest  the  proceeds  in 
similar  goods  to  be  again  sold,  and  the  process  of  reinvestment 
repeated  indefinitely,  for  the  purpose  of  acquiring  gain,  and 
the  entire  property  be  hers  in  her  separate  right,  is  quite  a  dif- 
ferent question.  There  is  no  rule  of  law  prohibiting  a  wife 
from  becoming  a  merchant  on  her  own  account,  but  in  the  very 
nature  of  the  enterprise,  its  successful  management  by  her  is 
so  at  variance  with  our  whole  thcorv  of  her  marital  disabilities 
that  such  a  thing  is  well  nigh  impossible.  For  the  very  things 
most  necessary  to  be  done  as  a  merchant  are  the  very  things 

>  Sm  ante,  S  198. 
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she  cannot  do  by  reason  of  her  coverture.  Where  the  wife  by 
reason  of  abandonment  is  acting  as  a  feme  sole,  her  powers 
would  not  be  so  circumscribed/ 

§  257.  As  a  partner. 

She  can  no  more  become  a  partner  in  such  an  enterprise  than 
she  can  become  a  sole  trader.  She  encounters  the  same  diffi- 
culties in  each  instance.  And  it  can  make  no  difference  whether 
her  attempted  partnership  is  with  her  husband  or  someone  else.^ 
If  with  her  husband,  the  effect  is  to  make  him  liable,  and  not 
her,  for  his  agreement  is  binding,  and  hers  is  not.*  The  mar- 
riage of  a  feme  sole  partner  at  once  dissolves  the  copartnership, 
as  her  disabilities  are  such  that  she  cannot  longer  continue  in 
that  relation.®  Even  under  present  statutes  enlarging  the  con- 
tract and  property  rights  of  married  women,  it  is  thought  a 
marriage  would  dissolve  such  copartnership,  because,  if  for  no 
other  reason,  after  marriage  the  profits  on  the  wife's  investments 
would  no  longer  belong  to  her  and  therefore  the  partnership 
would  be  materially  prejudiced. 

§  258.  Purchases  on  credit. 

Merchandise,  when  purchased  by  the  wife  out  of  her  own 
funds,  of  course,  becomes  her  separate  property,  and  she  may 
sell  the  same  for  cash  or  on  credit  as  she  sees  fit ;  and  she  may, 
provided  she  buys  for  cash  and  uses  only  her  separate  funds, 
replenish  her  depleted  stock  from  time  to  time;  and  to  this 
extent  she  may  become  a  merchant  either  upon  her  own  account 
or  as  a  partner  with  another,  for  she  has  done  nothing  incon- 
sistent with  the  disabilities  of  her  coverture,  nor  of  which  any 
creditor  of  the  husband  or  community  can  complain.    She  is  in 

•  Peck  V.   Morgan,   —   Tex.   Civ.  •  Cleveland    v.    Spencer,   —    Tex. 

App.  — ,  156  S.  W.  917.  Civ.  App.  — ,  50  S.  W.  406:  Cockrum 

^  Bradford    v.    Johnson,    44    Tex.  v.  McCracken,  1  Tex.  App.  Civ.  Caa. 

381;    Wallace   v.    Finberg,   46   Tex.  (White  &  W.)  29;  Wallace  v.  Fin- 
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437;   Miller  v.  Marx,  65  Tex.  131;  » Brown    v.    Chancellor,    61    Tex. 
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this  respect  only  using  her  own  as  she  has  a  right  to  do.  But 
she  cannot,  for  the  purpose  of  replenishing  her  stock,  make 
purchases  on  credit  with  the  expectation  of  paying  therefor  out 
of  the  profits  of  the  enterprise.  Such  purchases  become  com- 
munity property  and  are  immediately  liable  for  the  husband's 
debts."  Indeed,  the  authorities  tend  to  hold  that  purchases  on 
credit  by  the  wife  necessarily  become  a  part  of  the  community 
estate,  whether  her  intention  at  the  time  of  the  purchase  be  to 
make  payment  out  of  the  community  funds  of  herself  and  hus- 
band, or  not.  Such  is  probably  the  accepted  doctrine  of  the 
cases  cited.  But  it  can  hardly  be  said  that  the  court  in  Epperson 
V.  Jones,  which  is  authority  for  the  later  cases,  meant  to  state  the 
rule  so  broadly.  In  that  case  the  reason  for  holding  the  pur- 
chases on  credit  to  be  community  property  was  put  upon  the 
ground  that  the  husband,  and  not  the  wife,  was  liable  for  pay- 
ment, and,  being  his  debt  and  payment  being  entitled  to  be 
enforced  against  the  community  property,  consequently  the 
goods  so  purchased  became  a  part  of  that  estate  rather  than  of 
the  wife's.  There  was  nothing  to  make  them  the  wife's  goods. 
She  had  neither  paid  nor  intended  to  pay  for  them.  The  hus- 
band had  made  himself  liable,  and  it  was  so  held.  The  same 
may  be  said  of  the  other  cases  following  that  doctrine.  But 
no  good  reason  can  be  shown  why  purchases  by  the  wife  on 
credit,  where  the  credit  is  extended  to  her  alone,  and  where  all 
parties  expect  her  to  meet  the  deferred  payments  out  of  her 
own  funds,  and  the  husband's  credit  is  in  no  way  employed, 
are  for  that  reason  alone  community  property.  True,  the  seller 
has  no  means  of  enforcing  against  her  payment  for  such  pur- 
chases, but  that  is  a  matter  that  concerns  him,  and  him  only; 
if  he  trusts  the  wife,  and  she  afterward  makes  payment  from 
her  separate  property,  it  would  seem  the  new  acquisition  ought 
to  be  held  to  belong  to  her,  since  her  property  was  given  in 

M  Epperson  v.  Jones,  65  Tex.  425,  App.  — ,  26  S.  W.  924 ;  Richburg  t. 

ic.  69  Tex.  586,  7  S.  W.  488;  Smith  Mcllwaine,   —   Tex.    Civ.   App.   — , 

▼  Bailey,  66  Tex.  653,  1  S.  W.  627 ;  131    S.    W.    1166;     Applebaum    ▼. 

Middlebrook  Bros.  v.  Zapp,  73  Tex.  Bates,  3  App.  Civ.  Cas.   (Willson) 

29,  10  S.  W.  732;  Hamilton-Brown  205. 
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exchange  for  it.  No  reason  exists  for  saying  it  should  be  com- 
munity, and  every  reason  exists  for  saying  it  should  belong  to 
her.  If  she  refuses  to  comply  with  her  contract  of  purchase, 
neither  she  nor  her  husband  is  liable.  She  has  lost  the  money 
paid,  and  the  seller  that  remaining  unpaid.  But  the  com- 
munity, not  being  liable,  should  not  be  benefited.  If  she  bona 
fide  expected  to  pay,  it  should  be  hers;  if  not,  it  would  belong 
to  neither.  As  said  in  Epperson  v.  Jones,  65  Tex.  425,  s.  c  69 
Tex.  586,  7  S.  W.  488 :  'The  property  purchased  takes  im- 
mediately the  same  status  and  character  as  that  given  or  to  bo 
given  in  exchange  for  it,  and  if  the  one  is  liable  for  the  hus- 
band's debts,  the  other  is  also."  It  is  not  denied  that  if  the 
husband  in  any  way  becomes  liable  for  payment, — a  very  easy 
thing  to  do, — the  above  reasoning  has  no  application.  Upon 
the  same  arguments  the  purchases  would  then  be  community. 
And  since  in  nearly  every  instance  the  husband,  either  by  ex- 
pressly authorizing  the  purchases  or  permitting  the  same  to  be 
made  under  such  circumstances  as  indicate  a  willingness  to  be 
bound,  is  really  liable  for  payment,  the  purchases  on  credit  by 
the  wife  are  therefore  community  property.  It  does  not  neces- 
sarily follow  that  the  husband  would  be  liable  for  the  wife's 
purchases  on  credit  in  her  mercantile  business.  If  he  is  liable, 
it  is  only  upon  the  theory  of  agency, — that  is,  that  she  really 
purchased  for  him, — but  unless  he  in  some  way  makes  the  pur- 
chase his,  he  is  not  bound.** 

§  259.  Purchases  with  borrowed  money* 

So  it  appears  that  the  character  of  the  fund  from  which  pay- 
ment is  expected  to  be  made  will  largely  control  the  status  or 
character  of  the  new  acquisition.  If  the  one  be  community  or 
separate,  so  will  the  other.  Thus,  a  promise  to  pay  out  of  crops 
grown  upon  the  wife's  land  was  a  purchase  upon  community 
credit,  and  the  purchase  not  the  wife's."  Under  former  stat- 
utes the  wife  had  no  credit  as  a  merchant,  for  the  debts  were 
not  such  as  she  might  contract;  "  hence  the  rare  instances  of 

"  Jones  V.  0.  W.  Lyman  MiUinery  i«  Cleveland  v.  Cole,  65  Tex.  402. 
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such  purchases  hecoming  separate  property.  If  the  credit  was 
secured  by  an  hypothecation  or  pledge  of  her  property,  the 
transaction  was  not  distinguishable  on  principle  from  an  ordi- 
nary purchase  upon  credit.  While  she  would  not  be  bound  in- 
dividually, her  property  would,  and  the  controlling  question 
was  still,  whether  or  not  the  husband's  credit  was  in  any  way 
employed.  Money  borrowed  by  the  husband  with  a  mortgage 
by  the  wife  upon  her  property  as  security  is  community,  and 
its  investment  in  a  mercantile  business  will  constitute  it  of  that 
estate.  If  our  reasoning  in  this  and  the  preceding  section  be 
sound,  then  it  follows  that  money  borrowed  by  the  wife,  either 
with  or  without  pledging  her  property  as  security,  if  the  hus- 
band's credit  is  in  no  way  employed,  and  goods  purchased  with 
such  money,  will  be  her  separate  property.  It  is  not  certain 
from  the  facts  as  reported  in  Heidenheimer  Bros.  v.  McKeen, 
63  Tex.  229,  whether  this  is  in  conflict  with  the  rule  as  held 
in  that  case  or  not.  There  it  was  held  that  neither  the  monev 
borrowed  upon  the  faith  of  the  wife's  separate  property  as 
security,  nor  the  merchandise  in  which  it  was  invested,  was  her 
separate  property.  It  does  not  appear  whether  the  husband 
was  liable  for  the  repayment  of  the  money  or  not.  The  infer- 
ence is  that  he  was.  The  following  language  is  used :  "Xow, 
fiuppose  that  the  debt  incurred  in  securing  the  loan  had  been  paid 
^vithout  any  resort  whatever  to  the  deed  of  trust,  it  would  not 
be  insisted,  we  apprehend,  that  the  money  or  merchandise  either 
1)ecame  the  separate  property  of  the  wife,  simply  because  her 
real  estate  had  been  used  as  a  security  for  the  debt,"  implying 
that  her  property  was  only  secondarily  liable.  The  interroga- 
tory is  susceptible  of  an  affirmative  answer  if  the  husband's 
credit  was  not  employed  and  payment  was  made  out  of  the  wife's 

separate  funds.    Then,  surely,  the  money,  and  the  merchandise 

purchased  with  it,  would  be  the  wife's.^* 
Under  present  statutes  many  of  the  decisions  have  lost  their 

importance  since  the  reasons  underlying  them  no  longer  exist. 

^any  contracts  of  the  wife  are  now  binding  which  before  had 

no  force  whatever,  and  to  this  extent  married  women  are  not 

80  hampered  in  their  efforts  to  engage  in  trade. 

**See  poet,  370,  371. 
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§  260.  ProfiU. 

If  profits  derived  from  selling  the  wife's  goods  and  mer- 
chandise were  hers,  she  might  become  a  merchant.  For  if  she 
may  not  purchase  upon  credit,  she  may  certainly  buy  for  cash, 
and  if  to  the  original  stock  she  could  add  from  time  to  time 
the  profits  arising  from  her  sales,  her  business  would  increase, 
and  she  would  enjoy  precisely  the  same  privileges  as  could 
a  stranger  to  the  husband,  so  far  as  the  latter's  debts  are  con- 
cerned. But,  as  will  more  fully  appear  in  the  discussion  of 
community  property,"  profits  derived  from  an  investment  of 
the  wife's  funds  do  not  belong  to  her;  without  the  addition  of 
these  profits,  her  business,  her  capital  invested,  from  constant 
sales,  expenses,  and  the  like,  would  dwindle  away  and  be  lost, 
or,  at  least,  would  never  be  increased  by  the  enterprise.  If 
she  engage  in  mercantile  pursuits,  she  must  either  buy  for  cash 
or  in  such  manner  as  not  to  involve  her  husband's  credit,  and 
be  aWe  at  all  times  to  point  specifically  to  her  property.  She 
must  not  mingle  with  her  own,  goods  purchased  in  any  way 
upon  her  husband's  credit,  nor  with  the  profits  from  her  own 
investment;  these  are  not  hers.*^  The  husband  and  wife  can- 
not, by  their  mere  agreements  between  themselves,  affect  the 
rule,  and  convert  community  into  separate  property." 

There  is  nothing  in  the  act  of  March  13,  1911,  or  in  the 
act  of  March  21,  1913,  changing  profits  as  such  from  community 
to  separate  property ;  hence,  under  either  act  the  married  woman 
who  attempts  to  engage  in  a  commercial  business  will  be  con- 
fronted with  embarrassment,  for  such  profits  are  community 
property." 

wPost,  §  319.  S.    W.   705;    Middlebrook   Bros.   v. 
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§  261.  Damages  to  her  business. 

Actual  damages  are  always  allowed  in  any  case  upon  the 
theory  of  compensation,  in  the  place  of  the  thing  taken,  de- 
stroyed, or  injured.  In  the  very  nature  of  things,  then,  its 
status  as  property  will  be  the  same  as  that  for  which  it  stands, 
precisely  as  the  proceeds  of  a  voluntary  sale  or  exchange  of 
the  property.  If  the  property  taken,  destroyed,  or  injured  be 
separate  property,  the  damages  will  also  be  of  that  estate;  if 
community,  then  of  that  estate. 

Damages  to  a  wife's  mercantile  business,  as  loss  of  credit, 
injury  to  her  reputation  as  a  dealer,  and  the  like,  whether 
viewed  as  actual  or  exemplary  damages,  are  nevertheless  com- 
munity property.*' 

§  262.  Her  true  relation  to  the  attempted  business. 

Since  a  married  woman  may  not,  for  the  reasons  we  have  dis- 
cussedy  become  a  merchant,  it  is  well  to  note  what  effect  her 
efforts  to  engage  in  such  an  enterprise  will  have  upon  her  money 
invested.  She  may  own  separate  property  in  merchandise,  but, 
upon  engaging  in  the  business  of  buying  and  selling,  it  is,  in 
the  manner  already  shown,  certain  to  become  commingled  with 
goods  not  belonging  to  her.  Being  unable,  then,  to  preserve  her 
property  in  such  form  as  that  she  may  always  point  with  cer- 
tainty to  it,  and  the  burden  of  doing  so  being  ever  upon  her,  she 
losses  it  to  her  husband's  creditors,  and  is  considered  as  a  mere 
creditor  of  her  husband,  firm,  or  concern,  as  the  case  may  be,  to 
the  extent  of  her  investments.*®  And  she  occupies  no  better 
position  than  other  general  creditors. 

There  is  yet  another  reason  why  a  married  woman  could  not 
successfully  engage  in  a  business  on  her  own  account  under  the 
statutes  long  in  force  in  Texas.  By  these  statutes  the  husband 
^as  given  the  sole  control  and  management,  if  not  the  disposi- 
tion, of  her  property.  So  that,  if  she  was  the  owner  of  a  mercan- 
tile or  other  trading  business,  he  became  entitled  to  control  and 

U  Ainsa   ▼.   Moses,   —  Tex.   Civ.  Zapp,  73  Tex.  29,  10  S..W.  732;  Pur 

-App  — ,  100  S.  W.  791.  dom  v.  Boyd,  82  Tex.  130,  17  8.  W. 
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manage  it  as  her  agent  appointed  by  law.    But  we  have  seen  he 
is  no  longer  such  agent, 

§  263.  Presumptions  and  burden  of  proof. 

It  will  be  borne  in  mind  that  the  presumption  of  the  com- 
munity character  of  property  acquired  by  either  spouse  during 
marriage  is  very  strong,  and  can  be  overcome  only  by  clear  and 
convincing  proof  that  it  belongs  to  one  or  the  other  of  them, 
and  that  the  burden  of  proving  its  separate  character  is  always 
upon  him  who  asserts  it.  Hence,  it  is  not  the  duty  of  creditors 
seizing  the  stock  found  in  the  possession  of  the  husband  and 
wife,  or  either  of  them,  for  the  husband's  debts,  to  establish 
its  community  character.  He  may  rely  upon  the  legal  presump- 
tion  to  that  effect,  and  if  the  wife  claims  the  property,  she 
must  be  able  to  show  affirmatively  that  she  acquired  it  in  some 
way  authorized  by  pur  laws.  If  it  has  undergone  changes  and 
mutations,  she  must  be  able  to  follow  it  through  all  these,  and 
establish  its  identity.^ 

1  Jones  V.  Epperson,  69  Tex.  586,  Brown  Shoe  Co.  v.  Lastinger,  —  Tex. 

7  S.  W.  488;  Morris  v.  Hastings,  70  Civ.  App.  — ,  26  S.  W.  924;  Ratto 

Tex.  26,  8  Am.  St.  Rep.  570,  7  S.  W.  v    HoUand,  2  Tex.  App.  Civ.   Caa. 

649;  Claflin  v.  Pfeiffer,  76  Tex.  469,  (WiUson)  410;  Gentry  v.  McCarty, 

13  S.  W.  483;  Purdom  v.  Boyd,  82  —  Tex.  Civ.  App.  — ,  141  S.  W.  152. 
Tex.  130,  17  S.  W.  606;  Hamilton- 
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§  264.  Wife's  torts  generally. 

A  married  woman  was  by  the  common  law  incapable  of  bind- 
ing herself  by  contracts,  and  therefore,  like  an  infant,  she  could 
not  be  made  liable  for  a  wrong  in  an  action  for  deceit  or  the 
like,  when  this  would  have  in  substance  amounted  to  making  her 
liable  on  a  contract.  In  other  cases  of  wrong  she  was  not  under 
any  disability,  nor  had  she  any  immunity ;  but  she  had  to  sue 
and  be  sued  jointly  with  her  husband,  inasmuch  as  her  property 
was  the  husband's,  and  the  husband  got  the  benefit  of  a  favorable 
judgment,  and  was  liable  to  the  consequences  of  an  adverse  one.* 
While  adopting  a  system  of  martial  laws  very  greatly  at  vari- 
ance with  the  common  law,  we  have  not  altogether  abrogated  the 
common-law  doctrine  upon  the  subject  of  torts  of  married 
women.  It  is  said  that  the  common-law  rule,  holding  the  hus- 
band liable  for  the  wife's  torts,  does  not  rest  entirely  upon  the 
ground  that  he  takes  by  marriage  all  lier  personal  property,  and 
that  she  is  presumed  to  have  no  separate  estate.  It  rests,  per- 
haps, mainly  upon  the  supposition  that  her  acts  are  the  result 
of  the  superior  will  and  influence  of  the  husband.  "Owing  to 
the  intimate  relation  between  husband  and  wife,  and  to  the 
nature  of  the  control  given  him  by  law  and  social  usage  over 
her  conduct  and  actions,  it  would  be  difficult,  if  not  impossible, 
for  the  courts  to  determine  when  she  had  acted  at  her  own  in- 

>Webb*s  Pollock,  Torts,  63. 
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stance,  and  when  she  was  guided  by  his  dictation.  While  our 
statutes  are  framed  with  the  view  of  securing  to  the  wife  her 
separate  property,  and  of  sedulously  protecting  her  with  refer- 
ence to  it,  against  the  recognized  and  controlling  influence  of 
the  husband  over  her  conduct,  it  would  be  a  stretch  of  judicial 
authority  to  hold  that  the  common-law  responsibility  attaching 
to  him  for  the  acts  of  the  wife  is,  by  mere  implication, 
abolished."  » 

Not  only  is  the  husband  liable  for  her  torts,  but  she  is  liable 
herself,  except  where  she  acts  under  the  coercion  of  her  husband,^ 
and  both  may  be  required  to  respond  in  exemplary  as  well  as 
actual  damages.*  Many  courts  have  held  that,  since  the  hus- 
band and  wife  are  in  contemplation  of  law  but  one  person,  the 
torts  of  the  wife  committed  in  the  presence  of  the  husband  are 
presumed  to  be  impelled  by  his  martial  power,  and  that  she 
is  not  liable  at  all,  but  that  this  presumption  may  be  overcome 
by  proof.®  But  this  doctrine  is  peculiarly  applicable  to  those 
states  where  the  common-law  fiction  of  unity  still  obtains.  With 
us  it  is  greatly  relaxed,  and  the  reason  that  prompted  such  a 
holding  does  not  exist  to  the  degree  that  it  formerly  did. 

Where  the  husband  had  been  compelled  to  pay  a  judgment 
recovered  against  him  for  the  wife's  tort,  some  question  might 
be  raised  as  to  the  wife's  liability  to  him  for  reimbursement  out 
of  her  separate  estate  in  case  she  had  one.  But  when  it  is 
remembered  that  the  husband's  liability  for  her  torts  is  based 
more  upon  his  supposed  authority  over  her  person,  and  conse- 
quent responsibility  for  her  conduct,  than  upon  the  theory  that 


8  McQueen  v.  Fulgham,  27  Tex. 
403;  Zeliflf  v.  Jennings,  61  Tex.  458; 
Nichols  V.  Nichols,  147  Mo.  387,  48 
S.  W.  947. 

4  Crawford  v.  Doggett,  82  Tex. 
139,  27  Am.  St.  Rep.  859,  17  S.  W. 
929;  Taylor  v.  Stephens,  17  Tex. 
Civ.  App.  36,  42  S.  W.  1048 ;  Mager- 
stadt  V.  Lambert,  39  Tex.  Civ.  App. 
472,  87  S.  W.  1008;  Patterson  v. 
Frazer,  —  Tex.  Civ.  App.  — ,  93  S. 
W.  146;  Lehmann  v.  Medack,  — 
Tex.  Civ.  App.  — ,  152  S.  W.  438; 
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Ind.  427,  83  Am.  Qec.  356;  Kosmins- 
ky  V.  Goldberg,  44  Ark.  401;  Baker 
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her  property  is  his,  and  that  she  cannot  therefore  respond  to  a 
judgment,  it  is  plain  that  he  would  have  no  such  right  against 
her.  Judgment  is  permitted  against  him  because  of  his  sup- 
posed personal  liability.  He  is  a  joint  tort  feasor,  and  cannot 
seek  contribution  against  anyone,  much  less  his  wife. 

§  265.  Same;  further  of  the  husband's  liability. 

We  are  slowly,  but  surely,  getting  away  from  the  legal  fiction 
of  unity  of  husband  and  wife,  and  by  legislative  act  and  judi- 
cial utterance  are  turning  from  a  rule  fraught  with  such  absurd 
consequences  into  the  broader  way  marked  by  enlightened 
modem  experience.  At  common  law,  where  the  wife's  separate 
l^al  existence  was  not  recognized,  and  where  all  that  she  had 
became  her  husband's  on  marriage,  where  she  could  neither  sue 
nor  be  sued,  there  was  some  reason  for  holding  the  husband 
liable  for  her  torts.  But  with  us,  where  it  is  held  in  the  latest 
opinions  of  the  supreme  court  that  we  never  adopted  the  com- 
mon law  of  marital  rights,  but  regulated  the  same  by  statutes^ 
which  recognize  the  separate  identity  of  the  wife,  authorizing 
her  to  own  and  control  her  estate,  make  contracts  and  convey- 
ances almost  ad  libitwn,  sue  and  be  sued,  it  must  be  confessed 
the  courts  are  hard  pressed  for  a  sane  reason  for  a  decision  so 
monstrously  unjust.  To  hold  an  innocent  husband  in  damages 
for  the  slanderous  words  of  his  wife  in  which  he  in  no  manner 
participated,  over  whom  he  in  point  of  fact  had  no  control  or 
influence,  is  so  shocking  to  one's  sense  of  fairness  and  common 
honesty  as  to  bring  the  courts  announcing  such  doctrine  into 
contempt  for  their  slavish  adherence  to  hoary  precedent.  That 
**the  rule  ceases  when  the  reason  ceases"  has  become  a  vain 
boast  if  the  law  is  to  continue  as  it  has  been  applied. 

§  266.  Her  liability  for  the  torts  of  others. 

For  all  torts  committed  by  a  married  woman  during  cover- 
ture in  person,  except  those  committed  by  her  under  coercion 
of  her  husband,  and  such  as  are  connected  with  her  invalid 

TBarkley  ▼.  Dumke,  99  Tex.  150, 
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contracts^  and  such  as  are  committed  against  her  husband,  she 
is  liable,  as  has  been  seen.  Thus,  she  may  bo  sued  for  assault 
and  battery ;  for  slander ;  for  trepass ;  for  conversion ;  for  burn- 
ing property,  and  the  like.  But  at  common  law  she  could  not 
be  held  responsible  for  the  act  of  another  as  her  agent,  because 
she  could  not  contract,  and  hence  could  have  no  agent.  It  is 
clear  that  before  a  person  can  be  held  liable  for  the  act  of  an 
agent,  there  must  be  the  relation  of  principal  and  agent,  or 
master  and  servant,  existing  between  them.  This  relation,  too, 
must  bo  a  contract  relation.  For  the  foundation  of  the  rule, 
respondeat  superior,  is  contract,  express  or  implied,  by  means 
of  which  the  servant  stands  in  the  place  of  the  master,  so  that 
in  law  his  act  is  regarded  as  the  act  of  the  master.  And  where 
there  can  be  no  contract  the  relation  docs  not  exist,  and  there 
is  no  foundation  for  the  rule.  So,  it  follows  that  the  wife  is 
never  liable  for  the  act  of  another  save  in  those  cases  where 
that  other  is  acting  as  her  duly  authorized  agent,  in  a  matter 
concerning  which  she  is  authorized  by  our  law  to  contract  with 
him.  Her  liability  is  now  greater  than  it  was  at  common  law 
in  this  respect,  since  now  there  are  many  things  that  may  be 
done  by  her  through  an  agent.  And  where  she  may  have  an 
agent,  and  that  agent  commits  a  tort  in  the  management  of  her 
business,  there  is  nothing  to  prevent  the  rule  of  respondeat 
superior  applying  as  though  she  were  sole.  Doubtless  it  would 
be  required  that  her  contract  with  her  agent  be  a  personal,  con- 
scious one,  and  not  mere  statutory  control  and  management 
given  to  her  husband ;  *  for  as  to  her  this  control  is  in  no  sense 
the  result  of  contract.  His  torts,  or  the  torts  of  those  under 
him,  in  the  management  of  her  business,  unless  she  has  auth- 
orized them  in  some  way,  could  not  fairly  be  attributed  to  her.* 
The  torts  of  her  minor  children  are  governed  by  the  same  princi- 
ple,— that  is,  she  is  not  liable  except  where  the  act  was  com- 
mitted at  her  direction,  express  or  implied,  or  within  the  scope 
of  the  duties  imposed  upon  the  child  by  her." 

•  Henry  v.  Voltz,  1  Tex.  App.  Civ.  10  Lessoff  v.  Gordon,  —  Tex.  dw. 
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§  267.  Crimes  by  married  women* 

"A  married  woman  who  commits  an  offense  by  the  command 
or  persuasion  of  her  husband  shall  not  in  any  case  be  punished 
by  death,  but  may  be  imprisoned  for  life,  or  a  term  of  years, 
according  to  the  nature  and  degree  of  the  crime;  and  in  cases 
not  capital  she  shall  receive  only  one  half  the  punishment  to 
which  she  would  otherwise  be  liable."  ^^ 

With  the  foregoing  limitation,  and  the  further  exception  that 
she  cannot  be  an  accessory  to  an  offense  committed  by  her  hus- 
band," she  is  amenable  to  the  law  for  every  infraction  thereof,  as 
fully  as  though  she  were  sole,  or  a  man.  She  may  sign  any 
necessary  recognizance  or  bond  in  a  proceeding  wherein  she  is 
defendant,  and  she  and  her  property  are  bound  by  it.*'  She 
may  be  prosecuted  for  an  offense  committed  by  her  against 
her  husband,  such  as  assault,  assault  and  battery,  and  the  like. 
There  are,  however,  some  offenses  which  she  cannot,  because  of 
her  disability  to  contract,  commit.  She  cannot  bo  guilty  of  our 
statutory  offense  of  disposing  of  mortgaged  property,  where  the 
property  mortgaged  by  her  is  community  property,  which  under 
die  law  the  husband  alone  may  dispose  of,  for  her  instrument 
would  not  be  the  "valid  subsisting  mortgage"  required  in  a 
criminal  prosecution.  Nor  can  she  mortgage  her  own  prop- 
erty except  with  the  consent  of  the  husband,  under  statutes  giv- 
ing him  the  management  and  control,**  but  under  present  stat- 
utes, her  capacity  to  contract  being  enlarged,  her  criminal 
liability  is  correspondingly  increased. 

Of  course,  she  might  be  guilty  of  the  crimes  of  malicious 
mischief,  arson,  or  the  like,  irrespective  of  the  ownership  of 
the  property,  for  the  validity  of  no  contract  is  involved.  She 
may,  by  aiding  and  abetting  another  to  commit  a  crime,  her- 
self be  guilty  as  a  principal,  and  punished  as  such^  or  as  an 
aooomplice,  according  to  the  facts. 

§  268.  Hmband's  torts  against  the  wife. 

The  wife  may  be  the  recipient  of  wrong  the  same  as  though 


U  Penal  Code,  art  36. 

»Id.  art.87. 

»Code  Crim.  Ptoc.  art.  324. 

H.  R.— 22. 


M  Jones  v.  State,  31  Tex.  Crim. 
Rep.  252,  20  8.  W.  678. 


338  MARITAL  RIGHTS. 

she  were  sole,  and  where  that  wrong  is  imposed  upon  her  by 
another  than  her  husband,  she  has  her  legal  redress.  But  out 
of  deference  to  the  rules  of  the  common  law,  for  no  better  reason 
has  been  given,  it  is  not  thought  proper  to  allow  her  an  action 
against  her  husband  for  an  injury  inflicted  upon  her  person 
or  reputation.  He  may  thereby  expose  himself  to  a  criminal 
prosecution  if  he  violates  the  penal  law,  but  he  is  not  liable 
to  her  in  a  civil  action  for  damages,"  either  during  or  after 
the  coverture.  In  Nickerson  v.  Nickerson,  65  Tex.  281,  the 
court  says  that  the  rule  denying  the  wife's  right  to  sue  the 
husband  for  a  tort  committed  upon  her  person  has  been  often 
said  to  rest  upon  their  entire  unity;  but  it  would  seem  to  us 
to  rest  rather  upon  grounds  of  public  policy.  This  latter  is  the 
only  groimd  tenable  with  us.  We  deny  their  unity,  and  per- 
mit her  to  sue  when  her  rights  are  inconsistent  with  her  hus- 
band's. We  even  permit  her  to  sue  her  husband  with  respect 
to  her  property.  Can  it  be  argued  that  public  policy  is  more 
greatly  outraged  by  the  wife's  suing  her  husband  for  a  brutal 
assault  upon  her  person,  or  malicious  slander  of  her  fair  name, 
than  upon  an  ordinary  debt  or  insignificant  conversion  of  her 
property?  Yet  we  permit  the  latter  and  deny  the  former. 
And  the  action  is  placed  upon  the  grounds  of  public  policy. 
It  is  nothing  to  say  that  such  actions  should  not  be  encouraged ; 
neither  should  any  character  of  suits  between  husband  and 
wife  be  encouraged;  but  out  of  the  great  necessity  of  the  case 
they  are  permitted,  and  even  specially  authorized.  The  public 
sin  is  no  greater  in  one  instance  than  in  the  other.  Further- 
more, in  so  far  as  the  rule  is  based  upon  the  common  law,  it 
must  be  borne  in  mind  that  we  have  adopted  the  common  law 
only  in  so  far  as  the  same  is  not  inconsistent  with  constitu- 
tional or  statutory  enactment ;  and  as  to  marital  rights  the  mat- 
ter is  regulated  by  statute." 

In  Wilson  v.  Brown, — Tex.  Civ.  App. — ,  154  S.  W.  322, 
the  guardian  of  minor  children  sued  their  stepfather  for  dam- 
ages for  the  murder  of  their  mother.  A  general  demurrer  was 
sustained  to  the  petition,  upon  the  ground  that  under  the  death 

IB  Nickerson  v.  Nickerson,  65  Tex.  18  Barkloy  v.  Dumke,  99  Tex.  150, 
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statute  providing  that  the  character  of  the  wrongful  act  re- 
sulting in  death  must  have  been  of  such  a  character  as  would, 
if  death  had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  for  such  injury,  no  cause  of  action  was 
shown  in  the  children,  since  the  mother,  if  death  had  not 
ensued,  would  have  had  none  against  her  husband,  following 
the  Nickerson  v.  Nickerson  Case.  The  alleged  cause  of  action 
in  that  case  arose  prior  to  our  statute  of  Jlarch  21,  1913, 
which  accentuates  our  departure  from  the  rules  of  the  common 
law  affecting  marital  rights. 

If  a  judgment  should  be  recovered  on  such  a  cause  of  action, 
no  reason  is  apparent  wliy  it  should  not  be  valid  until  reversed, 
or  vacated.  In  Speer  v.  Sykes,  102  Tex.  451,  132  Am.  St.  Rep. 
^96,  119  S.  W.  86,  the  supreme  court  at  great  pains  held  that 
an  execution  levy  in  such  a  case  was  upon  exempt  property, 
thereby  assuming  the  validity  of  the  judgment.  It  remains 
also  to  be  seen  what  effect  the  act  of  the  34th  legislature  in 
making  damages  for  personal  injuries  to  the  wife  her  separate 
property  will  have  in  such  cases."  Logically  the  act  should 
:iiot  affect  her  right  to  maintain  the  action.  Her  right  has 
l)een  denied,  not  because  of  the  conununitv  character  of  the 
recovery y  but  upon  grounds  of  public  policy. 

S  269.  Statntes;  desertion;  abandonment. 

*'Any  husband  who  shall  wilfully  or  without  justification 
desert,  neglect,  or  refuse  to  provide  for  the  support  and  main- 
tenance of  his  wife,  who  may  be  in  destitute  or  necessitous 
rircumstances,  or  any  parent  who  shall  wilfully  or  without 
justification  desert,  neglect,  or  refuse  to  provide  for  the  sup- 
port and  maintenance  of  his  or  her  child  or  children  under  the 
age  of  sixteen  years,  in  destitute  or  necessitous  circumstances, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  $25,  and 
not  more  than  $500,  or  by  imprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment. 
"At  any  time  before  the  trial,  upon  petition  of  the  complain- 

"  See  poet,  §  359. 
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ant  and  upon  notice  to  the  defendant,  the  court,  or  judge  there- 
of in  vacation,  may  enter  such  temporary  orders  as  may  seem 
just,  providing  for  the  support  of  the  deserted  wife  or  children, 
or  both,  pendente  lite,  and  may  punish  for  the  violation  of  or 
refusal  to  obey  such  order  or  orders  as  for  contempt. 

"No  other  or  greater  evidence  to  prove  the  marriage  of 
such  husband  and  wife,  or  that  the  defendant  is  the  father  or 
mother  of  such  child  or  children,  shall  be  required  than  is  or 
shall  be  required  to  prove  such  facts  as  in  a  civil  action.  In 
no  prosecution  under  the  act  shall  any  existing  statute  pro- 
hibiting disclosures  of  confidential  communications  between 
husband  and  wife  apply  to  strictly  relevant  facts,  and  both 
husband  and  wife  shall  be  competent  and  compellable  witnesses 
to  testify  against  each  other  to  any  and  all  relevant  matters, 
including  the  fact  of  such  marriage  and  the  parentage  of  such 
child  or  children.  Proof  of  the  desertion  of  such  wife,  child, 
or  children  in  destitute  or  necessitous  circimistances,  or  of 
neglect  or  refusal  to  provide  for  the  support  and  maintenance 
of  such  wife,  child,  or  children,  shall  be  prima  facie  evidence 
that  such  desertion,  neglect,  or  refusal  is  wilful. 

"An  offense  under  this  act  shall  be  held  to  have  been  com- 
mitted in  the  county  in  which  such  wife,  child,  or  children 
may  have  been  at  the  time  such  abandonment  occurred,  or  in 
the  county  in  which  such  wife,  child,  or  children  shall  have 
resided  for  six  months  next  preceding  the  filing  of  the  com- 
plaint, information,  or  indictment. 

"It  shall  be  the  duty  of  the  commissioners  court  of  the 
county  in  which  a  complaint,  information,  or  indictment  under 
this  act  is  filed,  to  furnish  the  funds  necessary  for  extraditing 
or  arresting  and  returning  to  such  county  any  defendant  under 
this  act  who  is  not  at  the  time  in  such  county,  or  who  has  gone 
to  another  state. 

"This  act  shall  be  liberally  construed,  and  if  any  section 
thereof  be  declared  invalid,  the  remaining  parts  of  the  law 
shall  not  be  affected  thereby,  as  it  is  the  intent  of  the  legisla- 
ture to  preserve  all,  any,  and  every  portion  of  said  act,  if 
possible."" 

W  Gen.  Laws  1913,  pp.  188,  189. 
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"If  any  person^  by  promise  to  marry,  shall  seduce  an  un- 
married female  under  the  age  of  twenty-five  years,  and  shall 
have  carnal  knowledge  of  such  female,  he  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years."  " 

"The  term  'seduction'  is  used  in  the  sense  in  which  it  is 
commonly  understood."  ^ 

"If  the  parties  marry  each  other  at  any  time  before  the 
defendant  pleads  to  the  indictment  before  a  court  of  com- 
petent jurisdiction,  then  the  prosecution,  if  begun,  shall  be 
suspended,  but  not  dismissed;  and,  if  indictment  has  been 
returned,  the  case  shall  be  continued  on  the  docket  of  the  court 
from  term  to  term ;  and,  if  the  defendant,  after  said  marriage 
in  good  faith  continues  to  live  with  the  person  so  seduced  for 
two  years  after  said  marriage,  the  said  prosecution  shall  be 
dismissed;  but,  if  the  defendant  within  two  years  after  said 
marriage,  without  the  fault  of  his  said  wife,  such  fault  amount- 
ing to  acts  committed  by  her  after  said  marriage  as  would 
entitle  him  to  a  divorce,  shall  abandon  her  or  refuse  to  live 
with  her,  or  shall  be  so  cruel  to  her  as  to  compel  her  to  leave 
him,  or  shall  be  guilty  of  such  outrages  or  cruelties  toward  her 
as  to  render  their  living  together  insupportable,  then  the  prose- 
cution shall  bo  revived,  and  said  marriage  shall  be  no  bar  to 
the  same  and  the  female  so  seduced  shall  be  a  competent  wit- 
ness against  the  defendant;  provided,  however,  that  if,  after 
the  prosecution  is  begun,  and  prior  to  the  time  he  pleads  to 
the  indictment  before  a  court  of  competent  jurisdiction,  the 
defendant,  in  good  faith,  offers  to  marry  the  female  so  seduced, 
and  if  she  refuses  to  marry  him,  such  refusal  shall  be  a  bar 
to  further  prosecution;  but  the  benefit  of  this  article  shall 
not  apply  to  the  case  of  a  defendant  who  was  in  fact  married 
at  the  time  of  committing  the  offense."  ^ 

"If  any  person,  by  promise  of  marriage,  shall  seduce  an 
unmarried  female  under  the  age  of  twenty-five  years,  and 
shall  have  carnal  knowledge  of  such  female,  and  if,  after  prosc- 
cntion  has  begun,  the  parties  marry  each  other,  at  any  time 

wPciiml  Code,  art.  1447.  l  Ibid.   art.   1449. 

»Ibid.  art  1448. 
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before  the  defendant  pleads  to  the  indictment  before  a  court 
of  competent  jurisdiction,  and  if  the  defendant  within  two 
years  after  said  marriage,  without  the  fault  of  his  said  wife, 
such  fault  amounting  to  acts  committed  by  her  after  said 
marriage  as  would  entitle  him  to  a  divorce  under  the  laws  of 
this  state,  shall  abandon  her  or  refuse  to  live  with  her,  or  shall 
be  so  cruel  to  her  as  to  compel  her  to  leave  him,  or  shall  be 
guilty  of  such  outrages  or  cruelties  towards  her  as  to  make 
their  living  together  insupportable,  thereby  leaving  her  or 
forcing  her  to  leave  him  and  live  apart  from  each  other,  shall 
be  guilty  of  the  offense  of  abandonment  after  seduction  and 
marriage;  and  any  person  convicted  of  said  offense  shall  be 
confined  in  the  penitentiary  for  a  term  not  less  than  two  nor 
more  than  ten  years;  and  said  marriage  shall  be  no  bar  to  the 
qualifications  of  said  female  to  testify  against  the  defendant; 
and  the  female  so  seduced  and  subsequently  married  and 
^abandoned,  as  herein  provided,  shall  be  a  competent  witness 
against  said  defendant."  * 

"No  person  who  was  at  the  time  of  committing  the  offense 
married,  and  the  fact  of  marriage  known  to  the  woman,  shall 
be  held  liable  for  the  offense  defined  in  this  chapter."  • 

The  husband  cannot  be  convicted  of  the  offense  of  abandon- 
ment where  the  wife  herself  has  abandoned  him  in  the  first 
place,  but  all  the  circumstances  attending  the  separation  may 
be  looked  to»  to  ascertain  his  real  intentions  to  live  with  her  no 
longer  than  the  two  years  required  by  law.*  Nor,  of  course, 
can  he  be  convicted  where  the  absence  is  with  no  intention  of 
permanent  abandonment,  but  merely  temporary  in  its  char- 
acter.* 

Again,  his  abandonment,  to  be  excusable,  must  have  been 
for  an  act  committed  after  marriage,  sufficient  of  itself  to 
entitle  him  to  a  divorce,  so  that  evidence  of  prior  unchastity 
or  even  of  prenuptial  maternity  would  be  inadmissible  in  a, 
defendant's  favor.' 

«Ibid.  art.  1460.  ilrring  v.   State,  —  Tex.  Crim. 

«Ibid.  art.  1451.  Rep.  — ,  166  S.  W.  1166. 

iQuaUs  V.  State,  —  Tex.  Crim.  •James  v.  State,  —  Tex.   Crim. 

I>ep.  — ,   165  S.  W.  202.  Rep.  — ,  167  S.  W.  727. 
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§  270.  Husband  may  defend  againti  hu  ¥fife's  assaults. 

Much  has  been  written  of  the  rights  of  married  women  as 
against  their  husbands,  but  it  has  been  thought  necessary  to 
hold  judicially  that  a  man  has  the  right  to  defend  himself 
against  the  attacks  of  a  woman,  even  though  she  be  his  wife, 
and  that  the  law  of  self-defense  in  such  a  case  is  the  same  as 
though  the  assault  had  been  committed  by  a  man.^ 

vValdex  V.  SUte,  —  Tex.  Crim. 
Rep.  — ,  160  S.  W.  341. 
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WILLS. 

§  271.  At  common  law.  §  278.  Same;  as  to  beneficiaries. 

§  272.  Statutes.  §  279.  Same;  as  to  conditions. 

§  273.  Same;   posthumous  children.  §  280.  Undue  influence,  and  want  of 
§  274.  Property  that  may  be  willed.                      mental  capacity. 

§  275.  Construction;    cases;    gener-  §  281.  Joint  wills. 

ally.  §  282.  Husband's  will;    election   by 
§  276.  Same;  as  to  the  property  in-                      wife. 

tended.  §  283.  Revocation. 
§  277.  Same;  as  to  estate  conveyed. 

§  271.  At  common  law. 

At  common  law  the  will  of  a  married  woman  was  generally 
a  mere  nullity,  because  by  marriage  her  legal  existence  ceased ; 
she  had  no  separate  disposing  power  either  by  conveyance 
or  will;  she  was  not  sui  juris;  she  was  under  the  power  and 
control  of  her  husband.  Her  inability  to  make  a  will  was 
also  partly  due  to  the  fact  that  she  had  nothing  to  dispose  of, 
for  by  law  her  property  became  her  husband's  absolutely. 
There  were  exceptions  to  the  rule,  as  where  her  husband  waa 
civilly  dead,  and  she  was  in  consequence  acting  as  a  feme  sole; 
or  where  she  made  a  will  under  a  power,  for  in  executing  a 
power  she  was  not  restricted  by  the  disabilities  of  coverture.* 

§  272.  Statutes. 

"Every  person  aged  twenty-one  years  or  upward,  or  who 
may  be  or  may  have  been  lawfully  married,  being  of  sound 
mind,  shall  have  power  to  make  a  last  will  and  testament, 
under  the  rules  and  limitations  prescribed  by  law."  • 

"Every  person  competent  to  make  a  last  will  and  testament 
may  thereby  devise  and  bequeath  all  the  estate,   right,  titl^, 

«  Stewart,  Husb.  A  W.  343,  344.  »  Vernon's  Sayles'  Tex.  Civ.  Stat. 

art.  7855. 
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and  interest  in  possession,  reversion,  or  remainder,  which  he 
has  or  at  the  time  of  his  death  shall  have,  of,  in,  or  to  any 
lands,  tenements,  hereditaments,  or  rents  charged  upon  or 
issuing  out  of  them,  or  shall  have  of,  in,  or  to  any  personal 
property  whatever,  subject  to  the  limitations  prescribed  by 
law."  " 

"Any  person  who  is  competent  to  make  a  last  will  and  testa- 
ment under  article  7855  may  dispose  of  his  property  by  a 
nuncupative  will  made  under  the  conditions  and  limitations 
hereinafter  prescribed."  ** 

"The  husband  or  wife  may  by  last  will  and  testament  give 
to  the  survivor  of  the  marriage  the  power  to  keep  his  or  her 
separate  property  together,  until  each  of  the  several  heirs  shall 
become  of  lawful  age,  and  to  manage  and  control  the  same 
under  the  provisions  of  law  relating  to  community  property, 
and  such  other  restrictions  as  may  be  imposed  by  such  will; 
provided,  the  surviving  husband  or  wife  is  the  father  or  mother, 
as  the  case  may  be,  of  the  minor  heirs ;  and  provided  further, 
that  any  child  or  heir  entitled  to  any  part  of  said  property 
shall,  at  any  time  upon  becoming  of  age,  be  entitled  to  receive 
his  distributive  portion  of  said  estate."  " 

The  will  is  not  to  be  acknowledged  as  deeds  are,"  but  to  be 
valid  must  be  executed  and  attested  in  accordance  with  the 
statute." 

§  273.  Same;  postfiiiLJOiis  chfldren. 

« 

"When  a  testator  shall  have  children  born  and  his  wife 
enceinte,  the  posthumous  child,  if  unprovided  for  by  settle- 
ment and  pretermitted  by  his  last  will  and  testament,  shall 
succeed  to  the  same  portion  of  the  father's  estate  as  such  child 
would  have  been  entitled  to  if  the  father  had  died  intestate; 
toward  which  portion  the  devisees  and  legatees  shall  contribute 

WId.  art-  7856.  W  March  v.  Huytcr,  50  Tex.  243. 

"  Id.  art.  7S60.  l*  Belgarde  v.  Carter.  —  Tex.  Civ. 

M  Id.  art.  7872.  App.  — ,  146  S.  W.  904. 
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proportionately  out  of  the  parts  devised  and  bequeathed  to  them 
by  such  last  will  and  testament."  " 

^^If  a  testator  having  a  child  or  children  bom  at  the  time 
of  making  his  last  will  and  testament  shall,  at  his  death,  leave 
a  child  or  children  born  after  the  making  of  such  last  will  and 
testament,  the  child  or  children  so  after  bom  and  pretermitted 
shall,  unless  provided  for  by  settlement,  succeed  to  the  same 
portion  of  the  father's  estate  as  they  would  have  been  entitled 
to  if  the  father  had  died  intestate;  toward  raising  which  por- 
tion the  devisees  and  legatees  shall  contribute  proportionately 
out  of  the  parts  devised  and  bequeathed  to  them  by  such  last 
will  and  testament,  in  the  same  manner  as  is  provided  for  in 
article  7865."  " 

'^Every  last  will  and  testament  made  when  the  testator  had 
no  child  living,  wherein  any  child  he  might  have  is  not  pro- 
vided for  or  mentioned,  if  at  the  time  of  his  death  he  shall 
leave  a  child,  or  leave  his  wife  enceinte  of  a  child  which  shall 
be  born,  shall  have  no  effect  during  the  life  of  such  after-bom 
child,  and  shall  be  void,  unless  the  child  die  without  having 
been  married  and  before  he  shall  have  attained  the  age  of 
twenty-one  years."  " 

A  Mrs.  Pearce  executed  her  will  on  January  9,  1902,  and 
a  daughter  was  born  to  her  on  February  24,  1902.  Her  will 
provided:  ^'I  bequeath  my  one-fourth  interest  in  the  home- 
stead lot  of  my  father's  estate,  lots  7,  8,  and  9  in  block  108  in 
the  city  of  Austin,  to  my  mother.  In  case  of  her  death  previous 
to  my  own,  to  my  two  sisters  Lillian  and  Maude.  This  section 
is  to  be  null  and  void  in  case  of  living  issue  bom  of  my  body." 
The  daughter  subsequently  was  permitted  to  recover  her  dis- 
tributive share  of  the  estate  upon  the  ground  that  she  was  not 
^'mentioned"  in  the  will  within  the  meaning  of  the  statute, 
and  the  will  was  therefore  void  as  to  her.*'  The  essence  of 
the  conclusion  of  the  court  was  that  to  "mention"  such  an 
heir  was  to  make  some  provision  for  her,  or  to  make  such 

1*  Vernon's  Sayles'  Tex.  Civ.  Stat.  "  Id.  art.   7867. 

art.  7865.  i«  Pearce  v.   Carrington,  —  Tex. 

16  Id.  art.  7866.  Civ.  App    — ,  124  S.  W.  469. 
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reference  as  to  evidence  an  intention  that  she  should  take; 
nothing  under  the  will. 

§  274.  Proptfty  that  may  be  willed. 

Prior  to  the  act  of  July  24,  185G,  the  doctrine  of  forced 
heirship  applied  in  this  state,  as  borrowed  from  the  Spanish 
and  Mexican  law,  and  one's  property  was  not  so  freely  passed 
by  will.  Only  a  certain  portion  was  thus  disposable ;  one  fourth 
of  the  testator's  estate  not  being  subject  to  his  testamentary 
disposition.  A  testator  might  deprive  his  descendants  or 
ascendants  of  their  legal  portion  for  just  cause,  such  as  for 
having  attempted  to  kill  him,  and  for  having  accused  him  of  a 
crime  punishable  by  death,  and  the  like;  but  the  causes  had 
to  be  distinctly  set  out  in  the  testamentary  instrument,  and 
were  the  well-defined  exceptions  to  the  rule."  A  parent  then, 
owning  but  a  moiety  of  the  community,  could,  under  that  law, 
dispose  of  but  three  fourths  of  such  moiety ;  *®  and  any  attempt- 
ed disposition  of  the  remainder  was  inoperative.  The  act 
referred  to  in  the  beginning  of  this  section  repealed  the  law  of 
forced  heirship,  and  empowered  a  testator  to  dispose  of,  by 
last  will  and  testament,  all  his  estate,  right,  title,  and  interest 
in  possession,  reversion,  or  remainder,  in  and  to  any  property, 
real  or  personal,  as  explained  in  article  7850  of  the  statute 
<luoted  in  the  preceding  section.  That  this  act  includes  married 
women  cannot  be  questioned,  even  in  the  absence  of  a  judicial 
<]etermination  of  the  matter.  During  coverture,  imder  statutes 
vesting  the  control  of  her  property  in  the  husband,  she  cannot 
convev  without  her  husband's  consent,  for  the  reason  that  he  is 
entitled  to  the  use  of  her  property  to  aid  him  in  supporting 
her ;  but  upon  her  death  he  no  longer  needs  it  for  such  purpose, 
and  the  reason  for  thus  limiting  her  power  of  disposition  no 
longer  exists.  She  may  then  will  her  property,  whether  her 
husband  consents  or  not.*  It  is  not  the  statutory  conveyance 
contemplated  by  our  statutes  of  conveyances.  Xot  only  may 
dhe  will  her  separate  estate,  but  her  interest  in  the  community 

tt  Schmidt's   Civil   Law,    f   7,   p.  »  Engleman  v.  Deal,  14  Tex.  Civ. 

231.  App.  1,  37  S.  \V.  652. 

MConn  T.  Davis,  33  Tex.  203. 
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is  of  such  a  character  and  extent  that  she  may  also  will  it. 
She  owns,  subject  to  the  legal  charges  for  debts  and  the  like, 
one  half  of  that  estate,  and  may  to  that  extent  dispose,  whether 
her  husband  consent  or  not.  But  it  has  never  been  thought 
that  either  spouse  could  by  his  last  will  and  testament  affect 
the  surviving  spouse's  interest  in  that  estate.  The  early  Span- 
ish law  positively  forbade  it*  It  is  only  to  the  extent  of  his 
or  her  interest  that  the  community  may  be  disposed  of  by  will 
of  a  deceased  spouse.* 

The  right  of  the  owner  to  dispose  of  his  property  by  will 
is  expressly  stated  to  be  ^^subject  to  the  limitations  prescribed 
by  law,"  and  with  reference  to  the  homestead  there  are  numer- 
ous limitations  prescribed, — constitutional  as  well  as  statutory. 
The  right  to  dispose  of  the  homestead  has  been  the  subject  of 
very  careful  consideration  by  our  courts.  The  Constitution 
provides  that  the  homestead  shall  descend  and  vest  in  like  man- 
ner as  other  real  property  of  the  deceased,  but  shall  not  be 
partitioned  among  the  heirs  of  the  deceased  during  the  life- 
time of  the  surviving  husband  or  wife,  or  so  long  as  the  sur- 
vivor may  elect  to  use  or  occupy  the  same  as  a  homestead,  or 
so  long  as  the  guardian  of  the  minor  children  of  the  deceased 
may  be  permitted,  under  the  order  of  the  proper  court,  to  use 
and  occupy  the  same.*  While  the  section  specifically  men- 
tions only  heirs,  it  is  held  to  apply  to  devisees  with  equal  force, 
since  their  rights  can  be  no  greater  than  those  of  heirs.  As 
said  in  Hall  v.  Fields,  81  Tex.  553,  17  S.  W.  82,  it  is  not  the 
policy  of  our  law  to  make  any  distinction  in  favor  of  one  who 
takes  land  by  devise  as  against  one  who  takes  as  an  heir.  Both 
take  subject  to  the  rights  of  creditors,  and  all  are  subject  to 
the  rights  of  homestead  of  the  survivor  and  minor  children. 
The  devisee  may  take  the  fee  in  the  homestead,  but  it  is  subject 
to  the  right  of  the  surv^ivor  and  the  minor  children  through 

•  Tliompson  v.  Crsi^g,  24  Tex.  002.  Tex.  182,  42  S.  W.  544;  Rowlett  v. 

8  Brown  v.  Pridgcn,  56  Tex.  124;  Mitchell,  52  Tex.  Civ.  App.  689,  114 

Mitchell  V.  Mitchell,  80  Tex.  101,  15  S.  W.  845;   Tomlinson  v.  Drought, 

S.  W.  705;  Mealy  v.  Lipp,  16  Tex.  —  Tex.  Civ.  App.  — ,  127  S.  W.  262. 
Civ.  App.  163,  40  S.  W.  824,  8.  c.  91  *  Const,  art.  16,  §  52. 
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their  guardian,  to  occupy  the  same  as  a  homestead.*    This  is 
also  the  rule  where  the  wife  dies  leaving  separate  property 
which  was  homestead  of  herself  and  husband.     He  will  have 
the  right  to  occupy  so  long  as  he  may  think  proper,  and  the 
rights  of  the  devisee  are  subordinate  thereto.*    In  case  of  the 
death  of  the  husband,  there  is  what  may  be  denominated  a 
*'probate  homestead,"  or  such  as  is  set  apart  to  the  widow  and 
minor  children  of  the  deceased  by  the  probate  court.     This  is 
a  peculiar  homestead  right,  not  given  to  the  husband  nor  to 
the  children  in  case  of  the  wife's  death,  and  is  not  a  right  by 
descent  at  all.     If  the  deceased  husband's  estate  proves  to  be 
insolvent,  by  statute,  the  title  of  the  widow  and  children  be- 
comes absolute, — that  is,  they  take  the  fee;  hence  under  such 
circumstances  there  can  be  no  such  thing  as  a  devise  of  the 
homestead.''     The  devise  would  be  operative  only  where  the 
estate  was  solvent  and  the  widow  and  children  no  longer  occu- 
pied the  homestead. 

§  275.  Construction;  cases;  generally. 

There  can  probably  be  little  excuse  for  entering  into  any 
lengthy  discussion  of  the  rules  for  the  construction  of  wills, 
since  that  belongs  more  especially  to  works  upon  that  subject. 
So,  the  only  purpose  is  here  to  notice  a  few  of  the  cases  of 
married  persons'  wills,  and  see  with  what  limitations,  if  any, 
the  rules  usually  applicable  to  wills  are  applied  to  them. 

First,  the  rule  is  almost  universal  that  the  intention  of  the 
testator,  when  ascertained,  will  govern  in  the  matter  of  con- 
struction; and  that  if  one  section  of  the  instrument  be  doubt- 
ful or  ambiguous,  the  entire  context  of  the  testament  will  be 
looked  to  to  ascertain  that  intention.* 

To  illustrate:  A  testator  evidencing  his  intention  to  dis- 
pose of  his  property  share  and  share  alike  between  his  wife 

•  McAllister  t.  Godbold,  —  Tex.  «  Cleveland  v.  Cleveland,  89  Tex. 
CiT.  App.  — ,  29  S.  W.  417.  445,  35  S.  W.  145 ;  Perry  v.  Rogerg, 

•  Reed  V.  Talley,  13  Tex.  Civ.  App.  52  Tex.  Civ.  App.  694,   114  S.  W. 
286,  35  S.  W.  805.  897 ;    Autrey    v.    Steubenrauch,    — 

1  Habj  v.  Fuoa,  —  Tex.  Civ.  App.      Tex.  Civ.  App.  — ,  133  S.  W.  631. 
— ,  25  S.  W.  1121.    See  also  post,  §§ 
695-604. 
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and  daughter,  and  setting  out  by  descriptions  the  part  to  each, 
the  title  to  that  portion  set  apart  to  one  failing,  the  court  con- 
sidered that  the  intention  of  the  testator  that  his  wife  and 
daughter  should  share  equally  in  his  estate  should  not  be  frus- 
trated, and  the  loss  should  fall  upon  the  estate,  and  not  the 
individual.*  This  is  but  an  instance  of  the  discovering  of  that 
larger  intention  gathered  from  the  entire  instrument  read  in 
the  light  of  the  circumstances,  controlling  the  lesser  intention 
that  may  find  expression  in  the  letter  of  the  instrument.** 

An  instrument  that  is  void  is  inoperative.  So  that,  if  a 
will  be  void  in  whole,  the  property  of  the  decedent  passes 
according  to  the  laws  of  descent  and  distribution.  Or  a  devise 
by  one  spouse  to  the  other  of  his  property  for  life,  with  remain- 
der over  that  is  void,  without  making  any  further  disposition  of 
the  remainder,  is  as  though  decedent  had  died  intestate  as  to 
such  remainder,  and  it  would  descend  as  other  property,  and 
the  survivor  taking  the  life  estate  under  the  will  would  be 
entitled  to  his  or  her  distributive  share.**  But  if  the  instru- 
ment be  void  as  a  will,  because  of  lack  of  formality,  it  will  not 
therefore  be  good  as  a  deed,  the  animus  tesiandi  controlling." 

The  husband's  will  directing  that  the  community  property 
should  go  according  to  law,  except  that  a  sister  should  be  ex- 
cluded, where  under  the  law  the  husband  dying  intestate  the 
widow  would  take  all,  does  not  evidence  an  intention  upon 
his  part  to  divert  his  portion  of  the  community  from  his  wife, 
and  give  it  to  brothers  and  sisters  not  named." 

A  provision  devising  property  to  the  testator's  wife,  that  so 
much  of  the  property  as  should  not  have  been  consumed  by  her 
should  in  case  of  her  marriage  vest  in  his  children,  is  valid." 

And  a  provision  that  doubtful  questions  of  construction  be 
conclusively  determined  by  a  trustee  without  resort  to  the  courts 

•  Lake  v.  Copeland,  82  Tex.  464,  l«  Belgarde  v.  Carter,  —  Tex.  Civ. 

17  S.  W.  786.  App.  — ,  146  S.  W.  964. 

10  See  Haring  v.  Slielton,  —  Tex.  13  McCown  v.  Owens,  15  Tex.  Civ. 

Civ.  App.  — ,  114  S.  W.  389;  Cott-  App.  346,  40  S.  W.  336. 

rell  V.  Moreman,  —  Tex.  Civ.  App.  M  Littler    v.    Dielmann,    48    Tex. 

— ,  136  S.  W.  124.  Civ.  App.  392,  106  S.  W.  1137;  Cott- 

n  PhiUeo  V.  Holliday,  24  Tex.  38;  reU  v.  Moreman,  —  Tex.  Civ.  App. 

Moss  V.  Helsley,  60  Tex.  426.  — ,  136  S.  W.  124. 
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is  valid,  and  authorizes  such  trustee  to  detemiine  what  property 
the  will  applies  to,  as  well  as  to  determine  what  disposition  was 
intended  to  be  made  of  property  to  which  it  clearly  applies." 
The  executor  in  whom  is  vested  the  property  for  the  use  of  the 
beneficiaries  may,  in  the  collection  of  debts  due  the  estate,  ex- 
ecute all  necessarv  releases  of  liens  and  the  like,  as  an  incident 
to  the  power  to  collect.** 

A  provision  that  if  any  of  the  devisees  attacked  the  will  or 
attempted  to  change  it,  the  interest  of  all  of  them  should  be  for- 
feited, and  the  property  should  go  to  others,  was  held  to  be  not 
in  violation  of  law  or  good  morals,  but  perfectly  valid.**'^ 

If  the  testatrix  desires  to  provide  that  her  estate  shall  be  ad- 
ministered independent  of  the  county  court,  then  she  should  in- 
dicate the  same  in  a  clear  manner,  for  ordinarily  the  presump- 
tions are  that  the  estate  is  to  be  administered  in  the  usual  order- 
ly manner.** 

§  276.  Same;  as  to  the  property  intended. 

A  rule  peculiarly  apt  in  the  construction  of  married  persons' 
wills  is  this :  In  the  absence  of  a  clear  intention  to  the  contrarv, 
a  testator  who  devises  the  community  property  is  presumed  to 
intend  only  his  portion  or  interest  in  such  property."  If  the 
language  used  is  fairly  susceptible  of  that  construction,  it  ought 
to  be  held  that  the  testator  meant  only  to  dispose  of  his  own, 
and  not  to  interfere  with  the  other  spouse's  interest  in  the  com- 
modity.** 

Such  expressions  as,  "all  my  property,  real,  personal,  and 
luixed/'  *  ''my  interest  in,"  *  "all  my  right  and  title,"  and  the 

UCouts  V.  Holland,  48  Tex.  Civ.  W  Smith  v.   Butler,   85   Tex.   126, 

App.  476,  107  S.  W.  913.  19  S.  VV.   1083;   Sutton  v.  Harvey, 

M  Thomas   v.   Matthews,   51   Tex.  24  Tex.  Civ.  App.  26.  57  S.  W.  879 ; 

Civ.  App.  304,  112  S.  W.  120.  Clark  v.  Cattron,  23  Tex.  Civ.  App. 

n  Perry  v.   Rogers,  62  Tex.   Civ.  ^1'  ^^  ».  W.  99;  Gulf,  C.  &  S.  F   R. 

App.  .-,94,  114  S.  W.  897.  ^^-    ^-    Brandenburg,   -   Tex.    Civ. 

U  Berry  v.  Hindman,  -  Tex.  Civ.  ^PP'  -'  ^^^  S.  W.  170. 

App.  — ,  129  S.  W.   1181.  iCrosson    v.    Dwyer.   9   Tex.   Civ. 

WCrosson  v.  Dwj-er,  9  Tex.  Civ.  ApP-  482,  30  S.  W.  020. 

App.  482,  30  S.  W.  929.  «  Moss  v.  Helsley,  00  Tex.  420. 
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like,  ought  to  be  so  construed,  in  the  absence  of  other  expres- 
sions  making  clear  the  intention  to  include  all.* 

An  insurance  policy  upon  the  husband's  life,  payable  upon 
his  death  to  his  wife,  "her  executors,  administrators,  or  as- 
signs," being  her  separate  property,  will  not  pass  to  the  husband 
upon  the  wife's  death,  under  the  provisions  of  her  will  bequeath- 
ing to  him  all  her  ^'interest  in"  the  community  property.  It  is 
the  wife's  separate  property,  and  the  husband,  no  other  disposi- 
tion being  made  of  it  by  the  wife,  takes  according  to  the  laws 
of  descent  and  distribution, — that  is,  one  third.* 

But  where  a  husband  and  wife  acquired  community  prop- 
erty, and  the  wife  devised  her  community  interest  to  her  hus- 
band for  life  with  remainder  to  her  children,  and  thereafter  the 
husband  devised  to  each  child  of  his  first  wife  a  specified  num- 
ber of  acres  "out  of  the  real  estate  owned  by  me  at  the  time  of 
the  death"  of  the  wife,  and  disposed  of  more  than  half  of  the 
community  property,  and  then  left  to  his  second  wife  the  bal- 
ance of  his  real  estate  for  life,  with  remainder  over  to  her 
grandson,  designating  the  whole  of  his  property  as  "my  land," 
"my  live  stock,"  "my  household  and  kitchen  furniture,"  it  was 
held  that  his  will  disclosed  an  intention  to  dispose  of  the  entire 
community  without  recognizing  the  rights  of  the  children  of 
the  first  marriage  in  the  interest  of  his  first  wife  therein.* 

§  277.  Same;  as  to  estate  conveyed. 

A  devise  to  the  wife  in  words,  "I  give  to  my  wife,  to  control 
and  use  as  she  may  see  proper,  in  every  respect  her  own,"  of 
certain  lands,  passed  the  fee  to  her  absolutely,  notwithstanding 
the  absence  of  those  words  usuallv  necessarv  at  common  law  to 
pass  the  estate  in  fee  simple,  in  view  of  article  1106  of  the 
Revised  Statutes,  which  is :  "Every  estate  in  lands  which  shall 
hereafter  be  granted,  conveyed,  or  devised  to  one,  although 

3  Gibony    v.    Hutcheson,    20    Tex.  4  Evans  v.  Opperman,  70  Tex.  293, 

Civ.  App.  581,  50  S.  VV.  «48;  Sauv-  13  S.  W.  312. 

age  V.  Wauhop,  —  Tex.  Civ.  App.  — ,  »  Johnson  v.  Avery,  —  Tex.  Civ. 

143  S.  W.  259;   Autrey  v.  Stnben-  App.  — ,  148  S.  W.  1156. 
rauch,  —  Tex.  Civ.  App.  — ^  133  S. 
W.  531. 
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other  words  heretofore  necessary  at  common  law  to  transfer  an 
estate  in  fee  simple  be  not  added,  shall  be  deemed  a  fee  simple, 
if  a  less  estate  be  not  limited  by  express  words,  or  do  not  appear 
to  have  been  granted,  conveyed,  or  devised  by  construction  or 
operation  of  law."' 

Though  a  devise,  "to  be  kept  together  during  her  natural 
life,"  to  support  herself  and  children,  and  to  be  divided  among 
them  upon  reaching  their  majority  or  marriage  as  she  might 
think  proper,  and  authorizing  her  "to  sell,  alien,  or  convey  any 
portion  of  the  same"  whenever  she  might  think  proper,  and  final- 
ly proHding  that  she  might  by  will  make  final  disposition  of 
whatever  remained  thereof  at  her  death,  but,  should  she  fail  to 
do  so,  that  then  the  residue  was  to  be  divided  equally  among  the 
children, — conferred  upon  her  only  a  life  estate.  A  power  was 
conferred,  limitless  if  exercised,  but  if  not  exercised,  of  no 
avail,  for  the  will  directed  how  the  remainder  should  go.''  And 
under  such  absolute  power  to  alienate  by  deed  or  will,  although 
the  estate  bestowed  was  only  a  life  estate  with  remainder  over, 
the  devisee  may  alienate  in  the  exercise  of  the  power,  notwith- 
standing it  be  done  for  the  express  purpose  of  defrauding  her 
creditors;*  but  not  if  done  to  defraud  the  residuary  devisees  or 
l^atees.* 

A  testatrix  gave  to  her  husband  one  half  of  her  real  estate 
for  his  support  for  life,  with  jx)wer  to  exercise  rights  of  fee 
simple  ownership,  remainder  to  her  children.  She  gave  the 
other  half  to  her  children,  but  provided  that  in  the  lifetime  of 
her  husband  nothing  should  be  done  to  endanger  the  provisions 
made  for  his  support,  and  that  during  his  lifetime,  he  alone 
should  exercise  discretion  as  to  when  the  estate  should  be  de- 
livered to  the  children,  and  that  on  partition  he  should  execute 
deeds  and  bills  of  sale  to  them.  She  constituted  her  husband 
executor,  with  power  to  convey  in  his  discretion.  It  was  held 
that  the  property  bequeathed  to  the  children  could  not  be  sold 
for  the  support  of  the  husband,  and  his  power  to  convey  was 

•May   V.    San   Antonio  &   A.  P.  « Hanna  v.  Ladewig,  73  Tex.  37, 

Town  Site  Co.  83  Tex.  502,  18  S.      11  S.  W.  133. 
W.  959.  •  Gibony   v.    Hutcheson,    20    Tex. 

TWeir  V.  Smith,  62  Tex.  1.  Civ.  App.  581,  60  S.  W.  648. 

M.  R.— 23. 
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limited  to  the  property  devised  to  him,  that  is,  one  half."  If 
the  instrument  clearly  bestow  a  fee  simple  estate  in  the  first 
place,  subsequent  indefinite  provisions  will  not  have  the  eflFect 
to  reduce  it  to  a  lesser  estate.** 

A  testator  gave  the  bulk  of  his  property  to  his  wife  during 
widowhood,  for  the  benefit  of  herself  and  the  education  of  "our 
children,"  and  by  another  clause  gave  the  residue  equally  to  the 
wife  and  "the  children  of  her  by  me  begotten,"  and  by  another 
clause  made  a  bequest  to  a  child  of  a  former  marriage,  and  de- 
clared that  the  other  children  of  the  former  marriage  had  been 
provided  for.  The  property  described  in  the  first  clause  passed 
under  the  residuary  clause  to  the  wife  and  her  children,  subject 
to  an  estate  therein  to  her  during  her  widowhood  for  her  benefit 
and  the  education  of  her  children." 

A  devise  to  testator's  wife  of  an  estate  in  land  during  her 
widowhood  creates  a  life  estate,  subject  to  divestiture  by  a 
second  marriage,"  and  is  perfectly  valid. 

A  will  devising  to  testatrix'  husband  all  the  "property  that  I 
may  be  seised  and  possessed  of  at  my  death  in  fee  simple,  to 
have  control,  use,  and  enjoy  as  he  sees  fit  as  long  as  he  lives, 
but  if  at  his  death  there  remains  any  of  said  estate  then  the  re- 
mainder ...  is  to  revert  from  him  to  my  nearest  kin," 
is  not  within  the  rule  in  Shelley's  Case,  and  passes  a  life  estate 
only  to  the  husband,  with  remainder  to  the  testatrix'  nearest  of 
kin,  as  to  the  property  not  disposed  of  during  the  husband's 
life." 

And  where  the  wife  and  children  receive  the  husband's  share 
of  the  conamunity, — the  wife  for  life,  with  gift  over  to  the 
children, — her  grantee  becomes,  like  herself,  a  tenant  in  common 
with  the  children." 

10  Wiess  V.  Goodhue,  98  Tex.  274,  !•  Haring  v.  Shelton,  —  Tex.  Civ. 
83  S.  W.  178.                                               App.  — ,  114  S.  W.  389. 

11  Cochran    v.    Cochran,    43    Tex  14  Cottrell   v.   Moreman,   —   Tex. 
Civ.  App.  259,  95  S.  W.  731.                Civ.  App.  — ,  136  S.  W.  124. 

WHinzie  v.  Hinzie,  45  Tex.  Civ.  W  Gulf,    C.    &    S.    F.    R.    Co.    v. 

App.  297,  100  S.  W.  803.  Brandenburg,  —  Tex.  Civ.  App.  — , 

167  S.  W.  170. 
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^  278.  Same;  as  to  beneficiaries. 

"Our  children"  in  a  testamentary  instrument  bequeathing 
to  a  man's  wife  and  children  would  ordinarily  mean  the  com- 
mon children  of  the  testator  and  his  wife,  unless  from  other 
language  used  it  was  evident  that  it  was  meant  to  inchide 
others;"  while  the  word  ''children"  as  used  in  our  statute  of 
wills  includes  descendants  of  whatever  degree  they  may  be,  it 
being  understood  they  are  counted  only  for  the  child  they  repre- 
sent" and  the  words  "my  children"  mean  all  the  children  of 
the  testator,  whether  by  his  present  or  a  former  wife."  But  an 
adopted  child  is  not  a  "lawful  child"  within  the  meaning  of  a 
devise  to  the  lawful  children  of  a  devisee." 

If  the  title  be  vested  by  the  will  in  a  trustee  for  the  use  of  the 
beneficiaries,  then,  limitations  running  against  such  trustee,  the 
beneficiaries  will  be  barred  even  though  they  be  minors.**  The 
trustee,  of  course,  has  only  such  powers  as  are  conferred  bv  the 
will.* 

Immediately  on  the  death  of  the  wife,  who  has  been  given  a 
life  estate  in  property,  the  children  who  are  tc  receive  the  re- 
mainder are  entitled  to  a  partition.' 


§  279.  Same;  as  to 

Where  a  husband's  will  gave  his  property  to  his  wife  abso- 
lutely, with  the  provision  that  in  case  of  her  marriage  such  part 
of  the  estate  as  had  not  been  consumed  by  her  should  vest  in 
his  children,  and  with  intent  to  defeat  the  will  she  conveyed  the 
property  to  a  man  who  reconveyed  it  to  her,  and  then  married 
her,  on  the  marriage  the  property  vested  in  the  children.*  But 
where  the  devise  was  to  her  for  life,  remainder  to  the  children, 
and  a  provision  that  on  the  wife's  remarriage  the  property 
should  be  divided  between  the  children  and  the  wife,  who  should 

M  CroMon  V.  Di»'yer,  9  Tex.  Civ.  W  Appol  v.  Childress,  53  Tex.  Civ. 

App.  4S2,  30  S.  W.  920.  App.  GOT,  116  S.  W.  129. 

n  Vernon's  Say les'  Tex.  Civ.  Stat.  i  llaldeman    v.    Openheimer,    103 

irt  7868.  Tex.  27r),  126  S.  W.  666. 

U  Carroll  v.  Carroll,  20  Tex.  732.  «  Nagle  v.  Von  Rosenberg,  55  Tex. 

l^Cochrmn    v.    Cochran,    43    Tex.  Civ.  App.  354,  119  S.  W.  706. 

Civ.  App.  259,  96  S.  W.  731.  8  Littler  v.  Dielmann,  48  Tex.  Civ. 

App.  392,  100  S.  W.  ]137. 
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receive  a  child's  part,  and  she  continued  to  occupy  the  property 
which  was  homestead,  and  did  not  remarry,  she  was  entitled  to 
hold  the  entire  property, — one  half  as  survivor  in  commiinity 
and  the  other  half  for  life  under  the  will, — ^as  against  one 
claiming  under  a  child,  to  say  nothing  of  her  homestead  right 
as  survivor.* 

§  280.  Undue  influence,  and  want  of  mental  ci^acity. 

The  expression  "undue  influence,"  as  a  dissolving  vice  to 
the  validity  of  wills,  deeds,  or  other  instruments,  is  a  term  not 
capable  of  exact  legal  definition,  but  only  general  rules  may  be 
laid  down  for  the  government  of  this  defense,  which,  in  the 
nature  of  things,  depends  upon  the  facts  of  the  particular  case. 
The  influence,  to  be  unlawful,  must  have  been  such  that  the 
testator's  free  agency  and  liberty  to  act  and  his  independent 
volition  must  have  been  overcome  by  it.*  And  the  burden  of 
proof  is  upon  a  contestant  to  show  the  existence  of  such  influence 
at  the  time  of  the  execution  of  the  will,  and  that  the  same  was 
the  result  or  outcome  of  it.  This  is  but  the  ordinary  rule  of 
evidence. 

"By  the  very  nature  of  the  martial  relation,  the  wife  .  .  . 
does  have,  and  ought  to  have,  influence  over  her  husband,  but 
such  influence  is  not  regarded  by  the  law  as  undue  influence. 
To  be  such  under  the  law  it  must  be  so  great  as  to  overthrow  the 
mind  of  the  husband,  and  the  wife's  will  so  dominates  his  that 
hers  is  substituted  for  his,  and  what  he  does  is  not  of  his  own 
free  will,  but  her  judgment  is  substituted  for  his,  and  his  acts 
are  not  in  accord  with  his  own  desires  or  wishes.  .  .  .  'His 
free  agency  must  have  been  destroyed  by  the  influence  brought 
to  bear  upon  him.  And  it  is  not  material  how  this  was  done,  so 
long  as  he  was  unable  to  resist,  either  through  weakness  or  fear, 
or  desire  for  peace  and  quiet.  It  must  also  be  kept  in  mind  that 
the  undue  influence  must  have  acted  directly  on  the  mind  of 
the  testator  at  the  time  of  the  execution  of  the  will.'  Not  everv 
influence  brought  to  bear  upon  the  mind  of  a  testator  by  a  bene- 

♦  McComas  v.  Curtis,  —  Tex.  Civ.  «1  Underbill,  Wills,  §  125;  Hart 

App.  — ,  130  S.  W.  594.  V.  Hart,  —  Tex.  Civ.  App.  — ,  110 

S.  W.  91. 
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ficiary  will  be  classed  as  undue  influence.  Persuasion,  entreaty 
cajolery,  importunity,  argument,  intercession,  and  solicitation 
are  permissible,  and  cannot  be  held  to  be  undue  influence,  un- 
less they  subverted  and  overthrew  the  will  of  the  testator,  and 
caused  him  to  do  a  thing  that  he  did  not  desire  to  do.  No 
more  could  a  will  made  from  mere  persuasion,  entreaty,  or 
argument  which  has  been  weighed  and  ijonsidered  by  the  testa- 
tor, and  his  own  mind  made  up  and  voluntarily  formed,  be 
classed  as  undue  influence,  than  could  the  arguments  of  counsel 
to  a  court,  which  are  weighed  and  considered  in  arriving  at  a 
just  conclusion  as  to  the  law  of  the  case,  be  denominated  undue 
influence."* 

Being  a  question  of  fact  in  each  case,  it  would  hardly  be 
profitable  to  attempt  here  to  set  out  the  facts  of  the  different 
erases  where  they  have  been  considered."' 

The  question  of  the  testator's  mental  capacity  for  making  a 
'will  is  likewise  a  question  of  fact  for  the  jury,  except  where  the 
court  is  able  to  say  from  the  evidence  that  only  one  conclusion 
is  fairly  to  be  drawn ;  but  while  ordinarily  it  may  be  true  that 
a  court  will  not  admit  to  probate  a  will  until  satisfied  of  the 
testamentary  capacity  of  the  testator,  still  it  would  be  improper 
and  erroneous  to  so  instruct  the  jury.  They  should  be  in- 
structed to  find  from  the  preponderance  of  the  evidence  on  such 
issue.* 

§  281.  Joint  wilk. 

Instances  have  arisen  where  the  husband  and  wife  have  joint- 
ly executed  a  will  making  mutual  bequests  to  each  other  and 
conmion  bequests  concerning  heirs  or  devisees.  Such  wills 
have  occasioned  great  contrariety  of  opinion  generally,  but  our 
courts  have  recognized  their  right  to  probate  upon  the  death  of 
one  of  the  testators  as  his  will.*  From  the  very  nature  of  wills, 
such  an  instrument  cannot  operate  as  the  joint  or  mutual  will 
of  the  parties  while  one  of  them  survives.     In  some  of  the 

•  Smith    V.    Smith,   —   Tex.    Civ.  •  Re  Bartel,  —  Tex.  Civ.  App.  — , 

App.  — ,  163  S.  W.  918.  364  S.  W.  859. 

'Sec    MorriBon    v.    Thoman,    99  » Wyche  v.    Clapp,   43   Tex.   543; 

Tex.  248,  89  S.  W.  409.  March  v.  Huytcr,  50  Tex.  243. 
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aathorities  it  is  intimated  that  the  wife  may  be  a  party  to  an 
agreement  to  make  matual  wills,  bat  that  to  be  binding  upon 
her  snch  agreement  mnst  be  executed  in  the  manner  prescribed 
by  law  for  the  execution  of  her  contracts.  But,  says  the  court 
in  Wyche  v.  Clapp,  43  Tex.  543 :  •''Be  this,  however,  as  it  may, 
it  has  been  held  Ln  no  case  which  has  come  under  our  observa- 
tion, and  ci>uld  not  on  sound  principle  be  so  held,  as  we  think, 
that  the  mere  execution  of  an  instrument  in  the  form  of  a  joint 
will  can  be  sKven  bv  construction  the  eflFect  of  a  contract  or 
asreement  to  make  mutual  wills  which  will  authorize  a  court 
of  equit^b-  to  fasten  a  trust  upon  the  estate  of  the  defaulting 
party,  much  less  to  warrant  its  dealing  with  the  survivor  as  a 
debtor  previous  to  his  deatlu  for  his  half  of  a  l^acy  so  be- 
queathed.*' 

But  where,  on  the  death  of  one  of  the  parties  to  such  mutual, 
reciprocal  wilL  the  other  probates  it,  accepting  benefits  there- 
under, he  cannot  revoke  it  as  his  will.  Such  an  instrument  is 
not  a  conveyance  within  our  statutes  requiring  the  wife's  separ- 
ate acknowledgment,  and  is  enforceable  on  principles  of  equity. 
Moreover,  one  marrying  the  surviving  husband  in  such  a  case 
on  an  agreement  that  he  would  convey  to  her  his  interests  in 
such  estate  cannot  claim  to  be  an  innocent  purchaser  as  to 
property  agreed  to  be  devised  to  another  under  the  will.** 

An  agreement  generally  by  a  married  woman  to  make  a  be- 
quest to  another,  even  though  supported  by  a  consideration,  is 
not  binding  on  her  unless  ratified  by  her  after  she  becomes 
dis-covert.***  The  decision  was  under  the  law  prior  to  the  act 
of  1913  conferring  the  power  on  married  women  to  contract 
generally. 

§  282.  Husband's  vrill;  election  by  wife* 

While  the  husband  cannot  devise  the  community  property 
(contrary  to  the  wife's  wishes,  nevertheless,  if  he  attempt  to  do 
HO,  and  the  wife  recognizes  such  disposition  by  accepting  under 
Hiifh  will  as  devisee  rights  she  would  otherwise  not  be  entitled 

10  Larraboo  v.  Porter,  —  Tck.  Civ.  10a  Dyess  v.  Kowe,  —  Tex.  Civ. 

App.  — ,  100  S.  VV.  395.  App.  — ,  177  S.  W.  1001. 
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to/*  she  is  precluded  from  disputing  the  validity  of  the  dis- 
position of  her  property.  When  under  the  terms  of  the  will 
to  accept  would  be  inconsistent  with  her  legal  rights,  she  is  put 
upon  her  election  to  take  under  the  will  or  to  claim  as  a  wife 
under  the  law."  She  will  be  held  to  have  so  elected  where, 
upon  a  full  knowledge  of  all  the  facts,  she  accepts  under  the 
will  rights  that  are  not  conferred  upon  her  by  the  law  of  de- 
scent of  such  property,  and  where  to  then  repudiate  it,  and 
assert  her  legal  rights,  would  be  at  variance  with  the  will." 
Uut  to  accept  property  from  an  estate  which  she  was  entitled 
to  under  the  law,  and  which  was  not  disposed  of  by  the  will, 
cannot  constitute  an  election,  nor  will  her  recognition  of  the 
executor  of  the  will  have  that  effect ;  these  things  do  not  result 
in  injury  to  other  legatees.**  To  receive  property  to  which  she 
is  entitled  under  the  law  of  descent,  even  though  the  will  also 
directs  that  it  go  to  her,  is  not  necessarily  an  election  to  re- 
ceive under  the  will."  It  may  be  an  election  to  repudiate  and 
take  as  heir.  It  is  probably  a  superfluity,  but  in  this  connec- 
tion the  author  adds  that  the  principle  involved  in  this  section 
is  not  peculiarly  applicable  to  married  women,  for  the  election 
ly  a  surviving  widow  is  as  a  feme  sole,  of  course,  and  she  is 
governed  by  the  same  general  rules  applicable  to  others. 

§  283.  Revocatioii. 

"No  will  in  writing  made  in  conformity  with  the  preceding 
articles,  nor  any  clause  thereof,  or  devise  therein,  shall  be  re- 
voked except  by  a  subsequent  will,  codicil,  or  declaration  in 
writing  executed  with  like  formalities,  or  by  the  testator  de- 


U  McClaiy  v.  Duckworth,  —  Tex. 
Civ.  App.  — ,  57  8.  W.  317;  Lee  v. 
HcFarland,  19  Tex.  Civ.  App.  292, 
46  8.  W.  281. 

U  Rogers  v.  Trevathan,  67  Tex. 
406,  3  8.  W.  569;  Gilroy  v.  Rich- 
ards, 26  Tex.  Civ.  App.  355,  63  S. 
W.  664;  Couts  v.  Holland,  48  Tex. 
Civ.  App.  476,  107  8.  W.  913;  Aut- 
rey  v.  Stubenrauch,  —  Tex.  Civ. 
App.  — ,  133  8.  W.  531. 


1«  Wells  V.  Petree,  39  Tex.  420; 
Moss  V.  Helsley,  GO  Tex.  426;  Smith 
V.  Butler,  85  Tex.  126, 19  8.  W.  1083; 
Chace  v.  Gregg,  88  Tex.  552,  32  8. 
W.  520;  Martin  v^  Moran,  11  Tex. 
Civ.  App.  509,  32  S.  W.  904 ;  Gibony 
V.  Hutcheson,  20  Tex.  Civ.  App.  681, 
50  S.  W.  648. 

14  Pryor  v.  Pendleton,  92  Tex.  384, 
47  8.  W.  706,  49  8.  W.  212. 

U  Compare,  ante,  §  251. 
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stroying,  canceling,  or  obliterating  the  same,  or  causing  it  to 
be  done  in  his  presence."  If  a  last  will  and  testament  was 
made  when  the  testator  had  no  child  living,  and  wherein  any 
child  he  may  afterward  have  is  not  provided  for  or  mentioned, 
and  at  his  death  he  leaves  a  child,  or  if  the  wife  survives  and 
is  en  ceinfe  of  a  child  which  shall  be  born,  such  will  is  declared 
void,  unless  such  after  bom  child  dies  without  having  been 
married  and  before  attaining  the  age  of  twenty-one  years." 
This  is  the  only  contingency  upon  which  a  will  is  revoked  upon 
the  birth  of  children  to  the  testator.  The  statutes  providing  a 
means  of  revoking,  and  also  making  provision  for  children  born 
after  the  making  of  the  will,  exclude  the  common-law  idea  that 
by  marriage  and  birth  of  issue  the  will  is  by  implication  of  law 
revoked.**  The  revocation  must  be  in  one  of  the  ways  pointed 
out  by  statute,  or  by  the  contingency  above  mentioned. 

Where  the  husband  makes  a  deed  to  the  wife,  which  is  "not  to 
take  effect"  till  after  his  death,  the  instrument  is  testamentary, 
rather  than  a  conveyance,  and  the  husband's  revocation  thereof 
is  evidenced  by  his  subsequently  deeding  it  to  another.** 

w  Vernon's  Sayles'  Tex.  Civ.  Stat.  W  De    Bajligetliy   v.   Johnson,    23 

art.  7859.  Tex.  Civ.  App.  272,   56   S.   W.   95. 

n  Id.  art.  7867.  See  PhiUips  v.  Phillips,  23  Tex.  Civ. 

» Morgan  v.  Davenport,  60  Tex.  App.  532,  57  S.  W.  69. 
230;   Pearce  v.  Carrington,  —  Tex. 
Civ.  App.  — ,  124  S.  W.  469. 


CHAPTER  XVIIL 


REPRESENTATIVE  CAPACITIES. 


9  284.  As  agent. 

S  285.  As  attorney  at  law. 

9  286.  As  trustee. 

S  287.  As  receiver,  auditor,  etc. 

9  288.  As  guardian;  generally. 


§  289.  Same;  for  minor  children. 
§  290.  Same;  for  husband,  when. 
§  291.  Same;  support  and  mainten- 
ance of  ward. 


$  284.  As  agent 

There  is  nothing  in  our  laws  which  incapacitates  a  married 
^oman  from  acting  in  representative  capacities,  such  as  agent, 
trustee,  executrix,  or  guardian.  Some  powers  have  been  denied 
her,  not  because  she  liad  no  separate  identity,  but  because  of  the 
liusband's  express  authority  to  exercise  them  during  marriage. 
She  is  frequently  the  agent  of  her  husband,  either  expressly  or 
impliedly.  Her  ordinary  purchases  in  the  details  of  her  do- 
mestic aflFairs  furnish  familiar  illustrations.  But  she  is  not 
necessarily  the  agent  of  her  husband,  merely  because  she  is  his 
'wife.  So,  a  notice  or  delivery,  when  necessary  to  be  made  to 
the  husband,  may  not,  as  of  course,  be  made  to  her.*® 

Nor  is  she  the  agent  of  her  husband  to  control,  even  her  own 
separate  property,  where  the  statutes  vest  such  control  with 
the  husband.^ 

She  may  be  made  the  agent  of  the  husband,  and  her  acts  as 
such  agent  are  governed  by  the  general  rules  applicable  to  prin- 
cipals and  agents.'  Thus,  her  acts  bind  the  husband,  so  long 
as  they  are  within  the  scope  of  her  employment,  even  though  in 


«•  Western  U.  Tclog.  Co.  v.  Mitch- 
ell, 91  Tex.  454,  40  L.R.A.  200,  06 
Am.  St.  Rep.  900.  44  S.  W.  274; 
Western  U.  Telep.  Co.  v.  Moseley,  28 
Tex.  Civ.  App.  502,  67  S.  W.  1059. 


1  National  F.  Ins.  Co.  v.  Wagley, 
—  Tex.  Civ.  App.  — ,  68  S.  W.  819. 

« Souther  v.  Hunt,  —  Tex.  Civ. 
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point  of  fact  she  has  violated  her  instructions  and  exceeded 
her  authority.* 

Prior  to  our  present  statute  enlarging  her  power  to  contract, 
a  married  woman  was  not  bound  either  to  her  principal  or  to 
third  persons  dealing  with  her  unless  the  contract  was  one  of 
the  few  which  she  was  specially  authorized  to  contract  Under 
present  statutes  this  embarrassing  feature  appears  to  be  re- 
moved. It  has  always  been  the  law,  however,  that  so  far  as  the 
business  of  her  principal  and  the  interests  of  third  persons 
dealing  with  her  are  concerned,  she  could  do  all  things  neces- 
sary in  the  prosecution  of  the  princii)ars  business,  the  same  as 
if  she  were  sole.* 

Of  course,  the  fact  of  agency  of  the  wife  for  the  husband 
may  be  shown  in  all  the  ways  usual,  or,  it  is  said,  it  may  be 
presumed  from  the  acts  and  conduct  of  the  parties.*  But  this 
last  is  to  be  understood  in  a  qualified  sense.  As  to  those  acts 
f)f  the  wife  for  which  the  husband  is  held  as  matter  of  law  to 
be  liable,  as,  for  instance,  the  purchase  of  necessaries  for  her- 
self and  children,  the  relation  is  presumed  in  a  sense,  but,  as 
already  pointed  out,  she  is  not  necessarily  his  agent  in  other 
respects.  Certainly  in  the  sense  that  the  relation  may  be 
proved  by  circumstantial  evidence,  such  as  the  acts  and  conduct 
of  the  parties,  the  holding  is  correct.  In  other  words,  the  agency 
may  be  thus  proved.  In  the  case  cited,  however,  the  contract 
was  the  husband's  because  made  in  his  presence  and  with  his 
consent. 

§  285.  As  attorney  at  law. 

The  statutes  regulating  the  issuance  of  licenses  to  applicants 
}>rovides  that  "any  person  desiring  to  obtain  any  license  to  prac- 
tise as  attorney  and  counselor  at  law  in  the  courts  of  this  state 
shall  make  application  to  one  of  the  boards  of  legal  examiners, 
accompanied  with  a  certificate  from  the  county  commissioners' 

»  Hamill  v.  Samuels,  —  Tex.  Civ.  Tex.  10,  102  S.  W.  905 ;   Wetzel  v. 

App.  — ,  136  S.  W.  746.  Simon,  87  Tex.  403,  28  S.  W.  274, 

4  A.    A.    Fielder    Lumber    Co.    v.  942. 

Smith,  —  Tex.  Civ.  App.  — ,  151  S.  *  Lilly  v.  Yoary.  —  Tex.  Civ.  App. 

W.  605;  Richburg  v.  Sherwood,  101  — ,  152  S.  W.  823. 
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court  of  the  county  of  his  residence,  that  he  has  been  a  resident 
of  the  state  at  least  six  months,  tliat  he  is  twenty-one  years  of 
age,  and  that  he  has  a  good  reputation  for  moral  character  and 
honorable  deportment.  Such  applicant  shall  also  furnish  such 
other  evidence  of  moral  character  and  honorable  deportment 
as  may  be  required  by  the  rules  of  the  supreme  court."  * 

There  is  nothing  in  this  act  or  elsewhere  that  would  prevent 
a  woman,  or  even  a  married  woman,  when  otherwise  meeting 
the  statute,  from  obtaining  a  license  to  practise  law.  Indeed, 
A  number  of  women,  and  a  few  married  women,  are  now  licensed 
Attorneys  in  this  state. 

§  286.  As  trustee. 

Akin  to  the  capacity  to  act  as  agent,  if  not  identical  there- 
^'writh,  is  that  to  act  as  trustee  in  an  express  or  implied  trust.  A 
xnarried  woman  may  undoubtedly  do  either.  Even  before  her 
disabilities  of  contract  were  removed  she  might  do  so,  though 
xaot  so  fully  as  now."'  There  is  no  reason  why  she  should  not  be 
£1  trustee  for  her  husband  or  any  person.®  If  property  be  con- 
^veyed  or  devised  to  her  charged  with  a  trust,  it  becomes  her 
duty,  or  at  least  privilege,  to  discharge  the  trust;  she  becomes 
personally  liable  for  a  breach  of  the  trust  if  the  act  amounts 
"to  a  tort,  for  we  have  seen  she  is  liable  for  her  torts,  and  now 
"that  she  may  contract,  may  also  become  liable  where  that  lia- 
liility  rests  in  promise. 

The  husband  has  no  substantial  rights  in  property  which  the 
^^ife  merely  holds  in  trust,  and  she  may,  and  should,  deal  with 
it  as  though  she  were  sole.  His  assent  or  joinder  is  not  neces- 
sary to  the  validity  of  her  acts.* 


§  287.  As  receiver^  auditor^  etc. 

A  married  woman  may  act  as  auditor  whenever  the  appoint- 
ment of  one  may  become  necessary  in  a  civil  action,  since  the 

•Veraon's  Saylea'  Tex.  Civ.  Stat.  67  Am.  Dec.  622;   Parker  v.  Coop, 

ftrt.312.  60  Tex.  Ill;  Du  Perier  v.  Du  Peri- 

T  Holman  v.  Houston  Oil  Co.  —  er,  —  Tox.  Civ.  App.  — ,  126  S.  W. 

Tex.  CiT.  App.  — ,  152  S.  W.  886.  10. 

•  Smith  V.  Strahan,  16  Tex.  314,  »  See  ante,  §  232. 
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statute  authorizing  such  appointment  does  not  preclude  her. 
But  she  may  not  be  a  receiver,  unless  it  be  in  a  guardianship 
proceeding,***  because  the  statute  disqualifies  her.  It  reads: 
"No  party,  attorney,  or  any  person  interested  in  any  way  in  an 
action  for  the  appointment  of  a  receiver  shall  be  appointed 
receiver  therein,  nor  shall  any  person  be  appointed  receiver  in 
any  case  where  the  property  lies  within  this  state,  unless  the 
person  appointed  at  the  time  of  his  appointment  is  a  bona  fide 
citizen  of  the  state  of  Texas  and  qualified  to  vote ;  and,  during 
the  pendency  of  said  receivership,  the  person  or  persons  so 
appointed  receiver  shall  keep  and  maintain  actual  residence 
within  this  state.  And  if  in  any  action  for  the  appointment 
of  a  receiver,  the  property  sought  to  be  placed  in  the  hands  of  a 
receiver  is  situated  partly  in  this  state  and  partly  without, 
them  no  person  shall  be  appointed  receiver  of  that  part  of  the 
property  situated  in  this  state,  unless  such  person  at  the  time 
is  a  bona  fide  citizen  of  this  state  and  qualified  to  vote;  and, 
during  the  pendency  of  said  receivership,  the  person  or  persons 
so  appointed  receiver  shall  keep  and  maintain  actual  residence 
within  this  state."  ** 

§  288.  As  guardian;  generally. 

The  law  nowhere  incapacitates  a  married  woman,  either  ex- 
pressly or  impliedly,  from  acting  in  the  capacity  of  guardian." 
On  the  contrary,  in  many  instances  she  is  specially  given  the 
preference  of  the  guardianship  of  certain  individuals,  as  her 
insane  husband,  or  child  or  children  of  a  former  marriage.  The 
nature  of  these  statutes  is  such  that  it  does  not  import  an  inten- 
tion to  limit  her  right  to  act  to  those  particular  cases  mentioned. 
She  may  do  all  things  necessary  to  a  proper  discharge  of  the 
duties  of  her  office  irrespective  of  her  coverture.  She  may, 
jointly  with  her  husband,  or  without  him  if  he  be  absent  from 
the  state  or  refuse  to  join  her,  execute  such  bond  as  guardian 
as  the  law  requires,  and  acknowledge  the  same  before  any  of- 
ficer authorized  by  law  to  take  acknowledgments  of  married 
women  to  written  instruments;  and  such  bond  will  bind  her 

10  Vernon's  Savlea'  Tex.  Civ.  Stat.  "  Ibid.  art.  2129. 

art.  4088,  post,  §  200.  "  Ibid.  art.  4078. 
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separate  estate  as  though  she  were  unmarried.  It  will  not  bind 
her  husband  as  surety,  however,  unless  he  sign  and  be  approved 
as  such.  And  the  fact  that  she  is  less  than  twenty-one  years  of 
age  will  render  it  none  the  less  valid,  for  by  marriage  she  be- 
comes of  age."  She  may  act  as  guardian  for  the  person  or 
estate  of  another,  and  her  powers  and  duties  are  the  same  as 
those  prescribed  by  general  law. 

§  289.  Same;  for  minor  chQdren* 

Where  the  parents  of  a  minor  live  together,  the  father  is  the 
natural  guardian  of  the  persons  of  the  minor  children  by  the 
marriage,  and  is  entitled  to  be  appointed  guardian  of  their  es- 
't:ate.  Where  they  do  not  live  together,  their  rights  are  equal, 
.sind  the  guardianship  will  be  assigned  to  one  or  the  other  accord- 
:i  ng  to  the  circumstances  of  each  case,  taking  into  consideration 
"the  interest  of  the  children  alone.** 

S  290.  Same;  for  husband,  when. 

\Vhen  the  court  determines  that  a  pei*son  is  of  unsound  mind, 
^Dr  an  habitual  drunkard,  the  appointment  of  a  guardian  of  his 
f)erson  and  estate  is  proper,  and  if  such  person  be  married,  the 
A^rife  or  husband,  if  not  disqualified,  is  entitled  to  the  guardian- 
ship in  preference  to  all  other  persons.** 

When  from  any  cause  the  estate  of  such  person  is  without 
WL  guardian,  and  liable  to  injury  or  waste,  ^'the  county  judge 
shall,  upon  application  or  without  application,  either  in  term 
*time  or  in  vacation,  appoint  some  suitable  person  to  take  charge 
of  such  estate  as  receiver,  until  a  guardian  can  be  regularly 
appointed,  and  shall  make  such  other  orders  as  may  be  neces- 
sary for  the  preservation  of  such  estate.     Such  appointment 
and  orders  shall  be  recorded  in  the  minutes  of  the  court,  and 
shall  specify  the  duties  and  powers  of  such  receiver,  and  the 
provisions  of  the  law  governing  in  the  case  of  a  temporary 
administration  upon  the  estate  of  a  decedent  shall  govern  in  the 
case  of  a  receiver  appointed  under  this  article,  so  far  as  the  same 

Uld.  arts.  4105,  4106.  U  Id.  arts.  4016,  4247. 

Uld.  arts.  4068,  4069. 
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are  applicable.  If,  during  the  pendency  of  such  receivership, 
the  wants  of  such  minor,  person  of  unsound  mind,  or  habitual 
drunkard  should  require  the  use  of  the  means  of  such  estate 
for  their  subsistence,  clothing,  or  education,  the  county  judge 
is  hereby  authorized,  and  it  shall  be  his  duty,  upon  application 
or  without  application,  either  in  term  time  or  in  vacation,  to 
appropriate  by  an  order  entered  upon  the  minutes  of  his  court, 
out  of  the  effects  of  such  estate,  an  amount  sufficient  for  such 
purpose,  said  amount  to  be  paid  by  such  receiver  upon  such 
claims  for  the  subsistence,  clothing,  or  education  as  may  have 
been  presented  to  such  county  judge,  and  approved,  and  by  him 
ordered  to  be  paid.  If  at  any  time  the  receiver  shall  have  on 
hand  any  money  belonging  to  such  estate  beyond  what  may  be 
necessary  for  the  present  necessities  of  the  beneficiary  of  said 
estate  and  the  current  expenses  thereof,  he  may,  under  the  direc- 
tion of  the  county  judge,  loan  said  money  for  such  length  of 
time  as  said  county  judge  may  direct,  for  the  highest  legal  rate 
of  interest  that  can  be  obtained  therefor,  in  the  manner  and 
upon  the  security  and  terms  provided  in  article  4141.** 

When  information  is  given  the  county  judge  that  any  person 
of  the  county  is  of  unsound  mind,  or  is  an  habitual  drunkard, 
and  is  without  a  guardian,  he  will,  if  satisfied  that  there  is 
good  cause  for  the  exercise  of  his  jurisdiction,  have  such  person 
brought  before  him  to  determine  whether  or  not  he  be  of  unsound 
mind  or  an  habitual  drunkard,  and  if  so,  will  proceed  immedi- 
ately to  appoint  the  guardian  of  his  person  and  estate,"  and 
make  orders  for  the  support  of  his  family  and  education  of 
his  children  when  necessary.** 

§  291.  Same;  support  and  maintenance  of  ward. 

The  husband  or  wife  of  one  adjudged  to  be  of  unsound  mind, 
or  an  habitual  drunkard,  is  liable  for  the  maintenance  and  the 
expenses  attending  his  confinement,  where  such  ward  has  no 
estate  of  his  own."^ 

w  Id.  art.   4088.  l»  Vernon's  Saylcs*  Tex.  Civ.  Stat. 

W  Id.  arts.  4238,  4243.  arts.  4250,  4252. 

"Id.   art.  4246. 
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The  parent's  appointment  as  guardian  of  the  estate  of  his 
:ininor  child  does  not  relieve  him  of  the  duty  of  supporting  such 
^hildy  so  as  to  authorize  him  to  charge  such  minor's  estate  there- 
ior~ 

M  Moore  t.  Moore,  —  Tex.  Civ. 
_\pp.  —^  31  s.  W.  532;  See  antfl^ 
$80. 


CHAPTER  XIX. 


COMMUNITY   PROPERTY. 


292. 
§  293. 
§  294. 
§  296. 

§  296. 
§  297. 

§  298. 

§  299. 
§  300. 

§  301. 
§  302. 
§  303. 
§  304. 
§  305. 
§  306. 

§  307. 
§  308. 

§  309. 

§  310. 
§  311. 

§  312. 

§  313. 
§  314. 

§  315. 
§  316. 


Spanish  civil  law.  §  317. 

Act  of  January  20,  1840. 

Act  of  March  13,  1848.  §  318. 

Act     of     March     21,     1913;  §  319. 

present  statute.  §  320. 

Nature  of  wife's  interest.  §  321. 

Mere       agreements       cannot 

change.  §  322. 

Same;  nor  subsequent  legis-  §  323. 

lative  acts.  §  324. 

Her  interest  not  alienable.  §  325. 

Her  title,   whether   legal   or  §  326. 
equitable. 

Extent  of  her  interest  in.  §  327. 

Same;   the  right  to  control.  §  328. 

Living  apart.  §  329. 

Irregular  marriages. 

Presumptions.  §  330. 

Same;   deed  taken  in   wife's 
name. 

Same;   comment.  §  331. 

Same;  how  rebutted,  burden  §  332. 
of  proof. 

Same;     quantum    of    proof;  §  333. 

cases.  §  334. 

Property  constituting. 

Increase  of  community  prop- 
erty. §  335. 

Increase    of    separate    prop- 
erty. §  336. 

Her  personal  earnings. 

Earnings     of    husband     and  §  337. 
children. 

Crops  grown  upon  her  land.  §  338. 

Rents  and  hire  of  her  sepa-  §  339. 

rate  property.  §  340. 

§  341. 


Minerals,  timber,  soil,  etc., 
taken  from  her  land. 

Improvements. 

Profits  from  investments. 

Interest. 

Borrowed  money  and  pur- 
chases on  credit. 

Damages;  to  property. 

Same;  to  the  person. 

Penalties  under  the  statute. 

Insurance  policies. 

Property  acquired  by  limi- 
tations. 

Colonial  grants  to  families. 

Pre-emption  homesteads. 

Bounty  warrants  and  land 
certificates. 

Leaseholds,  inchoate  rights 
and  other  miscellaneous  es- 
tates. 

Changes  and  mutations. 

Liability  for  community 
debts. 

Same  for  antenuptial  debts. 

Same;  for  individual  debts 
contracted  during  mar- 
riage. 

Community  entitled  to  reim- 
bursement, when. 

Community  must  reimburse, 
when. 

Accounting  with  a  first  com- 
munity. 

Sales  and  encumbrances. 

Innocent  purchasers. 

Same;    notice. 

Conflict  of  laws. 


COMMUNITY  PROPERTY.  360 

§  292.  Spanish  civfl  law* 

The  Spanish  civil  law,  from  which  in  a  large  degree  has 
sprung  our  community  system,  recognized  marriage  as  a  spe- 
cies of  partnership  between  the  husband  and  wife  with  respect 
to  the  community  property,  in  which  each  owned  an  equal  share 
or  interest,  but  which  property  was  committed  to  the  care  and 
management  of  the  husband.     His  control  was  for  the  com- 
munity, and  any  attempted  disposition  with  intent  to  defraud 
the  wife  or  prejudice  her  interests  was  void.     To  this  estate 
belonged  all  the  property  acquired  by  the  spouses  by  their  labor, 
industry,  office,  or  profession,  the  income  of  their  individual 
property,  and  the  gains  from  their  money,  although  the  capital 
remained  the  separate  property  of  its  owner.     The  presump- 
tion was  in  favor  of  the  community,  although  either  spouse 
might  prove  the  separate  character  of  the  property.*    The  acqui- 
sitions after  marriage,  except  that  acquired  by  gratuitous  title, 
8uch  as  by  inheritance  or  donation,  and  except  that  taken  in 
exchange  for  other  property  belonging  to  one  of  the  spouses, 
became  a  part  of  the  ganancial  goods,  whether  the  same  was 
taken  in  the  name  of  the  husband  or  the  wife.'    This  included 
the  fruits,  rents,  etc.*     The  community  of  goods  ceased  in  sev- 
eral ways,  as  by  death  of  one  of  the  spouses,  divorce,  confisca- 
tion of  the  goods  of  one,  and  by  the  renunciation  of  the  ganan- 
cial goods  by  the  wife.     She  might  thus  renounce  the  com- 
miinity  before,  during,  or  after  the  dissolution  of  the  marriage.* 
The  death  of  the  wife  entitled  the  surviving  husband  to  a  free 
right  to  the  use  and  disposition  of  one  half  of  the  community 
gains,  without  any  liability  to  their  children  for  any  part  there- 
of, provided  he  did  not  deprive  them  of  their  portion.*     The 
wife  lost  her  matrimonial  gains  in  the  following  cases :    When 
she  had  been  guilty  of  adultery ;  when  she  had  abandoned  her 
husband  without  his  consent;  and  when  she  had  joined  some 

1  Schmidt's  Civil  Law,  arts.  43  et  wright,  18  Tex.  626;  Yatea  v.  Hous- 

•eq.  ton,  3  Tex.  433;  Parker  v.  Chance, 

•aopper   V.   Sage,    14   Tex.   Civ.  11  Tex.  613. 

App.  206,  37  S.  W.  363.  *  Schmidt's  Civil  Law,  arte.  66  et 

*  Scott      V.      Maynard,      Dallam  seq. 

(Tex.)    648;    Cartwright    ▼.    Cart-  » Id.  art.  67. 

M.  R.— 24. 
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religious  sect  and  therein  married  or  committed  adultery.*  So, 
also,  the  widow  forfeited  her  share  of  such  gains  by  leading  a 
dissolute  life.' 

§  293.  Act  of  January  20,  1840. 

By  the  act  of  1840,  commonly  known  as  the  act  adopting  the 
common  law  in  this  state,  then  a  republic,  the  marital  rights 
were  more  clearly  defined.  Hitherto  they  had  been  adminis- 
tered according  to  the  usages  of  the  civil  law  in  so  far  as  those 
usages  were  applicable  to  our  changed  conditions.  With  refer- 
ence to  what  shall  compose  the  community,  that  act  provided 
that  "all  property  which  the  husband  or  wife  may  bring  into 
the  marriage,  except  land  and  slaves  and  the  wife's  parapher- 
nalia, and  all  the  property  acquired  during  the  marriage,  except 
such  land  or  slaves,  or  their  increase,  as  may  be  acquired  by 
either  party  by  gift,  devise,  or  descent,  and  except  also  the 
wife's  paraphernalia,  acquired  as  aforesaid,  and  during  the 
time  aforesaid,  shall  be  the  common  property  of  the  husband 
and  wife,  and,  during  the  coverture,  may  be  sold  or  otherwise 
disposed  of  by  the  husband  only."  *  The  rights  of  the  com- 
munity were  greater  under  this  act  than  ever  before  or  since. 
The  act  was  not  repealed  by  the  act  passed  by  the  same  legisla- 
ture January  28^  1840.*  Prior  to  its  enactment,  and  ever  since 
its  repeal  in  1848,  the  property  owned  by  either  spouse  before 
marriage,  as  also  that  acquired  during  marriage  by  gift,  devise, 
or  descent,  was  a  part  of  the  separate  estate.*®  Under  that  law 
the  personal  property  of  the  wife  brought  into  the  marriage, 
and  its  increase,  became  community ;  **  only  the  increase  of  her 
slaves  among  the  acquisitions  during  marriage  remained  her 
separate  property."  The  title  of  the  act,  "  'An  Act  to  Adopt 
the  Common  Law  of  England,  to  Repeal  Certain  Mexican  Laws, 
and  to  Regulate  the  Marital  Rights  of  Parties,'  indicates  that 

8  Id.  art.  68.  "Portia  v.  Parker,  22  Tex.  699; 

7  Id.  art.  69.  Bateman  v.  Bateman,  25  Tex.  270; 

•  Paachara    Dig.    art.    4041,  note      PhiUips  v.  Palmer,  56  Tex.  Civ.  App. 

1048.  91,  120  S.  W.  911. 

SWhisler    v.    Cornelius,    34  Tex.          W  Cartwright    v.    Cartwright,    18 

Civ.  App.  511,  79  S.  W.  3G0.  Tex.  626. 

10  Fitts  V.  Fitts,  14  Tex.  443. 
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the  rights  of  married  persons  were  to  be  defined  by  statute,  and 
not  to  be  governed  by  the  mles  of  the  common  law.  The  pro- 
visions of  the  act  with  reference  to  married  persons  are  so  in- 
consistent with  the  rules  of  the  common  law  as  to  show  an  in- 
tention to  maintain  in  reference  to  marital  rights  a  radically 
different  system.  The  fact  that  these  provisions  were  incorpo- 
rated in  the  act  which  adopted  the  common  law  is  of  itself 
significant  of  the  purpose  of  the  legislature  not  to  apply  the 
rules  of  the  common  law  as  to  the  property  rights  of  husband 
and  wife."  " 

§  294.  Act  of  March  13,  1848. 

By  the  act  of  March  13,  1848,  a  great  change  was  made  in 
the  law  with  reference  to  the  community  property.  It  omitted 
from  it«  provisions  certain  property  mentioned  in  the  act  of 
1840,  viz,,  the  property  which  the  husband  or  wife  might  bring 
into  the  marriage;  and  read  as  follows:  *'A11  property  acquired 
by  either  husband  or  wife  during  the  marriage,  except  that 
which  is  acquired  in  the  manner  specified  in  the  2d  section  of 
this  act,  shall  be  deemed  the  common  property  of  the  husband 
and  wife,  and  during  the  coverture  may  be  disposed  of  by  the 
husband  only."  The  §  2  referred  to  defined  the  separate  prop- 
erty of  the  spouses  to  be  all  property,  both  real  and  personal, 
owned  or  claimed  by  them  before  marriage,  and  that  acquired 
afterwards  by  gift,  devise,  or  descent,  as,  also,  the  increase  of 
all  lands  or  slaves  thus  acquired.  And  the  act  as  modified  by 
subsequent  codifiers  continued  to  ho  our  statute  upon  the  ques- 
tion until  that  noticed  in  the  succeeding  section,  and  is  as  fol- 
lows: "All  property  acquired  by  either  husband  or  w^ife  dur- 
ing the  marriage,  except  that  which  is  acquired  by  gift,  devise, 
or  descent,  shall  be  deemed  the  common  property  of  the  husband 
and  wife,  and  during  the  coverture  may  be  disposed  of  by  the 
husband  only."  ** 

§  295.  Act  of  March  21,  1913;  present  statute. 

The  thirty-third  legislature  amended  the  community  prop- 
is  Barkley  V.  Dumke,  99  Tex.  150,  "Rev.  Stat.  1905,  art.  2968. 
87  S.  W.  1147. 
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erty  articles  of  the  statute  to  read  as  follows:  "All  property 
acquired  by  either  the  husband  or  wife  during  marriage,  except 
that  which  is  the  separate  property  of  either  one  or  the  other, 
shall  be  deemed  the  common  property  of  the  husband  and  wife, 
and  during  coverture  may  be  disposed  of  by  the  husband  only, 
provided,  however,  the  personal  earnings  of  the  wife,  the  rents 
from  the  wife's  real  estate,  the  interest  on  bonds  and  notes 
belonging  to  her,  and  dividends  on  stocks  owned  by  her,  shall 
be  imder  the  control,  management,  and  disposition  of  the  wife 
alone,  subject  to  the  provisions  of  article  4621,  as  hereinabove 
written ;  and  further  provided  that  any  funds  on  deposit  in  any 
bank  or  banking  institution,  whether  in  the  name  of  the  hus- 
band or  wife,  shall  be  presumed  to  be  the  separate  property  of 
the  party  in  whose  name  they  stand,  regardless  of  who  made 
the  deposit,  and  unless  said  bank  or  banking  institution  is  noti- 
fied to  the  contrary,  it  shall  be  governed  accordingly  in  honor- 
ing checks  and  orders  against  such  account."  " 

"Neither  the  separate  property  of  the  husband  nor  the  com- 
munity property  other  than  the  personal  earnings  of  the  wife, 
and  the  income,  rents,  and  revenues  from  her  separate  property, 
shall  be  subject  to  the  payments  of  debts  contracted  by  the  wife, 
except  those  contracted  for  necessaries  furnished  her  or  her  chil- 
dren; provided,  the  wife  shall  never  be  the  joint  maker  of  a 
note  or  a  surety  on  any  bond  or  obligation  of  another  without 
the  joinder  of  her  husband  with  her  in  making  such  contract."  " 

The  act  has  been  held  constitutional  as  against  the  objections 
that  it  impaired  the  vested  rights  of  the  husband  to  control  the 
coiiinumity  property,  by  it  committed  to  the  control  of  the  wife," 
and  that  the  bill  contained  more  than  one  subject,  which  is 
required  to  be  embraced  in  the  title." 

§  296.  Nature  of  wife's  interest. 

It  is  the  cherished  policy  of  our  laws  to  regard  the  married 

15  Vernon's  Sayles'  Tex.  Civ.  Stat.  "  Scott  v.  Scott,  —  Tex.  Civ.  App. 

art.  4622,  amend.  Gen.  Laws,  1913,  — ,  170  S.  W.  273. 

p.  02.  18  Winkie  v.  Conatser,  —  Tex.  Civ. 

l«  Vernon's  Sayles'  Tex.  Civ.  Stat.  App.  —  171  S.  W.  1017. 
art.  462-t,  amend.  Gen.  Laws  1913,  p. 
62. 
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union  as  a  species  of  partnership  in  which  each  partner  may 
own  a  separate  or  individual  estate,  and  at  the  same  time  share 
equally  in  the  common  gains  or  acquisitions.  It  clearly  defines 
what  property  shall  enter  into  this  common  fund,  and  what 
property,  and  to  what  extent,  shall  remain  the  separate  prop- 
erty of  each  partner.  No  effort  is  made  to  vest  a  greater  por- 
tion of  these  joint  acquisitions  in  one  spouse  than  in  the  other. 
The  wife's  rights,  in  point  of  ownership,  are  in  every  respect 
the  equal  of  those  of  her  husband.  They  are  identical ;  in  short 
they  own  the  estate  in  common.  And  why  not  ?  If  the  wife's 
right  to  own  property  at  all  be  recognized,  it  would  certainly 
seem  that  her  claims  to  an  equal  interest  in  the  common  gains 
of  herself  and  husband  are  the  most  just.  True,  the  husband 
is  the  active,  managing  partner  of  the  union,  who  by  common 
consent  is  expected  to  find  a  support  for  his  family;  yet  the 
wife's  duties  and  burdens,  in  behalf  of  the  husband  and  family, 
are  none  the  less  important.  Their  duties  and  obligations  are 
in  the  highest  sense  reciprocal.  They  vary  in  detail,  but  herein 
lies  their  mutual  advantage  to  each  other.  The  only  perceivable 
difference  between  their  rights  in  the  common  property  is  that 
the  right  of  management  and  disposition  is  given  for  the  most 
part  to  the  husband ;  hers  is  an  equal  right  to  the  property  it- 
self, its  beneficial  use,  subject  to  the  husband's  power  of  control 
and  disposition  for  their  common  good.  While  he  is  permitted 
this  seeming  advantage,  he  is  likewise  charged  with  a  cor- 
responding burden, — that  of  personal  liability  for  the  support 
of  his  wife.  His  superior  control,  of  course,  lasts  no  longer 
than  the  coverture,  and  while  his  liabilities  as  head  of  the  fam- 
ily last  It  can  make  no  difference  whether  the  acquisition  is 
in  matter  of  fact  the  result  of  the  husband's  or  the  wife's  labor, 
skill,  or  investment ;  the  law  will  not  inquire  into  these  thin^. 
Whatever  is  acquired  by  either  or  both,  in  whatever  manner 
acquired,  with  the  exceptions  stated,  becomes  at  once  the  com- 
mon property  of  l)oth  in  which  the  interest  of  the  wife  is  equal 
to  that  of  her  husband.** 

MMerreU  v.  Moore,  47  Tex.  Civ. 
App.  200,  104  S.  W.  514. 
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§  297.  Mere  agreements  cannot  change. 

And  this  interest  is  cast  upon  her  by  virtue  of  the  law  itself, 
and  is  in  no  sense  the  result  of  contract.  Her  statutory  rights 
in  the  community  property  cannot  be  altered  by  mere  agreements 
between  herself  and  husband,  made  subsequently  to  marriage, 
and  thus  converted  from  commimity  into  separate  estate.**  Such 
agreements,  if  permitted,  would  be  subversive  of  our  marital 
rights  statutes,*  and  work  untold  mischief  to  the  rights  of  cred- 
itors and  other  persons  dealing  with  the  husband  or  the  prop- 
erty. What  is  here  said  has  no  reference  to  the  well-recognized 
right  of  the  husband  to  make  to  his  wife  a  donation  of  his  inter- 
est in  the  community  property  when  such  a  thing  can  be  done 
without  injury  to  the  rights  of  others.*  This  is  doing  with  his 
property  then  m  esse  as  he  has  a  right  to  do;  but  he  cannot 
make  such  a  disposition  of  the  community,  whether  then  in  esse 
or  to  be  acquired,  to  the  prejudice  of  others.  The  only  class  of 
agreements  which  will  affect  the  community  property  is  the 
contract  of  settlement,  noticed  under  the  head  of  "Marriage 
settlements,"  *  and  these  are  ante,  and  not  post,  nuptial  agree- 
ments. Even  as  between  themselves,  these  postnuptial  agree- 
ments are  seldom  permitted.  For  the  wife  to  relinquish  her 
rights  in  the  community  to  her  husband  is  considered  im- 
politic, and  such  agreements  are  usually  void.*  In  some 
instances  they  have  been  upheld.  In  cases  where  the  agree- 
ment is  fairly  made,  and  appeals  strongly  to  the  conscience 
of  the  court,  and  has  been  acted  upon,  it  is  sometimes  more 
equitable  to  follow  than  to  disregard  it.  In  Kellett  v.  Kellett, 
23  Tex.  Civ.  App.  571,  56  S.  W.  766,  the  husband  and  wife 
joined  in  a  conveyance  of  the  wife's  separate  lands  to  a  trustee, 
upon  the  expressed  condition  that  such  trustee  was  to  reconvey 

«>Cox    V.    Miller,    54    Tex.    16;  >  Jordan   v.   Marcantell,   —   Tex. 

Green    v.    Ferguson,    62   Tex.    526 ;  Civ.  App.  — ,  147  S.  W.  357. 

Miller  v.  Marx,  65  Tex.  131;   Cone  »Antc,  chap.  III. 

V.  Belcher,  57  Tex.  Civ.  App.  493,  *Proetzel    v.    Schroeder,    83    Tex. 

124  S.  W.  149 ;   Henry  v.  Land,  —  684,  19  S.  VV.  292 ;  Graham  v.  Stuve. 

Tex.  Civ.  App.  — ,  168  S.  W,  994.  76  Tex.  533,  13  S.  W.  381;  Cannon 

1  Vernon's  Sayles'  Tex.  Civ.  Stat.  v.  Boutwell,  53  Tex.  626;  Engleman 

art.  4617.  v.  Deal,  14  Tex.  Civ.  App.  1,  37  S. 

W.  652. 
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to  the  husband,  to  the  end,  and  for  the  expressed  purpose,  of 
converting  such  separate  property  into  the  community  of  the 
husband  and  wife.  In  a  subsequent  action  between  the  husband 
and  wife,  the  court  regarded  the  transaction  as  an  effort  to 
change  the  status  of  the  property  by  agreement  of  the  parties 
through  the  guise  of  deeds,  and  held  its  status  to  be  unaffected 
by  the  attempted  conveyance.  It  was  held  not  to  be  an  intended 
gift  to  the  husband,  which  the  wife  could  in  law  make,  for  had 
such  effect  been  given  the  deeds  it  would  have  constituted  the 
property  his  separate  estate,  when  the  pui^pose  was  to  constitute 
it  community.  Had  the  wife  by  deed  of  gift  conveyed  to  her 
husband  a  one-half  interest  in  the  land,  the  parties  would  not 
yet  have  owned  the  whole  in  community,  but  their  respective 
portions  in  their  separate  rights.  The  holding,  which  was  by 
the  court  of  civil  appeals,  was  subsequently  affirmed  on  certified 
questions  to  the  supreme  court.* 

$  298.  Same;  nor  subsequent  legislative  acts. 

And,  for  the  most  obvious  reasons,  when  title  to  property  is 
once  by  law  vested  in  the  husband  or  wife,  it  is  not  within  the 
power  of  the  l^slature,  by  legislative  act,  to  devest  it.  Such 
an  act  would  be  violative  of  our  organic  law.*  To  enact  that 
property  then  common  in  its  character  imder  the  law  shall  hence- 
forth be  separate,  or  vice  versa,  cannot  be  distinguished  from  an 
effort  to  devest  one  of  all  title  to  his  property,  and  to  vest  it  in 
another ;  and  it  has  never  been  thought  that  a  legislature  could 
take  one  person's  property  and  give  it  to  another.  This  would 
not  prevent  the  legislature's  changing  the  laws  defining  separate 
and  community  property  as'  to  future  acquisitions,  for  it  un- 
doubtedly could  do  as  much.  Each  of  these  estates  is  wholly  the 
creature  of  statute. 

§  299.  Her  interest  not  alienable. 

It  may  be  said  that  during  the  marriage  the  husband  and 
wife  are  jointly  seized  of  the  community  property,  with  a  half 
interest  remaining  over  to  the  survivor.    This  interest  runs  cur- 

i  Kellett  ▼.  Trice,  95  Tex.  160,  66  •  Portia  ▼.  Parker,  22  Tex.  699. 

8.  W.  51. 
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rent  with  the  estate,  and  becomes  separable  only  upon  the  dis- 
solution of  the  marriage.  It  is  a  blended  and  common  interest 
in  the  whole,  and  neither  exists  without  the  other.  They  are 
counterparts  each  of  the  other.  It  cannot  be  said  that  one  half 
of  the  community  belongs  separately  to'  the  wife.  If  this  were 
so  the  husband  could  not  charge  or  convey  it,  and  it  would  not 
be  liable  for  the  community  debts.  There  would  in  such  event 
be  only  the  two  estates  pertaining  to  every  marital  union, — the 
husband's  and  the  wife's.  The  common  property  cannot  be  thus 
divided.  The  moment  the  interest  of  one  spouse  in  the  com- 
munity property  is  separated  from  the  other,  the  property  ceases 
to  be  common.  If  the  entire  interest  of  the  wife  could  be  alien- 
ated, a  part  thereof  could  likewise  be  disposed  of,  thus  creating 
an  estate  in  the  remainder  incongruous  with  the  law.  So  that 
it  follows  that  any  species  of  alienation  by  the  wife  of  her  in- 
terest in  the  community  would  be  disastrous  to  that  estate,  and 
would  frustrate  the  end  sought  to  be  attained  by  the  law,  and 
be  altogether  inconsistent  with  the  nature  of  her  community 
interest.  The  law  contemplates  that  the  beneficial  title  of  com- 
munity property  shall  pass  to  the  community,  regardless  of  in 
whom  the  naked  legal  title  shall  be  vested,  and  to  permit  the 
wife  to  alienate  her  interest  would  seriously  embarrass  the  hus- 
band in  the  exercise  of  his  statutory  right  of  disposition. 

§  300.  Her  tide,  whether  legal  or  equitable. 

By  an  examination  of  the  various  acts  defining  the  common 
property  of  the  husband  and  wife,  it  will  be  seen  that  no  provi- 
sion is  made  for  the  form  of  the  conveyance,  where  a  convey- 
ance is  by  law  required,  but  all  seek  only  to  declare  in  whom  the 
beneficial  interest  or  equitable  title  shall  vest.  It  is  declared 
that  "all  property  acquired  by"  the  husband  and  wife  during 
the  marriage  shall  be  deemed  the  common  property,  etc.  No 
distinction  is  made  between  property  acquired  by  the  husband 
and  that  acquired  by  the  wife,  nor  between  that  conveyed  to  the 
husband  and  that  conveyed  to  the  wife.  It,  then,  can  make  no 
difference  whether  the  conveyance  be  to  the  husband  or  to  the 
wife,  or  to  both,  the  interest  of  the  husband  and  the  wife  will 
be  the  same.  But  this  interest  or  title  is  an  equitable  or  bene- 
ficial one;  for  the  legal  title,  to  be  consistent  with  our  registra- 


COMMUNITY  PROPERTY. 


377 


tion  laws,  which  require  conveyances  to  be  recorded  with  the 
object  of  exposing  the  chain  of  the  legal  title  to  the  inspection 
of  purchasers,  rests  in  the  person  to  whom  the  conveyance  is 
made.^  And  a  conveyance  by  one  having  the  legal  title  to  one 
without  notice  of  existing  equities  will  be  upheld.'  This  will 
bring  us  into  a  seeming  difficulty,  it  must  be  confessed.  For 
where  the  conveyance  of  the  community  is  taken  in  the  name  of 
the  wife,  we  are  confronted  with  the  anomalous  situation  that 
the  beneficial  title  is  in  the  community,  while  under  the  deci- 
sions the  wife  holds  the  legal  title,  and  yet  under  our  statute 
the  husband,  and  not  she,  is  the  only  person  who  has  the  power 
to  dispose  of  it  And  his  deed  conveys  the  title,  both  legal  and 
equitable, — an  instance  of  a  person  whose  title  is  only  bene- 
ficial conveying  as  well  the  legal  title.  But  this  statutory  right 
of  disposition  in  the  husband  is  satisfied  where  the  wife,  who 
holds  the  legal  title,  conveys  with  his  consent.* 

If  the  conveyance  be  to  the  wife,  of  course,  her  title  is  legal, 
while  that  of  the  husband  is  equitable  only.^* 

§  301.  Extent  of  her  interest  in. 

With  certain  exceptions  provided  by  law,  the  community 
property  is  subject  to  the  debts  of  the  husband  and  wife  con- 
tracted during  marriage.    It  is  also  liable  for  the  debts  of  either 


7  Edwards  v.  Brown,  68  Tex.  329, 
5  S.  W.  87,  8.  c.  4  S.  W.  380;  HiH  v. 
Moore,  02  Tex.  610 ;  Kirby  v.  Moody, 
84  Tex.  201,  19  S.  W.  463 ;  Patty  v. 
Middleton,  82  Tex.  586,  17  S.  W. 
909;  Saunders  v.  IsbeU,  5  Tex.  Civ. 
App.  613,  24  S.  W.  307;  Arnold  v. 
Hodge,  20  Tex.  Civ.  App.  211,  49 
S.  W.  714;  Woodbum  v.  Texas 
Town  Jjoi  &  Improv.  Co.  —  Tex. 
Cir.  App.  — ,  153  S.  W.  365 ;  citing : 
Hensley  ▼.  Lewis,  82  Tex.  595,  17  S. 
W.  913;  West  v.  Keeton,  17  Tex. 
Civ.  App.  139,  42  S.  W.  1034;  Brack- 
enridge  ▼.  Rice,  —  Tex.  Civ.  App. 
— ,  30  8.  W.  688;  Daniel  v.  Mason, 
90  Tex.  244,  59  Am.  St.  Rep.  815,  38 
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the  husband  or  wife  contraxjted  before  marriage,  and  the  wife's 
interest  therein  is  in  a  sense  charged  with  these  debts ;  that  is, 
her  rights  therein  are  subordinate  thereto.  The  husband  may, 
during  marriage,  convey  or  charge  it,  and  her  consent  is  not 
necessary.  She  has  no  protection  short  of  his  fraud.  He  can, 
if  he  sees  fit,  use  it  to  pay  his  individual  debts ;  he  may  sell  it 
and  squander  the  proceeds,  and  her  interest  passes  to  the  pur- 
chaser or  debtor  as  the  case  may  be.  The  law  makes  him  a 
sole  trustee  of  this  fund  for  the  benefit  of  the  community,  whose 
actions,  less  than  fraudulent,  are  valid.  He  may  thus  render 
his  separate  estate  liable  for  a  reimbursement  to  her,  but  this 
is  the  extent  of  her  redress.  ^^ 

§  302.  Same;  the  right  to  controL 

While  the  sole  right  to  manage  and  dispose  of  the  community 
has  heretofore  been  vested  in  the  husband,  such  is  not  now  the 
law,  at  least  as  to  certain  classes  of  acquisitions  belonging  to 
that  estate.  By  the  act  of  March  21,  1913,"  the  community 
property  "during  coverture  may  be  disposed  of  by  the  hus- 
band only,  provided,  however,  the  personal  earnings  of  the 
wife,  the  rents  from  the  wife's  real  estate,  the  interest 
on  bonds  and  notes  belonging  to  her,  and  dividends  on 
stocks  owned  by  her,  shall  be  under  the  control,  manage- 
ment, and  disposition  of  the  wife  alone,  subject  to  the 
provisions  of  article  4621."  This  leaves  the  matter  of  control 
as  to  the  great  bulk  of  the  community,  where  it  has  always  been, 
with  the  husband.  But  as  to  the  classes  of  acquisitions  named 
the  same  exclusive  power  is  given  the  wife.  As  to  this  portion 
of  the  community  she  may  do  as  she  please;  she  may  use  it  to 
pay  her  individual  debts,  or  sell  and  squander  the  proceeds. 
Her  husband  has  no  protection  short  of  her  fraud.  Of  course, 
each  holds  in  a  sense  as  trustee  for  the  community,  and  in  a 
proper  case  a  court  of  equity  might  interpose  to  protect  that 
estate.  It  is  not  to  be  supposed  that  the  statutes  authorizing  the 
husband  or  wife  alone  to  dispose  of  community  property  meant 
to  exclude  the  other  from  all  beneficial  interest  therein,  but 

11  See  Irwin  v.  Irwin,  —  Tex.  Civ,  l«  Gen.  Laws,  33d  Legislature,  p. 

App.  — ,  110  S.  W.  1011.  62. 
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ratlier,  for  considerations  of  convenience  or  policy,  to  vest  the 
disposing  power  in  one  only,  supposing  always  that  such  power 
will  be  fairly  exercised.  A  fraudulent  disposition  would  not 
be  that  fair  exercise,  nor  would  probably  a  gift  be. 

This  right  of  control  is  given  as  to  all  the  wife's  personal 
earnings,  etc.,  without  reference  to  the  time  of  their  acquisition ; 
hence  the  statute  applies  to  those  earnings  and  the  like  acquired 
prior  to  its  enactment,  and  is  a  valid  exercise  of  the  legislative 
power."  How  long,  and  through  what  mutations,  will  this  right 
of  control  and  disposition  continue  ?  The  legislature  evidently 
intended  that  the  wife  should  receive  some  substantial  benefit 
from  the  change  thus  made  in  the  law.  AMiat  would  be  the 
profit  to  her,  if,  upon  collecting  her  weekly  earnings  and  invest- 
ing them  in  an  article  of  furniture,  her  husband  could  meet  her 
at  the  door  and  assume  charge  of  the  purchase?  Or  where 
would  be  her  advantage,  if,  upon  collecting  her  rent,  corn,  and 
cotton,  she  could  not  sell  them  without  subjecting  the  proceeds 
forever  thereafter  to  her  husband's  control  and  disposition? 
Would  the  property  in  its  new  form  be  no  longer  subject  to  her 
control  ?  Can  it  be  that  by  the  exercise  of  the  very  right  con- 
ferred by  the  statute  the  wife  immediately  loses  the  benefits  of 
it?  Bearing  in  mind  the  evil  intended  to  be  relieved  against, 
to  wit,  the  power  of  the  husband  to  permanently  deprive  the 
wife  of  the  benefits  of  certain  community  property  upon  which 
she  has  strong  equitable  claims,  it  is  the  writer's  opinion  that 
the  statute  confers  upon  the  wife  the  sole  power  of  control  and 
disposition  over  these  classes  of  the  community,  so  long  as  the 
fund  or  property  may  be  clearly  traced  and  identified  as  having 
originated  in  personal  earnings,  rents  from  her  real  estate,  in- 
terest on  her  bonds  and  notes,  or  dividends  on  her  stocks.  Other- 
wise the  statute  would  confer  no  real  benefit  on  her.  Besides, 
the  statute  is  intended  to  give  to  the  wife  absolute  control  over 
a  part  of  a  particular  estate,  and  not  over  specific  articles  as  an 
exemption. 

W  Scott  V.  Scott,  —  Tex.  Civ.  App. 
— ,  170  S.  W.  273.    See  post,  §  313. 
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§  303.  liviiig  apart 

A  marriage  once  solemnized  under  our  laws  continues  to 
exist  till  an  end  is  put  to  it  by  the  death  of  one  or  both  the 
parties,  or  by  a  decree  of  divorce.  And  while  the  community 
rights  of  husband  and  wife  are  founded  upon  the  reciprocal 
relations  they  sustain  to  each  other  during  the  marital  imion^ 
no  court  since  our  emergence  from  under  the  Spanish  law  has 
ever  attempted,  so  far  as  we  are  aware,  to  cast  a  rule  defining 
what  act  or  acts  of  the  wife,  whether  abandonment  or  other 
conduct,  will  disentitle  her  to  her  rights  as  a  wife  in  the  com- 
munity earnings  or  those  of  her  husband.  The  conjugal  part- 
nership cannot  be  said  to  be  ^'established  upon  the  basis  of 
equality  of  contribution  of  labor  or  capital  by  the  parties  to  it, 
and  it  exists  and  is  enforced  upon  principles  which  recognize 
perfect  union  and  equality  of  enjoyment  of  gains,  and  the  divi- 
sion thereof,  regardless  of  all  inequalities  induced  by  accident, 
misfortune,  disease,  idleness,  or  even  wasteful  habits  of  one  or 
the  other  of  the  spouses."  Her  status  as  a  wife  is  fixed  by  law, 
and  her  rights  clearly  defined,  and  that  status  exists,  and  those 
rights  remain,  so  long  as  her  coverture  continues,  except  in 
those  cases  where  her  conduct  might  be  inconsistent  with  a  par- 
ticular right  conferred  upon  her.  Our  legislature  has  never 
seen  fit  to  limit  her  rights  as  a  wife  to  the  enjoyment  of  an  in- 
terest in  the  community  for  such  time  only  as  she  might  live 
and  cohabit  with  her  husband.  Whatever  of  uncongeniality, 
bickerings,  quarrels,  or  separations  there  may  be,  these  are  sub- 
jects affecting  his  or  her  right  to  a  judicial  termination  of  the 
relation,  but  should  not  in  any  manner  affect  the  property  rights 
of  the  parties  that  are  dependent  upon  the  existence  of  the  mar- 
riage relation  for  their  existence.  So  that  in  the  absence  of 
legislative  action  in  the  matter,  it  is  safe  to  say  that  the  mere 
withdrawal  of  the  wife  from  the  husband,  and  continuance  to 
live  apart  from  him,  however  unjustifiable  and  improper  her 
conduct  in  doing  so  may  be,  do  not  deprive  her  of  her  commun- 
ity interest  in  the  community  property  of  herself  and  husband, 
nor  of  interest  in  the  husband's  subsequent  acquisitions."     A 

MRouth  V.  Routh,  57  Tex.  589;       392,  87  S.  W.  838;  King  v.  King,  41 
Ligon  V.  Ligon,  39  Tex.   Civ.  App.      Tex.  Civ.  App.  473,  91  S.  W.  633; 
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diflFcrent  rule  was  held  formerly  under  the  Spanish  law."  The 
facts  and  circumstances  surrounding  a  separation  may  be  such 
as  to  warrant  the  conclusion  that  the  husband  intended  to  aban- 
don the  wife  and  to  make  her  a  gift  of  her  individual  earnings, 
or  the  profits  and  rents  of  her  property  and  the  like,  and  then 
he  could  assert  no  interest  in  them."  Or,  on  the  other  hand,  the 
circumstances  attending  the  separation  may  not  show,"  or  may 
even  negative,  such  intention  to  relinquish  or  give. 

The  wife's  homestead  right  is  not  governed  by  the  same  rules 
as  are  her  community  rights.  By  an  unwarranted  abandon- 
ment of  her  husband  and  home  she  may  lose  the  homestead 
right,"  though  she  may  yet  be  entitled  to  recover  for  her  prop- 
erty used  in  improving  it." 

§  304.  Irregular  marriages. 

Common  law  and  putative  marriages  have  been  discussed  in 
a  previous  chapter,"  and  the  property  rights  of  the  wife  in  such 
unions  have  been  specifically  noticed,^  so  that  little  more  need 
be  said  here,  further  than  to  generalize  the  rule  with  respect  to 
the  community.  There  can  be  no  doubt  that  the  rights  of  a 
wife  in  a  conmion-law  marriage  are  precisely  the  same  in  the 
community,  as  though  the  marriage  had  been  regularly  cele- 
brated. There  may  be  some  doubts  under  the  varied  decisions 
in  case  the  marriage  is  putative  only  as  to  her.  There  is  just 
room  for  the  view  that  a  share  in  the  joint,  earnings  of  the 
enterprise  is  allowed  her  on  equitable  principles,  in  proportion 
to  her  contributions  to  their  acquisition.  But  the  writer  is  very 
decidedly  of  the  opinion  that  the  rule  should  be,  and  that  the 
decision  on  the  whole  will  warrant  such  rule,  that  a  putative  wife 

Teague  v.  Lindsej,  31  Tex,  Civ.  App.  l«  Queen  Ins.  Co.  v.  May,  —  Tex. 

161,  71  S.  W.  673;  Merrell  v.  Moore,      Civ.  App.  — ,  35  S.  W.  829;  post, 


47  Tex.  Civ.  App.  200,  104  S.  W.  351,  352,  363. 

514;   Irwin  v.  Irwin,  —  Tex.  Civ.  "Teague  v.  Lindsey,  31  Tex.  Civ. 

App.  _,  110  S.  W.  1011;    Ragley-  App.  161,  71  S.  W.  573. 

McWilliama  Lumber  Co.  v.  David-  "See  post,  §  423. 

•on,  —  Tex.  Civ.  App.  — ,  152  S.  W.  W  Gardenhire    v.    Gardenhire,    — 

856.  Tex.  Civ.  App.  — ,  172  S.  W.  726. 

l»  Wheat  ▼.  Owens,  16  Tex.  242,  «0  See  ante,  chap.  II. 

65  Am.  Dec.  164.  l  See  ante,  §§  32  and  34. 


382 


MARITAL  RIGHTS. 


has  exactly  the  same  rights  in  the  community  of  herself  and 
husband  as  a  common-law,  or  statutory,  wife,  and  that  such 
rights  are  those  of  a  real  wife.  A  marriage  that  is  wholly  mere- 
tricious as  to  the  wife  is  no  marriage  at  all,  and  her  property 
rights,  whatever  they  may  be,  are  not  those  of  a  wife.* 

§  305.  Presumptions. 

All  property  acquired  by  either  husband  or  wife,  or  by  both, 
during  marriage,  is  presumed  to  belong  to  their  community  es- 
tate. This  wholesome  presumption  arises,  no  doubt,  from  the 
fact  that  ordinarily  in  truth  the  major  part  of  the  property 
of  the  husband  and  wife  belongs  to  the  community,  and  from 
the  further  fact  that  the  real  ownership  is  a  matter  peculiarly 
within  the  knowledge  of  the  husband  and  wife,  and  any  other 
rule  would  be  inequitable  toward  creditors  and  purchasers  who 
deal  with  the  husband,  and  whose  means  of  knowledge  are  less 
ample.  As  a  presumption,  this  applies  to  all  property  acquired 
by  either  spouse  during  marriage,  however  and  from  whatever 
source  it  may  be  acquired,*  as  well  also  to  property  so  acquired 
by  both  husband  and  wife  jointly.*  But  the  statute  of  1913 
creates  a  special  presumption  in  case  of  deposits  in  bank.* 


>See  ante,  §  34. 

»Lott  V.  Keach,  5  Tex.  394; 
Chapman  v.  AHen,  15  Tex.  278; 
Mitchell  V.  Marr,  26  Tex.  329;  Cooke 
V.  Bremond,  27  Tex.  457,  86  Am. 
Dec.  626;  Oppenheimer  v.  Robinson, 
87  Tex.  174,  27  S.  W.  95 ;  Augustine 
V.  State,  —  Tex.  Crim.  Rep.  — ,  23 
S.  W.  794;  Duncan  v.  Bickford,  83 
Tex.  322,  18  S.  W.  698;  Stephenson 
V.  Chappell,  12  Tex.  Civ.  App.  296, 
33  S.  W.  880,  36  S.  W.  482;  Clift 
V.  Clift,  72  Tex.  144,  10  S.  W.  338; 
Schneider  v.  Sellers,  25  Tex.  Civ. 
App.  226,  61  S.  W.  541;  AUardyce 
V.  Hambleton,  96  Tex.  30,  70  S.  W. 
76;  Thayer  v.  Clarke,  —  Tex.  Civ. 
App.  — ,  77  S.  W.  1050;  Booth  v. 
Clark,  34  Tex.  Civ.  App.  315,  78  S. 
W.  392;  Henry  v.  Vaughan,  46  Tex. 


Civ.  App.  531,  103  S.  W.  192;  Parks 
V.  Worthington,  —  Tex.  Civ.  App. 
— ,  104  S.  W.  921 ;  ColviUe  v.  Col- 
ville,  —  Tex.  Civ.  App.  — ,  118  S.  W. 
870;  Kin  Kaid  v.  Lee,  64  Tex.  Civ. 
App.  622,  119  S.  W.  342;  Darden 
V.  Taylor,  —  Tex.  Civ.  App.  — ,  126 
S.  W.  944;  Lynch  v.  Lynch,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  461 ;  Game- 
son  V.  Gameson,  —  Tex.  Civ.  App. 
— ,  162  S.  W.  1169;  Swilley  v.  Phil- 
lips, —  Tex.  Civ.  App.  — ,  169  S.  W. 
1117;  Winkie  v.  Conatser,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  1017. 

♦  King  V.  Summerville,  —  Tex. 
Civ.  App.  — ,  80  S.  W.  1050,  s.  c.  98 
Tex.  332,  83  S.  W.  680,  s.  c.  84  S. 
W.  643,  s.  c.  43  Tex.  Civ.  App.  361, 
95  S.  W.  1. 

6  See  post,  §  365. 
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§  306.  Same;  deed  taken  in  wife's  name. 

Since  property  acquired  by  either  husband  or  wife  during 
marriage  is  presumed  to  be  community  property,  it  can  make 
no  difference  whether  the  conveyance  be  in  form  to  the  hus- 
band,* to  the  wife,  or  to  both.  The  same  presumption  obtains. 
The  law  fixes  the  status  of  the  property,  and  it  cannot  be  affect- 
ed by  the  act  of  the  parties  in  taking  the  conveyance  in  the 
name  of  the  wife.  If  so  taken,  it  is  none  the  less  presumptive- 
ly for  the  community.'  Her  recorded  brand  upon  cattle  acquired 
during  the  marriage  raises  the  same  presumption.'  The  deed 
or  other  instrument  of  conveyance  may  negative  this  presump- 
tion by  showing  the  consideration  paid  out  of  her  separate  es- 
tate, or  a  gift,*  or  by  otherwise  limiting  the  property  to  the 
fiole  and  separate  use  of  the  wifo,"  but  imless  this  is  done  the 
presumption  of  connnunity  obtains.*^  This  is  only  a  presump- 
tion, however,  for,  as  between  the  parties,  their  heirs,  or  those 


•  Short  V.  Short,  12  Tex.  Civ.  App. 
S8,  33  S.  W.  682;  Zimpelman  v. 
Hobb,  63  Tex.  274;  Byars  v.  Byars, 
ai  Tex.  Civ.  App.  565,  32  S.  W.  925 ; 
Sooth  ▼.  Clark,  34  Tex.  Civ.  App. 
315,  78  S.  W.  392;  Schneider  v.  Sel- 
lers, 25  Tex.  Civ.  App.  226,  61  S. 
V.  541. 

7  Mitchell  v.  Marr,  26  Tex.  329 
Teramcndi  v.  Hutching,  48  Tex.  531 
lIcDaniel  ▼.  Weiss,  53  Tex.  257 
Finn  y.  Williamson,  75  Tex.  336, 
12  8.  W.  852;  Caflfey  v.  Cooksey,  19 
Tex.  Civ.  App.  145,  47  S.  W.  05; 
f^chwartzman  v.  CabeU,  —  Tex.  Civ. 
App.  — ,  49  S.  W.  113;  Q«rman  Ins. 
Co.  V.  Hunter,  —  Tex.  Civ.  App.  — 
32  S.  W.  344:  Hanover  F.  Ins.  Co.  v. 
Shrader,  11  Tex.  Civ.  App.  255,  31 
S.  W.  1100,  32  S.  W.  344;  Keyser 
V.  Clifton,  —  Tex.  Civ.  App.  --  50 


S.  W.  957:  Scales  v.  Marshall,  — 
Tex.  Civ.  App.  — ,  60  S.  W.  336; 
Smith  V.  Strahm,  16  Tex.  314,  67 
Am.  Dec.  022;  Wallace  v.  Campbell, 
54  Tex.  87 ;  Wade  v.  Wad(\  —  Tex. 
Civ.  App.  — ,  106  S.  W.  188;  Mc- 
Kamey  v.  Thorp,  61  Tex.  648;  Zorn 
V.  Tarver,  57  Tex.  388;  Cloppcr  v. 
Sage,  14  Tex.  Civ.  App.  296,  37  S. 
W.  363;  Ballew  v.  Casey,  —  Tex 
—,  9  S.  W.  189. 

•  Rhodes  v.  Alexander,  19  Tex. 
Civ  App.  552,  47  S.  W.  754.  But 
see  Schneider  v.  Fowler,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  492. 

»Du  Perier  v.  Du  Perier,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  10. 

lOLaufer  v.  Powell,  30  Tex.  Civ. 
App.  604,  71  S.  W.  549. 

11  King  V.  Holden,  —  Tex.  — ,  16 
S.  W.  898;  Swink  v.  League,  6  Tex. 
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with  notice,  the  real  intention  of  the  parties  as  to  the  status 
of  the  property  may  be  shown."  So  firmly  is  this  presumption 
of  community  established  in  our  system  that  an  innocent  pur- 
chaser from  the  husband  of  property  title  to  which  stands  in 
the  name  of  the  wife  is  not  even  put  upon  inquiry  as  to  any 
equities  which  she  may  have  in  the  property."  A  deed  general- 
ly to  the  wife,  when  offered  in  evidence,  establishes  prima  faeie 
title  in  the  community." 


§  307.  Same;  commenL 

One  cannot  avoid  doubting  the  wisdom  of  the  very  great 
length  to  which  our  courts  have  indulged  this  presumption  of 
community,  especially  in  some  of  the  cases  where  the  conveyance 
has  been  taken  in  the  name  of  the  wife.  A  presumption  of  law 
is  indulged  upon  the  theory  that  it  is  most  probably  in  keeping 
with  the  truth  of  the  facts  upon  which  it  is  based.  A  thing  is 
presumed  to  be  true,  where  presumptions  are  indulged  at  all, 
because  it  most  likely  is  true  according  to  the  ordinary  experi- 
ence and  observation  of  men.  That  acquisitions  made  during 
marriage  are  community  is  the  rule,  that  they  are  separate  is 
the  exception;  hence  the  proper  presumption  that  all  are  com- 
munity. The  husband  is  the  head  of  the  community,  and  most 
generally  authorized  to  convey  or  hold  property  for  the  com- 
munity; hence  it  is  proper  to  presume  that  all  conveyances  to 
him  during  marriage  are  for  the  community.    The  wife  cannot 


Civ.  App.  309,  25  S.  W.  807 ;  Augus- 
tine V.  State,  —  Tex.  Crim  Rep.  — , 
23  S.  W.  794;  Rhodes  v.  Alexander, 
19  Tex.  Civ.  App.  552,  47  S  W.  754; 
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App.  638,  77  S.  W.  1034;  Newman 
V.  Newman,  —  Tex.  Civ.  App.  — , 
86  S.  W.  635;  Du  Perier  v.  Du  Per- 
ier,  —  Tex.  Civ.  App.  — ,  ]26  S.  W. 
10;  Cockburn  v.  Cherry,  —  Tex. 
Civ.  App.  — ,  153  S.  W.  161. 

WClardy  v.  Wilson,  24  Tex.  Civ. 


App.  196,  68  S.  W.  52,  s.  c.  27  Tex. 
Civ.  App.  49,  64  S.  W.  489. 

1«  Cooke  V.  Bremond,  27  Tex.  457, 
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83  Tex.  282,  18  S.  \\.  676. 

WMoffatt  V.  Svdnor,  13  Tex.  628. 


COMMUNITY  PROPERTY. 


385 


control  the  community,  nor  convey  it.  She  is  not  the  lawfully 
recognized  manager  of  that  estate;  hence  a  conveyance  to  her 
for  the  community  is  out  of  the  ordinary  way  of  transaction 
with  that  estate,  and  ought  not  be  presumed  to  be  for  the  com- 
munity. Besides  it  comports  with  the  experience  and  observa- 
tion of  all  men  that  conveyances  are  made  to  the  wife  only  in 
those  cases  where  the  parties  intend  that  she  shall  have  some 
separate  interest.  Why  should  the  law  indulge  a  presumption 
not  in  keeping  with  the  facts  as  they  most  probably  are,  but  op- 
posed to  them?  How  can  the  law  say  that  a  purchaser  from 
the  husband  of  land  the  title  to  which  stands  upon  the  record 
in  the  name  of  the  wife  is  not  even  thereby  put  upon  inquiry 
as  to  her  equities,  when  in  point  of  fact  such  a  state  of  things 
would  cause  even  the  most  indifferent  purchaser  to  suspect  her 
rights  ?  But  it  is  probably  idle  to  question  the  correctness  of 
such  doctrine,  since  few  questions  are  better  supported  by  fre- 
quent decisions  than  is  this.  Property  rights  have  become 
settled  under  it,  and  much  harm  might  come  from  a  decision 
overturning  it. 

§  308.  Same;  how  rebutted^  burden  of  proof. 

The  effect  of  this,  like  all  other  fact  presumptions,  is  sub- 
ject to  be  overcome  by  proper  evidence,  and  whatever  tends  to 
show  that  such  property  is  not  in  fact  community,  but  separate 
in  character,  is,  as  between  the  parties  and  their  privies,  ad- 
missible for  such  purpose.**  This  presumption  makes  only  a 
prima  facie  case  in  favor  of  the  community,  which  must  prevail 
in  absence  of  contrary  proof.**  In  all  cases  where  this  presump- 
tion obtains,  he  who  asserts  the  separate  character  of  property 
has  the  burden  of  proving  it,"  whether  it  be  the  wife  or  the 


UOaks  v.  West,  —  Tex.  Civ. 
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WLove  ▼.  Robertson,  7  Tex.  6, 
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Tex.  239,  58  Am.  Dec.  110;  Rose  v. 
U.  R.— 25. 


Houston,  11  Tex.  324,  62  Am.  Dec. 
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278;  Higgins  v.  Johnson,  20  Tex. 
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Chatham,  21  Tex.  231,  73  Am.  Dec. 
228;  Smith  v,  Boquet,  27  Tex.  607; 
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husband."  This  is  only  a  reasserting  of  the  familiar  principle 
and  rule  of  evidence,  that  the  burden  of  proof  is  upon  hira  who 
holds  the  affirmative  of  the  issue.  If  the  conveyance  be  to  the 
wife,  and  recite  that  it  is  to  her  sole  and  separate  use,  or  con- 
tain words  of  similar  import,  there  is  no  presumption  thai; 
the  property  belongs  to  the  community,  but  it  is  prima  facie 
her  separate  estate,  and  the  burden  of  tracing  into  the  pur- 
chase funds  belonging  to  the  community  is  again  upon  the 
party  asserting  such  community  character  and  assailing  the 
truth  of  the  recitals.*'  But  where  the  conveyance  recites  pay- 
ment of  the  purchase  money  and  grants  to  the  husband  and  wife, 
the  presumption  is  not  overcome  by  proof  that  the  grantor  was 
the  father  of  the  wife.**  The  instrument  disproves  a  gift,  and 
shows  the  acquisition  to  be  by  onerous  title. 

The  statutory  presumption  obtains  that  *'all  the  eflFects  which 
the  husband  and  wife  possess  at  the  time  the  marriage  is  dis- 
solved shall  be  regarded  as  common  effects  or  gains,  unless  the 
contrary  be  satisfactorily  proved,"*  and  where  an  issue  arises 
justifying  it,  the  court  may  instruct  the  jury  in  these  words, 
and  such  instruction  is  not  objectionable  as  being  upon  the 
weight  of  the  evidence.     The  statutes  justify  it.* 

The  general  rule  that  the  burden  is  upon  him  who  asserts 


242;  Epperson  v.  Jones,  65  Tex. 
425;  Nixon  v.  Wichita  Land  &  Cat- 
tle Co.  84  Tex.  408,  19  S.  W.  660; 
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S.  W.  36;  Watkins  v.  Watkina,  — 
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App.  158,  34  S.  W.  350;  McCutchen 
V.  Purinton,  84  Tex.  603,  19  S.  W. 
710;  Purinton  v.  Gunter,  3  Tex.  Civ. 
App.  625,  22  S.  W.  1088;  Swink  ▼. 
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the  separate  character  of  property,  to  prove  it,  is  but  the  well- 
known  rule  of  evidence,  that  the  burden  is  upon  him  who  holds 
the  affirmative  of  the  issue,  and  in  its  operation  would  cast  the 
burden  upon  one  who  asserts  the  contrary  or  that  the  property 
is  community.* 

§  309*  Same;  quantum  of  proof;  cases. 

In  the  nature  of  things,  what  evidence  will,  and  what  will 
not,  be  sufficient  to  rebut  the  legal  presumption  arising  in 
cases  such  as  we  have  under  discussion,  is  not  capable  of  exact 
definition  or  statement.  It  is  a  question  for  judge  or  jury,  as 
any  other  question  of  fact,  save  that  the  evidence  must  be  such 
as  to  satisfactorily  prove  the  separate  character  of  the  property.*. 
This  last  limitation  on  the  general  rule  of  evidence  would 
probably^  not  apply  where,  under  the  pleadings,  the  burden  is 
to  show  the  community  character  of  the  property,  since  there 
is  no  statute  requiring  it. 

In  Parker  v.  Chance,  11  Tex.  513,  the  transfer  by  the  hus- 
band of  community  property  to  a  stranger  with  directions  to 
reconvey  to  the  wife  was  held  not  to  be  sufficient.  It  was  no 
more  than  directing  title  to  be  again  made  to  the  husband,  the 
other  partner  in  the  marital  copartnership. 

Where  the  wife  had  never  been  in  the  state,  and  her  husband 
had  made  frequent  inquiries  about  property  for  the  purpose,  as 
he  said,  of  investing  her  money,  and  the  grantor  of  the  property 
in  controversy  and  the  husband  were  very  intimate,  the  latter 
being  the  clerk,  boarder,  assistant,  and  confidential  friend  of 
the  former, — all  these  amounted,  the  court  said,  to  nothing  to 
rebut  the  presumption  of  law  that  the  property  was  community 
property.* 

The  facts  that  at  the  marriage  the  husband  had  much  money, 
and  the  wife  nothing,  and  that  during  the  marriage  relation 
the  parties  decreased  in  fortune,  making  nothing,  will  not  rebut 
this  presumption  unless  the  purchase  money  or  consideration 

>  Emery  v.  Barfield,  —  Tex.  Civ.  5  Mitchell  v.  Marr,  20  Tex.  329. 

App.  — ,  156  S.  W.  311. 
«See  ante,  §  30S. 
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is  explicitly  traced  to  the  separate  property  of  the  husband.* 
Again,  the  facts  that  the  property  was  purchased  during  mar- 
riage, and  possessed  by  the  husband  at  her  death ;  that  the  wife, 
at  marriage,  had  property  invested  in  another  state,  which  was 
subsequently  reinvested  in  Texas,  mostly  in  homestead,  recog- 
nized as  common  property ;  and  that  part  of  the  property  claimed 
was  made  by  the  husband  in  such  a  way  as  to  make  it  common 
property, — are  not  griifficient.''  So,  too,  where  a  bond  for  title 
was  taken  to  property  by  the  husband  before  marriage,  but 
none  of  the  purchase  money  paid  until  after  marriage,  the  tak- 
ing of  such  bond  does  not  affect  the  presumption  that  the  land 
was  community.*  And  again,  this  presumption  is  not  over- 
come by  evidence  that,  prior  to  his  second  marriage,  the  hus- 
band bought  a  factory  with  community  money  of  the  first  mar- 
riage, for  a  sum  about  equal  to  the  aggregate  consideration  of 
the  lots  in  controversy,  and  that  this  factory  was  in  his  posses- 
sion and  earned  large  profits  during  the  early  part  of  his  second 
marriage,  but  a  few  years  later,  and  before  the  consideration 
of  the  lots  was  paid,  was  not  in  his  possession.*  Anything 
falling  short  of  clear  and  satisfactory  proof  to  the  contrary 
will  not  prevail  against  the  presumption  that  property  taken 
in  the  name  of  either  spouse  during  marriage  is  community.** 
As  already  stated,  if  the  conveyance  properly  limits  the  es- 
tate to  the  wife's  separate  use,  there  is  no  presumption  of  com- 
munity. But,  "To  have  and  to  hold  the  said  land  and  premises, 
with  the  said  improvements,  appurtenances,  rights,  privileges, 
etc.,  as  herein  described,  to  the  said  Ann  M.  Stiles,  her  heirs 
and  assigns,  to  her  proper  use,  benefit,  and  behoof  forever,  in  fee 
simple;  and  I,  the  said  Peter  J.  Willis,  do  warrant  the  said 
land     against  all  troubles,  debts,  mortgages,  and  against  the 

6  Schmeltz  v.  Garey,  49  Tex.  49 ;  W  Scales  v.  Marshall,  —  Tex.  Civ. 
York  V.  Hilger,  —  Tex.  Civ.  App.  App.  — ,  00  S.  W.  336;  Hoopes  v. 
— ,  84  S.  W.  1117.  Mathis,  40  Tex.  Civ.  App.   121.  89 

7  Peet  V.  Commerce  &  E.  Street  R.  S.  W.  36 ;  Henry  v.  Vaughan,  40 
Co.  70  Tex.  522,  8  S.  W.  203.  Tex.  Civ.  App.  631,  103  S.  W.  192; 

«  Hawley  v.  Geer,  —  Tex.  — ,  17  Phillips  v.  Palmer,  66  Tex.  Civ.  App. 
S.  W.  914;  but  see  post,  §  349.  91,  120  S.  VV.  911. 

»Albrecht    v.    Albrecht,    —    Tex. 
Civ.  App.  — ,  36  S.  W.  1076, 
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lawfal  claim  or  claims  of  all  persons  whatsoever,  to  the  said  Ann 
M.  Stiles," — are  not  such  words  of  limitation  as  will  destroy  the 
presumption.**  Nor  do  the  recitals  in  a  deed  to  a  married  woman 
of  the  consideration  therefor,  at  **$400  in  hand  paid  by  Cathe- 
rine Bowman,  wife  of  Charles  Bowman,"  and  of  the  fact  that 
the  deed  is  made  ^Svith  the  previous  consent  of  said  Charles 
Bowman,"  her  husband,  and  the  further  recital  in  her  deed  to 
a  purchaser  of  the  property  that  the  consideration  was  paid  to 
her,  and  that  the  deed  was  made  with  the  consent  of  her  said 
husband,  in  which  deed  her  husband  joined  and  properly  ac- 
knowledged, destroy  such  presumption."  But  if  the  conveyance 
were  not  made  to  the  wife  until  after  the  death  of  the  husband, 
the  presumi)tion  does  not  apply." 

Again,  a  conveyance  to  grantor's  daughter-in-law  in  considera- 
tion of  love  and  gratitude  for  kindness  sho\vn  vests  the  prop- 
erty in  the  grantee's  separate  right,  and  the  presumption  of 
community  does  not  obtain,  though  the  grantee  was  a  married 
woman."  And  undisputed  proof  that  the  husband  paid  for  land 
and  held  a  bond  for  title  to  it  before  his  marriage  is  sufficient 
to  overcome  the  presumption  of  community,"  but  the  circum- 
stances may  be  sufficiient  to  support  the  presumption,  even  where 
he  testifies  to  such  purchase  before  the  marriage." 

§  310.  Property  constituliiig. 

While  our  statutory  definition  of  community  property  of  the 
husband  and  wife  in  this  state  is  happily  very  terse,  it  is  cor- 
respondingly broad.  It  includes  all  property  acquired  by  either 
husband  or  wife  during  marriage  except  that  acquired  by  gift, 
devise,  or  descent,  and  except  the  increase  of  the  separate  lands. 
No  limitations  whatever  as  to  source  of  title  or  means  of  acquisi- 
tion are  imposed,  further  than  the  excoj)tion8  note.  Whether 
the  new  acquisition  be  the  result  of  the  husband's  individual 

W  Stilea  V.  Japhet,  84  Tex.  91,  19  l*  Anderson   v.   Casey-Swasey   Co. 

6.  W.  450.  103  Tex.  4G0,  129  S.  VV.  349. 

ISMaxson    v.    Jennings,    19    Tex.  W  Riddle  v.   Riddle,  —  Tex.  Civ. 

CiT.  App.  700,  48  S.  W.  781.  App.  — ,  02  S.  W.  970. 

W  Clark    v.    Clark.    21    Tex.    Civ.  l«Oamc8on   v.   Gameson,  —  Tex. 

App.  371,  61  S.  VV.  337.  Civ.  App.  — ,  164  S.  VV.  1104. 
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become  the  separate  property  of  each  to  the  extent  of  their  in- 
terests.** 

Property  owned  by  husband  and  wife  before  the  marriage, 
while  it  contributes  its  fruits  and  revenues  afterwards,  itself 
forms  no  part  of  the  community.  The  community  commences 
at  the  time  of  the  marriage  in  all  instances,  with  nothing,  and 
includes,  at  its  dissolution,  presumptively  everything  found  in 
the  possession  of  the  surviving  spouse,  or  in  the  possession  of 
either  or  both,  in  cases  of  judicial  dissolution.  It  springs  into 
existence  the  moment  the  marriage  is  consummated,  and  its  life 
is  coextensive  with  the  existence  of  the  relation.  When  once 
established  it  continues  until  death  or  divorce  terminates  it.  It 
embraces  everything  acquired  by  husband  and  wife,  or  either, 
by  exchange  of  other  community  property,*  or  by  purchase 
with  community  funds  or  effects,*  or  by  the  individual  or 
joint  labors  of  the  spouses.  Thus,  land  conveyed  to  a  husband 
in  consideration  that  he  support  the  grantor  for  life  is  com- 
munity property,'  and  a  contract  by  which  husband  and  wife 
agreed  to  take  possession  of  and  improve  certain  land  and  hold 
it  for  ten  years,  for  which  they  were  to  receive  a  certain  part, 
constitutes  such  part  community  property,  even  though  the  hus- 
band dies  before  the  ten  years  expire,  and  the  wife  fulfils  the 
contract,*  It  embraces  the  property  actually  acquired  during 
the  marriage,  whether  the  conveyance  or  other  evidence  of  title 
be  executed  before     or  after  the  dissolution  of  the  marriage. 

The  status  of  the  property  is  determined  by  the  time  the 
right  to  the  property  accrued,  not  when  the  final  title  is  ob- 
tained.* If  the  property  comes  into  actual  possession  after  the 
death  of  one  of  the  spouses,  it  must  appear  that  either  the  de- 
ceased or  the  survivor  had  some  right  or  interest  therein  prior 
to  the  death  of  such  deceased,  in  order  to  impress  it  with  the 

••  Post,  §  350.  *  Marlin  v.  Koemyroski,  —  Tex. 

I  See  post,  §  331.  Civ.  App.  — ,  27  S.  W.  1042. 

«  Short  V.  Short,  12  Tex.  Civ.  App.  «  Welder  v.  Lambert,  91  Tex.  510, 

86,  33  8.  W.  682.  44  S.  W.  281;    Word  v.  CoUey,  — 

•  Byars  v.  Byara,  11  Tex.  Civ.  App.  Tex.  Civ.  App.  — ,  173  S.  W.  629. 
665,  32  S.  W.  926. 
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community  character.*  The  statute  is  comprehensive  enough  to 
include  the  interest  remaining  in  property  purchased  by  the 
husband  in  his  own  name  with  funds  belonging  mainly  to  his 
wife,  after  allowing  the  wife  an  interest  in  the  property  propor- 
tionate to  her  funds  used.'  But  property  conveyed  to  the  hus- 
band upon  a  trust,  in  which  neither  husband  nor  wife  has  any 
beneficial  interest,  is  not  included.*  The  general  trend  of  our 
decisions  is  to  hold  the  community  the  all-important  estate  dur- 
ing marriage,  and  to  regard  the  separate  estates  as  creatures 
wholly  of  the  statute;  and  where  there. is  doubt  or  difiiculty  in 
applying  the  strict  letter  of  that  statute  to  a  particular  fund  or 
property,  the  usual  course  is  to  declare  it  community  by  force 
of  the  presumptions  previously  noticed. 

The  statutes  of  1913,  concerning  the  community  property, 
make  no  changes  in  its  character,  but  do  make  many  changes  in 
respect  to  its  control,  liability,  and  the  like,  all  of  which  features 
are  noticed  in  their  appropriate  places. 

§311.  Increase  of  community  property. 

The  marital  estates  are  creatures  of  statute.  The  community 
estate  is  composed  of  "all  property  acquired  by  either  the  hus- 
band or  wife  during  marriage,  except  that  which  is  the  separate 
property  of  either  one  or  the  other."  •  Any  acquisition,  then, 
by  either  spouse  during  marriage,  becomes  community,  unless 
it  be  such  as  to  fall  within  the  definition  of  separate  property. 
It  is  to  be  observed  that  the  statute  defining  the  community 
does  not  expressly  include  acquisitions  by  the  joint  efforts  of 
husband  and  wife,  but  necessarily  they  are  meant,  for  obviously 
that  estate  was  meant  to  include  all  acquisitions  during  mar- 
riage however  gained,  except  the  separate  property.  The  in- 
crease of  community  property  may  not  be,  strictly  speaking, 
the  acquisition  of  either  the  husband  or  the  wife  alone,  but 

•  Figures  v.  Gregg,  —  Tex.  Civ.  •  Crenshaw  v.  Harris,  16  Tex.  Civ. 

App.  — ,  39  S.  W.  1011;  Ilolloway  App.  263,  41  S.  W.  391. 

V.  Mellheiiny  Co.  77  Tex.  657,  14  S.  »  Acts,  33d  L^slature,  p.  62,  art. 

W.  240.  4622. 

f  Ilinos   V.    Sparks,   —  Tex.   Civ. 
App.  — ,  146  S.  W.  289. 
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rather  is  the  acquisition  of  both.  Yet,  there  can  be  no  doubt 
but  that  it  belongs  to  the  community.  Certainly  it  does  not 
come  within  the  definition  of  separate  property.  Thus,  the 
crops  grown  on  the  community  land,  the  rents  or  lease  thereof, 
the  young  from  its  herds  and  flocks,  the  interest  on  its  notes, 
bonds,  or  other  securities,  or  the  income,  increase,  profits,  and 
revenues  generally  of  the  community  estate,  belong  likewise  to 
the  community.    There  is  no  exception  known. 

If  such  increase  be  not  within  the  letter  of  the  statute  de- 
fining community  property,  it  would  yet  belong  to  that  estate, 
because  by  every  right  the  increase  of  a  fund  or  property  ought 
to  belong  to  the  owner  of  such  fund  or  property,  and  will  where 
the  statute  does  not  direct  otherwise. 

§  312*  Increase  of  separate  property. 

By  reference  to  the  Spanish  law,  it  will  be  observed  that  the 
rents,  issues,  and  profits  of  the  separate  property  of  either 
spouse  are  community,  or  ganancial.  The  language  of  our 
statute  makes  every  acquisition  community,  except  those  of 
gife,  devise,  or  descent,  and  except  the  "increase  of  lands"  the 
separate  property  of  one  of  the  spouses.  The  increase  of  the 
wife's  property  does  not  come  within  either  of  these  exceptions, 
and  is  consequently  part  of  the  community  estate.  By  increase 
of  her  property  is  not  meant  the  enhancement  in  value  of  her 
property  due  to  the  fluctuations  of  the  markets,  or  the  augmen- 
tation thereof  in  size,  weight,  or  the  like,"  for  it  would  be 
a  dangerous  doctrine  to  assert  that  this  represented  the  increase 
80  as  to  constitute  such  property  to  the  extent  of  such  enhanced 
value  community,  as  it  would  seriously  impair,  and  might 
entirely  destroy,  the  corpus  of  the  wife's  property.  Her  title 
would  at  all  times  be  uncertain,  and  the  extent  of  her  posses- 
sions would  at  all  times  be  dependent  upon  such  a  variety  of 
circumstances  that  no  one  would  at  any  time  be  able  to  say 
definitely  what  interest  she  owned  and  what  interest  the  com- 
munity owned  in  a  specific  piece  of  property  brought  by  her 
into  the  marriage,  or  acquired  afterward  by  gift,  devise,  or 

W  StringfoHow  v.  SorreUs,  82  Tex. 
277,  18  S.  W.  689. 
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descent.  But  the  increase  that  becomes  community  is  such  as 
the  offspring  from  her  animals,**  crops  grown  upon  her  land," 
interest  on  her  investments,"  the  milk  and  butter  from  her 
cows,  the  wool  from  her  sheep,  and  the  like.  This  increase 
is  community  for  the  reason  that  it  is  an  acquisition  during 
marriage  not  reserved  by  law  to  the  wife,  and  for  the  further 
reason  that  it  is  supposed  to  be  in  a  measure  the  result  of  the 
labor,  industry,  and  care  of  one  or  both  the  spouses,  as  well  as 
of  natural  growth  and  increase  of  her  property.  When  the 
"increase"  is  such  that  it  is  severable  from  the  corpus  of  her 
property,  it  is  a  new  acquisition,  and  becomes  community. 
"Increase  of  land"  constitutes  the  sole  exception."  Formerly," 
the  increase  of  slaves  was  reserved  from  the  community,*'  and 
at  still  another  time,"  the  increase  of  her  separate  property 
generally  was  guaranteed  to  the  wife." 

§  313.  Her  personal  eamingt. 

The  personal  earnings  of  the  wife — the  reward  of  her  labor, 
skill,  and  industry — come  within  the  purview  of  the  statute, 
and  pass  into  the  community.  No  distinction  can  be  made  be- 
tween her  earnings  and  his;  they  are  common.  By  marriage 
they  each  agree  to  labor  for  the  common  benefit  of  the  com- 
munity." The  earnings  of  the  wife's  needle  or  boarding  house  ^ 
belong  as  much  to  the  community  as  do  the  earnings  of  the 
husband's  hammer  and  saw,  plow,  workshop,  or  store.  The 
husband  may  not,  as  at  common  law,  own  her  wages  or  earnings 
in  his  own  right,  for  we  have  seen  that  they  are  community,  but 


11  Howard  v.  York,  20  Tex.  670; 
Batcman  v.  Bateman,  25  Tex.  270; 
Blum  V.  Light,  81  Tex.  414,  16  S.  W. 
1090;  Barr  v.  Simpson,  54  Tex.  Civ. 
App.  105,  117  S.  W.  1041;  Wolford 
V.  Melton,  26  Tex.  Civ.  App.  486,  63 
S.  W.  54.3. 

12  Post,  §  315. 
18  Post,  §  320. 
"Sec  post,  §  355. 

16  Act  March  13,  1848,  ante,  §  294. 
l«  Burgess    v.    Hargrove,    04    Tex. 


110;  Cartwright  v.  Cartwright,  18 
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n  Constitution  of  1869,  art.  XII. 
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i«  Wilson  V.  State,  3  Tex.  App. 
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19  Johnson  v.  Burford,  39  Tex. 
242;  Michael  v.  Rabe,  —  Tex.  Civ. 
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8  Am.  St.  Rep.  570,  7  S.  W.  049. 
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under  statutes  giving  him  the  sole  management  of  the  com- 
munity, he  only  is  authorized  to  sue  for  or  collect  them,  and 
she  has  no  authority  to  release  an  obligation  for  them  without 
his  consent  She  may  teach,*  pl^y?  sew,  labor  as  a  servant  in 
any  capacity,  or  follow  any  trade*  or  profession,  and,  if  the 
husband  consents,  make  contracts  for  such  employment,  but 
the  wages  and  earnings  are  not  hers.  Of  course,  it  follows  that 
she  must  perform  labor  about  the  household  or  other  affairs  of 
herself  and  husband,  and  can  demand  no  compensation  as  wages 
for  it  If  property  be  really  a  donation  or  gift  to  the  wife, 
it  does  not  fall  within  the  rule  of  community,  although  it 
may  proceed  from  a  desire  to  remunerate  her  for  personal  favors 
or  services.  This  is  not  an  acquisition  by  onerous  title,  but  by 
gift,  or  lucrative  title.'  The  husband  may  release  to  the  wife 
her  earnings  by  way  of  a  gift,*  but  even  this  must  not  be  to 
the  prejudice  of  creditors.*  There  is  nothing  in  the  present 
statute  giving  the  wife  the  sole  control  of  her  personal  earnings 
that  would  indicate  an  intention  to  make  the  same  her  separate 
property.  The  contrary  intention  is  very  clearly  shown  in 
article  4622,  defining  the  community.'  It  becomes  more  im- 
portant now  than  formerly,  however,  to  know  just  what  will 
constitute  one's  personal  earnings.  In  a  general  way  they  may 
be  defined  to  be  the  sum  due  one  for  personal  service,  as  for 
teaching,''  painting,  sewing,  writing,  or  acting  as  saleslady, 
clerk,  domestic'  stenographer,  and  the  like;  and  would  include 
compensation  for  such  personal  service  (whether  by  way  of  cur- 
rent wages  or  salary)  or  for  a  single  transaction.'  The  term 
would  hardly  include  money  earned  in  a  business  or  trade  where 
other  elements  than  personal  service  enter  into  the  considera- 
tion, or  the  profits  derived  from  a  sale  of  specific  articles  of 
property.     Of  course,  for  reasons  hereafter  to  be  noticed,  a 

1  Pearce  ▼.  Jackson,  61  Tex.  642.  — ,  170  S.  W.  273. 

» Cline  ▼.  Hackbarth,  27  Tex.  Civ.  f  Barr  v.   Simpson,  54   Tex.   Civ. 

App.  391,  65  8.  W.  1086.  App.  105,  117  S.  VV.  1041. 

»  Fisk  ▼.  Flores,  43  Tex.  340.  «  Gentry  v.  McCarty,  —  Tex.  Civ. 

*See  Johnson  v.  Burford,  39  Tex.  App.  — ,  141  S.  W.  152. 

242.  »  Lilly  v.  Yeary,  —  Tex.  Civ.  App. 
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change  of  form  of  property  will  not  affect  its  character  or  stat- 
us." 

§  314.  Earnings  of  husband  and  children. 

In  the  same  way  and  for  the  same  reasons,  the  personal 
earnings  of  the  husband  during  the  marriage  become  com- 
munity. Whatever  arises  from  his  labor  and  attention,**  or 
whatever  raises  from  the  joint  efforts  of  husband  and  wife,  is 
community."  Since,  as  we  have  already  seen,  the  parents  are 
entitled  to  the  services  of  their  children  during  their  minor- 
ity," it  follows  the  earnings  of  such  children  during  the  mar- 
riage would  belong  likewise  to  the  community.  They  are  the 
joint  acquisitions  of  the  husband  and  wife,  and  do  not  fall 
within  the  definition  of  the  separate  estates.  If  the  children 
be  not  the  common  children  of  the  husband  and  wife,  but  their 
earnings  for  any  reason  belong  to  either,  the  acquisition  is  still 
community. 

§  315.  Crops  grown  upon  her  land. 

Since  an  early  day  it  has  been  uniformly  held  that  crops 
grown  upon  the  wife's  land  were  community  property.  And 
even  though  such  crops  were  grown  and  produced  by  the  labor 
of  slaves  and  animals  and  the  use  of  tools  her  own,  the  result 
was  the  same.  It  has  been  contended  that  by  the  expression 
"increase  of  land,"  to  be  met  with  in  our  Constitutions  and 
statutes,  was  meant  the  crops  grown  thereupon,  and  that  there- 


10  As  to  control,  see  ante,  §  302. 

"Byars  v.  Byars,  11  Tex.  Civ. 
App.  665,  32  S.  W.  925;  Tucker  v. 
Carr,  39  Tex.  98 ;  Epperson  v.  Jones, 
65  Tex.  426;  Cooke  v.  Bremond,  27 
Tex.  457,  86  Am.  Dec.  626. 

18  Rice  V.  Rice,  31  Tex.  174. 

W  See  ante,  §  81 ;  Bonnet  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  89  Tex. 
76,  33  S.  W.  334;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Johnson,  —  Tex.  Civ.  App. 
— ,  86  S.  W.  34;  Schuster  v.  L. 
Bauman  Jewelry  Co.  79  Tex.  179,  23 
Am.   St.   Rep.   327,   15   S.   W.   259; 


Harper  v.  Utsey,  —  Tex.  Civ.  App. 
— ,  97  S.  W.  508;  Hillsboro  Cotton 
Mills  V.  King,  51  Tex.  Civ.  App.  518, 
112  S.  W.  132;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  PigoU,  54  Tex.  Civ. 
App.  367,  116  S.  W.  841;  Missouri, 
K.  &  T.  R.  Co.  V.  Evans,  16  Tex. 
Civ.  App.  68,  41  S.  W.  SO;  Pacific 
Exp.  Co.  V.  Watson,  57  Tex.  Civ. 
App.  Ill,  124  S.  W.  127;  Missouri, 
K.  &  T.  R.  Co.  V.  Kemendo,  —  Tex. 
Civ.  App.  — ,  124  S.  VV.  968;  San 
Antonio  Traction  Co.  v.  Emerson, 
Tex.  Civ.  App.  — ,  162  S.   VV.  468. 
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fore  crops  so  grown  were  separate  property  of  the  wife  or  hus- 
band owning  the  land.  Such  contention  was  probably  first  made 
in  De  Blane  v.  Lynch,  23  Tex.  25,  where  Justice  Bell  held 
that  such  crops  became  a  part  of  the  community  property.  The 
decision  has  been  often  quoted  approvingly,  and  no  court  has 
ever  questioned  the  soundness  of  the  reasoning  so  far  as  we  are 
aware.  "  The  cultivated  crops  are  considered  to  represent  more 
the  result  of  the  labor,  care,  and  industry  of  one  or  both  the 
spouses  than  the  spontaneous  increase  of  the  land,  and  hence, 
for  that  reason  above  all  others,  are  properly  reckoned  commu- 
nity. So  a  crop  of  grass  growing  upon  the  wife's  land,  ready  to 
be  cut  for  hay  is  community  property  when  severed  from  the 
realty." 


§  316.  Rents  and  hire  of  her  separate  property. 

If  crops  grown  upon  the  wife's  land  belong  to  the  commu- 
nity, we  see  no  reason  why  the  rents  arising  from  its  use  should 
not  also  belong  to  that  estate;  on  principle  no  distinction  can 
be  made.  It  would  seem  more  reasonable  to  say  that  the  crops 
grown  upon  her  land,  by  the  labor  of  her  slaves,  and  by  the 
use  of  her  animals  and  tools,  would  belong  exclusively  to  her, 
than  that  the  annual  or  monthly  rental  of  her  property  was 
hers.  The  former  comes  more  nearly  within  the  meaning  of 
"increase  of  land,''  whatever  that  may  be,  than  the  latter.  Kent 
is  not  the  increase  of  land  at  all.  It  is  a  right  to  a  periodical 
profit  therefrom.  Rent  is  but  a  stipulated  amount  paid,  wheth- 
er in  cash  or  the  products  of  the  soil,  for  the  use  of  the  land, 
to  which  the  community  would  otherwise  be  entitled ;  further- 
more, it  is  a  legitimate  inference  that  such  rents  arising  from 
the  lease  of  the  wife's  land  are  the  result  in  some  measure  of  the 
care  and  management  of  the  husband  or  wife,  or  both,  and  for 
that  reason  community." 

"Forbes  v.  Dunham,  24  Tex.  611;       479,  23  S.  \V.  430;  Hanks  v.  Leslie, 
Cleveland  v.  Cole,  05  Tex.  402 ;  Selig-      —  Tex.  Civ.  App.  — ,  159  S.  W.  1058. 


V.  Staples,  1  Tex.  App.  Civ.  Cas.  i*  Kreisle  v.  Wilson,  —  Tex.  Civ. 

(White  &  W.)  605;  Conner  v.  Haw-  App.  — ,  14S  S.  W.  1132. 

kina,  66  Tex.  639,  2  S.  W.  620 ;  Hay-  "Rhine   v.    Blake,   59   Tex.   240; 

den  V.  McMillan,  4  Tex.  Civ.  App.  Hayden   v.    McMillan,   4   Tex.    Civ. 
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The  same  reasons  exist  for  holding  rents,  hire,  and  compen- 
sation for  the  wife's  personal  property,  community.  In  Carr 
V.  Tucker,  42  Tex.  330,  it  was  decided  that  the  hire  for  the 
use  of  two  horses,  a  wagon  and  harness,  the  separate  property 
of  the  wife,  rightfully  belonged  to  the  conmiunity,  and  that, 
too,  at  a  time  when  the  Constitution  provided  that  "the  rights 
of  married  women  to  their  separate  property,  real  and  personal, 
and  the  increase  of  the  same,  shall  be  protected."  Such  hire, 
like  her  crops,  was  held  not  to  be  "increase."  Like  the  wife's 
personal  earnings,  the  rents  from  her  separate  real  estate  are 
still  community  property  under  the  1913  statutes,  notwith- 
standing the  control  given  her  over  such  property  by  that  act." 


§317.  Minerab,  timber,  soil,  etc.,  taken  from  her  land. 

It  would  seem  that  certainly  the  spontaneous  growth  or  pro- 
duction of  the  wife's  land — such,  for  instance,  as  timber  grown 
upon  it  or  soil  and  minerals  taken  from  it — should  come  with- 
in the  meaning  of  "increase"  of  land,  and  thereby  be  freed 
from  the  impress  of  community  character.  It  can  readily  be 
seen  that  the  crops,  rents,  and  hire  of  her  property  represent 
to  a  very  large  extent  the  skill,  care,  and  labor  of  one  or  both 
the  spouses ;  all  of  these  belong  to  the  community  estate.  But, 
even  in  the  case  of  such  things  as  are  under  consideration  in 
this  section,  an  amount  of  labor,  care,  and  capital  is  necessary  to 
be  expended  before  the  timber,  soil,  etc.,  is  segregated  from 
the  realty  and  put  into  marketable  condition.  Hence,  the  ac- 
quisition is  by  onerous  title,  and  belongs  to  the  community. 
Thus,  it  has  been  held  that  lumber  cut  by  mills  owned  by  the 
wife,  with  labor  belonging  to  her,  from  logs  cut  from  her  land, 
was  community  property;*®  and  that  bricks  made  upon  her 
separate  land,  and  out  of  the  soil  of  such  land,  the  husband 

App.  479,  23  S.  W.  430;  Schepflin  v.  116;    McDonna  v.   Wells,   1   PoBey, 

Small,  4  Tex.  Civ.  App.  493,  23  S.  W.  Unrep.  Cas.   (Tex.)   35. 

432;   De  Berrera  v.  Frost,  33  Tex.  "See    ante,     §§    302    and     313; 

Civ.  App.  580,  77  S.  W.  637,  s.  c.  Tannehill  v.  Tannehill,  —  Tex.  Civ. 

39  Tex.  Civ.  App.  544,  88  S.  W.  476;  App.  — ,  171  S.  W.  1050. 

Allen  V.  Read,  06  Tex.  13,  17  S.  VV.  l«  White  v.  Lynch,  20  Tex.  195. 
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having  nothing  to  do  with  their  manufacture,  and  paying  no 
part  of  the  expenses  of  making  them,  also  were  community 
property.^  From  analogy,  hay,  fuel,  minerals,  soil,  gravel, 
rock,  sand,  and  the  like,  found  upon  the  wife's  land,  when 
segregated  therefrom  by  the  husband  or  wife,  and  the  proceeds 
of  such  things,  when  sold,  would  likewise  belong  to  the  com- 
munity.** 

§  318.  Improvements. 

Where  the  separate  character  of  real  property  is  shown,  a 
prima  facie  case  is  also  made  out  as  to  all  improvements  on  such 
property,  even  though  such  improvements  were  made  during 
the  marriage,  and  the  burden  would  be  upon  one  claiming  such 
improvements  to  belong  to  the  community.  The  general  rule 
as  to  property  acquired  during  the  marriage  being  presumptive- 
ly that  of  the  community  does  not  apply  to  improvements  made 
upon  realty  shown  to  be  the  separate  estate  of  one  of  the 
spouses.^  Improvements  affixed  to  the  realty  become  a  part 
thereof  and  follow  the  title,  but  a  question  of  accounting  be- 
tween the  owners  might  arise.* 

§  319.  RroGis  from  investments. 

This  phase  of  the  subject  has  been  discussed  to  some  extent,' 
and  will  again  be  noticed,  but  briefly.  Whatever  is  acquired 
by  husband  or  wife  by  speculation  with  the  wife's  separate 
funds  is  community  property.  If  there  be  gains,  they  are  not 
acquired  by  gift,  devise,  or  descent.  They  are  the  fortuitous 
result  of  a  contract  based  upon  a  consideration, — the  profits 
of  a  venture.  They  do  not  represent  tbe  enhancement  in  value 
of  a  particular  piece  of  property,  but  an  amount  additional  to 
the  original  fund,  for  its  use  or  as  a  coniiiensation  for  the  ven- 
ture, and  for  the  time  and  attention  bestowed.  The  purchase 
of  merchandise  with  the  wife's  funds,  and  their  sale  at  a  prof- 
it Craxton  V.  Ryan,  3  Tex.  App.  Tex.  Civ.  App.  — ,  36  S.  W.  326; 
Civ.  Cas.  (Willaon)  439.  Dardeii  v.  Taylor,  —  Tex.  Civ.  App. 

M  Compare  post,  §  355.  — ,  126  S.  W.  944. 

I  Welder  v.  Lambert,  91  Tex.  510,  «  See  post,  §§  335  and  336. 

44  S.  W.  281 ;  Hunter  v.  Clayton,  —  «  Ante,  §  260. 
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it,  constitute  such  profits  community.  They  are  the  compensa- 
tion for  the  use  of  the  money  and  the  time  and  labor  of  the 
spouses  in  the  enterprise.  The  same  is  true  as  to  profits  of 
speculation  with  her  funds  in  bonds,  stocks,  lands,  or  anything 
else.  Her  purchase  with  her  means  of  a  lottery  ticket  consti- 
tutes the  profits  upon  her  venture  a  part  of  the  commimity 
funds.*  Just  how  far  this  rule  will  be  carried  remains  to  be 
seen.  It  has  within  it  the  elements  of  danger  to  the  wife's 
separate  estate.  It  would  not  do  to  say  that  every  sale  of  the 
wife's  property  at  a  price  in  excess  of  its  cost  to  her  would,  to 
the  extent  of  this  increase, — or  profit  it  may  be  called, — render 
the  proceeds  community  property.  This  would  lead  to  no  end 
of  confusion,  and  seriously  affect  the  wife's  right  to  own  an 
estate.  For  it  is  well  settled  that  the  wife's  property  may  under- 
go changes  and  mutations,  be  sold  and  the  proceeds  invested, 
resold  and  reinvested,  and  yet  preserve  its  separate  character, 
so  long  as  she  can  trace  its  origin  to  funds  belonging  to  her. 
And  it  is  also  further  well  settled  that  the  enhanced  value  due  to 
an  appreciated  market,  natural  growth,  increased  size,  and  the 
like,  remains  hers,  and  does  not  become  part  of  the  community 
as  increase  of  her  property.  The  true  rule,  then,  would  seem 
to  be  that  if  the  wife's  funds  be  employed  in  making  purchases 
for  the  purpose  of  reselling  at  an  enhanced  price,  and  the  ob- 
ject of  the  transaction  be,  not  the  permanent  acquisition,  but 
the  gaining  by  this  means  of  a  sum  for  the  use  and  employment 
of  her  property,  the  profits  thus  realized  would  rightfully  be- 
long to  the  community  estate  of  herself  and  husband.  For 
there  can  be  no  difference  between  buying  and  selling  merchan- 
dise for  gain,  and  buying  and  selling  cattle  for  the  same  pur- 
pose. It  would  be  strange  law  that  would  give  to  the  community 
the  profit  in  the  one  case  and  deny  it  in  the  other.  The  object 
of  both  transactions  is  gain  by  the  investment  of  the  wife's 
means.  That  speculations  are  more  frequently  made  in  one 
class  of  property  than  another  does  not  affect  the  rule  here 
stated,  but  might  be  considered  as  throwing  light  upon  the 
probable  purpose  of  making  her  investments. 

4  Dixon  V.  Sanderson,  72  Tex.  359,      13  Am.  St.  Rep.  801»  10  S.  W.  535. 
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§  320.  InteresL 

Inseparably  connected  with  the  foregoing  is  interest  on  the 
wife's  money.  It  is  but- another  species  of  profit  upon  her  in- 
vestments. It  is  but  the  hire  for  the  use  of  her  property,  and 
as  such  acquisition  falls  properly  in  the  general  fund  of  the 
family.*  In  some  of  the  cases  interest  due  by  the  husband  to 
the  wife  for  use  of  her  money  has  been  held  to  be  her  separate 
property,  but  that  is  by  force  of  a  gift  thereof  to  her  by  the 
husband,  and  must  be  measured  by  the  rules  applicable  to  gifts. 
It  is  hers  as  between  herself  and  husband.'  But  she  cannot 
recover  interest  from  him  for  the  use  of  her  property  or  funds 
converted  by  him,  in  the  absence  of  a  promise  to  pay,  where  he 
is  in  law  entitled  to  this  use.'' 

In  Carlisle  v.  Sommer,  61  Tex.  124,  it  was  held  that,  not- 
withstanding the  fact  that  interest  accumulated  on  the  sepa- 
rate notes  of  the  wife  became  community  property,  still,  if  the 
creditor  of  the  community,  by  his  vexatious  proceedings  and 
threats,  prevented  the  payment  of  the  note,  so  that  the  interest 
accumulated  and  remained  unpaid,  such  creditor  could  not 
reach  the  interest  thus  due  so  as  to  subject  it  to  the  payment 
of  the  husband's  debts. 

In  at  least  two  cases,'  an  individual  view  has  been  expressed 
that  interest  due  on  vendor's  lien  notes  given  for  the  wife's 
separate  real  estate  would  belong  separately  to  her,  upon  the 
reasoning  that  such  interest  became  a  part  of  the  purchase 
money.  But  this  has  never  commended  itself  to  the  courts,  and 
besides  is  not  sound. 


»  Braden  v.  Gose,  67  Tex.  37 ;  Ca- 
bell V.  Menczer,  —  Tex.  Civ.  App. 
— ,  35  S.  W.  206;  Parrifih  v.  Wil- 
liams, —  Tex.  Civ.  App.  — ,  53  S. 
W.  79;  Richardson  v.  Hutchins,  68 
Ter.  81,  3  S.  W.  276;  Scott  v.  Sloan, 
3  Tex.  Civ.  App.  302,  23  S.  VV.  42. 

•  Hall  ▼.  Hall,  52  Tex,  294,  30  Am. 
Rep.  725;  Martin  Brown  Co.  v.  Per- 
rin,  77  Tex.  199,  13  S.  W.  976; 
Htmilton-Brown  Shoe  Co.  v.  Whitp 

If.  R.— 26. 


aker,  4  Tex.  Civ.  App.  380,  23  S.  W. 
620 ;  Swearingen  v.  Reed,  2  Tex.  Civ. 
App.  364,  21  S.  W.  383;  Engleman 
v.  Deal,  14  Tex.  Civ.  App.  1,  37  S. 
VV.  652. 

f  Parrish  v.  Williams,  —  Tex.  Civ. 
App.  — ,  63  S.  W.  79. 

s  Carlisle  v.  Sommer,  61  Tex.  124; 
Scott  V.  Sloan,  3  Tex.  Civ.  App.  302, 
23  S.  W.  42. 
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§321.  Borrowed  money  and  purchases  on  crediL 

Money  borrowed  by  the  husband  and  wife  would  be  commun- 
ity property,  and  so  it  would  where  the  wife  to  secure  such  loan 
mortgaged  her  separate  property.'  Or  where  the  husband  or 
wife  borrows  without  an  intention  that  the  fund  should  be 
separate  to  the  borrower,^"  the  same  result  would  follow,  al- 
though the  other  pledged  or  mortgaged  separate  property  as 
security. ^^  But  if  one  borrows  intending  to  repay  it  himself, 
and  both  intending  the  fund  shall  belong  separately  to  the  one 
borrowing,  then  such  would  be  its  status,  even  though  the  other 
signed  as  surety,"  or  pledged  his  property  in  such  capacity." 
The  test  of  the  character  of  the  fund  borrowed  seems  to  be  the 
intention  of  the  parties  as  gathered  from  all  the  circumstances 
surrounding  the  transaction.  Either  party  may  borrow  on  his 
own  account,  but  in  the  absence  of  a  clear  intention  to  do  so, 
the  new  acquisition  is  swept  into  the  community  by  the  domi- 
nant presumption  in  favor  of  that  estate. 

.  Again,  purchases  on  credit  are  governed  largely  by  the  prin- 
ciple just  announced.  A  purchase  of  property  on  credit  cannot 
be  distinguished  in  principle  from  a  borrowing  of  money.  If 
the  wife  attempts  to  purchase  property  upon  credit,  and  in  do- 
ing so  employs  in  any  way  the  husband's  credit,  or  the  com- 
munity credit,  which  is  the  same  thing,  the  new  acquisition 
enters  the  conmion  fund.**  If  the  husband,  either  expressly  or 
impliedly,  sanctions  her  purchase,  he  becomes  liable  for  pay- 
ment, and  the  purchase  in  consequence  is  his,  for  the  benefit  of 
the  community.**  She  cannot  use  her  husband's  credit  nor 
promise  payment  out  of  the  community. 


•  Heidenheimer  Bros.  v.  McKeen, 
63  Tex.  229;  Canfield  v.  Moore,  16 
Tex.  Civ.  App.  472,  41  S.  W.  718; 
Dawson  v.  Baldridgc,  65  Tex.  Civ. 
App.  124,  118  S.  W.  693. 

lOGrevils  v.  Smith,  29  Tex.  Civ. 
App.  150,  68  S.  W.  291. 

11  Schutz  V.  Harris,  —  Tex.  Civ. 
App.  — ,  149  S.  W.  242;  citing 
Hirshfeld  v.  Howard,  —  Tex.  Civ. 
App.  — ,  59  S.  W.  55. 


IS  Somes  v.  Ainsworth,  —  Tex. 
Civ.  App.  — ,  67  S.  W.  468;  Sparks 
V.  Taylor,  99  Tex.  411,  6  L.R.A. 
(N.S.)  381,  90  S.  W.  486. 

13  See  Evans  v.  Purington,  12  Tex. 
Civ.  App.  158,  34  S.  W.  350,  citing 
Ullmann  v.  Jasper,  70  Tex.  452,  7 
S.  W.  763. 

14  Potter  V.  Kennedy,  —  Tex.  Civ. 
App.  — ,  41  S.  W.  711. 

"See  ante,  §  258;  post,  §  370. 
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Where  part  of  the  purchase  money  of  property  was  paid  out 
of  community  funds,  the  property  became  wholly  community, 
even  though  the  remainder  of  the  purchase  price  was  paid  out 
of  the  separate  estate  of  one  of  the  spouses,  there  being  no  prom- 
ise or  intention  at  the  time  of  purchase  that  the  unpaid  pur- 
chase money  was  to  be  so  paid,  and  that  the  purchase  or  any  part 
of  it  was  to  be  separate  in  its  character.^*  Yet,  in  another  case 
it  is  said  property  purchased  on  a  credit,  and  afterward 
paid  for  with  money  realized  from  a  sale  or  mortgage  of  the 
wife's  separate  estate,  is  separate.*^  The  facts  of  that  case  show, 
however,  the  ordinary  case  of  a  husband  buying  and  taking  deed 
in  his  own  name,  paying  the  purchase  money  out  of  funds  be- 
longing to  his  wife.  The  suit  was  for  a  divorce  and  accounting. 
The  true  rule  is  that  the  character  of  the  property  as  such  is 
to  be  determined  as  of  the  time  of  its  acquisition.  If  at  that 
time  it  be  community,  the  fact  that  one  of  the  spouses  subse- 
quently pays  the  purchase  money  will  not  convert  the  property 
into  his  separate  estate.  It  might  give  just  claim  for  reimburse- 
ment by  the  community."  But  the  status  of  the  property  must 
be  determined  by  the  character  or  the  right  by  which  the  title 
thereto  had  its  inception."  So  that  there  can  be  no  doubt  of 
the  right  of  a  married  woman  to  buy  property  for  part  cash 
and  part  credit,  where  the  payments  are  intended  to  be  made 
out  of  her  separate  estate.*"  Nor,  in  the  opinion  of  the  writer, 
can  there  be  any  doubt  of  the  right  of  the  wife  to  buy  wholly 
on  the  credit,  though  some  of  the  cases  have  indicated  other- 


M  Moore  v.  Moore,  28  Tox.  Civ. 
App.  000,  68  S.  W.  59,  citing  Hirsch 
T  Howell,  —  Tex.  Civ.  App.  — ,  GO 
S.  W.  887. 

WO'Farrell  v.  OTarroll.  50  Tex. 
Civ.  App.  51,  119  S.  W.  899,  citing 
Sparks  V.  Taylor,  99  Tex.  411.  i\ 
L.R.A.(N.S.)   381,  90  S.  W.  486. 

"Miller  v.  Odom,  —  Tex.  Civ. 
App.  —,  152  S.  W.  1185,  citing  Allen 
r.  Allen,  101  Tex.  362,  107  S.  W. 
528. 

"  McClintic  v.  Midland  Grocery  k 


Dry  Goods  Co.  —  Tex.  — ,  154  S.  W. 
1157;  Word  v.  Colley,  —  Tex.  Civ. 
App.  — ,  173  S.  VV.  629. 

W  Parker  v.  Fogarty,  4  Tex.  Civ. 
App.  015,  23  S.  W.  700,  citing  Ull- 
iiiann  v.  Jasper,  70  Tex.  447.  7  S.  W. 
763;  McBride  v.  Banguss,  65  Tex. 
174:  Matlock  v.  Glover,  63  Tex.  239; 
Schuster  v.  L.  Bauman  Jewelry  Co. 
79  Tex.  179,  23  Am.  8t.  Rep.  327,  15 
S.  W.  259;  Evans  v.  Wclbom,  74 
Tox.  530.  15  Am.  St.  Rep.  858,  12 
S.  W.  •i'JO, 
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wise.*  The  question  was  not  necessary  to  a  decision  in  either 
case  cited,  and  the  supreme  court  case*  cited  in  each  as  authority 
was  not  a  purchase  wholly  on  credit;  but  it  does  refer  to  a 
case'  where  the  purchase  as  to  one  lot  was  wholly  on  a  credit, 
in  which  the  wife's  separate  claim  was  sustained.  The  wife's 
right  to  purchase  public  school  land  practically  all  on  credit 
is  recognized.*  Indeed,  there  is  no  reason  for  holding  the  wife 
cannot  purchase  wholly  on  credit. 

The  inability  of  the  wife  to  bind  herself  personally  for  the 
unpaid  purchase  money,  under  former  statutes^  would  not  affect 
the  question  under  consideration. 

§  322.  Damages;  to  property. 

Damages  are  allowed  as  compensation  for  a  loss  sustained, 
or,  in  cases  of  exemplary  damages,  as  a  penalty,  smart  money, 
or  the  like,  and  where  returned  for  loss  or  injury  to  property, 
take  the  place  of  the  property  so  converted,  destroyed,  or  in- 
jured. If  the  one  be  community  in  character,  so  the  other  will 
be.  So,  an  injury  or  trespass  to  the  community  will  give  rise 
to  an  action  for  damages  which  will  likewise  belong  to  the 
community,*  and  a  recovery  for  the  value  of  crops  destroyed 
upon  the  separate  lands  of  either  spouse  is  for  the  community.* 
But  this  subject  has  been  discussed  already.'' 

A  recovery  for  a  nuisance  interfering  with  the  husband  and 
his  family  in  the  comfortable  enjoyment  of  their  home  is  for 
an  injury  to  property,  but  whether  so  or  not,  the  damages  thus 
recovered  are  community.'  So,  also,  as  to  damages  for  loss  of 
credit  as  a  merchant,  and  for  the  destruction  of  a  business  be- 
cause of  wrongful  execution.'  Whether  the  business  be  that  of 
the  husband  or  the  wife,  the  loss  is  the  conmiunity's.     Whether 

1  Harrison  v.  Mansur-Tibbetts  Im-  627 ;  Middlebrook  Bros.  v.  Zapp,  73 

plement  Co.  16  Tex.  Civ.  App.  630,  Tex.  29,  10  S.  W.  732. 

41  S.  W.  842 ;  Farmers'  State  Bank  6  T.  &  St.  L.  R.  Co.  v.  Reid,  1  Tex. 

V.  Farmer,  —  Tex.  Civ.  App.  — ,  157  App.  Civ.  Cas.    (White  &  W.)    120. 

S.  W.  283.  7  See  ante,  §  261. 

*  Schuster  v.  L.  Bauman  Jewelry  •  Faulkenbury   v.   Wells,   28   Tex. 
Co.  79  Tex.  179,  13  S.  W.  259.  Civ.  App.  621,  68  S.  W.  327. 

*  Ullmann  v.  Jasper,  70  Tex.  446.  •  Ainsa  v.  Moses,  —  Tex.  Civ.  App. 
4  See  ante,  §  171.                                      — ,  100  S.  W.  791. 

» Edrington  v.  Newland,   57   Tex. 
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the  property  be  destroyed  or  only  injured,  the  recovery  would 
partake,  of  course,  of  the  nature  of  the  estate  it  was  intended  to 
replace. 

§  323.  Same;  to  the  person. 

Prior  to  the  act  of  1915,*"  a  chose  in  action  accruing  during 
coverture  by  reason  of  an  injury  to  the  person  of  either  spouse 
did  not  fall  within  the  exceptions  mentioned  in  the  statute  de- 
fining the  community  property.  Damages  for  such  injuries^ 
when  recovered,  belonged  to  the  community  gains.**  An  ap- 
parent exception  to  this  rule  is  seen  in  the  case  of  Nickerson  v. 
Xickerson,  65  Tex.  281,  in  which  the  court  holds  that  damages 
recovered  by  the  wife  for  a  tort  inflicted  upon  her  by  her  hus- 
band and  another  become  her  separate  property.  The  opinion, 
however,  expressly  recognizes  the  rule  as  here  stated,  but  de- 
termines that  case  as  "one  evidently  not  within  the  contempla- 
tion of  the  statute  declaring  what  shall  be  separate,  and  what 
shall  be  community,  property."  The  exigencies  of  that  case 
justified  the  court  in  holding,  in  effect,  that  the  husband's  tor- 
tious act  could  not  confer  upon  him  property  rights  in  the  dam- 
ages to  which  the  wife  was  clearly  entitled. 
•  The  injury  may  be  either  to  the  body  or  mind,  as  mental 
Buffering  will  form  the  basis  of  an  action  for  damages."    If, 


MSee  post,  §  359. 

HEzell  y.  Dodflon,  60  Tex.  331; 
Texas  C.  R.  Co.  v.  Burnett,  61  Tex. 
638;  Gallagher  v.  Bowie,  66  Tex. 
265,  17  S.  W.  407,  10  Am.  Neg.  Cas. 
254;  Texas  &  P.  R.  Co.  v.  Bailey, 
83  Tex.  19,  18  S.  W.  481 ;  Missouri 
P.  R.  Co.  V.  White,  80  Tex.  202,  15 
8.  W.  808;  Bohan  v.  Bohan,  —  Tex. 
Civ.  App.  — ,  56  S.  W.  959;  Rice  v. 
Mexican  Nat.  R.  Co.  8  Tex.  Civ.  App. 
130,  27  8.  W.  921;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Minter,  42  Tex.  Civ. 
App.  235,  93  S.  W.  516;  Houston  & 
T.  C.  R.  Co.  V.  Stewart,  14  Tex.  Civ. 
App.  703,  37  S.  W.  770;  Fcillc  v. 
6tn  Antonio  Traction  Co.  48  Tex. 


Civ.  App.  641,  107  S.  W.  367; 
Vaughn  v.  St.  Louis  Southwestern  R. 
Co.  34  Tex.  Civ.  App.  445,  79  S.  W. 
34');  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Edwards,  3  Tex.  App.  Civ.  Cas. 
(Willaon)  415;  Fordyce  v.  Dixon, 
70  Tex.  694,  8  S.  W.  504;  San  An- 
tonio &  A.  P.  R.  Co.  V.  Belt,  24  Tex. 
Civ.  App.  281,  59  S.  W.  607 ;  Camp- 
bell V.  Harris,  4  Tex.  Civ.  App.  636, 
23  S.  VV.  35 ;  San  Antonio  v.  Wilden- 
stein,  49  Tex.  Civ.  App.  514,  109  8. 
W.  231;  Galveston,  H.  &  8.  A.  R. 
Co.  V.  Baumgarten,  31  Tex.  Civ.  App. 
253,  72  S.  W.  78;  Posener  v.  Long, 
—  Tex.  Civ.  App.  — ,  156  S.  W.  691. 
MLoper  V.  Western  U.  Teleg.  Co. 
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however,  the  mental  suffering  arises  after  the  death  of  the  hus- 
band, it  is  not  community."  But  a  cause  of  action  accruing 
for  a  wrong  to  the  wife,  before  the  death  of  the  husband,  un- 
doubtedly is  community  property  of  both."  A  contrary  con- 
clusion has  been  announced,"  but  the  expression  was  wholly 
uncalled  for,  since  after  the  husband's  death  the  wife  could  sue 
whether  the  recovery  was  for  the  community  or  the  separate 
estate,  there  being  no  administration,  or  necessity  for  one ;  and 
the  supreme  court  affirmed  the  case  without  regard  to  the  ques- 
tion." 

The  damages  recoverable  by  the  parents  for  the  injury  to, 
or  death  of,  a  child,  are  community  property,"  where  such 
child  is  a  minor,  because  the  parents  are  thereby  deprived  of 
the  services  of  such  minor,  which  services  belong  to  the  commun- 
ity." 

The  measure  of  damages  for  an  injury  to  the  person  of  either 
spouse,  where  such  injury  is  permanent,  is  not  based  upon  the 
probable  duration  of  life  of  the  person  suing,  unless  such  plain- 
tiff be  also  the  person  injured,  but  upon  the  probable  duration 
of  life  of  the  one  injured." 

Under  the  most  recent  statute,***  damages  for  personal  in- 
juries received  by  the  wife  are  no  longer  community  prop- 
erty. But  damages  for  personal  injuries  received  by  the  hus- 
band are  unaffected  by  it,  and  remain  of  that  estate. 


70  Tex.  689,  8  8.  W.  600 ;  GaUagher 
y.  Bowie,  66  Tex.  265,  17  8.  W.  407, 
10  Am.  Neg.  Caa.  264 ;  EzeH  v.  Dod- 
8on,  60  Tex.  331;  Pacific  Exp.  Co. 
V.  Black,  8  Tex.  Civ.  App.  363,  27 
S.  W.  830 ;  Missouri,  K.  &  T.  R.  Co. 
▼.  Groseclose,  —  Tex.  Civ.  App.  — , 
134  S.  W.  737. 

l»  Western  U.  Teleg.  Co.  v.  Kelly, 
—  Tex.  Civ.  App.  — ,  29  S.  W.  408. 

"Missouri,  K.  &  T.  R.  Co.  v. 
Groseclose,  —  Tex.  Civ.  App.  — ,  134 
8.  W.  736 ;  Western  U.  Teleg.  Co.  v. 
Kerr,  4  Tex.  Civ.  App.  280,  23  S.  W. 
564,  citing  Texas  C.  R.  Co.  v.  Bur- 
nett, 61  Tex.  638;  San  Antonio 
Street  R.  Co.  v.  Helm,  04  Tex.  147; 
Potts  V.  Western  U.  Teleg.  Co.  82 


Tex.  645,  18  8.  W.  604.  See  also 
query.  International  &  G.  N.  R.  Co. 
V.  Leak,  64  Tex.  654. 

18  Texas  &  P.  R.  Co.  v.  Watkins, 
—  Tex.  Civ.  App.  — ,  26  8.  W.  760. 

16  88  Tex.  20,  29  8.  W.  232. 

"Galveston,  H.  k  8.  A.  R.  Co. 
V.  Hughes,  22  Tex.  Civ.  App.  134, 
54  S.  W.  264;  San  Antonio  Street 
R.  Co.  V.  Mechler,  —  Tex.  Civ.  App. 
— ,  29  8.  W.  202. 

18  See  ante,  §§  81  and  314,  and 
post,  §  369. 

l»  International  &  G.  N.  R.  Co.  v. 
Anthony,  24  Tex.  Civ.  App.  9,  57  S. 
W.  897. 

«0  See  post,  §  369. 
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§  324.  Penalties  under  the  statute. 

Our  statutes  provide  for  the  recovery,  under  certain  cir- 
cumstances, by  individuals  against  certain  persons  and  corpora- 
tions, of  sums  of  money  denominated  '^liquidated  damages," 
"forfeits,"  and  the  like.  Notably  the  provisions  of  article 
3380,*  permitting  any  person  aggrieved  by  the  violation  of  a 
liquor  dealer's  bond  under  the  statute  to  sue  upon  such  bond, 
and  to  recover  the  sum  of  $500  as  liquidated  damages  for  each 
infraction  of  the  conditions  of  such  bond,  etc., — these  penalties 
and  forfeitures  accruing  in  favor  of  a  married  woman, — would 
render  the  recovery  community  funds.  There  is  nothing  in 
the  act  making  the  recovery  the  separate  property  of  the  wife 
when  she  is  the  party  aggrieved.  It  is  in  the  nature  of  dam- 
ages for  personal  injuries,  which  we  have  already  seen  are 
community  in  their  character,*  unless  their  status  is  affected  by 
the  act  of  1915  (see  post,  §  359)  concerning  compensation  for 
personal  injuries  sustained  by  the  wife. 

§  325.  Insurance  policies. 

An  insurance  policy  "is  a  contract  by  which  the  one  party, 
in  consideration  of  a  price  paid  to  him  adequate  to  the  risk, 
becomes  security  to  the  other  that  he  shall  not  suffer  loss, 
prejudice,  or  damage  by  the  happening  of  the  perils  specified  to 
certain  things  which  may  be  exposed  to  them ;  a  contract  where- 
by one  party  undertakes  to  indemnify  or  guarantee  the  other 
against  loss  by  certain  specified  risks."'  "A  policy  of  insurance 
is  not  a  piece  of  property.  It  is  the  evidence  of  a  contract ;  the 
contract  being  that  a  certain  sum  of  money  will  be  paid  upon 
the  happening  of  a  certain  event,  to  a  particular  person  named 
in  the  policy,  or  who  may  be  the  legal  holder  thereof."*  Any 
person  owning  an  insurable  interest  in  property  may  therefore 
contract  with  another,  for  indemnity  against  loss  by  fire,  cyclone, 
hail,  or  the  like,  and  the  proceeds  when  paid  would  belong  to 
the  owner  of  the  contract.    So  that,  it  would  seem,  on  principle, 

1  Rer.  SUt.  1896 ;  Vernon's  Sayles'  8  22  Cyc.  1384. 

Tex.  Civ.  Stat  art.  7452.  *  Martin    v.    McAUister,   94   Tex. 

S  Wartelsky  v.  McGee,  10  Tex.  Civ.      567,  56  L.R.A.  585,  63  S.  W.  624. 
App.  220,  30  S.  W.  69.     See  post, 
1359. 
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such  proceeds  when  paid  stand  more  in  the  nature  of  a  new  ac- 
quisition than  in  lieu  of  the  property  insured,  and  their  char- 
acter as  community  or  separate  property  should  be  determined 
accordingly.  If  the  contract,  then,  be  for  the  benefit  of  the 
community,  or  in  the  name  of  one  of  the  spouses,  without  apt 
words  showing  its  separate  character,  the  proceeds  would  be- 
long to  that  estate.*  Such  an  acquisition  would  not  fall  within 
the  definition  of  separate  property.  It  cannot  be  said  that  the 
proceeds  necessarily  stand  in  place  of  the  property  insured,  and 
belong  alike  to  the  owner  of  that,  for,  on  the  contrary,  their 
status  depends  on  contract,  as  already  shown,  the  beneficiary, 
of  course,  having  an  insurable  interest  in  the  property.®  Such 
insurable  interest,  however,  may  not  be  the  fee  at  all.''  The 
husband  would  have  this  interest  in  the  property  of  his  wife 
where  they  were  occupying  the  same  as  a  homestead,  such  right 
of  possession  and  use,  under  the  law,  being  a  valuable  one.''' 
So,  too,  the  wife  would  have  a  similar  interest  in  the  homestead 
on  her  husband's  property.  She  has  a  very  substantial  right 
to  the  use  and  occupancy  of  it. 

The  same  principle  governs  in  life  insurance  policies.  The 
proceeds  will  become  community  or  separate  according  to  the 
intention  of  the  parties  as  shown  by  the  contract,  and  will  not 
be  dependent  on  the  character  of  the  fund  from  which  payment 
of  premiums  was  made.' 

Where  the  premiums  on  an  insurance  policy  on  the  life  of 
a  husband,  payable  as  directed  by  will,  are  paid  out  of  the  com- 
munity estate,  the  wife  is,  on  the  death  of  the  husband,  entitled 
to  one  half  the  proceeds  of  the  policy,  as  community  property, 
though  his  will  makes  the  entire  proceeds  payable  to  his  own 
estate.*    The  act  of  the  husband  in  thus  using  the  community 

» Wooden  v.  Wooden,  —  Tex.  Civ.  «  Martin    v.    McAllister,    94    Tex. 

App.  — ,  116  S.  W.  627.  567,  56  L.R.A.  585,  63  S.  W.  624; 

6  See  Bloom  v.  Strauss,   73  Ark.  Rowlett   v.    Mitchell,   52   Tex.    Civ. 
56,  84  S.  W.  511.  App.  589,  114  S.  W.  846;  Jones  v. 

7  Grant  v.  Buchanan,  36  Tex.  Civ.  Jones,  —  Tex.  Civ.  App.  — ,  146  S. 
App.  334,  81  S.  W.  820.  W.  265;  see  post,  §  363. 

7*  Continental  Fire  Asso.  v.  Wing-  » Martin  v.   Moran,  11  Tex.   Civ. 

field,  32  Tex.  Civ.  App.  194,  73  S.  W.      App.  509,  32  S.  W.  904. 
847;  ante,  §  113. 
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funds  to  augment  his  own  estate  was  held  to  be  in  eflFect  a 
fraud  on  the  community  rights  of  the  wife,  and  the  proceeds 
therefore  community  property,  over  which  the  husband's  will 
could  not  operate. 

§  326.  Plroperty  acqinred  by  limitatioiis. 

The  acquisition  of  property  during  marriage  by  limitations 
— ^the  holding  of  property  as  naked  trespasser  ofttimes,  un- 
til by  lapse  of  time  the  statute  declares  the  possessor  to  be  the 
owner  of  it — is  most  obviously  gained  in  such  way  as  to  make 
it  community  property,  whether  the  possession  be  held  by  the 
husband,  the  wife,  or  by  both  jointly.  The  possession  of  one 
is  the  possession  of  both,  and  if  it  were  not,  the  acquisitions  of 
either  by  such  means  would  be  by  onerous  title,  and  the  fruits 
thereof  community.^"  The  title  to  such  property  is  not  ac- 
quiredy  however,  until  the  full  period  of  limitation  has  run,  and 
until  that  time  neither  spouse  has  any  community  or  other 
interest  in  it.*^ 

A  contrary  holding  is  made  in  Texas  &  X.  O.  R.  Co.  v. 
Speights,  —  Tex.  Civ.  App.  — ,  59  S.  W.  572,  where  the  rule 
is  stated  to  be  '^that,  when  prescription  begins  before  and  ends 
during  marriage,  the  title  takes  effect  as  of  the  time  when  the 
prescription  began."  But  the  better  reason  is  with  the  rule  as 
above  stated,  for  it  can  hardly  be  said  that  property  is  **ac- 
quired"  by  limitations  until  the  full  period  of  the  statute  is 
completed,  and  where  this  is  during  coverture  the  acquisition 
should  be  classed  as  community.  Where,  however,  the  holding 
is  under  a  deed  or  other  evidence  of  title,  however  defective,  the 
status  of  the  property  will  be  determined  as  of  the  time  when 
the  title  had  its  inception,  rather  than  as  of  the  completion  of 

10  Hurley  v.  Lockett,  72  Tex.  262,  Tex.  Civ.  App.  — ,  128  S.  \V.  718,  s. 

12  S.  W.  212.  c.  104  Tex.  558,  140  S.  W.  432,  s.  c. 

"  Bishop  V.  Lusk,  8  Tex.  Civ.  App.  104  Fed.  563,  141  S.  W.  618;  Mitch- 

30,  27  8.  W.  306;  Cook  v.  Houston  eU  v.  Schofield,  —  Tex.  Civ  App.  — , 

Oil  Co.  —  Tex.  Civ.  App.  — ,  154  S.  140  S.  W.  254;  Adels  v.  Joseph,  — 

W.  279;  Gafford  v.  Foster,  36  Tex.  Tex.  Civ.  App.  — ,  148  S.  W.  1154; 

Civ.  App.  66,  81  S.  W.  63 ;  Hamilton  Cervantes  v.  Cervantes,  —  Tex.  Civ. 

V.  Blackburn,  43  Tex.  Civ.  App.  163,  App.  — ,  76  S.  W.  790. 
95  S.  W.  1094;   Ross  v.  Martin,  — 
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the  bar  of  the  statute."  In  such  a  case  the  right  to  the  land  is 
referred  in  the  first  instance  to  some  l^al  or  equitable  claim, 
which,  being  deficient  within  itself,  is  nevertheless  ripened  in- 
to a  title  by  the  running  of  the  statute." 

§  327.  CokMiial  grants  to  familiet. 

From  the  earliest  days  of  our  history  it  has  been  the  policy 
of  our  republic  and  state  to  foster  agriculture  and  stock  raising, 
and  to  encourage  immigrants  to  settle  within  our  borders,  by 
making  to  them  liberal  donations  or  grants  out  of  our  public 
domain.  The  question  early  arose  whether  the  grants,  in  the 
form  of  colonial  grants  to  the  head  of  the  family,  were  the 
community  property  of  the  husband  and  wife,  or  belonged  sepa- 
rately to  him  as  a  pure  donation.  It  has,  we  believe,  upon  the 
soundest  reasoning,  been  properly  held  that  these  grants  of 
land  by  the  government  to  the  head  of  the  family,  under  the 
ordinary  restrictions,  were  conveyances  to  him  in  his  represen- 
tative capacity,  and  because  he  was  the  head  of  a  family,  and 
hence  such  lands  were  impressed  with  the  community  character. 
Certain  office  and  surveying  fees  were  required  to  be  paid,  and, 
moreover,  the  family  was  required  to  occupy  and  cultivate  the 
land  within  a  stipulated  time, — evidencing  a  contract  upon 
sufficient  consideration  moving  to  the  government,  to  pay  and 
cultivate  upon  part  of  the  settler,  and  to  grant  and  convey  upon 
the  part  of  the  government.  The  burdens  of  such  acquisitions 
in  point  of  fact  fell  quite  as  heavily  upon  the  wife  as  upon  the 
husband,  and  "these  grants  were  in  fact  dearly  purchased  by 
the  unparalleled  toils  and  sufferings  of  both  the  partners ;  and 
the  fruits  of  their  labors,  under  a  system  of  laws  where  the 
community  interests  are  protected  with  such  jealous  vigilance, 

1*  B.  C.  Evans  Co.  v.  Guipel,  —  Marlin  v.  Kosmyroski,  —  Tex.  Civ. 

Tex.   Civ.  App.  — ,  35  S.  W.  940;  App.  — ,  27  S.  W.  1042. 

Alford   Bros.  v.   Williams,  41   Tex.  H  Sauvage   v.    Wauhop,    —    Tex. 

Civ.  App.  436,  91  S.  W.  636;  Callen  Civ.  App.  — ,  143  S.  W.  269.     See 

V.   Collins,   66  Tex.   Civ.  App.  020,  Gameson  v.  Gameson,  —  Tex.  Civ. 

120  S.  W.  546;   Allen  v.  Allen,  —  App.  — ,  162  S.  W.  1169. 
Tex.  Civ.  App.  — ,  168  S.  W,  1049; 
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should  be  equally  distributed."  "  As  said  in  Marks  ▼.  Hill 
46  Tex.  345:  "It  is  believed  that  the  contemporaneous  con- 
struction was  that  the  immigration  and  settlement  in  the 
state  were  the  leading  consideration  of  the  grant;"  and 
further,  in  Boone  v.  Hulsey,  71  Tex.  176,  9  S.  W.  531: 
^'And  the  tendency  of  our  decisions  has  been  to  hold  the  doctrine 
that  a  certificate,  when  issued  to  a  man  as  a  head  of  a  family, 
or  his  heirs,  inures  to  the  benefit  of  the  family,  who  came  with 
him  to  the  country,  .  .  .  [and]  if  his  wife  immigrates  with 
him,  it  was  community  property  of  himself  and  such  wife." 

§  328.  Pre-emption  homesteads. 

Every  homestead  pre-emption  law  which  has  ever  existed  in 
our  state  has  prescribed,  as  an  essential  prerequisite  to  a  grant, 
that  the  land  be  actually  settled  and  improved.  This  occupancy 
is  the  essential  feature — the  sine  qua  non  of  the  whole  trans- 
action, and  is  the  key  to  the  determination  of  the  status  of  the 
property  when  acquired.  Where  husband  and  wife  make  an 
application  for  a  homestead  donation,  they  must  first  have 
settled  thereon  and  begun  the  improvement  thereof.  This  set- 
tlement and  improvement  are  their  joint  oct,  and  the  land  thus 
acquired  is  regarded  as  the  result  of  their  joint  eflForts  and 
labors.  She  is  regarded  as  contributing  equally  with  her  hus- 
band toward  its  acquisition.  It  is  not  a  gift,  but  an  acquisi- 
tion by  contract,  upon  mutual  terms  and  considerations  between 
the  state  and  homesteader."  And  here,  again,  the  title,  when 
perfected,  relates  back  and  takes  effect  from  the  time  of  its 

M  Yates  V.  Houston,  3  Tex.  433 :  Pabst,  56  Tex.  587 ;  Hodge  v.  Donald, 

Burris    v.    Wideman,    6    Tex.    231;  55  Tox.  344;  Caruth  v.  Grigsby,  67 

Parker  v.  Chance,  11  Tex.  613;  VVil-  Tex.  259;   Porter  v.  Chronister,  68 

kinson  v.  Wilkinson,  20  Tex.  237;  Tex.  53;  Rudd  v.  Johnson,  60  Tex. 

Babb  V.  Carroll,  21  Tex.  766;  Wright  91 ;  Manchaca  v.  Field,  62  Tex.  136. 
▼.  McGinty,  37  Tex.  733;  Carter  v.  "Mills  v.  Brown,  69  Tex.  244,  6 

Wise,  39  Tex.  273;  Cannon  v.  Mur-  S.  W.  612. 
phy,    31    Tex.    405;    Wimberly    v. 
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origin,   and  its  status,  as  separate  or  community,  is  determined 
by  the  character  of  the  right  in  which  it  had  its  inception.** 

§  329.  Bounty  warrants  and  land  certificates. 

Bounty  warrants  or  other  species  of  land  certificates  granted 
to  married  men  for  their  services  in  behalf  of  the  government, 
or  under  any  other  special  circumstances,  may  or  may  not  be 
community  property.  The  question  is  generally  easy  of  solu- 
tion. If  the  warrant  or  certificate  be  granted  to  the  husband 
as  a  reward  or  donation  in  recognition  of  his  extraordinary 
valor,  services,  or  the  like,  it  will  not  be  community.  And  it 
can  make  no  diflFerence  whether  the  grant  was  made  in  con- 
sideration of  services  rendered  during  or  before  the  coverture; 
if  there  was  no  obligation  or  promise  to  remunerate,  it  would 
only  be  a  gratuitous  donation,"  precisely  the  same  as  pension 
money  paid  by  the  government. *•  But,  on  the  other  hand,  if 
the  grant  is  in  pursuance  of  a  promise,  or  the  fulfilment  of  a 
legal  obligation,  or,  in  other  words,  is  in  any  way  the  result  of 
contract  with  the  husband,  the  title  acquired  will  be  by  onerous 
means,  and  hence  commimity.*'  If  a  right  to  such  warrant  or 
certificate  existed  in  favor  of  the  husband  before  marriage  it 
would  not  be  community,  although  the  certificate  itself  was  not 
issued  to  him  until  after  marriage.*** 

§  330.  Leaseholds,  inchoate  rights,  and  other  miscellaneous 
estates. 

In  short,  the  community  rights  may  attach  to  any  beneficial 


W  Welder  v.  Lambert,  91  Tex.  510, 
44  S.  W.  281;  Alford  Bros.  v.  Wil- 
liams, 41  Tex.  Civ.  App.  436,  91  S. 
W.  639;  Creamer  v.  Briscoe,  101  Tex. 
490,  17  L.R.A.(N.S.)  164,  109  S.  W. 
911.  See  Simpson  v.  Oats,  102  Tex, 
186,  114  S.  W.  105.  See  Hawkins  v. 
Stiles,  —  Tex.  Civ.  App.  — ,  158 
S.  W.  1011,  for  a  valuable  discussion 
of  this  principle;  Adams  v.  West 
Lumber  Co.  —  Tex.  Civ.  App.  — , 
162  S.  W.  974;  Word  v.  Colley,  — 
Tex.  Civ.'  App.  — ,  173  S.  W.  629. 

HFisk   v.    Flores,    43    Tex.    340; 


Ames  v.  Hubby,  49  Tex.  706;  Mc- 
Reynolds  v.  Bowlby,  1  Posey,  Un- 
rep.  Cas.  (Tex.)  462;  Nixon  v.  Wi- 
chita Land  &  Cattle  Co.  S4  Tex.  108 

19  S.  W.  560;  Causici  v.  La  Co8t€ 

20  Tex.  269. 

W  Johnson  v.  Johnson,  —  Tex.  Ci 
App.  — ,  23  S.  W.  1022. 

U  Goldsmith  v.  Hemdon,  33  T< 
705;    Nixon    v.    WichiU    Land 
Cattle  Co.  84  Tex.  408,  19  S.  W.  (5 

SO  Parker  v.  Newberry,  S3  1 
42S,  18  S.  W.  815 ;  Garner  v.  The 
son,  2  Posey,  Unrep  Cas.  (Tex.) 
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estate,  legal  or  equitable,  as  a  title  in  fee,  a  leasehold,*  life 
estate,  remainder,  or  reversion,  though  not  to  a  pure  trust  es- 
tate,* or  to  any  right  that  may  justly  be  regarded  as  property, 
whether  perfected  or  merely  ineohate,'  as  is  well  exemplified 
in  the  cases  of  pre-emption  homesteads  and  sales  of  public  lands. 
The  source  of  the  title  may,  in  view  of  the  statute,  become  im- 
portant. The  community  cannot  hold  by  "gift,"  "devise,"  or 
"descent"' 

§  331.  Changes  and  mutations. 

Property  found  in  the  possession  of  the  connubial  partner- 
ship has  upon  it  the  brand  of  the  community,  until  its  separate 
character  is  in  some  way  established.  If  it  really  be  community, 
it  retains  that  character  till  the  termination  of  the  partnership ; 
it  is  then  no  longer,  strictly  speaking,  community  property,  for 
there  is  no  community,  but  the  heirs  own  their  respective  inter- 
ests therein  in  common;  or  until  it  is  in  some  way  converted 
into  the  separate  property  of  one  or  the  other  of  the  spouses, 
or  until  it  is  disposed  of  by  the  husband.  We  have  already 
seen  how  it  may  be  converted  into  the  separate  estate  of  the 
partners.*  If  it  be  sold,  or  exchanged  for  other  property,  the 
proceeds  or  property  taken  in  exchange  immediately  assume 
the  same  status  of  that  sold  or  given  in  exchange.  That  re- 
ceived stands  in  lieu  of  that  given.*  It  is  not  necessary  to  cite 
authorities  upon  a  proposition  so  fundamental.  It  was  never 
contemplated  that  the  community  should  be  denied  the  right 
freely  to  sell  or  exchange  its  possessions,  upon  pain  of  changing 
the  status  of  the  property  if  such  sales  or  exchanges  were  made. 
To  what  estate  could  it  be  transferred  by  such  a  process  ?  Mort- 
gaging the  community  does  not  affect  its  status.  Even  though 
it  be  reconveyed  to  the  wife,  it  will  immediately  again  assume 
the  community  character ;  *  indeed,  it  would  be  better  to  say 
that  by  such  transaction  of  conveyance  in  trust  the  property 

iLawBon  v.  Barre,  6  Tex.  217.  *See  ante,  §  116. 

i  Crenshaw  v.  Harris,  16  Tex.  Civ.  *  Clardy  v.  VVilson,  24  Tex.  Civ. 

App.  263,  41  S.  W.  391.  App.  196,  58  S.  W.  52. 

»  Cannon  v.  Murphy,  31  Tex.  405.  «  Ballew  v.  Casey,  —  Tex.  --,9  a 

W.  ]89. 
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never  loses  its  community  character.^  It  is  seldom  required  of 
anyone  to  establish  affirmatively  that  community  funds  entered 
into  the  acquisition  of  property  acquired  during  the  marriage, 
as  this  conclusion  is  aided  by  the  presumption  of  law  that  such 
is  the  case. 


§  332. 


for  community  debts. 


"The  community  property  of  the  husband  and  wife  shall  be 
liable  for  their  debts  contracted  during  marriage,  except  in  such 
cases  as  are  especially  excepted  by  law."'  This  article  makes 
no  distinction  between  debts  contracted  by  the  husband  and 
those  contracted  by  the  wife.  Either  may,  under  certain  cir- 
cumstances, contract  for  the  community.  A  distinction  between 
individual  debts  and  community  debts  is  difficult  to  draw.  Gen- 
erally, a  community  debt  may  be  said  to  be  a  debt  contracted 
on  behalf  of  the  community,  whether  by  the  husband  or  by  the 
wife ;  such  as  the  husband's  debts  for  the  bemefit  of  the  family 
or  community  property,  and  the  wife's  debts  for  necessaries.* 
Since  the  enactment  of  the  amendment  of  March  21,  1913,  the 
rule  announced  in  many  of  the  cases  cited  in  the  footnotes  has 
been  very  materially  changed.  The  community  as  a  whole  is 
no  longer  subject  to  debts  contracted  by  the  husband,  or  by  the 
wife  either,  as  to  that.  Heretofore  the  commimity  was  liable 
for  every  valid  debt  of  either  husband  or  wife,  but  now  "the 
rents  from  the  wife's  separate  real  estate,  the  interest  on  bonds 
and  notes  belonging  to  her,  dividends  on  stocks  owned  by  her, 
and  her  personal  earnings"  are  not  subject  to  the  payment  of 
debts  contracted  by  the  husband.  And  the  community  property 
"other  than  the  personal  earnings  of  the  wife,  and  the  income. 


7  Pratt  V.  Godwin,  61  Tex.  331. 

•  Rev.  Stat.  1895,  art.  2973. 

9  Hinzie  v.  Robinson,  21  Tex.  Civ. 
App.  9,  50  S.  W.  635;  Dever  v.  Selz, 
39  Tex.  Civ.  App.  558,  87  S.  W.  891 ; 
King  V.  Suramerville,  —  Tex.  Civ. 
App.  — ,  80  S.  W.  1050,  8.  c.  98  Tex. 
332,  83  S.  W.  680;  Miller  v.  Marz, 
65  Tex.  131;  Dalsheimer  v.  Morris, 
8  Tex.  Civ.  App.  268,  28  S.  W.  240; 


Wetzel  V.  Simon,  87  Tex.  403,  28  S. 
W.  274,  942 ;  Maddox  v.  Summerlin, 
92  Tex.  483,  49  S.  W.  1033,  50  S.  W. 
667 ;  Richardson  v.  Hutching,  68  Tex. 
81,  3  S.  W.  276;  Braden  v.  Gose,  67 
Tex.  37 ;  Canfield  v.  Moore,  16  Tex. 
Civ.  App.  472,  41  S.  W.  718;  Word 
V.  Colley,  —  Tex.  Civ.  App.  — ,  143 
S.  W.  257 ;  Williamson  v.  McElroy, 
—  Tex.  Civ.  App.  — ,  155  S.  W.  998. 
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rents,  and  revenues  from  her  separate  property,"  is  not  subject 
to  the  payment  of  debts  contracted  by  the  wife,  except  those  con- 
tracted for  necessaries  furnished  her  or  her  children.^®  It  will 
be  observed,  the  statute  makes  no  distinction  between  ante- 
nuptial debts  and  those  contracted  during  marriage.  The  debts 
of  the  husband  may  be  satisfied  only  out  of  a  particular  portion 
of  the  community,  and  the  debts  of  the  wife  are  to  be  satisfied 
only  out  of  another  specified  portion.  It  is  calculated  to  beget 
much  confusion  and  dissatisfaction  in  its  practical  operation. 
For  the  community  debts  the  community  is  liable,  and,  too,  re- 
gardless of  whether  the  contract  prove  beneficial  to  that  estate 
or  not.  To  confine  the  liability  of  the  community  to  such  debts 
as  result  in  a  benefit  to  that  estate  would  impose  upon  the  hus- 
band and  all  those  dealing  with  him  in  the  belief  that  that  es- 
tate was  liable  to  them  for  their  debts,  the  necessity,  not  only 
of  scrutinizing  the  transaction,  but  of  correctly  foretelling 
whether  the  transaction  would  prove  advantageous  or  otherwise. 
This  is  not  the  rule.  If  the  husband's  eflForts  result  in  gain, 
the  community  receives  the  benefits;  if  they  result  in  loss,  it 
should  likewise  share  the  burdens.  The  words  "contracted  duiv 
ing  marriage,"  in  the  article  quoted,  are  not  to  be  understood 
as  words  of  limitation,  exempting  the  community  from  liabil- 
ity from  all  debts  other  than  those  mentioned. 

§  333.  Same;  for  antenuptial  debts. 

Since  the  community  estate  is  so  comprehensive,  embracing 
as  it  does  the  major  part  of  all  earnings,  gains,  and  acquisitions 
after  marriage,  the  ability  of  the  spouses  to  accumulate  a  sepa- 
rate estate  is  indeed  quite  circumscribed.  All  their  future  earn- 
ings go  to  the  community,  and  are  liable  for  the  debts  contracted 
during  the  marriage.  If  they  were  not  liable  for  antenuptial 
debts,  marriage  would  then  become  a  veritable  bankrupt  tri- 
bunal whereto  all  debt-ridden  persons  could  flee  with  the  certain 
assurance  that  the  major  part  of  their  property  would  hence- 
forth be  forever  protected  to  them,  and  they  thus  practically 
rendered  immune  from  the  demands  of  their  former  creditors. 

10  Gen.  Laws,  33d  Legislature,  p. 
62. 
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But  such  18  not  the  law.  The  community  is  a  common  fund, 
liable  alike  to  the  creditors  of  the  husband  and  the  wife  for 
their  antenuptial  debts.**  The  acquisitions  of  their  joint  efforts 
belong  alike  to  the  husband  and  wife,  and,  in  most  instances, 
constitute  almost  the  entire  estate  owned  by  them.  Marriage 
in  no  way  discharges  these  existing  debts,"  and  since  it  is  a 
rule  of  law,  as  well  as  of  morals,  that  all  the  property  owned 
by  a  person,  with  certain  defined  exceptions,  should  be  liable 
to  his  creditors  for  his  debts,  and  since  the  community  belongs 
to  the  spouse,  no  valid  reason  can  be  given  why  it  should  not 
be  liable  for  these  debts.  If  reduced  to  a  scientific  formula,  it 
might  be  held  that,  since  by  marriage  the  husband  in  no  way 
becomes  liable  for  the  wife's  debts  as  at  common  law,*'  and  since 
he  owns  an  equal  interest  in  the  community  property,  only  the 
wife's  portion  of  that  estate  could  be  taken  for  her  antenuptial 
debts;  and  vice  versa  with  reference  to  those  of  the  husband. 
But  we  have  seen  that  the  spouses  do  not  own  a  separate  estate 
in  the  community  to  the  extent  of  a  one  half,  and  that  their 
interests  are  not  severable.  The  interests  of  each  is  not  capable 
of  being  seized  and  sold  in  such  manner  as  to  constitute  the 
residue  the  separate  property  of  one  of  the  spouses.  It  has 
never  been  thought  advisable  to  permit  an  accounting  between 
them  at  the  instance  of  a  creditor.  Prior  to  the  amendment 
hereinafter  referred  to,  the  law  rather  recognized  the  indivisible 
character  of  the  community  estate,  and  made  it  liable  generally 
for  all  the  debts  of  each  of  the  spouses,  and  left  the  question 
of  equitable  accounting  to  the  marital  partners  themselves  when 
the  necessity  arose.  The  legislature,  however,  has  limited  the 
liability  of  the  conmiunity  for  the  debts  of  the  respective  par- 
ties, and  it  cannot  now  be  taken  indiscriminately  as  before.** 

§  334.  Same;  for  individual  debts  contracted  during  marriage. 

Fully  as  great  reason  exists  for  holding  the  community  es- 
tate liable  for  the  individual  debts  of  the  spouses  contracted 

"Moody  V.  Smoot,   78  Tex.   119,  1« Adams  v.  Bartell,  40  Tex.  Civ. 

14  S.  VV.  285;  Lee  v.  Henderson,  75  App.  349,  102  S.  W.  779. 

Tex.  190,  12  S.  W.  981 ;   Taylor  v.  18  Johnson  v.  Griffiths,  —  Tex.  Civ. 

Murphy,  50  Tex.  291;  Portis  v.  Park-  App.  — ,  135  S.  W.  683. 

er,  22  Tex.  699.  14  See  ante,  §  332,  ana  post,  §  334. 
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during  marriage  as  for  those  contracted  before.  Indeed,  the 
old  statute  uses  the  very  broad  language,  ''their  debts  contracted 
during  marriage,"  and  it  needs  no  argument  to  show  that  this 
applies  alike  to  the  contracts  of  the  husband  and  wife.  It  was 
not  necessary  the  debt  should  be  respecting  the  community.** 
The  statute  did  not  so  provide.  It  was  liable  for  the  separate 
debts  of  each."  This  common  fund  was  a  source  from  which 
all  debts  of  either  spouse  might  be  satisfied.  Creditors  were 
not  concerned  with  the  respective  interests  of  its  owners,  but 
upon  judgment  against  the  wife  were  given  an  option  of  an 
execution  against  the  community  or  her  separate  estate.  Hav- 
ing an  individual  execution  against  one  of  the  spouses,  they 
might  levy  upon  the  entire  community,*'  or  they  might,  if  they 
saw  proper,  levy  upon  and  sell  the  interest  of  only  one  of  the 
spouses,  where  the  relation  of  husband  and  wife  no  longer 
existed  and  the  community  was  consequently  at  an  end.**  For 
after  dissolution  of  the  marriage  their  former  community  prop- 
erty was  no  longer  the  marital  community,  but  was  held  by 
them  as  tenants  in  common.  But,  as  has  already  been  seen, 
since  the  act  of  March  21,  1913,  the  liability  of  the  community 
for  the  debts  of  the  spouses  is  changed.  Creditors  are  now  con- 
cerned with  the  character  of  community  property  seized  in 
satisfaction  of  their  claims  against  the  respective  marital  part- 
ners. To  illustrate :  The  husband  contracts  a  debt.  That  por- 
tion of  the  community  made  up  of  the  rents  from  the  wife's 
separate  property,  or  interest  on  her  notes,  her  personal  earn- 
ings, etc.,  which  has  heretofore  been  liable,  cannot  be  taken ;  or 
if  the  debt  be  that  of  the  wife,  then  no  other  community  prop- 
erty except  her  personal  earnings,  rents,  revenues,  etc.,  from  her 
separate  property,  can  be  taken.  Whether  or  not  this  distinction 
in  the  community  as  to  liability  will  continue  through  changes 
and  mutations  of  form  remains  for  the  courts  to  determine. 
Will  the  wife's  farm  rents  when  sold,  and  the  proceeds  deposited 

"Hall  V.   HaU,  52  Tex.  294,  36      Mfg.  Co.  —  Tex.  Civ.  App.  — ,  34 
Am.  Rep.  725.  S.  W.  1045. 

M  Vernon's  Saylea' Tex.  Civ.  Stat.  n  Grand  jean   v.    Runke,   —   Tex. 

tri  4027;  Grant  v.  Whittlesey,  42      Civ.  App.  — ,  39  S.  W.  946. 
Tex.  320;   Cowan  v.  N.  O.   Nelson  18  Campbell  v.  Antis,  21  Tex.  Civ. 

App.  161,  61  S.  W.  343. 

M.  R.— 27. 
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in  her  name  in  bank,  become  immediately  subject  to  her  hus- 
band's debts?  And  will  her  earnings  cease  to  be  exempt  as 
soon  as  she  invests  them  in  other  property?  The  writer  has 
intimated  his  interpretation  of  the  statute  in  a  preceding  sec- 
tion" 

§  33S.  Community  entided  to  reimbursement,  when. 

The  peculiar  tenancity  with  which  our  courts  adhere  to  the 
doctrine  that  acquisitions  during  marriage  are  community 
property  leads  us  to  a  consideration  of  the  status  of  such  ac- 
quisitions when  by  reason  of  their  nature  they  are  attached  to, 
or  form  a  part  of,  the  wife's  separate  property  in  such  a  way 
as  not  to  be  separable  therefrom ;  such  as  structures,  fixtures,  and 
betterments  placed  upon  her  land,  money  and  labor  expended 
in  making  substantial  improvements  upon  her  other  separate 
property,  community  feed  and  funds  employed  in  fattening  her 
live  stock  for  market,  and  the  like.  The  difficulty  is  not  so 
much  in  deciding  what  is  and  what  is  not  community  property, 
but  in  deciding  when  and  to  what  extent  the  separate  estates 
should  reimburse  the  community,  and  vice  versa.  The  com- 
munity is  not  entitled  to  any  portion  of  the  corpus  of  the  wife's 
property,  but  to  its  fruits,  revenues,  and  profits  only.  On  the 
other  hand,  her  separate  property  is  not  entitled  to  absorb  the 
community,  nor  any  part  of  it,  by  ways  of  expenditures  for 
betterments  and  permanent  enhancement  of  her  property.  To 
permit  this  would  be  to  permit  the  conversion  of  the  community 
into  the  separate  property  of  either  spouse,  as  best  subserved  the 
purposes  of  the  husband  and  wife,  and  in  the  end  have  the 
effect  of  depriving  creditors  and  heirs  of  what  they  would  other- 
wise be  justly  entitled  to  receive.  It  frequently  happens  that 
the  improvements  are  such  as  cannot,  because  of  their  nature 
and  the  nature  of  the  property  improved,  be  segregated  and 
classed  as  community,  but  become  a  part  and  parcel  of  the 
thing  improved,  such  as  buildings  upon  the  wife's  land.  In 
such  cases  the  community  is  equitably  entitled  to  be  reim- 

w  See  ante,  §  302. 
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bursed  for  the  outlay  upon  her  separate  property.*®  The  title 
to  the  property  still  remains  in  the  wife,  subject  to  this  equity 
in  favor  of  the  community ;  but  it  is  not  such  an  equity  or  right 
in  favor  of  the  husband  or  the  community  as  that  creditors  of 
the  husband  may  seize  and  sell  it  upon  execution.*  It  may 
be  that  the  husband  contemplated  a  gift  of  the  improvements 
thus  placed  upon  her  land,  to  the  wife,  or  intended  to  pay  a 
debt  owing  to  her.*  In  either  event,  of  course,  no  claim  can 
be  made  by  the  community  for  reimbursement.  But  the  claims 
of  creditors  may  not  be  thus  prejudiced.  For  it  is  not  consonant 
with  fair  dealing  to  permit  the  husband  to  make  a  gift  of  the 
community  to  his  wife  when  to  do  so  will  be  to  deprive  others 
of  what  they  are  justly  entitled  to.  If  the  improvements  were 
placed  by  the  husband  for  the  fraudulent  purpose  of  delay- 
ing his  creditors,  and  the  wife  participated  in  such  fraudu- 
lent intent,  she  might  thereby  subject  her  land,  along  with  the 
improvements,  to  sale  for  the  satisfaction  of  such  creditors'  de- 
mands.' But,  not  participating  in  such  fraud,  her  land  can- 
not be  sold.  It  does  not  follow,  however,  that  a  gift  by  the  hus- 
band of  such  improvements  without  such  fraudulent  intent,  or 
the  placing  of  such  improvements  without  an  intention  of  gift 
to  the  wife,  would  necessarily  place  them  beyond  the  reach  of 
his  creditors.  The  supreme  court,  through  Justice  Brown,  in 
Maddox  v.  Summerlin,  92  Tex.  483,  49  S.  W.  1033,  50  S. 
W.  567,  intimated  very  strongly  that  the  courts  were  not  with- 
out power  to  subject  such  improvements  to  the  demands  of  cred- 
itors.   It  said:    "If  the  husband  intended  the  house  as  a  gift 


W  Furrh  v.  Winston,  66  Tex.  521, 
1  8.  W.  627;  Welder  v.  Lambert,  91 
Tex.  510,  44  S.  W.  281 ;  Bond  v.  Hill, 
37  Tex.  626;  Robinson  v.  Moore,  1 
Tex.  Civ.  App.  93,  20  S.  W.  994; 
Rice  V.  Rice,  21  Tex.  58;  Cameron 
V.  Fay,  65  Tex.  58 ;  Day  v.  Stone,  59 
Tex.  612;  Clift  v.  Clift,  72  Tex.  144, 
10  S.  W.  338;  Sanburn  v.  Deal,  3 
Tex.  Civ.  App.  385,  22  S.  W.  192; 
Hillen  v.  Williams,  25  Tex.  Civ.  App. 
268,  60  8.  W.  997 ;  Cervantes  v.  Cer- 
vantes, —  Tex.  Civ.  App.  — ,  76  S. 
W.  700. 


1  Schwartzman  v.  Cabell,  —  Tex. 
Civ.  App.  — ,  49  S.  W.  113.  See  also 
Blum  V.  Rogers,  71  Tex.  668,  9  S.  W. 
595;  Samuclson  v.  Bridges,  6  Tex. 
Civ.  App.  425,  25  S.  W.  636 ;  Bullock 
v.  Sprowls,  —  Tex.  Civ.  App.  — , 
54  S.  W.  657 ;  Collins  v.  Bryan,  40 
Tex.  Civ.  App.  88,  88  S.  W.  432. 
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to  the  wife,  it  was  void  as  to  existing  creditors,  and  is  subject 
to  their  debts  as  if  not  given  to  her,  unless  she  shows  that  when 
the  gift  was  made  he  had  enough  property  remaining  to  pay 
all  of  his  existing  debts.  The  law  will  not  presume  it  to  be  a  gift 
in  the  absence  of  evidence  to  show  such  intention.  We  are  not 
prepared  to  say  that  a  court  of  equity  cannot  so  adjust  the  in- 
terests of  the  parties  as  to  fully  protect  the  wife's  title  to  the 
land  and  all  the  benefits  derived  from  it,  and,  at  the  same  time, 
give  to  the  creditors  the  benefit  of  the  property  which  ought 
to  be  applied  to  the  payment  of  their  debts."  But  in  the  nature 
of  things  it  will  frequently  happen  that  the  expenditures  of  the 
community  are  made  in  such  a  way  that  the  improvements  or 
benefits  placed  upon  the  separate  property  cannot  be  reached. 
In  those  cases  the  community  would  be  equitably  entitled  to 
its  reimbursement,  with  an  equitable  lien  upon  the  property  for 
the  charge,*  but  no  relief  could  be  given  creditors. 

But  this  rule  must  be  accepted  with  proper  limitations.  It  is 
not  every  bestowal  of  community  funds  or  labor  upon  the  wife's 
separate  property  that  will  charge  it  with  a  liability  for  re- 
imbursement. The  rents,  fruits,  and  revenues  of  the  wife's 
property  become  a  part  of  the  community,  and  as  such  of  bene- 
fit to  that  estate  so  that  the  true  rule  should  be  that  whatever 
care,  attention,  or  expenditures  the  husband  or  community 
bestows  upon  the  wife's  property,  the  same  being  reasonably 
necessary  to  its  proper  preservation,  will  not  be  a  charge  against 
her  estate,  but  that  any  expenditure  of  funds  that  would  other- 
wise be  available  to  his  creditors,  beyond  this,  and  which  go  to 
the  betterment  or  permanent  enhancement  of  the  value  of  her 
property  at  the  expense  of  the  community,  should  be  returned 
by  the  wife. 

§  336.  Community  must  reimbiirsey  when* 

No  different  rule  from  that  noticed  above  can  be  prescribed 
where  the  separate  estate  of  the  wife  has  contributed  to  the 
community.  The  identical  principle  is  involved,  and  equity 
will  require  that  the  community  make  good  upon  an  accounting 

4  Robinaon  v.  Moore,  1  Tex.  Civ.      App.  93,  20  S.  W.  994. 
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the  advances  and  expenditures  of  the  separate  estate  in  its  be- 
half.* But  it  has  never  been  held  that  the  community  should 
reimburse  the  husband  who  has  commingled  his  separate  prop- 
erty with  the  community  beyond  identification.*  Or,  if  the 
husband  from  his  private  means  advances  funds  or  makes  im- 
provements upon  the  wife's  separate  estate,  that  the  community 
may  be  called  upon  to  reimburse  him  to  the  extent  of  her  inter- 
est therein.'  Under  this  and  the  foregoing  section  the  burden 
of  providing  the  expenditures  and  improvements  as  alleged  is 
upon  the  party  asserting  them.* 

§  337.  Accounting  with  a  first  community. 

The  principle  involved  in  the  two  preceding  sections  would 
furthermore  require  a  proper  adjusting  of  equities  between  the 
community  estate  and  the  surviving  beneficiaries  of  a  prior 
community.*  But  a  second  community  can  acquire  no  rights 
or  interest  in,  nor  create  a  charge  against,  land  occupied  by  the 
husband  and  wife,  but  belonging  to  the  separate  estate  of  the 
wife's  deceased  husband;  the  wife's  occupancy  in  such  a  case 
being  as  a  life  tenant,  and  the  husband's  occupancy  by  curtesy 
of  the  marriage." 

Children  of  a  first  marriage  become  the  owners  of  their 
mother's  undivided  interest  in  the  community  property  belong- 
ing to  that  marriage,  and  their  father's  possession  after  a  second 
marriage  is  that  of  a  cotenaut,  and  therefore  not  adverse  to 
them,  so  as  to  start  the  running  of  the  statute  of  limitations 


•  Tiatm  v.  Gass,  46  Tex.  Civ.  App. 
163,  102  S.  W.  751 ;  Allen  v.  Allen, 
—  Tex.  Civ.  App.  — ,  105  S.  W. 
53,  reversed  on  other  grounds  in  101 
Tex.  362,  107  S.  W.  528. 

•  Moor  V.  Moor,  24  Tex.  Civ.  App. 
150,  57  S.  W.  992;  Robb  v.  Robb,  — 
Tex.  Civ.  App.  — ,  41  S.  W.  92;  Edcl- 
Btein  V.  Brown,  —  Tex.  Civ.  App.  — , 
95  8.  W.  1126. 

7  Schmidt  v.  Huppmann,  73  Tex. 
112,  11  S.  W.  176.  See  also  Harvey 
v.  Cummings,  68  Tex.  599,  5  S.  W. 
513. 
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other  grounds  in  101  Tex.  490,  17 
L.R.A.(N.S.)  154,  130  Am.  St.  Rep. 
869,  109  S.  W.  911;  Richmond  v. 
Sims,  —  Tex.  Civ.  App.  — ,  144  S. 
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against  them.  Neither  is  the  possession  of  the  surviving  second 
wife  after  the  death  of  the  father  in  such  a  case  adverse,  even 
though  she  claims  under  a  deed  from  the  father,  at  least  until 
such  children  have  notice  of  her  claim  under  the  deed.**  In 
adjusting  the  respective  rights  of  the  children  of  the  two  mar- 
riages, the  well-known  rules  of  equity  apply.  If  the  secoud 
community  has  made  improvements  on  the  first  community 
lands,  or  paid  its  debts,  it  will  be  entitled  to  reimbursement  on 
settlement,  or  proper  recognition  on  partition.  But  neither 
cotenant  is  chargeable  with  rents  for  his  occupancy  of  the  com- 
mon estate.** 

§  338*  Sales  and  encumbrances. 

The  question  of  control  generally  of  the  community  property 
has  been  discussed.**  Under  former  statutes  no  question  was 
better  settled  than  that  the  husband  alone  could  convey  the  com- 
munity property.  Even  this  general  rule  had  its  exceptions.** 
It  made  no  difference  that  the  community  property  stood  in 
the  name  of  the  wife,**  he  was  the  proper  and  necessary  party 
grantor.  Even  if  he  attempted  to  convey  in  her  name,  the  con- 
veyance was  valid,  not  because  he  employed  hei»  name,  but 
because  he  was  the  only  person  authorized  to  dispose,  and  by 
this  means  he  assented  to  the  disposition.**  Her  consent  to  his 
disposition  or  conveyance  was  not  required,  so  her  joining  in 
the  conveyance  neither  helped  nor  hindered  it. 

So,  a  deed  to  community  land,  properly  acknowledged  by 
the  husband,  was  good  notwithstanding  a  defective  acknowledg- 
ment of  the  wife.*^  Even  though  the  husband  attempted  to  con- 
vey by  virtue  of  his  wife's  power  of  attorney,  the  community 
property  standing  in  her  name,  the  conveyance  was  upheld  as 
his  act,  and  no  validity  was  imparted  to  it  by  such  power  of  at- 

11  Lynch  v.  Lynch,  —  Tex.   Civ.          M  Schmick   v.   Bateman,   77   Tex, 

App.  — ,  130  S.  W.  461.  326,  14  S.  W.  22 ;  Hardin  v.  Sparks, 

W  Ibid.    See  post,  §  585.  70  Tex.  429,  7  S.  W.  769. 

l»  Ante,  §  302.  17  Bassett  v.  Martin,  83  Tex.  339, 

HAnte,  §  201.  18  S.  W.  587;  Gulf,  C.  &  S.  F.  R. 

16  Clopper  V.  Sage,  14  Tex.  Civ.   Co.  v.  Fenn,  33  Tex.  Civ.  App.  352, 
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torney.*'  The  power  to  dispose,  given  by  statute,  included  the 
power  to  encumber  by  mortgage  or  otherwise,  and  the  wife's 
assent  was  unnecessary."  The  disposing  power  was  with  the 
husband,  and  purchasers  not  mala  fide  were  protected  in  deal- 
ing with  him.*®  He  might  sell  it  for  the  purpose  of  paying  a 
community  debt,  and  in  such  case  the  question  of  innocent  pur- 
chaser could  not  arise;*  or  he  might  sell  it  for  the  purpose  of 
paying  his  or  his  wife's  individual  ante  or  post  nuptial  debt. 
It  might  be  taken  in  execution  for  these.  Why  might  it  not  be 
voluntarily  conveyed  by  him  for  such  purposes  ?  His  sole  con- 
veyance was  sufficient  whether  the  property  be  real  or  personal,* 
and  needed  to  be  in  writing  only  when  required  by  the  statute 
of  frauds. 

Where  the  property  stood  in  the  wife's  name,  and  was  even 
limited  to  her  separate  use,  if  the  same  was  really  his  separate 
property  or  the  community  property,  his  deed  alone  would  pass 
the  title  without  her  joinder.*  This  power  to  dispose  of  the 
community  continued  with  the  husband  until  the  marriage  re- 
lation was  l^ally  dissolved,  and  was  not  suspended  during  the 
time  the  parties  were  living  apart.* 

As  to  the  respective  portion  of  the  community  committed  to 
the  control  of  each  spouse,  the  rule  of  the  present  statute  is  the 
same  as  the  old.  That  is,  the  power  lasts  during  the  coverture 
and  is  absolute  in  each,  except,  perhaps,  if  the  wife's  exclusive 
control  follows  her  portion  of  the  community  through  its  changes 
and  mutations,  the  husband  must  join  her  in  a  conveyance  of 
"stocks  and  bonds"  of  which  she  has  been  given  control  by  law, 
t.  e.y  stocks  and  bonds  representing  her  personal  earnings,  or 
other  community  expressly  committed  to  her  control.*    But  as 
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to  other  community  over  which  she  is  given  sole  control,  she  may 
sell  or  encumber  without  let  or  hindrance  from  her  husband,  and 
without  his  joinder  in  the  transfer.  Thus  it  would  follow  a 
case  might  arise  where  she  would  be  authorized  alone  to  sell 
and  convey  community  real  estate.  Where  siich  real  estate 
represents  her  personal  earnings,  either  directly  in  the  first 
place,  or  by  construction  of  the  statute  through  change  of  form 
from  an  investment  of  such  earnings,  a  plain  illustration  is 
presented. 

By  act  of  March  1,  1915,  it  is  provided  that  each  assignment, 
mortgage,  power  of  attorney  to  collect,  or  other  transfer  of  the 
salary  or  wages  of  a  married  man,  and  each  bill  of  sale  or  chat- 
tel mortgage  upon  the  household  and  kitchen  furniture  of  a 
married  man,  shall  be  void  unless  the  same  be  given  with  the 
consent  of  the  wife,  evidenced  by  the  wife's  joining  in  such 
instrument,  as  in  a  conveyance  of  the  homestead.** 

§  339.  Innocent  purchasers* 

The  title  of  the  wife  in  community  property  being  generally 
an  equitable  one,  the  legal  title  being  in  the  husband,  purchasers 
in  good  faith  from  him,  paying  value,  in  ignorance  of  the 
rights  of  the  wife  or  children,  would,  of  course,  take  good  title.* 

The  same  rule  would  doubtless  apply  to  bona  fide  innocent 
purchasers  from  the  wife  of  that  portion  of  the  community  over 
which  she  has  sole  power  of  management  and  disposition.  Un- 
doubtedly as  to  this  the  public  in  dealing  with  her  may  regard 


*A  General  Laws,  34  Leg.  p.  50, 
§  11. 
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n  S.  W.  913;  Kirby  v.  Moody,  84 
Tex.  201,  19  S.  W.  453;  West  v. 
Kceton,  17  Tex.  Civ.  App.  139,  42 
S.  W.  1034;  Smitheal  v.  Smith,  10 
Tex.  Civ.  App.  446,  31  S.  W.  422; 
Brackenridge  v.  Rice,  —  Tex.  Civ. 
App.  — ,  30  S.  W.  588;  Daniel  v. 
Mason,  90  Tex.  244,  59  Am.  St.  Rep. 


815,  38  S.  W.  161;  Mangum  v. 
White,  16  Tex.  Civ.  App.  254,  41 
S.  W.  80;  Malry  v.  Grant,  —  Tex. 
Civ.  App.  — ,  48  S.  W.  614 ;  Oaks  v. 
West,  —  Tex.  Civ.  App.  — ,  64  S.  W. 
1036;  Davidson  v.  Green,  27  Tex. 
Civ.  App.  394,  65  S.  W.  1111;  McCoy 
V  Cunningham,  27  Tex.  Civ.  App. 
476,  65  S.  W.  1085;  Woodbum  v. 
Texas  Town  Lot  &  Improv.  Co.  — 
Tex.  Civ.  App.  — ,  153  S.  W.  365; 
Mitchell  V.  Shofield,  —  Tex.  — ,  171 
S.  W.  1121. 
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her  alone  as  the  right  party  having  power  to  convey,  and  where 
one  in  good  faith  for  value,  in  ignorance  of  the  husband's 
equities  in  such  property,  buys  it,  he  should  in  all  conscience  be 
protected.  But  the  property  would  have  to  be  clearly  of  the 
class  committed  to  her,  else  such  would  not  be  the  rule,  for  the 
general  rule  still  is  that  the  legal  title  to  the  community  gen- 
erally is  in  the  husband,  as  he  has  the  power  alone  generally 
to  dispose  of  that  estate. 

Before  one  can  claim  the  protection  of  this  equitable  defense, 
he  must  have  actually  completed  the  purchase  by  the  payment  of 
the  purchase  money,  before  discovering  the  vice7 


§  340*  Same;  notice* 

A  knowledge  of  facts  which  will  defeat  one's  claim  of  a  pur- 
chase in  good  faith  may  be  shown  by  direct  or  circumstantial 
evidence  that  such  purchaser  actually  knew  of  the  adverse  inter- 
est, or  by  such  recitations  in  the  chain  of  his  title  as  in  law 
would  charge  him  with  a  knowledge  of  it.'  So,  a  purchaser 
pendente  lite  has  notice.'  Though  the  record  of  a  deed  taken 
during  marriage  in  the  wife's  name,  but  not  aptly  limiting  the 
estate  to  her  use,  is  not  notice  of  her  community  interest." 

Where  the  fraud  of  the  husband  was  relied  on  as  vitiating  his 
conveyance  made  during  the  separation  of  himself  and  wife, 
evidence  that  it  was  generally  known  in  the  neighborhood  that 
the  husband  and  wife  were  separated,  and  that  the  land  was 
community  property,  was  insuflScient  to  charge  the  purchaser 
with  notice  of  the  fraudulent  intent  of  the  husband  to  deprive 
the  wife  of  her  interest  in  the  property.**  Neither  would  the 
actual  knowledge  of  a  purchaser,  of  a  vice  in  such  title,  be 


■yCobb  V.  TrammeU,  9  Tex.  Civ. 
App.  527,  30  S.  W.  482;  Parker  v. 
Coop,  60  Tex.  Ill;  McKamey  v. 
Thorp,  61  Tex.  648;  Rosa  v.  Kom- 
mmpf,  64  Tex.  390;  BuHock  v. 
Sprowls,  —  Tex.  Civ.  App.  — ,  54 
8.  W.  667. 

•Scripture  v.  Copp,  —  Tex.  Civ. 
App  — ,  57  S.  W.  603.  See  post, 
iS  374,  377. 


•  Moore  v.  Moore,  73  Tex.  382,  11 
S.  W.  396. 

10  Roe  V.  Dai  ley,  1  Posey,  Unrep. 
Cas.  (Tex.)  247;  Dunham  v.  Chat- 
ham, 21  Tex.  233,  73  Am.  Dec.  228; 
Cooke  v.  Bremond,  27  Tex.  457,  86 
Am.  Dec.  026;  see  ante,  §  305. 

11  Rajijley-McWilliams  Lumber  Co. 
V.  Davidson,  —  Tex.  Civ.  App.  — , 
152  S.  W.  85C. 
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notice  to  his  vendee,  who  had  no  such  actual  notice ;"  nor  would 
a  subsequent  grantee's  knowledge  affect  the  standing  of  his  own 
or  his  grantor's  title,  where  such  grantor  was  himself  an  inno- 
cent purchaser  for  value."  As  to  what  may  or  may  not  amount 
to  notice  to  a  purchaser  from  one  of  the  spouses  is  governed 
largely  by  the  general  principles  of  equity,  and  space  will  not 
permit  of  a  consideration  of  all  the  cases  in  detail.  One  is  not 
charged  with  notice  of  the  want  of  necessity  to  sell  the  commu- 
nity," but  is  charged  with  notice  of  all  the  rights  of  anyone 
actually  in  possession  of  the  property.**  And  though  the  deed 
be  to  the  husband,  yet  if  it  grant  from  the  government  such 
quantity  of  land  as  could  be  granted  only  to  the  head  of  a  family, 
such  will  imply  the  existence  at  the  time  of  a  family,  and  con- 
stitute notice  to  one  subsequently  purchasing  from  the  husband 
of  the  rights  of  the  wife."  The  burden  of  proof  is  upon  one 
who  asserts,  for  any  reason,  the  invalidity  of  a  deed  from  the 
husband  to  that  part  of  the  community  which  stands  in  his 
name,  and  which  he  therefore  presumptively  has  the  right  to 
convey."  And  the  same  rule,  no  doubt,  would  apply  where  the 
wife  conveys  the  community  standing  in  her  name,  and  over 
which  she  is  by  law  given  the  power  of  control. 

§  341.  Conflict  of  laws. 

While  the  marital  rights  of  parties  married  elsewhere  are 
governed  by  the  laws  of  this  state  in  respect  to  the  property 
acquired  here,  it  does  not  at  all  follow  that  such  property  as 
they  may  have  acquired  in  other  jurisdictions,  on  being  brought 
into  this  state,  will  be  treated  as  though  it  had  been  acquired 
here.  On  the  contrary,  the  rights  of  the  individuals  and  the 
community  are  fixed  by  the  laws  of  the  jurisdiction  in  which 
such  property  is  situated  at  the  time  the  acquisition  is  made, 

W  Word   V.   Box,   66   Tex.   596,   3  l»  Davidson  v.  Green,  27  Tex.  Civ. 

8.  W.  93.  App.  394,  65  S.  W.  1110. 

IS  Brown   v.    Elmendorf,   —  Tex.  "  Randolph  v.  Junker,  1  Tex.  Civ. 

Civ.  App.  -,  25  S.  W.  145,  8.  c.  87  ^/P'    ^^^^   ^1    S    W    551;    Hill    v. 

^^  Moore,  85  Tex.  335,  19  S.  W.  162. 
Tex.  56,  26  S.  W.  1043.  „  Ragloy-McWilliamB  Lumber  Co. 

14  Cage   V.    Tucker,   25    Tex.    Civ.  y.  Davidson,  —  Tex.  Civ.  App.  — , 

App.  48,  60  S.  W.  579.  152  S.  W.  856. 
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and  the  removal  with  the  property  into  this  state  cannot  alter 
its  status  nor  affect  its  owner.  Thus,  money  acquired  by  the 
joint  efforts  of  the  husband  and  wife  in  a  state  governed  by  the 
common  law  becomes  the  separate  property  of  the  husband, 
and  on  their  removing  with  it  to  this  state  it  does  not  become 
community."  Nor  would  property  belonging  to  the  wife  at  the 
time  of  her  marriage  in  a  common-law  state  again  become  hers 
upon  removal  of  herself  and  husband  with  such  property  to 
this  state.  Our  laws  can  deal  with  property  only  according  to 
its  status  at  the  time  dominion  is  acquired  over  it."  That  the 
owners  are  nonresidents  cannot  affect  the  question.  Its  status 
will  be  determined  by  the  same  rules  applicable  to  acquisitions 
by  parties  resident  of  this  state,  and  will  be  separate  or  com- 
munity according  as  it  is  acquired  by  gift,  devise,  or  descent,  or 
otherwise.*® 

!•  Oliver    v.    Robertson,    41    Tex.  v.  Clarke,  —  Tex.  Civ.  App.  — ,  77 

422;  Bletlien  v.  Bonner,  —  Tex.  Civ.  S.  W.  1050. 

App.  — ,  52  8.  W.  671;  reversed  on  WMcDaniel    v.    Harley,    —   Tex. 

other  grounds  in  93  Tex.  141,  53  S.  Civ.  App.  — -,  42  S.  W.  323. 

W.  1016;  Blethen  v.  Bonner,  30  Tex.  W  Heidenheimer  v.  Loring,  6  Tex. 

Civ.  App.  685,  71  S.  W.  290;  Thayer  Civ.  App.  560,  26  S.  W.  99. 
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§  342.  Statutory 

"All  property,  both  real  and  personal,  of  the  wife,  owned  or 
claimed  by  her  before  marriage,  and  that  acquired  afterwards 
by  gift,  devise,  or  descent,  as  also  the  increase  of  all  lands  thns 
acquired,  shall  be  the  separate  property  of  the  wife."*     The 


lAct  March  13,  1848;  Paschal's 
Dig.  art.  4641 ;  Const,  art.  16,  §  15; 
Rev.    Stat.     1895,    art.    2967;     act 


March  21,  1913,  Gen.  Laws,  33d  Leg- 
islature, p.  62. 
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article  as  originally  enacted  also  reserved  to  the  wife  the  increase 
of  her  slaves  as  well  as  of  her  lands,  and  was  a  radical  enlarge- 
ment of  her  property  rights  as  they  were  under  the  previous  act 
of  1840.  The  latter  act  reserved  to  her  of  the  property  owned  or 
claimed  by  her  before  marriage  only  the  lands  and  slaves  and 
her  paraphernalia  as  defined  at  common  law.  All  other  prop- 
erty owned  by  her  before  marriage  became  community  property 
of  herself  and  husband.* 

§  343.  Married  woman's  rig^t  to  hold,  generally. 

At  common  law  the  wife's  separate  estate  was  unknown.  But 
the  rules  of  that  law  have  little  or  no  application  to  our  system 
of  marital  property  rights.  Our  Constitution  guarantees,  and 
the  statutes  declare,  that  all  property  owned  or  claimed  by  the 
wife  before  marriage,  and  that  acquired  afterwards  by  gift, 
devise,  or  descent,  shall  be  her  separate  property.  And  her 
capacity  to  hold  her  separate  estate  is  as  perfect  and  complete 
as  is  that  of  her  husband  to  hold  in  his  separate  right.  Their 
rights  to  so  hold  are  defined  in  language  almost  identical.  Mar- 
riage, while  it  deprives  the  wife  of  many  of  her  civil  capacities 
and  rights,  does  not  deprive  her  of  the  right  to  own  property,* 
and  this  she  may  do  in  her  own  name  without  the  intervention 
of  a  trustee,*  as  was  required  at  common  law.  For  reasons  of 
public  policy  and  social  economy,  the  wife  during  coverture  is 
restricted  in  the  exercise  of  some  rights  usually  incidental  to  the 
ownership  of  property,  such  as  to  manage,  to  dispose,  and  the 
like,  but  these  are  supposed  to  be  just  limitations  in  favor  of 
the  husband,  whose  rights  in  other  respects  are  similarly  cur- 
tailed in  favor  of  the  wife.  They  are  mutual  cession  of  rights 
for  the  common  good  of  the  family,  and  in  no  way  aflFect  the 
rights  of  either  to  own  separately.  Her  estate  is  separate  in 
the  sense  that  it  belongs  to  her  rather  than  to  her  husband,  the 
community,  or  any  other  person  as  to  that,  and  can  be  charged 

s  Act  1840.    See  ante,  §  293 ;  Pas-  4  Reynolds  ▼.   Lansf ord,    16  Tez. 

chal's  Dig.  art.  4641,  §  3.  287. 

SEdrington  ▼.   Mayfield,   6   Tex. 
S63. 
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or  disposed  of  only  by  her,  subject  to  the  limitations  heretofore 
discussed.  It  is  charged  with  the  support  of  the  family  to 
the  extent  of  its  use,  fruits,  hire,  revenue,  and  increase,  the 
same  as  is  that  of  the  husband.  It  is  the  policy  of  the  law,  how- 
ever, to  favor  the  community,  and  to  look  disparagingly  upon  all 
efforts  of  either  spouse  at  augmentation  of  the  separate  estates. 

§  344.  The  right  to  controL 

The  act  of  March  21,  1913,  made  no  change  in  the  definition 
of  separate  property,  but  did  reverse  the  rule  of  all  prior  statutes 
vesting  the  control  of  the  wife's  property  in  the  husband,  and 
declares  broadly:  "During  marriage  the  husband  shall  have 
the  sole  management,  control,  and  disposition  of  his  separate 
property,  both  real  and  personal,  and  the  wife  shall  have  the 
sole  management,  control,  and  disposition  of  her  separate  prop- 
erty, both  real  and  personal ;  provided,  however,  the  joinder  of 
the  husband  in  the  manner  now  provided  by  law  for  conveyance 
of  the  separate  real  estate  of  the  wife  shall  be  necessary  to  an 
encumbrance  or  conveyance  by  the  wife  of  her  lands,  and  the 
joint  signature  of  the  husband  and  wife  shall  be  necessary  to  a 
transfer  of  stocks  and  bonds  belonging  to  her,  or  of  which  she 
may  be  given  control  by  this  act;  provided,  also,  that  if  the 
husband  shall  refuse  to  join  in  such  encumbrance  or  convevance 
or  transfer  of  such  property,  the  wife  may  apply  to  the  district 
court  of  the  county  of  her  residence,  and  it  shall  be  the  duty 
of  the  court,  in  term  time  or  vacation,  upon  satisfactory  proof 
that  such  encumbrance,  conveyance,  or  transfer  would  be  ad- 
vantageous to  the  interest  of  the  wife,  to  make  an  order  grant- 
ing her  permission  to  make  such  encumbrance,  conveyance,  or 
transfer  without  the  joinder  of  her  husband,  in  which  event  she 
may  encumber,  convey,  or  transfer  said  property  without  such 
joinder.  Neither  the  separate  property  of  the  wife,  nor  the 
rents  from  the  wife's  separate  real  estate,  nor  the  interest  on 
bonds  and  notes  belonging  to  her,  shall  be  subject  to  the  payment 
of  debts  contracted  by  the  husband.  The  homestead,  whether 
the  separate  property  of  the  husband  or  wife,  or  the  community 
property  of  both,  shall  not  be  disposed  of  except  by  the  joint 
conveyance  of  both  the  husband  and  the  wife."    So  that  it  will 
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be  seen  the  wife  has  precisely  the  same  control  over  her  separate 
estate  that  the  husband  has  over  his,  except  that  he  must  join 
in  a  conveyance  of  her  lands  or  a  transfer  of  her  stocks  and 
bonds,  unless  under  an  order  of  the  district  court  she  conveys  or 
transfers  without  such  joinder.* 

§  345.  Registration  statutes. 

"All  property,  real  and  personal,  which  may  be  owned  or 
claimed  at  the  time  of  marriage  by  any  woman,  or  which  she 
may  acquire  after  marriage  by  gift,  devise,  or  descent,  shall  be 
registered"  as  required  by  law.*  And  the  manner  of  registra- 
tion provided  for  is  that  **each  woman  now  married,  or  who  may 
be  hereafter  married,  may  present  to  any  officer  authorized  by 
law  to  take  acknowledgments  or  proof  of  instruments  for  rec- 
ord, a  schedule  particularly  describing  all  the  property,  real 
and  personal,  which  she  now  owns  and  possesses,  or  which  she 
may  own  and  possess  at  the  time  of  her  marriage,  and  make  her 
statement  under  oath  before  such  officer  that  the  property 
described  in  the  schedule  is  her  separate  property;  and  upon 
such  statement  being  made,  such  officer  shall  annex  to  the 
schedule  a  certificate  of  the  fact  under  his  hand  and  seal  of 
office;  which  certificate  shall  be  sufficient  evidence  for  the  re- 
corder of  any  county  to  record  the  same."  '  And  "each  married 
woman,  upon  coming  into  possession  of  any  property,  real  or 
personal,  to  which  she  had  claim  at  the  time  of  her  marriage,  or 
which  she  may  afterward  acquire  by  gift,  devise,  or  descent, 
shall  have  the  same  recorded  in  the  same  manner  as  prescribed 
in  the  foregoing  article."  * 

"The  registration  of  the  wife's  separate  property  herein  pro- 
vided for,  if  real  estate,  shall  be  made  in  the  county  or  coimties 
in  which  the  same  or  a  part  thereof  is  situated;  if  personal 
property,  in  the  county  or  counties  where  the  same  remains ;  and 
in  case  such  personal  property  be  removed  out  of  the  county, 
the  registration  must  also  be  made  in  the  county  to  which  the 
property  is  removed,  within  four  months  after  such  removal."  • 

i  See  ante,  §  105.  7  Id.  art.  6845. 

«  Vernon's  Sayles'  Tex.  Civ.  Stat  •  Id.  art.  6846 

art.  6844.  » Id.  art.  6847. 
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"All  registrations  of  the  wife's  separate  property  which  have 
been  made  heretofore  shall  be  deemed  good  and  valid  under 
this  chapter;  provided,  said  registrations  were  made  in  accord- 
ance with  the  laws  then  in  force."  ^® 

"The  registration  of  any  schedule  of  the  wife's  separate 
property,  made  in  accordance  with  the  provisions  of  this 
chapter,  shall  be  conclusive  as  against  all  subsequent  creditors 
of,  and  purchasers  from,  her  husband."  *^ 

§  346.  Same;  eflFed  of  fafliire  to  register  schedule. 

The  statute  has  in  view  a  well-defined  object.  It  is  to  aflFord 
the  wife  a  means  of  putting  the  world  upon  notice  of  her  claims 
to  the  property  thus  scheduled,  and  to  eflFectually  conclude 
creditors  and  purchasers  dealing  with  her  husband  from  assert- 
ing the  presumptively  community  character  of  her  property,  and 
thus  putting  her  upon  the  proof  of  her  title.  If  she  were  called 
upon  to  prove  and  reprove  her  title  every  time  the  same  might 
be  called  in  question  by  her  husband's  creditors  or  purchasers, 
she  might  be  subjected  to  endless  vexations.  This  registration 
is  conclusive  against  subsequent  creditors  and  purchasers  from 
her  husband.  If  they  deal  with  him  after  such  registration,  they 
cannot  question  the  status  of  the  wife's  property  thus  scheduled. 
Whatever  the  real  facts  may  be,  the  statute  imparts  to  this  act 
of  registration  the  evidentiary  force  here  stated.  No  other  pur- 
pose of  the  act  is  apparent  to  the  writer.  It  is  not  made  a  re- 
quisite to  the  completeness  of  the  wife's  title  to  her  property 
that  it  be  thus  scheduled  and  registered.  In  the  case  of  marriage 
settlements  it  is  required  that,  in  order  to  be  valid  as  against 
subsequent  creditors  and  purchasers  from  the  husband,  the  con- 
tract must  be  acknowledged  and  recorded.  But  no  such  penalty 
is  attached  to  the  failure  of  the  wife  to  schedule  and  register 
her  property.  If  such  had  been  the  intention  of  the  legislature 
it  could  easily  have  so  stated." 

10  Rev.  Stat.  1895,  art.  4658;  act  363 ;  Le  Gierse  v.  Moore,  59  Tex.  470 ; 

April  29,  1846.  Schneider  v.  Fowler,  1  Tex.  App.  Civ. 

"Vernon's  Sryles'  Tex.  Civ.  Stat.  Caa.  (White  &  W.)  492;  Gamble  v. 

art.  6848.  Dabney,  20  Tex.  69. 

UEdrington  v.  Mayfield,  5  Tex. 
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§  347.  Same;  muniments  of  tide* 

Likewise  it  is  not  required  of  the  wife  to  place  of  record  her 
muniments  of  title.  And  her  failure  to  do  so  cannot  prejudice 
her  right  to  assert  her  ownership.  She  is  not  called  upon  to 
thus  proclaim  to  the  world  that  property  in  her  possession — for 
the  statutory  holding  of  the  husband  is  for  her — belongs  to 
her."  The  record  of  her  deed  can  serve  only  a  similar  purpose 
to  the  record  of  her  husband's  deed.  The  effects  of  its  registra- 
tion,  or  of  its  want  of  registration,  are  identical  in  each  case. 
No  failure  to  register  her  evidences  of  title,  or  even  to  assert 
the  same,  can  work  a  forfeiture  of  her  property,  unless  it  be 
under  such  circumstances  as  amount  to  fraud,^^  or  operate  as  an 
estoppel.  No  higher  diligence  along  this  line  is  required  of  a 
married  woman  than  of  a  married  man. 

§  348.  What  constitiites,  generally. 

Without  distinction  as  to  whether  it  be  real  or  personal^  the 
wife's  separate  estate  consists  of  (a)  all  property  owned  or 
claimed  by  her  before  marriage;  (b)  that  acquired  afterward 
by  gift;  (c)  by  devise  or  descent;  and  (d)  the  increase  of  all 
lands  thus  acquired.  These  will  be  separately  considered  in 
their  order.  Property  is  separate  or  community  according  as  it 
reasonably  falls  within  one  of  the  classes  named,  or  not.  While 
the  courts  have  at  all  times  given  to  the  statute  a  rather  strict 
construction,  and  favored  the  community  rather  than  the  sep- 
arate estate,  many  items,  funds,  and  articles  are  properly  of 
the  separate  estate,  which  do  not  come  within  the  literal  mean- 
ing of  the  statute.  Such,  for  example,  as  property  taken  in 
payment  of  a  pre-existing  debt,  or  in  exchange  for  separate 
property,  et  cetera.  This  is  in  no  sense  an  enlargement  of  the 
scope  of  the  act,  but  the  only  reasonable  construction  of  it.  So 
it  ought  to  be  borne  in  mind  that  ours  is  a  liberalizing  statute, 
and  our  interpretation  of  it  should  not  be  too  largely  influenced 
by  the  rules  of  former  systems,  but  rather  be  governed  by  the 

li  Parks  ▼.  WiUiard,  1  Tex.  350,      States  v.  Lee,  13  Pet.  107,  10  L.  ed. 
46  Am.  Dec.  100;  Warren  v.  Dicker-      81;  Kendrick  v.  Taylor,  27  Tex.  695. 
3  Tex.   460;    Bank  of  United  u  Reynolds  ▼.  Lansford,  16  Tex. 

287. 
M.  R.— 28. 
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spirit  which  prompted  our  earliest  lawmakers  to  emancipate,  in 
part  at  least,  one  half  of  our  citizens  from  an  unrighteous 
thraldom. 

§  349.  Property  owned  or  claimed  before  marriage. 

It  matters  not  from  what  source  the  title  may  have  arisen,  nor 
the  character  of  the  property,  whether  real  or  personal,  nor 
whether  chose  in  action  or  in  possession ;  whatever  is  owned  or 
claimed  by  the  wife  l^efore  marriage  remains  hers  afterward. 
Such  has  been  true  since  the  act  of  1848.  Under  the  act 
of  1840  her  personal  property,  save  slaves,  went  to  the 
community  by  force  of  statute."  We  have  never  counte- 
nanced the  common-law  doctrine  that  marriage  conferred 
her  property  upon  her  husband.  The  use  of  the  expres- 
sion "claimed"  doubtless  was  meant  to  indicate  that  where  the 
right  to  property  had  accrued  before  marriage,  it  would  be 
hers,  notwithstanding  the  legal  title  or  evidences  of  title  might 
not  be  obtained  imtil  after  marriage;  that  its  status  would  be 
determined  by  the  source  of  the  title,  rather  than  by  the  time 
of  its  actual  acquisition.**  The  property  may  be  owned  or 
claimed  at  marriage  by  virtue  of  purchase,  gift,  devise,  or 
descent."  It  may  have  been  the  community  property  of  her- 
self and  a  former  husband,  yet,  being  owned  by  the  wife  before 
her  second  marriage,  it  cannot  become  a  part  of  the  community 
of  that  marriage.  It  would  be  hers  by  descent  as  though  in- 
herited from  another  than  her  husband. 

It  may  happen  that  rents,  hire,  and  the  like,  which,  as  we 
have  already  seen,  are  ordinarily  community  property,  may,  by 
force  of  a  contract  of  renting  or  hiring  entered  into  before 
marriage,  be  her  separate  property.  An  enforceable  obligation 
or  rental  contract  is  a  chose  in  action,  and  as  such  may  be 
"owned  or  claimed  by  the  wife  before  marriage,^'  even  though 
the  same  be  not  reduced  to  possession  until  after  marriage.     It 

W  See  ante,  §  293.  son,  —  Tex.  Civ.  App.  — ,  162   S. 

M  Welder  V.  Lambert,  91  Tex.  510,  W.  1169;   Word  v.  CoHey,  —  Tex. 

44  S.  W.  281;  Laufer  v.  Powell,  30  Civ.   App.  — ,   173   S.  W.  629;    see 

Tex.  Civ.  App.  604,  71  S.  W.  549;  ante,  §  326. 

Allen  V.  Allen,  —  Tex.  Civ.  App.  — ,  17  Nelson  v.  Frey,  4  Tex.  App.  Civ. 

168  S.  W.  1049;  Gameson  v.  Game-  Cas.   (Willson)    425,  16  S.  W.  260. 
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was  SO  held  by  the  court  of  civil  appeals  for  the  second  district 
in  an  unpublished  opinion,  in  the  following  words:  "We  think 
it  conclusively  appears  that  tlie  right  to  the  lease  money  repre- 
sented by  the  contract  was  acquired  by  Mrs.  Field  prior  to  her 
marriage,  and  was  therefore  her  separate  property,  under  the 
statute,  and  that  the  husband's  assignee  took  no  title."" 

The  language  of  the  statute  is  broad  enough  to  include  a 
claim  for  unliquidated  damages  against  another  for  suffered 
indignities,"  as  well  also  a  claim  under  our  death  statute  for 
loss  by  wrongful  act  causing  the  death  of  a  mother.*® 

§  350.  Property  acquired  after  marriage  by  gift 

The  second  class  of  property  reserved  by  law  to  the  wife  is 
such  as  she  may  acquire  after  marriage  by  gift.  The  first  in- 
quiry arising  is  whether  or  not  there  are  any  limitations  to  her 
right  with  respect  to  the  origin  of  the  donation.  With  a  donor 
duly  authorized  to  give,  whose  title  thus  conveyed  would  not 
otherwise  be  invalid,  there  are  none.  It  is  necessary  only  that 
the  donation  be  good  when  tested  by  the  ordinary  rules  appli- 
cable to  such  transactions.  In  Zorn  v.  Tarver,  57  Tex.  388, 
Miss  Young  purchased  at  execution  sale  a  tract  of  land,  and 
immediately  executed  to  Mrs.  Tarver,  her  cousin,  a  bond  for 
title  to  said  property  in  consideration  of  the  amount  of  her  bid 
at  such  sale,  and  accepted  the  latter's  notes  therefor  due  at  a 
subsequent  date;  intending  to  soil  to  Mrs.  Tarver  to  the  extent 
of  the  notes,  and  to  make  her  a  rrift  of  the  difference  between 
such  amount  and  the  real  value  of  the  land,  which  was  worth 
considerably  more.  Later  the  notes  were  fully  paid  off  from 
moneys  arising  from  a  sale  of  a  portion  of  the  land.  Upon  a  con- 
test between  Mrs.  Tarver  and  her  husband's  creditors,  the  prop- 
erty was  held  to  be  her  separate  estate  as  a  gift  from  her  cousin. 

The  conveyance  may  be  in  form  to  the  community.  But  if 
in  form  to  the  community,  as,  for  example,  to  the  husband  only, 
intending  it  for  the  use  of  the  wife,  or  to  the  wife  directly  with- 

MCity  Nat.  Bank  of  Colorado  v.  v.  Wright,  33  Tex.  Civ.  App.  80,  75 

McMurry,  No.  4301,  November  28,  S.  W.  505. 
1903.  «o  Texas  &  N.  O.  R.  Co.  v.  Mills, 

l»  St.  Louis  Southwestern  R.  Co.  —  Tex.  Civ.  App.  — ,  143  S.  W.  600. 
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out  accompanying  words  limiting  the  same  to  her  separate  use 
and  benefit,  the  real  intention  of  the  donor  may  be  shown  by 
parol,  and  the  separate  character  of  the  property  proved.^  The 
fact,  too,  that  the  gift  may  be  to  the  wife  in  compensation  for 
some  service  rendered  cannot  create  rights  in  the  community, 
so  long  as  it  is  intended  as  a  donation  merely,  and  is  nca  an  ac- 
quisition by  onerous  title.  So  a  promise  by  one  to  a  married 
woman  to  convey  to  her  separately  a  lot  of  land  to  induce  her 
to  consent  to  a  removal  of  her  residence,  followed  by  an  actual 
occupancy  of  such  land  by  the  woman  and  her  husband,  makes 
the  land  the  separate  property  of  the  wife  ;*  a  parol  gift  of  the 
sort  mentioned,  followed  by  occupancy  and  improvements,  rais- 
ing valuable  equities  in  the  wife's  favor,  if  not  a  right  to  enforce 
a  conveyance.'  If  the  gift  be  in  fact  to  the  husband  and  wife 
jointly,  they  would  then  own,  each,  in  an  undivided  capacity, 
a  separate  estate  therein,  to  the  extent  of  the  portion  donated.^ 
It  is  largely  a  question  of  the  intention  of  the  donor.  If  the  in- 
tention be  to  give  to  the  wife  the  entire  estate,  or  even  a  part 
thereof,  along  with  her  husband  or  anyone  else,  no  reason  is 
apparent  why  she  should  not  be  permitted  to  enjoy  in  the  fullest 
sense  the  benefits  of  such  donation.  There  would  be  no  excuse 
for  saying  that,  because  the  husband  enjoyed  an  estate  in  a  par- 
ticular piece  of  property,  any  estate  which  the  wife  likewise 
enjoyed  by  gift  in  the  same  property  would,  in  consequence,  be 
community. 

§  351.  Same;  from  her  husband* 

By  far  the  most  numerous  are  the  cases  in  which  the  title  by 
gift  is  acquired  from  the  husband.  The  right  to  make  such 
gifts  has  been  discussed.*    The  gift  may  be  of  the  community 

1  Dunham    v.    Chatham,    21    Tex.  4  See  StockstiU  v.  Bart,  47   Fed. 

231,  73  Am.  Dec.  228.     See  Result-  231;  Bradley  v.  Love,  60  Tex.  472; 

ing  Trusts,  post,  §  384.  Rogan   v.    Williams,   63   Tex.    123; 

«  Samuelson  v.  Bridges,  6  Tex.  Civ.  King  v.  Summerville,  —  Tex.  Civ. 

App.  425,  26  S.  W.  63G.  App.  — ,  80  S.  W.  1060,  a.  c.  98  Tex. 

s  La  Master  v.  Dickson,  91   Tex.  332,  83  S.  W.  680. 

593,  45  S.  W.  1 ;  Cauble  v.  Worsham,  »  Ante,  chap.  IX.  §  120. 
96  Tex.  86,  97  Am.  St.  Rep.  871,  70 
S.  W.  737. 
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or  of  his  separate  property.*  When  his  intention  to  make  her  a 
gift  has  been  shown,  the  estate  becomes  forthwith  her  separate 
property,  and  subject  to  the  same  rules  as  property  acquired  by 
any  other  method  known  to  the  law.^  This  intention  may  be 
shown  by  his  declarations,*  his  conduct  and  acts,®  or  by  the 
recitals  in  his  conveyance.**  The  husband's  causing  title  at  his 
own  foreclosure  sale  to  be  taken  in  his  wife's  name,  and  his 
subsequent  recognition  of  her  separate  claim,  make  the  property 
her  separate  estate,  since  such  conduct  will  evidence  an  inten- 
tion upon  his  part  that  she  shall  so  hold  it.**  Of  course,  the 
wife's  title  in  such  cases  is  liable  to  be  defeated  for  any  species 
of  fraud."  It  would  probably  be  a  superfluity  to  so  state,  were 
it  not  that  such  transactions  are  so  frequently  entered  into  from 
evil  motives.  Aside,  however,  from  the  just  rights  of  third 
persons,  the  husband's  gift  of  his  own  or  of  the  community 
property  transfers  it  to  the  separate  estate  of  the  wife,  and 
places  it  beyond  his  power  of  further  disposition."  Moreover, 
the  gift,  when  completed,  is  not  only  binding  on  the  husband, 
but  where  it  carries  with  it  other  considerations,  such  as  a  re- 
linquishment by  the  wife,  it  is  binding  on  her  as  well.** 

But  there  are  gifts  of  the  community,  and  even  of  the  hus- 
band's separate  property,  to  the  wife,  where  creditors  have  no 
ground  of  complaint.  Eeference  is  made  to  the  case  of  exempt 
property.  If  the  creditor  can,  by  no  process  of  law,  subject  the 
property  to  his  demand,  it  is  agreed  by  all  lawyers  that  he  has 
no  concern  with  its  disposition.  Its  sale  or  gift  cannot  be 
fraudulent.  Hence,  the  husband  may  give  outright  to  the  wife 
their  homestead  or  other  exempt  property,  and,  too,  whether  the 


•  Avery  v.  Avery,  12  Tex.  54,  62 
Am.  Dec.  513;  Story  v.  MarshaU,  24 
Tex.  305,  76  Am.  Dec.  106;  Lewis  v. 
Simon,  72  Tex.  470,  10  S.  W.  554; 
Hunter  v.  Hunter,  —  Tex.  Civ.  App. 
— ,  45  S.  W.  820;  Kellett  v.  Trice,  95 
Tex.  160,  66  S.  W.  51;  ante,  §  120. 

7  Peters  v.  Clements,  46  Tex.  114; 
Clardy  v.  Wilson,  24  Tex.  Civ.  App. 
196,  58  S.  W.  52. 

9  Ante,  §  121. 


*  German  Ins.  Co.  v.  Hunter,  — 
Tex.  Civ.  App.  — ,  32  S.  W.  344. 

10  Compare  ante,  §  117. 

11  Peters  v.  Clements,  46  Tex.  114. 
li  First  Nat.  Bank  v.  Thomas,  — 

Tex.  Civ.  App.  — ,  118  8.  W.  221. 

WSuUivan  v.  Fant,  51  Tex.  Civ. 
App.  6,  110  S.  W.  507. 

MLindly  v.  Lindly,  —  Tex.  Civ. 
App.  — ,  109  S.  W.  407,  s.  c.  102  Tex, 
135,  113  S.  W.  750. 
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title  be  in  him  or  in  the  community.  And  the  proceeds  of  such 
gift  would,  when  sold,  belong  to  her.  He  may  likewise  convey 
to  her  property  in  consideration  of  her  signing  a  conveyance  of 
their  homestead ;  or  donate  to  her  a  part  of  the  proceeds  there- 
of, when  sold."  The  courts  seem  to  bottom  such  transactions 
upon  the  adequacy  of  the  consideration  of  such  transfer, — the 
release  by  the  wife  of  her  rights  of  homestead  in  the  property  ;** 
but  it  occurs  to  the  writer  that  property  obtained  in  exchange 
for  the  release  of  such  rights,  however  valuable  they  may  be, 
would  not  in  any  sense  be  her  separate  property  in  the  absence 
of  a  gift  of  the  same  to  her  by  the  husband.  If  it  were  not  de- 
pendent upon  gift,  then  upon  every  sale  of  the  homestead,  the 
wife's  rights  being  always  the  same,  she  would  acquire  a  separate 
estate  in  the  proceeds,  whether  she  had  previously  owned  any 
interest  in  the  fee  or  not,  for  she  would  have  surrendered  her 
homestead  rights.  This  would  be  an  acquisition  by  her  during 
marriage,  not  by  gift,  devise,  or  descent,  nor  in  exchange  for 
other  separate  property  belonging  to  her.  That  her  homestead 
rights  are  valuable,  and  might  support  a  promise  in  a  contract, 
there  can  be  no  doubt ;  but  that  the  proceeds  of  a  sale  of  her  in- 
terest would  necessarily  be  her  separate  property  does  not  at 
all  follow.  It  would  be  such  only  where  it  was  the  intention  of 
her  husband  that  she  should  have  it.  In  other  words,  that  it 
should  be  a  gift  by  him  to  her.  It  cannot  be  argued  that  her 
homestead  rights  are  separate  to  her,  and  that  the  proceeds  aris- 
ing from  a  sale  would  in  consequence  be  separate.  As  we  have 
just  said,  such  an  acquisition  does  not  come  within  the  statute 
defining  her  separate  property.  Her  rights  in  the  homestead 
are  not  property  rights;  they  cannot  be  transferred,  nor  will 

WOgden  V.  Giddings,  16  Tex.  486;  36  Tex.  Civ.  App.  118,  81  S.  W.  691 ; 

Blum  V.  Light,  81  Tex.  414,  16  S.  W.  Garr  v.  Burge,  49  Tex.  Civ.  App.  599, 

1090;  Gatewood  v.  Scurlock,  2  Tex.  110  S.   W.   181;   McKinney  v.  Mc- 

Civ.  App.  98,  21  S.  W.  65;   Waco  Kinney,  —  Tex.  Civ.  App.  — ,  87  S. 

State  Bank  v.  Stephenson  Mfg.  Co.  W.  217 ;  Jones  v.  Jones,  —  Tex.  Civ. 

4  Tex.  Civ.  App.  137,  23  S.  W.  234 ;  App.  — ,  146  S.  W.  266.     See  poet, 

Burnham  v.  McMichael,  6  Tex.  Civ.  §  391. 

App.  496,  26  S.  W.  887;   Drake  v.  16  Jones   v.   Jones,   —   Tex.    Civ. 

Davidson,  28  Tex.  Civ.  App.  184,  66  App.  — ,  146  S.  W.  265. 
S.  W.  889;  McClelland  v.  Barnard, 
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they  descend.  If  they  are  property  the  time  and  manner  of  the 
acquisition  class  them  with  the  community  rights.  If  a  part 
of  the  proceeds  of  the  sale  of  the  homestead  becomes  the  wife's 
because  she  releases  her  homestead  right,  then,  whether  her 
husband  willed  it  or  not,  by  a  system  of  transfers  and  sales 
she  would  in  time  come  to  own  the  entire  fee,  whereas  she 
originally  owned  no  part.  This  is  not  the  reason  for  saying 
that  proceeds  of  a  sale  of  the  homestead  may  become  the  separate 
property  of  the  wife.  The  real  reason  is  that  the  husband,  by 
exercising  a  right  of  which  no  one  can  complain,  makes  her  a 
gift  of  the  homestead  or  the  proceeds  in  whole  or  in  part.  The 
burden  of  proof  is  always  upon  one  claiming  to  recover  upon  a 
gift  from  the  husband,  to  show  the  validity  of  such  gift,  as,  for 
instance,  as  against  a  creditor,  that  the  husband  was  not  in- 
solvent.*^ 

§  352.  Same;  of  future  acquisitions. 

The  husband  may  convey  to  the  wife  property  upon  which 
there  are  encumbrances,  as  for  the  purchase  money,  which 
chaises  are  contemplated  to  be  paid  out  of  the  community 
funds,  or  from  his  own  as  to  that,  and  such  conveyances  will  be 
upheld  as  valid  gifts  if  such  was  the  intention."  In  short,  he 
may  as  well  make  her  a  gift  of  his  or  her  future  earnings  and 
acquisitions  as  of  those  already  in  possession."  In  either  case 
the  only  principle  to  be  observed  is  that  the  superior  rights  of 
creditors  must  not  be  injuriously  affected.  Such  gifts  are  not 
in  violation  of  the  statute  requiring  that  actual  possession  shall 
have  come  to  and  remained  with  the  donee  or  someone  claiming 
under  him.*®  The  writer  believes,  however,  that  this  rule  per- 
mitting gifts  of  future  acquisitions  should  be  restricted  to  the 
parties  themselves  or  those  claiming  under  them,  and  that  such 
arrangements  could  not  affect  even  subsequent  creditors  and 
purchasers  from  the  husband  without  notice,  where  the  rights 
of  such  creditors  and  purchasers  attach  prior  to  the  actual  re- 

nzuckerman    t.    Munz,    48    Tex.  WDority  v.  Dority,  30  Tex.  Civ. 

Civ.  App.  337,  107  S.  W.  78.  App.  216,  70  S.  W.  338. 

M  Swemringen  v.  Reed,  2  Tex.  Civ.  «o  Bruce   v.    Koch,   —   Tex.   Civ. 

App.  364,  21  S.  W.  383.  App.  —,  40  S.  W.  626. 
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duction  of  such  property  so  given  to  possession.*  In  Cavil  v. 
Walker,  7  Tex.  Civ.  App.  305,  26  S.  W.  854,  the  wife  paid  two 
thirds  of  the  purchase  money  for  property,  and  she  and  her 
husband  executed  a  note  and  mortgage  back  for  the  remaining 
one  third.  This  was  subsequently  paid  out  of  moneys  arising 
from  her  earnings.  The  husband  was  insolvent.  The  deed  to 
the  property  purchased  by  apt  words  placed  the  legal  title  to 
the  property  in  the  wife.  The  husband  intended  the  entire 
property  should  belong  to  the  wife.  At  the  time  of  making  the 
purchase  and  executing  the  note  he  was  solvent.  Upon  a  judg- 
ment against  the  husband  a  subsequent  creditor  sought  to  sub- 
ject the  one-third  interest  in  the  property  to  a  sale  under  execu- 
tion. Justice  Stephens  in  denying  the  right  said :  "Being  free 
from  debt  when  the  purchase  was  made,  and  the  promissory  note 
executed  by  which  this  unpaid  purchase  money  became  a 
personal  liability  against  him,  no  subsequent  creditor  of  his 
can  challenge  the  validity  of  the  debt,  and  he  may  therefore 
lawfully  discharge  it  with  community  funds.  To  do  so  is  but 
to  exercise  the  right,  so  long  recognized  in  this  state,  of  prefer- 
ring his  creditors.  The  act  of  paying  off  this  debt  was  not  in 
any  sense  fraudulent,  but  the  exercise  of  a  strictly  legal  right. 
A  subsequent  creditor  cannot,  therefore,  invoke  the  principle 
that  the  debtor  must  be  just  before  he  is  generous.  .  .  • 
Where  the  act  complained  of,  as  in  this  case,  is  lawful  and 
valid,  the  principle  has  no  application,  though  it  may  defeat  the 
collection  of  a  just  debt,  and  incidentally  remove  a  lien  from 
the  wife's  property."  It  will  be  seen  that  the  effect  of  this 
holding  was  to  permit  the  husband  to  make  a  gift  of  the  amount 
of  his  note  to  the  wife,  which  note  it  seems  was  not  discharged 
until  after  the  accrual  of  the  indebtedness  asserted  against  him. 
This  is  no  doubt  a  sound  conclusion  for  the  reasons  assigned, 
that  the  husband,  at  a  time  when  he  was  competent  by  reason 
of  his  solvency,  contracted  an  enforceable  obligation  which  he 
had  a  right,  and  it  was  his  duty,  to  discharge.  But  it  is  not 
every  gift  of  such  future  acquisitions  that  stands  upon  this 

1  Cone   V.    Belcher,   57    Tex.   Civ.      S.  W.  357 ;  Henry  v.  Land,  — -  Tex. 
App.  493,  124  S.  W.  149;  Jordan  v.      Civ.  App.  — ,  168  S.  W.  994. 
MarcanteH,  —  Tex.  Civ.  App.  — ,  147 
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footing.  The  husband's  note  to  his  wife,  promising  interest^ 
where,  by  statute,  he  is  entitled  to  the  possession  and  manage- 
ment of  her  property,  is  not  as  to  such  interest  supported  by  such 
considerations.  Nor  is  his  promise  to  donate  to  her  the  future 
earnings  or  rents  from  her  property.  As  such  earnings,  interest, 
and  rents  are  reduced  to  possession,  if,  then,  the  husband  be  sol- 
vent, he  may  give  them  to  her.  But  if,  after  his  promise,  and  be- 
fore they  are  so  reduced  to  possession,  creditors'  rights  have  in- 
tervened, it  is  difficult  to  see  upon  what  principle  these  things 
should  be  hers.  For  it  would  be  permitting  husband  and  wife 
by  their  agreement  to  change  the  character  of  their  future  ac- 
quisitions from  community  to  separate  property.  There  may 
arise  instances  where  such  rents,  profits,  and  earnings,  though 
not  actually  reduced  to  possession,  are  nevertheless  represented 
by  promissory  notes  or  other  evidences  of  right  which  of  them- 
selves, as  property  rights,  are  then  transferable,  in  which  case 
the  husband  could  probably  make  a  valid  gift  of  them.  But 
what  we  mean  to  say  is  that  mere  promises  upon  the  part  of  the 
husband,  to  donate  to  the  wife  the  future  acquisitions  of  either 
or  of  the  community  estate,  should  not  be  permitted,  where  to 
do  so  would  be  to  withdraw  such  acquisitions  from  the  demands 
of  creditors  whose  rights  have  attached  subsequently  to  the 
promise  to  donate,  but  prior  to  the  actual  reduction  of  such 
acquisitions  to  tangible  form. 

§  3S3.  Same;  her  personal  earnings. 

In  the  above  connection  we  may  also  mention  especially  a 
class  of  cases  where  the  courts  hold,  seemingly  as  an  inference 
of  law,  that  the  husband  has  made  a  donation  of  future  com- 
munity acquisitions  to  the  wife.  We  refer  to  those  instances 
where  he  has,  by  abandonment,  impliedly  released  to  her  her 
personal  earnings.  By  such  abandonment,  and  his  concurrent 
failure  to  assert  any  claim  to  her  earnings,  a  gift  has  sometimes 
been  implied, — or  rather  said  to  be  proved.*  If  the  intention  be 
shown,  tiien  no  doubt  he  may  thus  make  her  a  gift  of  her  future 

•  Queen  Ins.  Co.  v.  May,  —  Tex.      v.  Dority,  30  Tex.  Civ.  App.  216,  70 
Chr.  App.  — ,  36  S.  W.  S29 ;  Dority      S.  W.  338. 
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personal  earnings,  as  he  may  of  any  other  future  acquisitions,* 
and  certainly  his  intention  to  do  so  may  well  be  evidenced  by  his 
wilful  desertion  of  her  and  failure  to  claim  such  earnings.  Such 
acts  upon  his  part  might  evidence  such  relinquishment,  yet 
similar  conduct  upon  the  part  of  the  wife  might  not  produce  a 
like  inference.*  It  is  said  by  Stewart  *  that  the  ability  to  earn 
is  not  property,  and  therefore  the  husband  may  waive  his  right 
to  have  his  wife  labor  for  his  use,  even  as  against  creditors.  But 
her  earnings  are  property,  and  most  assuredly  his  right  to  dis- 
pose of  them  will  be  controlled  in  a  measure  by  the  rights  of  his 
creditors.  This  is  the  same  thing  considered  in  the  foregoing 
section. 

The  subject  of  the  wife's  pin  money  has  received  very  little 
consideration  in  this  country,  and  if  there  is  ever  an  allowance 
to  her  for  such  purpose, — whether  from  her  personal  earnings 
or  other  acquisitions, — it  is  so  by  virtue  of  a  definite,  affirmative 
gift  from  the  husband ;  *  and  even  this  must  not  be  to  the 
prejudice  of  creditors. 

§  354.  Property  acquired  after  marriage  by  devise  or  descent. 

The  next  class  of  property  protected  to  the  wife  is  that 
acquired  by  her  after  marriage  by  devise  or  descent.''  Whatever 
limitation  may  be  subjoined  to  any  devise  will,  of  course,  attach 
the  same  as  though  the  bequest  was  to  one  not  similarly  inca- 
pacitated. If  the  fee  be  devised  to  her,  its  use,  rents,  fruits, 
profits,  and  issues,  except  the  increase  of  land,  belong  to  the 
community.  If  the  devise  be  to  a  trustee  with  directions  to  pay 
to  her  the  fruits,  profits,  rents,  and  the  like,  the  devise  will  be 
of  such  fruits,  rents,  profits,  etc,  and  they,  and  not  the  fee,  will 
be  reserved  to  her.*  Property  taken  in  consideration  of  a  re- 
lease by  her  of  her  rights  to  an  inheritance  will  be,  of  course,  her 

•  Johnson  v.  Burford,  39  Tex.  242;  7  Sullivan  v.  Skinner,  —  Tex.  CIt. 

Cavil  V.  Walker,  7  Tex.  Civ.  App.  App.  — ,  66  S.  W.  680;   Gotten  v. 

305,  26  S.  W.  854.  Friedman,  —  Tex.  Civ.  App.  — ,  158 

4  Ante,  §  303.  S.  W.  780. 

s  Husb.  &  W.  65.  9  See  post,  §  357. 

6  Zuckerman  v.  Munz,  48  Tex.  Civ. 
App.  337,  107  8.  W.  78. 
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separate  property  too.*  "The  property  acquired  by  descent" 
means  from  intestates  other  than  the  husband,  because,  to  fall 
within  the  statutory  definition  of  separate  property  at  all,  it 
must  have  been  acquired  during  marriage.  It  is  a  lax  use  of 
terms  to  speak  of  a  surviving  widow's  inheritance  from  her 
husband  as  her  separate  property,  though  the  use  is  frequently 
made. 

§  355.  Increase  of  her  lands* 

The  expression  "increase  of  all  lands,"  to  be  found  in  our 
statutory  definition  of  the  separate  estates,  has  occasioned  very 
much  discussion  by  our  courts,  with  little  or  no  affirmative 
results.  It  has  been  a  part  of  the  marital  law  of  the  state  since 
a  very  early  day  of  our  juridical  existence,  yet,  strange  to  say, 
has  never  been  satisfactorily  defined  by  bench  or  bar.  Many 
arguments  and  decisions  of  a  negative  kind  have  been  indulged ; 
for  instances :  It  was  early  decided,  imder  our  act  of  1848,  that 
cotton  grown  upon  the  wife's  land  by  the  labor  of  her  slaves 
became  the  common  property  of  husband  and  wife,  and  was  not 
included  in  the  term  "increase  of  land ;"  *®  that  lumber  sawed 
at  a  mill  which  was  the  separate  property  of  the  wife,  by  the 
labor  of  slaves,  also  her  separate  property,  and  out  of  timber 
procured  from  lands  likewise  her  separate  property,  nevertheless 
became  community,  and  was  not  reserved  to  her  under  the  stat- 
ute in  question ;  **  and  also  that  bricks  made  upon  her  separate 
land  and  out  of  the  soil  of  such  land,  the  husband  having  noth- 
ing to  do  with  their  manufacture,  and  paying  no  part  of  the 
expense  of  making  them,  were  community  rather  than  separate 
property."  But  in  none  of  these  cases,  nor  later  ones  following 
them,  does  the  court  attempt  to  define  "increase  of  land,"  until 
in  Evans  v.  Purinton,  12  Tex.  Civ.  App.  158,  34  S.  W.  350, 
and  Cabell  v.  Menczer,  —  Tex.  Civ.  App.  — ,  35  S.  W.  206. 
The  apparent  difficulty,  and  one  that  has  led  to  an  erroneous 
conclusion  in  the  two  cases  named,  is  in  a  hesitancy  upon  the 

•  O'Connor  t.  Vineyard,   91   Tex.  "White  v.  Lynch,  26  Tex.  195. 

488,  44  8.  W.  485.  U  Craxton  v.  Kyan,  3  Tex.  App. 

MDe  Blane  v.  Lynch,  23  Tex.  25;  Civ.  Cas.   (Willson)  439. 
Forbes  ▼.  Dunham,  24  Tex.  611. 
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part  of  the  courts  to  hold  crops  and  the  like  upon  the  wife's 
land  within  the  meaning  of  the  term  "increase  of  land,"  be- 
cause of  the  fact  that  the  acquisition  is  more  the  result  of  the 
labor  and  care  of  one  or  both  the  spouses,  than  the  spontaneous 
increase  of  the  land.  There  ought  to  be  no  difficulty  in  assent- 
ing to  the  general  proposition  that  crops  grown  upon  land  are 
its  increase,  for  everyone  knows  they  are  such.  In  De  Blane  v. 
Lynch,  23  Tex.  25,  the  court  expressly  admits  it  in  the  follow- 
ing very  apt  words:  "In  an  etymological  sense,  it  cannot  be 
doubted  that  the  word  'increase'  as  applied  to  land,  or  to  the 
soil  means  that  which  grows  out  of  it,  or  that  which  is 
produced  by  the  cultivation  of  it.  The  word  is  frequent- 
ly employed  in  this  sense  in  the  English  Bible.  Instances 
of  it  will  be  found  in  the  twenty-fifth  chapter  of  the  book 
of  Leviticus.  It  is  there  said:  'And  for  thy  cattle  and 
for  the  beast  that  are  in  thy  land,  shall  all  the  increase  thereof 
be  meat.'  Again  it  is  said:  'Behold,  we  shall  not  sow  nor 
gather  in  our  increase.'  So,  in  the  sixty-seventh  psalm,  the 
expression  occurs:  'Then  shall  the  earth  yield  her  increase.' 
That  the  word  was  properly  used  as  applying  to  the  produce  of 
the  soil  cannot  be  doubted,  when  it  is  remembered  that  the 
translators  of  King  James's  Bible  have  perhaps  never  been  sur- 
passed in  accurate  scholarship."  The  court  then  lays  down  the 
general  principle  which  lies  at  the  foundation  of  the  whole 
system  of  community  property,  that  "whatever  is  acquired  by 
the  joint  efforts  of  the  husband  and  wife  shall  be  their  common 
property,"  to  which  everyone  most  readily  assents,  and  con- 
cludes that  crops  thus  grown  upon  the  wife's  land,  by  the  labor 
of  her  slaves,  are  properly  a  part  of  that  fund.  A  proper  con- 
clusion: Not  that  crops  do  not  come  within  the  meaning  of 
the  word  "increase,"  but  because  they  are  impressed  with  the 
community  character  by  the  labor  properly  belonging  to  the 
community.  The  same  may  be  said  of  the  cases  involving  the 
status  of  lumber,  brick,  and  the  like,  sawed  and  manufactured 
from  the  products  of  the  wife's  separate  land.  The  community 
is  entitled  to  the  use  of  her  lands,  except  that  she  must  receive 
its  increase.  This  does  not  imply  that  she  is  therefore  to  receive 
the  benefits  of  her  husband's  labor  as  well,  or  of  her  own,  for 
the  very  reverse  of  this  is  the  law.    But  if  there  be  potency  in 


SEPARATE  PROPERTY.  446 

the  positive  enactment  of  law,  the  increase  of  all  lands  belong- 
ing to  her  belongs  to  her  in  her  separate  right.  This  increase 
signifies  the  fractus  nalurcdes,  or  such  increase  as  is  unaffected 
by  extrinsic  facts  impressing  it  with  the  community  character 
under  other  equally  well-defined  statutes  and  rules.  Now,  the 
increase  of  land  naturally  embraces  such  things  as  the  annual 
crops  grown  thereon ;  the  fruits  of  its  orchards  and  vineyards ; 
its  grasses,  timber,  marketable  sand,  gravel,  stone,  minerals,  and 
the  like.  These  belong  to  the  wife,  except  in  those  cases  where 
they  are  impressed  with  the  community  character  by  reason  of 
the  bestowal  of  the  community  labor  or  funds  upon  them.  But 
the  spontaneous  growth  and  output  of  her  land — her  uncut 
meadows  of  hay ;  her  standing  trees ;  ^'  undug  sand  and  gravel ; 
unquarried  stone  and  unmined  minerals — cannot  in  any  sense 
belong  to  the  community.  And  the  segregating  of  these  things 
from  the  soil,  and  preparing  them  for  market,  cannot  affect 
their  status  as  separate  property,  and  convert  them  into  com- 
munity, unless  it  be  done  with  community  funds  or  labor.  It 
then  becomes  fructus  industriales,  and  would  be  such  a  com- 
mingling of  separate  and  community  property  as  that  the  wife 
could  not  distinguish  and  separate  them,  and  the  whole  would 
properly  be  community.  And  especially  does  this  principle  ap- 
ply here  with  more  than  ordinary  force,  since  it  is  at  all  times 
incumbent  upon  the  wife  to  clearly  trace  her  property  through 
all  its  mutations.  The  failure  to  recognize  the  proper  reasons 
for  the  holding  in  the  early  cases  noticed,  and  the  eagerness  to 
attribute  to  the  expression  "increase  of  land"  a  meaning,  have 
caused  our  intermediate  courts,  in  the  cases  of  Evans  v.  Purin- 
ton,  12  Tex.  Civ.  App.  158,  34  S.  W.  350,  and  Cabell  v.  Menc- 
zer,  —  Tex.  Civ.  App.  — ,  35  S.  W.  206,  to  fall  into  the  error 
of  holding  that  the  enhancement  in  value  of  land  by  reason  of 
the  fluctuations  of  the  real  estate  market  was  "increase  of  land" 
within  the  meaning  of  the  statute.  It  has  been  decided  by  our 
supreme  court,  and  on  principle  cannot  be  denied,  that  the  en- 
hanced value  of  personal  property  (animals)  by  reason  of  nat- 

UMi88ouri»  K.  &  T.  R.  Co.  y. 
Starr,  22  Tex.  Civ.  App.  353,  55  S. 
W.  393. 
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ural  growth  aud  care  and  food  bestowed  by  the  community  did 
not  thereby  become  community  property  to  the  extent  of  such  en- 
hancement under  the  rule  that  the  increase  of  the  wife's  separate 
property  becomes  community."  If  the  enhancement  in  value 
of  personal  property  is  not  its  increase,  neither  is  the  enhance- 
ment in  value  of  real  property  its  increase.  Increase,  when 
applied  to  animals,  means  their  progeny  and  descendants,  and 
in  some  instances  the  other  products  of  their  body, — as  the 
wool  from  the  flocks,  dairy  products  from  the  herd,  and  the  like. 
When  applied  to  slaves  it  has  reference  to  their  offspring." 
The  construction  here  given  to  the  word  comports  with  the  ety- 
mology of  the  term,  and  accords  with  the  universal  understand- 
ing. 

§  356.  Slaves  under  former  laws. 

During  the  period  of  our  history  when  slavery  was  allowed, 
not  only  could  the  wife  own  slaves  in  her  separate  right,  but  their 
increase  was  specially  reserved  to  her  as  well."  It  was  held, 
even  prior  to  the  statute,  that  the  increase  of  female  slaves 
properly  belonged  to  the  owner  of  the  mother."  By  the  act  of 
1840  slaves  and  lands  owned  before  marriage  were  the  only 
species  of  property  reserved  to  the  wife  separately.** 

§  357.  Rents  and  profits  of  trust  estates. 

It  must  be  conceded  that  if  an  estate  were  conveyed  by  any 
other  than  the  husband,  to  a  trustee,  in  trust  that  the  issues, 
rents,  increase,  profits,  and  the  like  be  by  such  trustee  delivered 
to  the  wife,  in  her  separate  right,  the  gift,  bequest,  or  devise,  as 
the  case  might  be,  would  be  specifically  of  such  issues,  rents, 
increase,  or  profits,  and  would  hence  be  within  the  letter  and 
spirit  of  the  statute  making  such  the  separate  property  of  the 
wife."    For  surely  one  entitled  to  convey  the  greater,  may  con- 

M  Stringfellow  v.  SorreUB,  82  Tex.  n  Cartwright   v.    Cartwright,    18 

277,  18  S.  W.  689;  Howard  v.  York,  Tex.  626. 

20  Tex.  670.  IS  See  ante,  §  293. 

W  Cartwright   v.    Cartwright,    18  W  Sullivan  v.  Skinner,  —  Tex.  Civ. 

Tex.  626.  App.  — ,  66  S.  W.  680. 

16  PaschaPs  Dig.  art.  4641. 
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vey  the  lesser,  estate.  In  such  a  case  it  is  not  the  fee  nor  the 
corpus  of  the  property  granted,  but  only  its  use,  rents,  profits, 
and  increase.*®  If  this  be  true,  then  there  can  be  no  question, 
not  involved  in  the  other  proposition,  but  that  the  husband  may 
also  convey  to  a  trustee  for  the  beneficial  use  of  the  wife.  For 
the  right  of  the  husband  to  convey  to  the  wife  is  in  no  way 
abridged.  True,  the  wife's  statutory  separate  estate  is  well  de- 
fined, and  does  not  in  express  terms  include  such  things  as  are 
under  discussion;  but  no  express  provision  is  necessary;  the 
general  allowance  to  her  of  the  right  to  acquire  property  by 
gift  is  sufficient.  But,  aside  from  the  statutory  separate  estate, 
the  right  of  the  wife  to  the  old  common-law  equitable  separate 
estate  seems  nowhere  to  be  denied.  As  was  said  by  Justice 
Walker  in  Hutchinson  v.  Mitchell,  39  Tex.  487 :  "We  can  find 
nothing  in  any  of  the  Constitutions  or  laws  of  the  state  or  repub- 
lic which  would  prevent  a  married  man  from  declaring  an 
express  trust  in  favor  of  his  wife,  and  giving  her  the  exclusive 
use  and  enjoyment  of  all  the  rents,  issues,  and  profits  of  the 
trust  estate,  provided  there  is  no  fraud  in  the  transaction  against 
creditors."  No  different  test  will  be  applied  to  the  conveyance 
of  the  husband,  of  the  character  mentioned,  from  those  appli- 
cable to  other  individuals,  except  possibly  a  closer  scrutiny  for 
fraud  may  be  permissible. 

Nor  is  there  any  inhibition  against  the  wife  conveying  her 
property  to  any  lawful  use  she  may  see  fit.  If  she  desires,  and 
he  assents,  she  may  convey  it,  and  his  creditors  have  lost  nothing 
in  which  they  had  any  rights.  So,  she  may  thus  convey  in 
trust  for  the  support  of  herself  or  children,  and  direct  that  the 
rents  and  profits  be  so  applied.^  It  is  a  withdrawal  of  these 
rents  and  profits  from  the  community  and  a  transfer  to  her 
separate  estate,  it  is  true,  but  after  all  it  amounts  to  no  more 
than  a  mere  failure  upon  the  part  of  the  community  to  acquire 
funds  by  the  retention  of  the  wife's  property,  etc., — a  thing 
beyond  the  power  of  the  courts  to  compel.     It  cannot  be  con- 

«•  McClelland   v.    McClolland,    —  i  SchoDflin  v.  Small,  4  Tex.  Civ. 

Tex.  CiT.  App.  — ,  37  S.  W.  350.  see  App.  493,  23  S.  W.  432;  Scottish- 
ftlso  Gamble  v.  Dabney,  20  Tex.  69.      American  Mortg.  Co.  v.  Massie,  ©4 

Tex.  339,  60  S.  W.  644. 
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ceived  how  a  creditor  could  complain  that  his  debtor  declined 
the  opportunity  to  earn  the  means  with  which  to  discharge  his 
debt.  The  result  to  creditors  would  be  no  different  if  the  wife 
were  to  convey  her  property  absolutely  to  another,  and  this  we 
know  she  may  do.  It  is  hers  and  they  have  no  concern  with 
its  administration.*  If  an  unmarried  woman  make  such  a  con- 
veyance, with  directions  to  the  trustee  to  pay  to  her  periodically 
the  rents,  revenues,  and  profits  of  the  estate,  the  annuity  thus 
created  will,  upon  marriage,  be  held  to  be  her  separate  property. 
It  is  "property  owned  or  claimed  before  marriage."  ' 

§  358.  Property  acquired  by  limitatioiis. 

We  have  seen*  that  property  acquired  during  marriage  by 
either  husband  or  wife,  wholly  by  operation  of  time  under  the 
statutes  of  limitations,  is  community  property.  But  there  are 
instances  where  property  may  be  acquired  during  marriage,  as 
it  is  commonly  said,  by  limitations,  when  such  property  will 
become  the  separate  property  of  one  of  the  spouses.  Where  the 
claim  is  based  in  the  first  place  upon  some  instrument  or  equity, 
and  the  title  is  made  good  by  the  statute,  the  status  is  referred, 
it  is  said,  to  the  inception  of  the  claim.  Thus,  the  husband's 
fraudulent  deed  to  his  wife  is  inoperative  as  to  creditors,  yet 
when  her  title  ripens  by  limitation  the  property  conveyed  be- 
comes the  separate  property  of  the  wife.*  In  such  cases  the 
acquisition  is  not  wholly  by  force  of  the  statute,  but  is  merely 
aided  thereby. 

Again,  should  a  case  arise  in  which  one  of  the  spouses  ac- 
quired the  property  of  the  other  by  limitations  through  adverse 
possession,  the  estate  would  of  necessity  belong  separately  to  the 
one  so  acquiring  it,  since,  like  a  deed  from  one  spouse  to  the 
other,  the  only  effect  is  to  vest  separately  the  title.* 

« Monday  v.  Vance,  11  Tex.  Civ.  » B.  C.   Evans  Co.  v.  Guipel,  — 

App.  374,  32  S.  W.  559.  Tex.   Civ.  App.  — ,   35   S.   W.  040. 

»  Krohn  v.  Krohn,  5  Tex.  Civ.  App.  See  also  Alford  Bros.  v.  WilUams,  41 

125,  23  S.  W.  848.  Tex.  Civ.  App.  436,  91  S.  W.  636. 

4  Ante,  §  326.  «  See  post,  §  478. 
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§  358.  Statntory  Janmget,  when. 

Damages  recoverable  under  our  death  statute,  where  the 
same  arise  from  the  death  of  the  husband,  are  not  to  be  con- 
sidered here,  for  in  the  nature  of  things  the  acquisition  is  by 
the  survivor,  and  not  by  the  wife  during  marriage.  Where  the 
recovery  is  by  the  parent  for  the  death  of  a  child,  the  same  is 
likewise,  generally,  community,'  but  may  be  separate.  If  the 
child  is  adult,  it  has  been  intimated  that  the  damages  would  be 
separate  property,  since,  then,  the  recovery  would  be  only  for 
the  loss  of  such  gifts  as  each  parent  might  reasonably  have  ex- 
pected to  receive  from  the  child  but  for  the  death.*  This  sug- 
gestion doubtless  indicates  the  proper  rule.  The  statute  giving 
the  cause  of  action  for  death  does  not  define  the  character  of 
the  recovery, — ^whether  it  shall  be  commimity  or  separate, — 
but  leaves  that  matter  to  be  determined  wholly  by  the  nature  of 
the  loss  recompensed.  In  cases  of  minors  the  loss  is  of  the 
child's  services,  which  belong  to  the  community.  In  cases  of 
adult  children  the  loss  is  of  gifts  reasonably  expected,  which 
would  belong  separately  to  the  parent  receiving  them.  The 
recovery  is  never  in  the  nature  of  one  for  personal  damages,  but 
for  a  pecuniary  loss, — property  loss  is  not  inaccurate.  The 
damages  recovered,  then,  assume  the  status  of  the  property  for 
the  loss  of  which  they  were  awarded. 

Then,  again,  in  case  a  cause  of  action  accrues  to  the  wife 
under  the  statute  regulating  the  sale  of  liquors,  by  reason  of  a 
sale  to  her  husband,  the  recovery  will  belong  to  her  in  her  own 
separate  right.*  It  is  her  property  rather  than  the  husband's, 
because  in  a  measure  his  own  wrong  has  occasioned  the  cause  of 
action,  and  he  will  not  be  permitted  to  profit  by  it  This  is  not 
the  reason  assigned  by  the  court  in  the  authority  cited,  but  it  is 
nevertheless  the  true  reason.  If  the  recovery  belongs  to  the 
wife  in  such  case  because  ''the  legislature  has  expressly  given 
the  wife  the  right  to  sue"  for  it,  as  stated  in  the  opinion  cited, 

7  See  ante,  §  323.  reversed  on  other  grounds  in  93  Tex. 

S  Bohan   v.   Bohan,  —  Tex.   Civ.  604,  49  L.RJ^.  771,  77  Am.  St.  Rep. 

App.  — ,  56  S.  W.  959;  Brush  Elec-  898,  67  S.  W.  640. 

trie  Light  &  P.  Co.  v.  Lefever,  —  9  Hahn   v.   Goings,   22   Tex.   Civ. 

Tex.   Civ.   App.  — ,  66  S.  W.  396,  App.  676,  66  S.  W.  217. 

M.  R.— 29. 
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then  the  same  reason  exists  for  saying  that  a  recovery  against  a 
liquor  dealer  for  a  sale  to  her  minor  child,  or  for  permitting 
him  to  enter  and  remain  upon  the  premises,  would  likewise  be 
her  separate  property,  for  she  is  authorized  in  these  cases  also 
to  sue.  But  it  cannot  be  said  that  these  latter  damages  belong 
to  the  mother  rather  than  to  the  father  of  such  minor.  Her 
power  to  sue  is  not  the  test,  but  it  is  the  existence  or  nonexistence 
of  such  facts  as  render  it  inequitable  for  the  husband  to  partici- 
pate in  the  recovery.^® 

By  act  approved  March  15th,  1915,^®*  the  34th  legislature  de- 
clared :  "All  property  or  moneys  received  as  compenstation  for 
personal  injuries  sustained  by  the  wife  shall  be  her  separate 
property,  except  such  actual  and  necessary  expenses  as  may 
have  accumulated  against  the  husband  for  hospital  fees,  medical 
bills,  and  all  other  expenses  incident  to  the  collection  of  said 
compensation." 

It  will  be  seen  that  this  act  does  not  make  damages  ^eco^^red 
by  the  husband  for  personal  injuries  received  by  him  his  sepa- 
rate property.  They  remain,  as  they  have  heretofore  been,  a 
part  of  the  community  estate. 

§  360.  Interest,  rents,  damages,  etc.,  when  paid  by  her  hus- 
band. 

Barring  existing  creditors,  there  is  no  reason  why  the  husband 
should  not  contract  with  his  wife  to  pay  her  interest  upon  a 
loan  of  her  money,"  even  under  statutes  giving  him  the  manage- 
ment  and  control  of  the  wife's  property,  for  under  these  statutes 
his  control  did  not  extend  to  the  right  to  dispose.  Upon  bor- 
rowing her  money,  whether  for  himself  or  the  community,  he 
thereupon  acquired  the  right  to  dispose  of  the  same  at  will,  a 
sufficient  consideration  for  his  promise  to  pay  interest.  But 
consideration  alone  would  not  make  the  interest  thus  received, 
separate,  any  more  than  if  it  had  been  paid  by  a  stranger.  Its 
separate  character  depends  upon  the  principle  that  the  agree- 
ment of  the  husband  could  mean  nothing  if  it  did  not  mean  the 

10  See  Nickerson  v.  Nickerson,  65  "  HaU  v.  Hall,  52  Tex.  294,  36 

Tex.  281.  Am.  Rep.  725. 

iHQen.  Laws  1915,  p.  103. 
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Interest  should  be  her  property.  To  say  that  it  would  be  com- 
munity would  give  no  effect  whatever  to  the  contract  of  the 
parties."  At  all  events,  where  such  interest  is  paid,  or  where 
the  husband  pays  to  his  wife  the  rents  or  hire  of,  or  damages  to, 
her  separate  property,  the  same  operates  by  way  of  relinquish- 
ment or  gift  to  make  it  also  her  separate  property." 

The  present  statute  vesting  control  of  the  wife's  property  in 
her  alone  does  not  affect  this  matter,  but  only  goes  to  the  question 
of  consideration  for  the  husband's  promise  to  pay  her  such 
things  as  interest,  rent,  hire,  etc.,  for  her  separate  property. 
Of  course,  damages  for  injuries  to  the  wife's  separate  property, 
whether  recovered  from  the  husband  or  a  stranger,  would  itself 
be  hers,  for  reasons  immediately  to  be  noticed. 

§  361.  Damages;  generally. 

The  owner  of  property  is  permitted  to  recover  damages  for 
an  injury  thereto  by  another,  upon  the  principle  that  the  prop- 
erty is  thus  made  less  valuable  by  the  amount  of  the  damages 
awarded.  K'ow,  the  wife  has  a  right  to  retain  her  property 
unimpaired  in  value  by  the  unlawful  acts  of  any  other  person, 
and  when  a  cause  of  action  accrues  to  her  by  reason  of  any 
damage  thereto,  the  action  is  in  behalf  of  her  separate  estate, 
and  the  recovery  belongs  to  her  in  the  same  right. ^* 

Damages  recovered  for  injuries  received  prior  to  her  mar- 
riage, whether  for  physical  or  mental  suffering,  will  be  her 
separate  property,  because  the  cause  of  action  was  "owned  or 
claimed"  by  her  before  marriage."  And  damages  recovered 
against  another  for  a  tort  in  which  the  husband  also  partici- 
pated have  been  held  to  be  separate." 


MSec  ante,  §  117. 

W  Martin  Brown  Co.  v.  Perrill.  77 

Tex.  199,  13  S.  W.  975:   Englcmun 

▼.  Deal,    14    Tex.    Civ.    App.    1,    37 

fi.W.a52;  Hamilton-Brown  Shoe  Co. 

▼.  Whitaker,  4  Tex.  Civ.  App.  380,  23 

fi.  W.  520. 

*4  Texas  k  P.  R.  Co.  v.  Medaris, 

^4  Tex.  92;  Lee  v.  Turner,  71  Tex. 

2«^,  9  8.  W.  149;  San  Antonio  &  A. 

^-  B.  Co.  V.  Flato,  13  Tex.  Civ.  App. 


214,  35  R.  W.  859;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Stockton,  15  Tex. 
Civ.  App.  146,  38  S.  W.  647.  Sec 
ante,  §  322. 

l»  Western  U.  Teleg.  Co  v.  Rowc, 
44  Tex.  Civ.  App.  84,  98  S.  W. 
228;  St.  Louis  Southwestern  R.  Co. 
V.  Wright,  33  Tex.  Civ.  App.  80,  75 
S.  W.  565. 

18  Nickerson  v.  Nickerson,  65  Tex. 
281. 
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An  injury  to  a  child  not  resulting  in  death,  whether  such 
child  be  a  minor  or  adult,  would  give  rise  to  an  action  for 
damages  to  recover  the  loss  of  probable  donations  or  gifts 
which  would  be  separate  property,  as  in  the  case  of  statutory 
damages  for  death." 


§  362.  Rents,  hire,  etc.,  under  special  drcmnstances. 

In  an  action  by  a  married  woman  to  recover  possession  of 
her  property,  and  for  the  value  of  its  hire  and  use,  the  defend- 
ant pleaded  that  such  hire,  rents,  et  cetera,  were  community 
property,  and  sought  to  offset  them  with  a  claim  against  the 
husband.  The  court  permitted  the  wife  to  recover  the  value 
of  the  hire  of  her  property,  as  being  her  separate  property." 
It  was  recognized  in  the  course  of  the  opinion  in  that  case, 
however,  that  the  fruits,  revenues,  hire,  rents,  etc.,  of  the  wife's 
property,  were  ordinarily  community,  but  inasmuch  as  the 
statute  provides  in  sequestration  proceedings,  this  being  one, 
for  the  judgment,  if  against  the  defendant,  to  be  for  the  value 
of  the  property  replevied  "and  the  value  of  the  fruits,  hire, 
revenue,  or  rent  thereof,"  it  was  held  that  such  judgment  was 
an  entirety,  and  the  value  of  the  hire  belonged  to  the  owner 
of  the  property.  While  the  result  of  that  case  is  most  salutary, 
it  seems  wholly  unnecessary  that  the  court  should  have  so  severe- 
ly taxed  the  elasticity  of  the  law  of  married  women's  property 
rights,  as  an  excuse  for  reaching  a  conclusion  for  which  a 
better  reason  was  apparent.  For,  had  the  court  decided  the 
hire  to  have  been  community,  it  could  never  have  held  that  a 
wrongdoer  could,  by  obtaining  possession  of  the  wife's  property, 
appropriate  its  use  and  hire,  and  thus  profit  by  his  own  wrong." 
The  wife  in  such  case  ought  to  recover,  not  because  the  rents 
and  hire  are  hers,  but  because  the  wrongdoer  cannot  retain 
them;  they  are  hers  rather  than  his.  The  husband  could  re- 
cover them  for  the  same  reason.  No  more  could  a  person  seize 
exempt  property  and  retain  its  possession  until  the  revenues 
discharged  his  demand.  If  we  view  the  holding  of  the  court 
in  this  case  as  we  should, — as  an  exposition  of  the  law  as-  ap- 

vr  Ante,  §  369.  W  Blum  v.  Light,  81  Tex.  414,  IC 

W  Carr  v.  Tucker,  42  Tex.  330.  S.  W.  1090. 
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plied  to  the  particular  facts  there  given, — then  the  conclusions 
are  eminently  correct.  However,  if  the  question  were  to  arise 
at  the  instance  of  one  not  in  the  wrong,  a  very  different  result 
might  be  reached.*® 

§  363.  Proceeds  of  insurance  policies,  when. 

The  general  principles  discussed  under  this  heading  in  the 
chapter  on  community  property*  are  applicable  here.  It  has 
been  repeatedly  shown  that  the  wife  may  be  the  beneficiary  of 
a  gift  from  her  husband.  The  purchasing  of  a  life  insurance 
policy  by  him,  with  proceeds  payable  to  her,  is  most  convincing 
evidence  of  his  intention  to  make  the  proceeds  her  separate 
property.*  The  wife  would  have  similar  rights  with  respect 
to  fire  insurance  policies.  She  may  purchase  a  policy  with 
loss  payable  to  her,  upon  any  property  in  which  she  has  an 
insurable  interest,  and  the  proceeds  when-  paid  will  belong  sep- 
arately to  her.  Her  interest  in  the  homestead,  though  owned 
separately  by  the  husband,  would  no  doubt  be  such  an  interest.* 

It  forms  no  part  of  the  estate  of  the  husband  or  of  the  com- 
munity, but  upon  the  death  of  the  insured  passes  to  the  wife's 
separate  use.*  There  might  arise  a  question  concerning  the 
right  of  the  husband  to  give  to  the  wife  the  premium  payments 
where  these  were  out  of  the  husband's  separate  estate  or  the 
community,  but  this  could  arise  only  in  the  event  there  were 
creditors  or  others  whose  rights  would  thereby  be  injuriously 
affected,*  and  then  they  would  have  no  interest  in  the  policy 
further  than  the  amount  of  the  premium  payments,  if,  indeed, 
they  would  have  this  right,  which  is  not  altogether  clear.  Again, 
now  that  the  wife  is  given  sole  control  of  her  property  and  of 
certain  community  property,  she  may  use  either  to  take  out  an 

••See  Carlisle  v.  Sommcr,  61  Tex.  Tex.  Civ.  App.  360,  72  S.  W.  263; 

124.  Harris  v.  Harris,  44  Tex.  Civ.  App. 

1  Ante,  §  325.  152,  97  S.  W,  604. 

•  Evans  v.  Opperman,  76  Tex.  293,  •  Continental  Fire  Asso.  v.  Wing- 

13  8.  W.  312;   Washington  L.  Ins.  field,  32  Tex.  Civ.  App.  194,  73  S. 

Co.  V.  Gooding,   19  Tex.   Civ.  App.  W,  847. 

490,    49    S.    W.    123;     Screwmen's  4  White   v.    White,    11    Tex.   Civ. 

Benev.  Asso.  v.  Whitridge,  95  Tex.  App.  113,  32  S.  W.  48. 

639,  68  S.  W.  501;  HaU  v.  Levy,  31  •  Compare  ante,  §  325. 
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insurance  policy  on  the  life  of  her  husband  payable  to  herself 
on  his  death,  and  the  proceeds  of  such  policy,  when  paid,  will 
belong  to  her  estate,  and  not  to  the  community,  provided,  of 
course,  the  use  of  such  community  funds  was  not  fraudulent 
as  to  the  husband.®  Or  she  may  likewise  take  out  a  policy  on 
her  own  life,  or  the  life  of  anyone  in  whom  she  has  an  insurable 
interest,  payable  to  her  estate,  and  the  same  will  be  no  part  of 
the  community  when  paid.' 

The  insurable  interest  of  the  wife  in  the  husband's  life, 
of  course,  ceases  on  divorce,'  and  the  contract  and  rights  of 
the  parties  under  it  are  determined  by  the  law  of  the  domicil 
of  the  parties.' 

§  364.  Proceeds  of  land  adjudged  by  court  for  her  support* 

The  statute  provides  that,  should  the  husband  fail  or  refuse 
to  support  his  wife  from  the  proceeds  of  the  lands  she  may 
have,  or  fail  to  educate  her  children  as  her  fortune  would 
justify,  she  may  complain  to  the  county  court,  and  upon  mak- 
ing satisfactory  proof  have  so  much  of  such  proceeds  decreed 
to  her  as  may  be  deemed  necessary  for  such  support  and  educa- 
tion.*® Where  the  power  of  the  court  has  been  thus  invoked, 
and  an  order  made  setting  apart  the  proceeds  of  her  lands,  such 
things  as  are  embraced  within  the  order  become  the  separate 
property  of  the  wife,  and  are  not  liable  to  the  creditors  of  the 
husband.**  The  statute  seems  to  contemplate  such  things  as 
the  crops,  rents,  and  other  revenues  of  her  land,  rather  than 
the  proceeds  arising  from  its  sale  and  disposition;  and  would 
probably  embrace  such  things  as  were  necessary  to  a  profitable 
cultivation,  use,  and  enjoyment  of  such  crops,  rents,  and  pro- 
ceeds, where  purchased  out  of  such  funds." 

•  Martin    y.    McAUister,    94    Tex.  9  Red    River    Nat.    Bank    y.    De 
567,  56  L.RJ^.  585,  63  S.  W.  624.            Berry,  47  Tex.  Civ.  App.  96,  105  S. 

7  Jones  V.  Jones,  —  Tex.  Civ.  App.      W.  998. 
— ,  146  S.  W.  265.  10  Vernon's  Sayles'  Tex.  Civ.  Stat. 

•  Hatch    v.    Hatch,    36    Tex.   Civ.      art.  4626. 

App.  373,  80  S.  W.  411.  "  Young  v.  Willis,  63  Tex.  388. 

U  Ibid. 
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§  365.  Alimony  pending  divoroe* 

In  a  divorce  suit  "if  the  wife,  whether  complainant  or  de- 
fendant, has  not  a  sufficient  income  for  her  maintenance  during 
the  pendency  of  the  suit  for  a  divorce,  the  judge  may,  either 
in  term  time  or  in  vacation,  after  due  notice,  allow  her  a  sum 
for  her  support  in  proportion  to  the  means  of  the  husband, 
until  a  final  decree  shall  be  made  in  the  case."  "  Such  an 
allowance  in  the  nature  of  things  is  her  separate  property, 
and  cannot  be  taken  by  the  husband's  creditors.  It  is  of  that 
character  by  decree  or  judgment,  and  in  this  respect  resembles 
the  funds  discussed  in  the  preceding  section. 

§  366.  In  railroads,  ttocks,  trade,  etc. 

Our  statutes  ^*  provide  for  the  sale  of  railroads  in  certain 
cases,  and  for  the  formation  by  the  purchasers  at  such  sale  of 
a  corporation  for  the  purpose  of  acquiring  and  operating  the 
road  in  the  manner  provided  by  law.  In  Texas  Southern  R. 
Co.  V.  Harle,  101  Tex.  170,  105  S.  W.  1107,  our  supreme  court 
intimated  that  a  married  woman  laboring  under  the  disabilities 
of  the  statute  is  not  qualified  to  purchase  and  assume  the  full 
responsibilities  attached  by  law  at  such  a  sale,  but  yet  held, 
if  she  is  under  such  disability,  there  is  no  objection  to  a  suit- 
able person  taking  title  in  his  name,  and  undertaking  the 
responsibilities  imposed  upon  a  purchaser,  and  at  the  same  time 
acting  as  a  trustee  for  her  so  far  as  to  give  her  the  returns  from 
operating  the  property,  and  this  equitable  interest  she  and 
her  husband  have  the  power  in  spite  of  her  coverture  to  ex- 
change for  stock  in  a  corporation  organized  to  take  over  the 
road.  Says  the  court:  "Thus  treated,  her  right  would  be, 
as  before  stated,  not  a  title  to  the  franchise  and  physical  prop- 
erty, obstructing  the  employment  of  them,  as  the  statute  con- 
templates, but  a  right  to  the  returns  from  their  management." 
The  conclusion  that  the  husband  and  wife  could  lawfully  ex- 
change the  wife's  rights  in  the  purchase  standing  in  the  name 
of  another  as  trustee,  for  stock  in  the  new  corporation  organized 
to  take  over  the  road,  is  eminently  sound ;  but  there  was  no  need 

It  Vernon's  Sayles' Tex.  CiY.  SUt.  HIbid.   arts. '6624    (4549),   662r> 

art.  4640.  (4550). 
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for  the  intimation  that  the  '^returns  from  the  operation  of  the 
road*'  would  be  the  separate  property  of  the  wife,  for  they 
clearly  would  not  be.  They  do  not  fall  within  the  class  of 
acquisitions  constituting  that  estate,  and  there  is  nothing  in 
the  acts  regulating  such  sales  to  give  a  purchase  by  a  married 
woman  that  effect.  The  conclusion  was  correct  in  any  event. 
The  inability  of  the  wife  to  operate  the  railroad  under  the 
statute  would  not  destroy  the  separate  character  of  her  funds 
invested  in  its  physical  properties  or  franchises,  and  when 
these  are  exchanged  for  other  property  or  for  stocks,  they  too 
become  hers.**  The  principle  is  the  same  as  that  governing 
her  investments  in  trade  or  business,  which  has  already  been 
discussed.** 

§  367.  Changes  and  mutations. 

The  changes  and  mutations  which  separate  property  may 
undergo  by  virtue  of  natural  growth  and  development,  or  by 
exchange,  can  in  nowise  affect  its  status.  The  new  acquisition 
in  case  of  an  exchange  immediately  assumes  the  same  status 
as  that  for  which  it  is  taken.  Otherwise  it  would  result  in 
denying  to  the  wife  the  right  to  alienate  her  property  for  cash 
or  other  property,  save  at  the  cost  of  losing  it.  She  could  not 
market  her  farm  products,  nor  sell  her  surplus  lands,  no  mat- 
ter what  the  emergency;  neither  could  she  lend  her  money 
without  transferring  the  principal  as  well  as  the  interest  to 
the  community.  No  exchange,  however  desirable,  oould  be 
made.  Such  an  absurd  state  of  things  is  not  in  consonance  with 
the  right  to  own  property.  The  right  to  alienate  freely  is 
one  of  the  most  valuable  incidents  of  ownership.  True,  the 
statute  does  not  in  express  terms  declare  that  property  taken 
in  exchange  for  separate  property  shall  likewise  be  separate, 
but  no  other  rule  would  be  rational.  She  may  exchange  for 
anything  in  which  property  rights  may  exist,  and  her  title  to 
the  thing  received  is  as  perfect  as  it  was  to  that  given.  It  is 
required  of  her  only  that  she  be  able  at  all  times  to  point  defi- 

15  Gale  Mfg.  Co.  v.  Dupree,  —  Tea:.      Nat.  Bank  v.  Thomas,  —  Tex.  Civ. 
Civ.  App.  — ,  146  S.  W.  1048;  First      App.  — -,  118  S.  W.  221. 

1*  See  ante,  chap.  xv. 
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nitely  to  her  property;  that  is,  to  follow  it  through  all  of  its 
changes  and  mutations,  and  to  show  that  her  funds  alone  have 
entered  into  its  acquisition." 

§  368.  Property  taken  in  discharge  of  debt  due  the  wife. 

Since  there  can  be  no  distinction  as  to  the  character  of  the 
separate  property,  that  is,  whether  the  same  be  real  or  personal, 
corporeal  or  incorporeal,  choses  in  action  or  in  possession,  it 
follows  that  that  portion  of  the  estate  which  consists  of  debts 
owing  may  be  reduced  to  possession  by  a  collection  of  such 
debts;  and  the  same,  when  collected,  will  still  occupy  the  same 
relation  to  the  estates  of  the  partners.  This  is  a  corollary  to 
the  universally  conceded  right  to  sell  or  exchange  one  species 
of  separate  property  for  another.  Such  is  not  an  acquisition 
of  property  by  the  wife  in  such  manner  as  to  make  it  com- 
munity. Its  acquisition  dates  back  to  the  original  source  of 
the  debt  thus  paid,  and  its  status  as  separate  or  community 
property  is  thus  determined.  The  debt  may  be  owing  by  the 
husband  as  well  as  by  any  other.  His  conveyance  to  her  of  his 
separate  property,  or  of  the  community,  in  satisfaction  of  a 
debt,  will  constitute  the  property  a  part  of  her  separate  estate.** 

She  may,  of  course,  receive  in  exchange  for  her  property 
the  negotiable  promissory  notes  of  another,  and  they  are  prop- 
erty and  belong  to  her,  as  did  the  property  for  the  purchase  of 
which  they  were  given. *•    The  interest  upon  these  notes  may,*® 


"Rose  V.  Houston,  11  Tex.  324, 
62  Am.  Dec.  478;  Chapman  v.  Allen, 
15  Tex.  278;  Hall  v.  Hall,  52  Tex. 
204,  36  Am.  Rep.  725;  Glasscock  v. 
Hamilton,  62  Tex.  143;  Montgomery 
V.  Brown,  1  Tex.  App.  Civ.  Caa. 
(Whit€  A  VV.)  755;  Ratto  v.  Hol- 
land, 2  Tex.  App.  Civ.  Cas.  (Will- 
son)  410;  Claflin  v.  Pfoiffcr,  76  Tex. 
469,  13  S.  W.  483;  Citizens'  Nat. 
Bank  v.  Sturgis  Nat.  Bank,  —  Tex. 
Civ.  App.  — ,  81  S.  W.  650;  Temple- 
man  V.  McFerrin,  —  Tex.  Civ.  App. 
— ,  113  S.  W.  333;  Haring  v.  Shel- 
ton,  —  Tex.  Civ.  App.  — ,  114  S.  W. 


389;  First  Nat.  Bank  v.  Thomaa,  — 
Tex.  Civ.  App.  — ,  118  S.  W.  221; 
Shook  V.  Shook,  —  Tex.  Civ.  App. 
— ,  125  S.  W.  638.    See  ante  §  331. 

"Mitchell  V.  Mitchell,  84  Tex. 
303,  19  S.  W.  477;  Hamilton-Brown 
Shoe  Co.  V.  Whitaker,  4  Tex.  Civ. 
App.  380,  23  S.  W.  620;  McKamey  v. 
Thorp,  61  Tex.  648;  Hugo  k  S.  Co. 
V.  Hirsch,  —  Tex.  Civ.  App.  — ,  63 
S.  W.  163. 

19  Rose  V.  Houston,  11  Tex.  324, 
62  Am.  Dec.  478;  Hamilton  v. 
Brooks,  51  Tex.  142. 

SO  Ante,  §  360. 
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or  may  not,*  become  separate  property.  It  is  immaterial,  ex- 
cept as  the  rights  of  imiocent  persons  may  be  affected,  whether 
her  notes  be  in  form  to  her  or  to  the  community. 

§  369.  Purchases  with  proceeds  of  separate  property. 

Since  the  wife's  separate  property  may  be  alienated  in  the 
manner  prescribed  by  law,  the  inquiry  immediately  arises, 
whether  or  not  the  proceeds  of  the  same,  when  sold,  assume 
the  same  status  as  such  property.  But  one  answer  can 
be  given.  Where  the  statute  nowhere  declares  that  her  rights 
are  forfeited  by  an  alienation  (if,  indeed,  such  restriction 
could  be  lawful),  the  right  to  own  would  carry  with  it  the  in- 
cidental right  of  disposition.  The  proceeds  arising  from  such 
disposition  cannot,  by  any  process  of  reasoning,  be  said  to  be 
converted  from  the  separate  into  the  community  fund.  They 
will  stand  in  lieu  of  the  thing  given  for  them,  and  occupy  pre- 
cisely the  same  status  as  property  as  that  did.  If  her  separate 
estate  consists  of  land  or  money,  she  may  sell  the  one  and  invest 
the  other;  and  in  either  case  the  new  acquisition  will  belong 
to  her.«  Even  if  her  money  enter  in  part  into  the  acquisition 
of  a  thing,  she  is  the  equitable  owner  thereof  in  the  proportion 
her  money  bears  to  the  whole.*  There  could  be  no  useful  pur- 
pose subserved  in  requiring  her  to  keep  her  separate  property 
intact  in  kind.  Perfect  liberty  of  selling,  exchanging,  invest- 
ing, and  reinvesting  is  accorded  her  so  long  as  she  can  point 
with  certainty  to  her  property  unmixed  with  any  other  estate.* 

Of  course,  she  may  make  the  investments  of  her  money, 
herself,  her  husband  consenting,  or  he  may  make  them  for  her 


I  Ante,  §  320. 

•  Schneider  v.  Fowler,  1  Tex.  App. 
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O'Farrell  t.  OTarrell,  56  Tex.  Civ. 
App.  61,  119  S.  W.  899. 

•  Clardy  v.  Wilson,  24  Tex.  Civ. 
App.  196,  68  S.  W.  62;  Goddard  v. 
Reagan,  8  Tex.  Civ.  App.  272,  28 
S.  W.  352;  Parker  v.  Fogarty,  4 
Tex.  Civ.  App.  615,  23  S.  W.  700; 
Mitchell  V.  MitcheU,  80  Tex.  101,  15 
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W.  477 ;  Hunt  v.  Matthews,  —  Tex. 
Civ.  App.  — ,  60  8.  W.  674;  Texas 
Moline  Plow  Co.  v.  Clark,  —  Tex. 
Civ.  App.  — ,  145  8.  W.  266;  Barr 
V.  8impson,  54  Tex.  Civ.  App.  105, 
117  S.  W.  1041. 

4  Love  V.  Robertson,  7  Tex«  6,  56 
Am.  Dec.  41 ;  Huston  v.  Curl,  8  Tex. 
239,  58  Am.  Dec.  110;  Rose  v.  Hous- 
ton, 11  Tex.  324,  62  Am.  Dec.  478. 
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with  her  funds,  or  with  his  o\vn  where  he  has  used  hers  and 
desires  to  replace  them,*  or  through  the  instrumentality  of  any 
other  agent.  And  if  the  moneys  arise  from  the  sale  of  lands 
limited  to  her  for  life,  she  is  entitled  to  such  moneys  as  well  as 
property  purchased  therewith,  under  the  same  limitations  of 
her  former  estate.* 

In  acquiring  property  by  purchase  her  rights  are  determined 
in  the  same  manner  as  those  of  others  not  similarly  incapacitat- 
ed. Thus,  where  she  pays  for  property  out  of  her  separate 
means  without  notice  of  a  prior  unrecorded  deed,  she  will  hold 
as  a  bona  fide  purchaser,  notwithstanding  the  grantor  be  her 
husband.'' 

§  370.  Purchases  on  credit 

It  is  a  common  error,  begotten  possibly  of  a  misunderstand- 
ing of  the  scope  of  that  line  of  decisions  in  this  state  denying 
the  wife's  right  to  engage  in  a  mercantile  enterprise  and  to 
make  purchases  therefor  upon  credit,  to  say  broadly  that  the 
wife  cannot  acquire  property  in  her  own  right  by  a  purchase 
upon  credit,  to  admit  that  she  can  own  property ;  that  she  can, 
of  course,  purchase  for  cash;  that  she  can  contract  a  debt  for 
the  benefit  of  her  separate  estate;  but  to  deny  that  she  can 
purchase  upon  credit.  This  popular  error  is  very  far  from 
the  true  rule.  No  criticism  of  the  line  of  decisions  can  justly 
be  made.  Merchandise  purchased  by  a  married  woman  upon 
credit,  for  the  purpose  of  replenishing  her  stock,  with  the 
usual  expectation  of  making  payments  therefor  out  of  the 
profits  of  the  enterprise,  is  properly  held  to  be  community  prop- 
erty.* For  her  purchase  is  for  and  with  the  community  prop- 
erty; and  further,  the  husband's  authority,  often  impliedly, 
but  more  frequently  expressly,  given  to  the  transaction,  makes 
the  debt  his,  and  not  hers  in  any  sense.  In  other  words,  the 
husband  makes  or  permits  the  purchases  for  the  wife  in  form, 
but  for  the  community  in  fact,  and  the  law  will  look  at  the 

ft  Aultman  v.  George,  12  Tex.  CW.  7  Pearce  ▼.  Jackson,  61  Tex.  642. 

App.  457,  34  S.  W.  652.  •  Ante,  §§  258,  259. 

•  Millikin  v.  Smoot,  71  Tex.  759, 
10  Am.  St.  Rep.  813,  12  S.  W.  59. 
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substance  rather  than  the  form  of  such  transactions.  But  the 
wife's  right  when  fairly  exercised,  to  purchase  upon  credit,  and 
to  become  the  owner  of  the  thing  thus  purchased,  cannot  well 
be  denied.  By  the  expression  "fairly  exercised"  is  meant  that 
she  must  contract  for  the  property  purchased  with  a  bona  fide 
intention  to  pay  therefor  from  her  own  f imds ;  and  that,  when 
purchased,  the  same  shall  belong  to  her  in  her  separate  right; 
that  neither  her  husband's  nor  the  community  funds,  nor  the 
credit  of  either  estate,  are  to  enter  into  the  acquisition.  When 
these  elements  appear  in  a  purchase  it  is  difficult  to  see  how 
the  community  could  justly  lay  claim  to  the  acquisition.  That 
estate  is  not  bound,  nor  should  it  be  profited,  by  the  trans- 
mutations of  her  separate  property,  for  the  transaction  is  noth- 
ing else  in  effect.  That  the  delivery  of  her  separate  estate 
intended  as  payment  of  the  new  acquisition  is  delayed  for  a 
time,  rather  than  made  in  prmenti,  argues  no..iing,  and  should 
not  convert  into  community  property  what  would  otherwise  be 
separate.  This  is  no  new  doctrine,  but  the  proper  rule  as 
gathered  from  the  decisions  of  the  courts,  and  dictated  as  well 
by  the  most  obvious  reasons.*  And  the  fact  that  the  husband 
joins  pro  forma  in  the  notes  for  the  unpaid  purchase  money  *® 
cannot  defeat  her  rights,  where  it  is  intended  by  all  parties  that 
payment  should  be  made  out  of  her  funds,  and  no  credit  is  ex- 
tended to  the  husband.**  Even  where  the  title  is  taken  by  the 
husband  in  his  own  name  without  her  knowledge,  she  having 
made  the  cash  payment,  and  in  good  faith  expecting  to  pay  the 
balance  of  the  purchase  money,  the  equitable  title  to  the  entire 
property  will  be  in  her."  In  all  such  cases  she  has  a  separate 
right  in  the  entire  property,  which  she  has  the  power  to  per- 
fect by  a  full  payment  of  the  purchase  money.  The  right  is 
hers  by  reason,  not  only  of  her  having  paid  in  part,  but  of  her 

•  McBride    v.    Banguss.    65    Tex.  W  Cavil   v.   Walker,   7   Tex.   CIt. 

174;  UUmann  V.Jasper,  70  Tex.  446,  App.  306,  26  S.  W.  864;  Cobb  v. 
7  S.  W.  763;  Schuster  v.  L.  Bauman      Trammel!,  9  Tex.  Civ.  App.  627,  30 

,  ,  ^  ^^  m  ,^«  o«  A  ox  S.  W.  482;  McClintic  v.  Midland 
Jewelry  Co.  79  Tex.  179,  23  Am.  St.      ^^^^^  ^^   _  ^^^    _^  ^^  g    ^ 

Rep.   327,   16   S.  W.  269;    Blum  v.      1157. 

Light,  81  Tex.  414,  16  S.  W.  1090 ;  n  McBride  v.  Witwer,  —  Tex.  Civ. 

Parker  v.  Fogarty,  4  Tex.  Civ.  App.      App.  — ,  127  S.  W.  902. 

016,  23  S.  W.  700.    See  ante,  §  321.  l«  Carter   v.   Bolin,   —  Tex.   Civ. 
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bona  fide  expectation  of  making  the  remaining  payments  out  of 
her  separate  estate.  If  it  is  a  right  at  all,  it  cannot  be  defeated 
by  creditors  of  the  husband.  This  right,  then,  being  in  the  en- 
tire property,  and  not  limited  to  an  equitable  interest  to  the 
extent  of  her  funds  actually  used,  it  must  be  admitted  that  to 
the  extent  of  the  unpaid  purchase  money  she  has  purchased 
upon  credit.  The  court  of  civil  appeals  of  the  fifth  district, 
through  Justice  Eainey,  has  held  that  a  married  women  can- 
not purchase  property  wholly  upon  credit,  upon  the  argument 
that  "a  wife's  equity  in  such  cases  arises  from  the  actual  in- 
vestment of  her  separate  money,  or  the  transfer  of  her  separate 
property."  "  But  if  her  equities  arise  from  the  actual  invest- 
ment of  her  separate  property  alone,  and  not  in  part  from  the 
expectation  that  unpaid  payments  are  to  be  made  from  her 
separate  estate  also,  then  her  rights  would  extend  only  to  an 
interest  in  the  property  proportional  to  her  funds  actually  used. 
This  is  the  case  where  her  funds,  along  with  the  funds  or  credit 
of  another  estate,  enter  into  the  acquisition  of  property,  but 
not  where  no  other  funds  or  credit  is  employed.  Should  the 
community  actually  make  the  remaining  payments  in  either 
case,  where  not  intended  as  a  gift,  that  estate  would  be  equitably 
entitled  to  reimbursement,  but  the  title  to  the  property  would 
be  in  the  wife,  and  creditors  would  have  no  recourse  against 
it.  Whether  or  not  the  wife  has  funds,  or  a  reasonable  expec- 
tation of  having  them,  for  the  purpose  of  discharging  such  de- 
ferred payments,  and  the  real  intention  of  the  parties,  are  prop- 
er subjects  of  inquiry  as  affecting  the  real  character  of  the 
transaction,  and  hence  determining  the  status  of  the  property. 

§  371.  Borrowed  money. 

The  status  c£  borrowed  money  as  separate  property  is 
governed  by  the  identical  principle,  and  is  determinned  by  the 
intention  to  repay  out  of  separate  funds  of  the  wife."    Unless 

App.  — ,  30  S.  W.  1084,  8.  c.  later  Implement  Co.  16  Tex.  Civ.  App.  630, 

decision,  11  Tex.  Civ.  App.  283,  32  41    S.   W.   842;    see   also   Farmers' 

8.  W.  123;  Dyer  v.  Pierce,  —  Tex.  State  Bank  v.  Farmer,  —  Tex.  Civ. 

Civ.  App.  — ,  60  S.  W.  441.  App.  — ,  157  S.  W.  283. 

W  Harrison     v.     Manb^r-Tibbetts  M  Evans  v.  Purinton,  12  Tex.  Civ. 
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this  intention  clearly  appears,  the  new  acquisition  becomes 
community,  for  by  presumption  it  is  proven  so  to  be.**  Again, 
under  disabling  statutes,  where  the  wife  contracted  to  borrow 
money  to  redeem  her  separate  property  from  a  sale,  the  agree- 
ment was  held  binding,  and  of  necessity  the  fund  borrowed 
under  such  circumstances  would  belong  separately  to  her.** 

§  372.  PresiimptionSy  and  burden  of  proof. 

The  presumption  arising  upon  the  acquisition  of  property 
during  marriage,  that  it  is  community  property,  is  very  strong, 
and  the  most  satisfactory  evidence  will  be  required  to  overcome 
it.  The  burden  of  establishing  the  separate  character  of  prop- 
erty, when  this  presumption  obtains,  is,  of  course,  upon  him 
who  asserts  it."  It  may  be  that  because  of  the  relation  of  the 
parties  a  higher  degree  of  proof  is  here  required  than  in  ordi- 
nary cases.  But  evidence  which  "reasonably  satisfies"  the 
mind  is  sufficient.  It  would  be  improper  to  charge  that  more 
than  this  is  required."  But  an  instruction  in  effect  that  all 
effects  possessed  by  the  husband  and  wife  at  the  death  of  either 
shall  be  regarded  as  community  effects  or  gains,  unless  the 
contrary  be  satisfactorily  proven,  is  not  improper  in  view  of 
our  statute.** 

This  presumption  does  not  obtain,  however,  if  the  convey- 
ance limit  by  apt  words  the  property  to  the  use  of  the  wife.*^ 
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18  See  Thompson  v.  Wilson,  24 
Tex.  Civ.  App.  666,  60  S.  W.  354; 
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Such  recital  is  sufficient  to  vest  the  title  in  the  wife  according 
to  the  instrument  of  conveyance,  subject,  of  course,  to  impeach- 
ment upon  proof  that  funds  other  than  the  wife's  entered  into 
the  purchase.  And  here  the  burden  is  not  upon  the  wife  to 
sustain  the  deed,  but  upon  the  party  asserting  its  invalidity.* 
It  can  hardly  be  said  that  the  wife  can  maintain  any  sort  of 
possession  of  property  unaccompanied  by  the  character  of 
conveyance  mentioned,  such  as  would  be  sufficient  to  rebut  the 
presumption  that  the  property  was  community.  In  the  very 
nature  of  their  relation,  ordinarily,  the  possession  of  one  is 
the  possession  of  both.  The  question  is,  When  was  the  property 
acquired  ?  If  during  marriage,  there  is  presumption  of  com- 
munity, until  such  is  overcome  by  recitals  in  the  conveyance 
or  proper  proofs.  It  will  be  seen,  then,  that  in  cases  of  per- 
sonal property  where  by  law  no  written  conveyance  is  required, 
there  can  be  no  presumption  that  such  is  the  wife's  separate 
property,  unless,  as  in  cases  of  real  property,  a  written  con- 
veyance containing  proper  recitals  be  taken.  Thus,  the  putting 
of  the  wife's  brand  upon  animals  acquired  during  coverture 
raises  no  presumption  that  they  are  hers,  unless  the  record  of 
her  brand  in  some  way  discloses  her  separate  rights." 

The  presumption  of  community  makes  a  prima  facie  case 
that  property  is  of  that  estate,  and  will  prevail  in  the  absence 
of  rebutting  evidence.'  The  rebutting  evidence  must  do  more 
than  to  raise  a  strong  probability  of  the  separate  character  of 
the  property;  it  must  identify  it  as  having  been  acquired  by 
the  wife  in  one  of  the  modes  recognized  by  law.* 


603,  19  S.  W.  710;  Purinton  v. 
Gunter,  3  Tex.  Civ.  App.  525,  22  S. 
W.  1008;  Laufer  v.  PoweU,  30  Tex. 
Civ.  App.  604,  71  S.  W.  549. 

1  Evans  v.  Purinton,  12  Tex.  Civ. 
App.  158,  34  S.  W.  350;  Batte  v. 
Beck,  70  Tex.  754,  8  S.  VV.  544. 

«  Rhodes  v.  Alexander,  19  Tex.  Civ. 
App.  552,  47  S.  W.  754.  But  see 
Schneider  v.  Fowler,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  492. 


S  Rhodes  v.  Alexander,  19  Tex. 
Civ.  App.  552,  47  S.  W.  764;  Bym 
V.  Kle^s,  15  Tex.  Civ.  App.  206,  39 
8.  W.  980;  Winfield  v.  Rilling,  — 
Tex.  Civ.  App.  — ,  132  8.  W.  828. 

4  Albrecht  v.  Albrecht,  —  Tex.  Civ, 
App.  — ,  35  S.  W.  1076;  Kimberlin 
V.  Westerman,  75  Tex.  127,  12  S.  W. 
978 ;  McDougal  v.  Bradford,  80  Tex. 
558,  16  S.  W.  619;  Owens  y.  Herd, 
14  Tex.  Civ.  App.  642,  37  8.  W.  1093, 
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This  rule  that  the  hurden  is  upon  the  wife  to  establish  her 
separate  right  is  not  controlled  by  the  statute  prescribing  that 
where  property  is  seized  and  taken  from  the  possession  of  a 
claimant,  the  burden  of  proof  shall  be  upon  the  plaintiff.  In 
such  case,  when  it  appears  that  the  property  seized  was  acquired 
during  coverture,  the  prima  facie  case  is  made,  and  the  burden 
then  shifts  to  the  wife  to  establish  her  claim  to  the  property.* 
In  case  the  property  in  controversy  is  shown  to  be  a  fund  on 
deposit  in  bank  in  the  wife's  name,  the  burden  of  overcoming 
the  presumption  of  community  has  been  met,  until  further 
proof  is  offered  by  the  community.' 

§  373.  Innocent  purchasers. 

Where  her  property  stands  in  the  name  of  the  community, 
and  is  presumptively  of  such  estate,  purchasers  from  the  hus- 
band having  no  notice  of  her  rights  are  to  be  protected,  since 
they  may  rely  upon  the  title  as  being  where  it  appears  to  be.'' 
Even  if  the  deed  be  to  the  wife, — not  limited  to  her  separate 
use, — a  purchaser  at  execution  sale  against  the  husband,  having 
no  notice  of  the  wife's  separate  interests,  acquires  a  good  title.* 
But  if  the  purchaser  be  the  creditor,  and  credit  his  bid  upon 
the  execution,  he  is  not  a  bona  fide  purchaser  and  as  such 
entitled  to  protection.'  Neither  is  an  attaching  creditor  with- 
in the  equity.*'  A  materialman  who  furnishes  material  for 
improving  such  property  under  similar  circumstances  stands 


App.  21,  48  S.  W.  200;  ThompBon 
V.  Wilson,  24  Tex.  Civ.  App.  666, 
60  S.  W.  354. 

*  Simpson  v.  Texas  Tram  &  Lum- 
ber Co.  —  Tex.  Civ.  App.  — ,  61  S. 
W.  665. 
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art.  4622,  Gen.  Laws,  1913,  p.  62. 

7  Patty  V.  Middleton,  82  Tex.  686, 
17  S.  W.  909;  Malry  v.  Grant,  — 
Tex.  Civ.  App.  — ,  48  S.  W.  614. 

«Cline  V.  Upton,  56  Tex.  319; 
Wallace   v.    Campbell,    54    Tex.    87. 

•  McKamey  v.  Thorp,  61  Tex.  648; 


Bamett  v.  Vincent,  69  Tex.  687,  5 
Am.  St.  Rep.  98,  7  S.  W.  526;  Over- 
street  Y.  Manning,  67  Tex.  661,  4 
S.  W.  248;  Bumham  v.  McMichael, 
6  Tex.  Civ.  App.  496,  26  S.  W.  887 ; 
Hirsch  v.  Howell,  —  Tex.  Civ.  App. 
— ,  60  S.  W.  887;  Evans  v.  Wei- 
born,  74  Tex.  630,  16  Am.  St.  Rep. 
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S.  W.  840. 

10  J.  S.  Brown  Hardware  Co.  v. 
Marwitz,  10  Tex.  Civ.  App.  461,  32 
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upon  the  same  plane  with  purchasers  for  value.**  Purchasers 
of  her  notes  and  stock  certificates  "  from  her  husband,  where 
they  are  not  limited  to  her  separate  use,  take  the  title  upon  the 
same  principle,"  except  where  they  have  notice." 

Where  her  property  stands  in  the  name  of  her  husband,  or 
in  her  own  name  under  such  circumstances  as  to  raise  a  pre- 
sumption that  it  is  community,  and  a  sale  is  threatened  by  a 
creditor  of  the  husband,  equity  will  restrain  such  sale,  and 
prevent  the  rights  of  a  possible  innocent  purchaser  from  attach- 
The  rule,  of  course,  is  not  limited  to  purchasers^  but 


mg. 


16 


extends  to  mortgagees,  or  other  lienees,  as  well.** 


§  374.  Same;  notice. 

The  subject  of  notice  as  affecting  purchasers  and  others 
dealing  with  the  property  of  the  connubial  partnership  has  been 
considered  under  community  property/''  and  little  more  need 
be  added  here,  save  possibly  a  reference,  by  way  of  illustration, 
to  some  of  the  instances  where  the  sufficiency  of  the  evidence 
to  show  notice  of  separate  rights  has  been  considered.  First, 
of  course,  if  one  have  actual  knowledge  of  the  wife's  rights, 
he  cannot  claim  to  be  an  innocent  purchaser  from  another." 
Or  if  the  deed  to  her  through  which  he  necessarily  claims 
shows  on  its  face  that  the  land  was  vested  in  her  separate 
estate,  he  has  no  foundation  for  the  defense."  Neither  can  a 
purchaser  petulente  lite  be  an  innocent  purchaser,'®  nor  can  the 
defense  be  asserted  as  against  one  in  actual  possession  of  the 


"Owens  V.  Hord,  14  Tex.  Civ. 
App.  542,  37  S.  W.  1093,  s.  c.  on 
later  appeal,  20  Tex.  Civ.  App.  21, 

48  S.  W.  200. 

1*  Anderson  v.  Waco  State  Bank, 
92  Tex.  500,  71  Am.  St.  Rep.  867, 
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WLinn  v.  Willis,  1  Posey,  Unrep. 
Ca«.  (Tex.)  158;  Ramey  v.  Eakridgc, 
33  Tex.  Civ.  App.  373,  76  S.  W.  763; 
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MGivens  v.  Carter,  —  Tex.  Civ. 
App.  — ,  146  S.  W.  623. 
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16  Roe  V.  Dailey,  1  Posey,  Unrep. 
Cas.    (Tex.)    248. 

!•  Goode  V.  Pierce,  —  Tex.  Civ. 
App.  —,112  S.  W.  688. 
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1*  Gardenhire  v.  Gardenhire,  — 
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property,  for  possession  may  not  always  be  attributed  to  the 
corded  title ;  it  is  notice  of  every  claim  of  the  occupant* 

§  375.  Liability  and  charges. 

The  extent  of  the  liability  of  the  wife's  separate  property 
has  already  been  considerably  noticed.  The  matter  of  the 
liability  of  her  property  is  a  question  controlled  almost  entirely 
by  statute,  though  not  altogether,  for  she  may  mortgage  it, 
and  it  is  liable  even  where  she  herself  is  not."  But  to  be  sure, 
where  she  herself  is  liable,  her  property,  unless  it  be  exempt 
by  law,  is  also  liable.  Her  estate  is  liable  to  all  the  burdens  of 
taxation,  general  and  special,  that  other  persons'  estates  are. 
It  may  be  taken  for  any  of  the  debts  which  she  is  by  law 
authorized  to  contract,  as  for  necessaries  for  herself  and  chil- 
dren, and  for  expenses  incurred  for  the  benefit  of  her  separate 
property,  all  of  which  have  been  noticed,  for  her  acts  amounting 
to  tort,  and  for  the  expenses  incident  to  the  confinement  and 
maintenance  of  her  insane  husband,  where  he  has  no  estate  of 
his  own,'  and  probably  in  other  cases.  But  it  is  not  liable 
for  the  husband's  debts  or  contracts,  even  though  they  be  con- 
cerning her  estate,*  and  even  though  they  be  necessary  for  the 
preservation  of  such  estate.*  The  early  decision  of  Milbum  v. 
Walker,  11  Tex.  329,  cited  in  Her.  Prob.  Guide,  at  page  474, 
holds  differently,  but  is  not  now  the  law.  To  charge  it,  the 
debt  must  have  been  contracted  by  the  wife  personally,  or  by 
someone  under  her  directions.*  The  services  of  the  husband 
bestowed  in  good  faith  upon  the  wife's  property  give  creditors 
no  rights  therein,  even  though  his  personal  earnings  are  com- 
munity, where  it  is  his  duty  to  care  for,  control,  and  manage 
the  same.^     A  mechanics'  lien  under  the  statute  attaches  to 

1  Collum  V.  Sanger  Bros.  98  Tex.  Sayles'    Tex.    Civ.    Stat.    art.    4621, 

162,  82  S.  W.  459,  83  S.  W.  184.  Gen.  Laws,  1913,  p.  61. 

a  Berry  v.  Hindman,  -  Tex.  Civ.  *  ^">^    ^-    Campbell,   6   Tex.   Civ. 

App.  -,  129  S.  W.  1181.  ^PP-  7^^»  26  S.  W.  295;  Adamson  v. 

.                          ,       ^        ^.      ^  Shiel,  4  Tex.  App.  Civ.  Cas.   (WiU- 

•  Vernon's  Sayles'  Tex.  Civ.  Stat.  „^„.    -^^    iq   c    wr    aha     v 

^  son)    507,   18   S.   W.  464;    Eager  v. 

^^^'  ^^^'^'  Morris,  1  Tex.  App.  Civ.  Cas.  ( White 

4  See  ante,  §§  154,  157.  &  w.)  70. 

5  Smith    V.    Powell.    5    Tex.    Civ.  "^  Kelly,    Contr.    Married    Women, 
App.  373,  23  S.  W.  1100;   Vernon's      149. 
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a  married  woman's  real  estate  where  the  steps  prescribed  are 
complied  with.* 

§  376.  Improvements. 

Since  improvements  placed  upon  land  ordinarily  become 
affixed  thereto,  they  belong  to  the  owner  of  the  fee,  and  the 
usual  presumption  in  favor  of  the  community  does  not  obtain 
merely  because  such  improvements  were  made  during  the  mar- 
riage. So  that,  if  permanent  improvements  be  made  during 
marriage,  on  the  wife's  land,  and  paid  for  out  of  the  husband's 
estate  or  the  community,  they  will  nevertheless  belong  to  the 
wife  as  the  owner  of  the  land,  subject  possibly  to  the  duty 
upon  her  part  to  reimburse  the  husband  or  community.'  But 
it  is  not  a  universal  rule  that  the  wife  is  required  even  to 
reimburse  for  such  improvements.  It  depends  largely  upon  the 
intention  of  the  parties,  the  character  of  the  improvements,  the 
corresponding  benefits  to  the  one  making  them,  and  all  other 
circumstances  bearing  upon  such  intention.  The  husband  may 
be  a  mere  volunteer  in  such  matter,*'  or  othwwise  evidence 
his  intention  to  make  a  gift.  In  no  event  could  the  wife  be 
held  personally  liable  to  creditors  of  the  husband  for  the  value 
of  such  improvements,  in  the  absence  of  a  promise  on  her  part ; 
the  remedy  of  such  creditors,  if  they  have  any,  being  to  have 
such  improvements  sold  for  the  satisfaction  of  their  demands^** 

§  377.  Evidence  of  separate  character;  recitak  in  deed* 

Perhaps  the  most  satisfactory  evidence  in  favor  of  the  sep- 
arate character  of  property  is  the  recital  in  the  instrument 
conveying  it,  that  it  is  separate.*'  But  any  recitation  showing 
such  a  state  of  facts  as  would  in  law  make  the  property  the 
wife's  would  be  equally  effective  as  though  the  deed  limited  the 

•  Johnson  V.  Griffiths,  —  Tex.  Civ.  WWatkins   v.    Watkins,   —   Tex. 
App.  — ,  135  S.  \V.  683.                             Civ.  App.  — ,  119  S.  W.  145. 

•  Dardcn  v.  Taylor,  —  Tex.  Civ.  n  Kane    v.    Ammcrman,   —   Tex. 
App.  — ,  120  S.  w!  944,  citing  Weld-       Civ.  App.  — ,  148  S.  W.  815. 

er  V.  Lambert,  91  Tex.  510,  44  S.  W.  W  Morrison  v.  Clark,  53  Tex.  437. 
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same  to  her  sole  and  separate  use.  Thus,  if  a  deed  convey  upon 
a  gift,  or  a  will  make  a  devise,  or  the  instrument  of  conveyance 
show  that  the  consideration  was  paid  out  of  her  separate 
funds,*'  or  the  conveyance  be  from  the  husband  himself," 
then  in  each  instance  the  separate  character  of  the  property  is 
at  least  prima  facie  shown.  On  the  same  principle  a  convey- 
ance  to  a  woman  reciting  that  she  was  sole  would  after  her 
marriage  show  the  property  to  belong  separately  to  her,  as  an 
acquisition  before  marriage. 

§  378.  Same;  oral  evidence. 

Even  though  the  deed  to  the  wife  fail  to  limit  the  property 
to  her  separate  use,  or  otherwise  to  show  that  the  estate  be- 
longed to  her;  even  though  the  deed  be  to  the  husband;  she 
may  yet  prove  by  evidence  aliunde  that  the  property  is  in 
truth  hers.  For  this  purpose  she  may  show  by  parol  evidence 
that  the  property  was  bought  with  her  funds ;  "  or  that  it 
was  the  intention  of  the  parties  the  same  should  belong  sepa- 
rately to  her ;  *•  or  that  the  conveyance  was  a  gift,"  or  in  pay- 
ment of  a  debt  due  her,  or  any  other  pertinent  fact  to  establish 
the  real  status  of  the  property.  This,  of  course,  could  not  be 
done  to  the  prejudice  of  bona  fide  purchasers. 

The  statements  and  conduct  of  the  husband  may  be  admis- 
sible on  such  issue,  as  so  many  circumstances  tending  to  show 
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the  intention  of  the  parties."  But  such  declarations  of  the 
husband  made  in  the  absence  of  the  wife  cannot  prejudice  her 
rights  to  her  property."  Thus,  his  act  in  disposing  of  it  by 
will  cannot  be  shown,*®  nor  his  rendering  it  for  taxes  in  his  own 
name.*  But  such  declarations  in  favor  of  her  title  are  usually 
received  with  caution,*  especially  where  there  is  a  motive  for 
making  them.* 

At  last,  as  between  the  parties  and  those  claiming  under 
them,  the  character  of  the  property  is  a  question  of  fact,  (where 
not  concluded  by  the  deed,  as  one  from  the  husband  to  the  wife) 
and  the  question  of  the  sufficiency  of  the  evidence,  one  for  the 
court  or  jury  trying  the  case.* 

The  rule  as  to  the  burden  of  proof  has  been  discussed.* 


§  379.  Conflict  of  laws. 

Where  the  wife  resides  abroad,  and  owns  property  here,  her 
capacity  to  contract  and  bind  herself  or  her  property,  being  a 
personal  capacity,  is  determined  by  the  law  of  her  domicil,  and 
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Philipowski  v.  Spencer,  63  Tex. 
604;  Goldstein  v.  Cockrell,  —  Tex. 
Civ.  App.  — ,  66  S.  W.  878. 

!•  Ross  V.  Kornrumpf,  64  Tex. 
390;  McKay  v.  Treadwell,  8  Tex. 
176;  Earle  v.  Thomas,  14  Tex.  583; 
Smith  V.  Redden,  1  Posey,  Unrep. 
Cas.  360;  Clapp  v.  Engledow,  82 
Tex.  290,  18  S.  W.  146. 

•0  Mitchell  V.  Mitchell,  80  Tex. 
101,  105  S.  W.  705;  but  see  Bar- 
ziza  V.  Graves,  25  Tex.  322. 


1  O'Neal  V.  Clymer,  —  Tex.  Civ. 
App.  — ,  61  S.  W.  546. 

«  Coats  V.  Elliott,  23  Tex.  606. 

3  Bagly  V.  Birmingham,  23  Tex. 
453. 

4Hir8ch  V.  Howell,  —  Tex.  Civ. 
App.  — ,  60  S.  W.  887;  Braden  v. 
Gose,  57  Tex.  37 ;  Batte  v.  Beck,  70 
Tex.  754,  8  S.  VV.  644;  Zuckerman 
V.  Munz.  48  Tex.  Civ.  App.  337,  107 
S.  W.  78;  Riddle  v.  Riddle,  —  Tex. 
Civ.  App.  — ,  62  S.  VV.  970;  Gilbert 
v.  Edwards,  32  Tex.  Civ.  App.  460, 
74  S.  VV.  959;  San  Antonio  v.  Grand- 
jean,  91  Tex.  430,  41  S.  W.  477,  44 
S.  W.  476;  Peet  v.  Commerce  &  E. 
Stroot  R.  Co.  70  Tex.  522,  8  S.  W. 
203;  Lawson  v.  Barre,  6  Tex.  217; 
0*KarroIl  v.  OTarrell,  66  Tex.  Civ. 
App.  51,  119  S.  W.  899. 

6  See  ante,  §§  308,  309,  372. 
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her  property  here  held  liable  or  not  accordingly.*  But  as  to 
property  acquired  in  the  foreign  state  the  law  of  that  state 
Jov^  itsVtatus.' 

•  Merrielles  v.  State  Bank,  5  Tex.  Tex.  Ciy.  App.  253,  23  S.  W.  942; 

Civ.  App.  483,  24  S.  W.  564.  Red  River  Nat.  Bank  v.  De  Berry, 

7  Ward  V.  Cameron,  07  Tex.  466,  47   Tex.  Civ.  App.  96,   105  8.   W. 

80  S.  W.  69;   Franklin  v.  Piper,  5  998.    See  ante,  %  341. 
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riage.  S  387.  Same;  quantum  of  proof  re- 
§  383.  Express  trusts.  quired. 

S  384.  Resulting  trusts. 

§  380.  Generally;  definitions. 

It  is  no  part  of  the  present  chapter  to  enter  into  an  extensive 
discussion  of  trusts  generally.  This  is  a  proper  subject  for 
text  writers  upon  that  branch  of  the  law.  It  is  doubtful  if  the 
law  of  trusts  has  any  special  applicability  to  the  law  of  mar- 
ried women,  for,  since  our  married  women  may  now  own  prop- 
erty without  the  intervention  of  trustees,  much  of  the  old-time 
importance  attached  to  the  subject  has  passed  away.  In  the 
general  and  enlarged  sense,  a  trust  is  the  right  to  receive  the 
profits,  and  to  dispose  of  the  land  in  equity.  No  set  of  words 
or  phrases  is  requisite  to  the  raising  of  trusts  where  the  inten- 
tion is  clear. 

The  person  named  as  trustee  ordinarily  is  merely  the  deposi- 
tary of  the  legal  title,  with  a  power;  but  he  owns  no  interest 
in  the  property.* 

§381.  Trusts  for  married  women. 

Since  the  owner  of  separate  property  does  not  take  the  rev- 
enues, the  wonder  is  that  trust  estates  for  the  benefit  of  wives 
are  not  of  more  frequent  occurrence.  By  this  method,  not  only 
the  corpus  of  the  property,  where  such  is  the  intention  of  the 

'Arnold  v.  Southern  Pine  Lum- 
ber Co.  — ■  Tex.  Civ.  App.  — ,  123  S. 
W.  1162,  139  S.  W.  917. 
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donor  or  testator,  is  reserved  to  the  beneficiary,  but  the  rents 
and  revenues  as  well.  It  is  a  common  error  among  those  not 
of  our  profession  to  suppose  that  a  gift  or  conveyance  to  a  mar- 
ried woman  carries  with  it  a  right  upon  her  part  to  take  to 
herself  whatever  of  increase  or  profits  or  revenues  there  may 
arise  out  of  such  estate.  Were  it  once  understood  that  the  con- 
trary of  this  is  the  law,  doubtless  many  donations  of  parents 
and  others  to  married  women  would  be  in  the  form  of  trust 
estates,  with  the  profits  and  revenues  to  her  separate  use.  If 
the  object  be  to  protect  her  in  the  beneficial  enjoyment  of  her 
property,  free  from  liability  for  her  husband's  debts,  no  other 
method  is  so  availing. 

Such  a  trust  is  ordinarily  preserved  during  the  joint  lives  of 
the  husband  and  wife,  but  at  his  death,  she  surviving  him,  hav- 
ing fulfilled  its  purpose,  it  becomes  a  naked,  dry  trust,  and 
falls  to  the  ground.  It  may  even  stipulate  that  it  is  for  her 
life,  yet,  having  no  proper  object  to  serve,  the  husband  being 
dead,  it  will  cease  when  its  only  purpose  has  come  to  an  end. 
The  trust  is,  upon  the  happening  of  such  a  contingency,  exe- 
cuted. It  is  preserved  during  the  husband's  life,  that  it  may 
be  protected  to  her  from  him.  But  when  he  is  dead  she  is  freed 
from  his  control,  and  stands  sui  juris,  and  has  a  right  to  de- 
mand the  control  of  what  in  equity  is  absolutely  hers. 

§  382.  In  contemplation  of  marriage. 

If  a  marriage  be  in  immediate  contemplation,  a  conveyance 
may  also  be  made  in  trust  for  the  benefit  of  a  feme  sole,  free 
from  the  control  of  her  future  husband,  and  from  all  liability 
for  his  debts,  and  the  character,  consideration,  and  effects  of 
the  instrument  will  be  identical  with  those  executed  after 
coverture  of  the  beneficiary.  As  in  the  preceding  cascj  the 
trust  would  cease  upon  the  death  of  the  husband,  whose  statu- 
tory rights  the  instrument  meant  to  abridge.  The  making  of 
such  conveyance,  and  reciting  the  purpose,  evidence  the  in- 
tention to  protect  from  the  husband,  and  that  a  marriage  is 
contemplated.  It  is  not  intended  to  intimate  here  that  con- 
veyances in  trust  may  not  be  made  for  the  beneficial  use  of 
anyone,  but  only  the  effect  of  those  protecting  married  women 
or  those  contemplating  marriage,   against  their  husbands,   is 


TRUSTS.  473 

noticed.  In  this  and  the  preceding  section  the  woman  may 
lierself  be  the  party  grantor  in  such  instruments.  She  may 
convey  her  estate  upon  such  a  trust,  reserving  the  fruits,  rev- 
enues, and  profits  to  herself  against  her  husband's  control ;  and 
in  such  a  case  no  one  yvill  deny  that  upon  the  death  of  her 
husband,  her  former  estate  will  again  become  hers  as  if  no 
trust  had  been  created  therein. 

§  383.  Express  trusU. 

An  express  trust  ordinarily  is  one  arising  out  of  the  direc- 
tion of  the  grantor.  It  is  created  whenever  the  legal  estate  is 
conveyed  to  one  competent  to  take  as  trustee,  for  the  benefit 
of  one  capable  of  holding  as  a  beneficiary.  No  particular  words 
are  necessary  so  long  as  the  intent  is  clear,  but  there  must  be 
a  conveyance  or  transfer  to  a  person  capable  of  holding  it,  an 
object  or  fund  transferred,  and  a  cestui  que  trust  or  purpose 
to  which  it  is  to  be  applied.'  An  express  trust  arises  also  where 
one  agrees  to  hold  for  the  benefit  of  another,  but  wrongfully 
take^  the  deed  in  his  own  name.  This  is  merely  another  form, 
however,  of  the  first  definition,  where  by  reason  of  mistake  or 
fraud  the  deed  does  not  evidence  the  real  contract.  An  express 
trust  is  created  by  act  of  the  parties,  while,  as  we  shall  pres- 
ently see,  an  implied  or  resulting  trust  is  created  by  implica- 
tion of  law. 

The  express  trust  may  be  shown  by  parol  when  such  proof 
does  not  violate  our  statutes  of  fraud  and  convevances.  The 
rule  is  well  stated  in  Allen  v.  Allen,  101  Tex.  362,  107  S. 
W.  528,  thus:  *^Since  the  decision  in  James  v.  Fiilcrod,  5 
Tex.  512,  55  Am.  Dec.  743,  it  has  steadily  been  held  by  this 
court  that  these  statutes  do  not  forbid  proof  of  express  trusts 
by  parol;  but,  to  avoid  giving  this  doctrine  the  effect  of  abro- 
gating the  statutes  entirely,  we  must  use  some  discrimination 
in  ascertaining  what  are  to  be  considered  express  trusts  which 
may  be  proved  by  parol.  Certainly  they  cannot  be  allowed 
to  embrace  conveyances  by  one  of  his  title  to  another,  nor  con- 
tracts bv  one  to  sell  his  title  to  another,  for  that  would  contra- 
diet  the  very  terms  of  the  law.     When  we  examine  the  cases 

•  Austin  V.  CahiU,  99  Tex.  172,  88      S.  W.  542,  89  S.  W.  662. 
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in  which  this  doctrine  is  applied  in  this  state,  we  find  that  they 
involved  transactions  in  which  persons  having  the  titles  have 
in  writing  conveyed  or  contracted  to  convey  those  titles  to  others 
for  the  benefit  of  the  grantors  or  of  third  persons.  Such  benefit 
was  secured  by  agreements  or  understandings  sometimes  be- 
tween the  grantors  and  the  grantees,  and  sometimes  between  the 
grantees  and  third  persons,  but  existing  when  the  titles  vested 
under  the  written  conveyances,  and  subjecting  those  titles  to 
the  trusts  or  confidences  reposed  in  those  who  received  them. 
In  such  cases  the  writing  by  which  the  right  or  title  is  passed  to 
the  trustee  satisfies  the  statute,  and  there  being  no  provision 
in  our  statute,  as  there  is  in  many  others,  prohibiting  parol 
proof  of  express  trusts,  the  courts  have  admitted  such  proof, 
and  this  is  the  doctrine  of  James  v.  Fulcrod  and  the  many 
cases  following  it.  But  when  the  owner  of  land  agrees,  as  did 
Allen,  that  for  a  consideration  it  shall  become  the  property  of 
another,  what  it  that  but  an  attempt  to  convey  his  title,  or  a 
contract  for  the  sale  of  his  title?  Or,  if  the  agreement  be  to 
give  the  property  to  another,  is  it  not  merely  an  attempt 
to  convey  it?  We  can  see  but  one  answer  to  these  ques- 
tions, and  it  is  one  which  brings  the  case  clearly  within  the 
inhibitions  of  the  statute.  The  objection  cannot  be  met  by 
merely  changing  the  name  of  the  transaction.  In  order  to  come 
within  the  doctrine  of  James  v.  Fulcrod,  it  must  be  one  which 
does  not  conflict  with  the  statute."  Such  agreements  clearly 
are  not  inhibited  by  these  statutes  where  they  antedate  the  con- 
veyance, but  in  truth  become  a  part  of  it,*®  and  may  be  shown 
to  establish  the  character  of  the  grantee's  holding  as  upon  an 
express  trust.** 

A  deed  conveyed  land  to  a  husband  in  trust  to  hold  for  the 
sole  use  of  his  wife  for  her  life,  and  in  trust  to  hold  the  re- 
mainder in  fee  for  such  persons  as  she  might  appoint  by  will 
or  deed.  His  interest  being  but  a  personal  trust,  his  subsequent 
conveyance  to  the  wife  did  not  create  an  estate  in  her  subject 
to  the  claims  of  creditors  on  her  death.    The  trust  could  not  be 

W  Henderson  v.  Rusliins:,  47  Tex.  126  S.  W.  10;  Hines  v.  Sparks,  — 

Civ.  App.  485,  105  S.  W.  840.  Tex.  Civ.  App.  — ,  146  S.  W,  289; 

11  Levy  V.  Mitchell,  52  Tex.  Civ.  Goldstein  v.  Cockrell,  —  Tex.  Civ. 

App.  180,  114  S.  W.  172;  Du  Perier  App.  — ,  66  S.  W.  878. 
V.  Du  Perier,  —  Tex.  Civ.  App.  — , 
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thus  arbitrarily  terminated  to  the  prejudice  of  the  children 
who  were  to  receive  the  remainder  in  the  event  of  failure  of 
the  wife  to  nominate  a  beneficiary  under  the  deed.** 

§  384.  Restdtmg  trusts. 

A  trust  in  favor  of  the  wife  arises  where  another  purchases 
with  means  belonging  to  her,  taking  the  conveyance  in  his  own 
name,  and  the  holding  is  in  trust  for  her  whose  means  have 
entered  into  the  purchase."  This  is  ordinarily  known  as  a  re- 
sulting trust.  Where  the  purchase  is  by  the  husband  and  the 
conveyance  taken  in  his  name,  the  title  is  apparently  in  the 
community,  and  as  to  bona  fide  purchasers  and  contract  lien 
creditors  without  notice  she  is  held  to  this  apparent  title;  as 
to  all  others,  she  may  assert  the  trust  arising  in  her  favor." 

If  the  conveyance  be  taken  in  the  name  of  the  wife,  yet  not 
limiting  the  property  to  her  separate  use,  nor  by  apt  words 
indicating  her  separate  rights  therein,  the  like  presumption 
obtains,  and,  her  title  being  only  equitable,  she  cannot  assert 
it  against  one  who  for  value  without  notice  acquired  the  legal 
title."  The  wife's  rights  in  such  cases  are  not  subject  to  the 
r^stration  laws,**  nor  are  they  created  by  agreements  made 


u  Arnold  v.  Southern  Pine  Lum- 
ber Co.  —  Tex.  Civ.  App.  — ,  123 
S.   W.   1162,  8.   c.   139   S.   W.   917. 

1*  Carter  v.  Bolin,  —  Tex.  Civ. 
App.  — ,  30  S.  W.  1084,  H.  c.  later 
decision,  11  Tex.  Civ.  App.  283,  32 
S.  W.  123;  Hunt  v.  Matthews,  — 
Tex.  Civ.  App.  — ,  60  S.  W.  674; 
Mathis  y.  Hoopes,  —  Tex.  Civ.  App. 
— ,  67  S.  W.  644;  Strnad  v.  Strnad, 
29  Tex.  Civ.  App.  124,  68  S.  W.  69; 
Matador  Land  &  Cattle  Co.  v.  Coop- 
er, 39  Tex.  Civ.  App.  99,  87  S.  W. 
235;  Sparks  v.  Taylor,  —  Tex.  Civ. 
App.  — ,  87  S.  W.  740,  s.  c.  99  Tex. 
411,  6  L.R.A.(N.S.)  381,  90  S.  W. 
485;  Ligon  T.  Wharton,  —  Tex.  Civ. 
App.  — ,  120  S.  W.  930;  Heintz  v. 
Heintz,  56  Tex.  Civ.  App.  403,  120 
S.  W.  941;  Houston,  E.  &  W.  T.  R. 


Co.  V.  Charwaine,  30  Tex.  Civ.  App. 
633,  71  S.  W.  401;  Watson  v.  Harris, 
—  Tex.  Civ.  App.  — ,  130  S.  W.  237; 
Kingman-Texas  Implement  Co.  v. 
Herring  Nat.  Bank.  —  Tex.  Civ. 
App.  — ,  163  S.  W.  394. 

14  Ross  V.  Kornrumpf,  64  Tex. 
390;  Stoker  v.  Bailey,  62  Tex.  299; 
Yoe  V.  Montgomery,  68  Tex.  338,  4 
S.  W.  622;  Blum  v.  Rogers,  71  Tex. 
608,  9  S.  W.  596;  Evans  v.  Welbom, 
74  Tex.  630,  16  Am.  St.  Rep.  858, 
12  S.  W.  230. 

15  McKamcy  v.  Thorp,  61  Tex.  648. 
See  ante,  §  373. 

16  Blankenship  v.  Douglas,  26  Tex. 
225,  82  Am.  Dec.  608;  J.  S.  Brown 
Hardware  Co.  v.  Marwitz,  10  Tex. 
Civ.  App.  461,  32  S.  W.  78. 
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prior  or  subsequently  to  the  acquisition  of  the  property;  but 
the  transaction  must  be  such  that  a  trust  arises  at  the  time." 
This  trust  is  not  the  result  of  contract  at  all.  It  arises  by  impli- 
cation of  law,  if  at  all,  at  the  very  moment  of  the  acquisition, 
because  her  means  have  entered  in  whole  or  in  part  into  the 
purchase.  And  this  is  true  whether  used  with  or  without  her 
consent  But  it  is  not  sufficient  to  create  a  trust  in  favor  of 
the  wife  for  the  husband  to  purchase  with  means  belonging  to 
himself  or  the  community,  merely  intending  the  purchase  for 
the  wife.  He  must  do  something  to  evidence  that  intention 
to  make  the  property  hers,  or  there  must  exist  other  reasons  be- 
sides his  mere  intention,  to  create  a  trust  in  her  favor."  Nor 
will  a  trust  result  in  her  favor  merely  because  his  purchases 
are  with  funds  loaned  him  from  the  wife's  separate  estate," 
nor  merely  because  the  husband  paid  for  lands  in  part  by  means 
of  drafts  upon  his  wife,  which  she  honored  and  paid, —  such 
transaction  constituting  them  debtor  and  creditor  only.** 

Such  trust  where  the  beneficiary  is  in  possession  of  the  land 
is  not  subject  to  the  defense  of  limitations  until  an  adverse 
claim  is  asserted,  or  the  trust  is  in  some  way  repudiated.* 

§  385.  Same;  notice  by  recitak  in  deed* 

The  case  of  Montgomery  v.  Noyes,  73  Tex.  203,  11  S.  W. 
138,  is  one  that  may  be  profitably  examined  upon  this  subject. 
It  is  in  apparent,  though  not  real,  conflict  with  the  long-estab- 
lished rule  of  notice  announced  in  Cooke  v.  Bremond,  27  Tex. 
457,  86  Am.  Dec.  626.  A  deed  to  land  was  executed  to  Josiah  T. 
and  Amelia  Harrell,  his  wife,  reciting  in  the  conveyance  that  it 
was  made  **for  and  in  consideration  that  the  heirs  and  legal 
representatives,"  of  whom  Mrs.  Harrell  was  one,  "of  Isaac 
Batterson,  deceased,  have  withdrawn  all  claim  in  and  to  the 
headright  survey  of  James  S.  Holman,  south  of  and  adjoining 

"Parker   v.   Coop,   60  Tex.   Ill;  528;  Blethen  v.  Bonner,  30  Tex.  Civ. 

Cunio  V.  Burland,  1   Posey,  Unrcp.  App.  585,  71  S.  W.  290. 

Cas.   (Tex.)   469.  «0  Torrey  v.  Cameron,  73  Tex.  583, 

"  Johnson  v.  First  Nat.  Bank,  —  11  S.  W.  840. 

Tex.  Civ.  App.  — ,  40  S.  W.  334.  i  Strickland    v.    Baugh,    —    Tex. 

W  Levy  V.  Williams,  20  Tex.  Civ.  Civ.  App.  — ,  169  S.  W.  181. 
App.  051,  49   S.  VV.  930,  50  S.   W. 
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the  2-league  grant  of  John  Austin.'*  The  deed  was  duly  re- 
corded. The  husband  subsequently  conveyed  the  land  to  odiers, 
signing  the  wife's  name,  but  she  in  no  other  manner  joined  in 
the  conveyance.  In  a  dispute  between  the  purchasers  from  the 
husband  and  the  heirs  of  the  wife,  the  court  had  occasion  to 
discuss  the  clause  above  quoted  as  notice  to  the  purchasers  of 
the  equities  of  the  wife  in  the  land.  The  one  side  contending 
that  the  deed  being  to  the  husband  and  wife  during  marriage, 
the  land  was  presumptively  community,  and  the  husband  alone 
authorized  to  convey  it;  while  the  other,  that  the  recitals  in 
the  deed  of  conveyance,  which  was  of  record,  were  sufficient 
to  put  purchasers  upon  notice  that  the  wife's  property  had  paid 
for  the  land,  and  that  she  was  the  equitable  owner  of  the  same. 
The  court  said :  "The  effect  of  the  deed  .  .  .  was  to  vest  the 
legal  title  to  one  undivided  half  of  the  land  conveyed  in  each  of 
the  grantees.  .  .  .  But  the  facts  in  proof  show  that  Mrs.  Har- 
rel's  interest  in  her  separate  right  in  the  location  of  the  Bat- 
terson  certificates  constituted  the  consideration  for  which  the 
deed  was  executed, — not  her  interest  in  the  Batterson  certificate, 
but  in  its  location.  That  interest  was  surrendered,  and  pref- 
erence given  to  the  location  of  the  Ilolman  certificate  in  con- 
sideration of  the  deed  from  Baker,  who  at  the  time  owned  the 
Holman  location.  These  facts  put  the  equitable  title  to  all  the 
land  conveyed  by  the  deed  in  her.  .  .  .  The  deed  recited 
sufficient  facts  concern in(2:  the  consideration  to  put  parties  upon 
inquiry,  and  to  aflFcct  them  with  the  consequences  of  notice 
of  the  fact  that  she  owned  the  land  in  her  separate  right.  .  .  . 
This  recital  indicated  that,  though  the  conveyance  was  to  Har- 
rel  and  wife,  there  was  a  resulting  trust  in  favor  of  the  parties 
making  the  relinquishment,  whoever  they  might  be,  and  it  was 
the  duty  of  purchasers  to  inquire  and  ascertain  who  the  parties 
were."  The  distinction  sought  to  be  made  between  this  holding 
and  the  doctrine  announced  in  Cooke  v.  Bremoud,  27  Tex.  457, 
86  Am.  Dec.  626,  and  Kirk  v.  Houston  Direct  Nav.  Co.  49 
Tex.  213,  and  others,  to  the  effect  that  a  recital  in  the  convey- 
ance that  the  wife  had  made  the  payment  of  the  purchase  money 
is  not  sufficient  to  put  innocent  purchasers  from  the  husband 
upon  inquiry  concerning  her  rights,  is  this :  In  the  one  instance, 
the  recital  not  only  declares  that  the  consideration  was  paid  by 
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the  wife,  but  that  the  same  was  paid  out  of  her  separate  estate ; 
while  in  the  others,  the  mere  recital  that  the  wife  had  paid  the 
consideration  does  not  indicate  that  the  same  was  made  from 
her  separate  funds,  so  as  to  make  the  purchase  hers,  or  even  to 
raise  a  trust  in  her  favor  in  the  land.  The  law  supposes  a  pay- 
ment by  the  wife  to  be  out  of  community  funds  the  same  as 
though  it  were  made  by  the  husband.  But  the  court  in  the  case 
we  are  discussing  further  said  that  "the  recitals  in  the  deed  were 
sufficient  to  put  persons  of  ordinary  prudence  upon  inquiry, 
and  that  defendants  [those  claiming  under  purchase  from  the 
husband]  must  be  held  to  have  had  notice  of  what  they  might 
have  learned  by  such  inquiry."  It  is  gratifying  that  our  su- 
preme court  has  thus  recognized  a  rule  that  will  in  a  measure 
check  the  trend  of  the  doctrine  announced  in  Cooke  v.  Bremond, 
27  Tex.  457,  86  Am.  Dec.  626,  and  others,  which,  to  say  the 
least,  is  of  very  questionable  soundness.  To  say  that  a  recital 
in  a  deed  that  the  wife  had  paid  the  purchase  money  is  not 
sufficient  to  put  a  purchaser  upon  inquiry  as  to  her  rights  is  a 
proposition  of  law  contrary  to  the  experience  of  everyone  upon 
the  facts.  For  we  all  know  that,  upon  being  confronted  with 
such  a  recital,  an  ordinarily  prudent  person's  first  inquiry 
would  be  directed  to  the  possible  equities  of  the  one  whose  means 
had  paid  for  the  land ;  and  it  is  but  reasonable  to  say  that  a  re- 
cital that  the  wife  paid  the  purchase  money  is  equivalent  to  say- 
ing also  that  the  means  used  were  hers.  The  same  recitals  in  a 
deed  to  the  husband  would  not  have  a  like  meaning  at  all,  for  he 
legally  owns  and  controls  another  estate  than  his  own,  viz.,  the 
community. 

§  386.  Same;  evidence  of;  parol. 

Our  statute  of  frauds  does  not  preclude  the  establishment 
of  a  trust  in  lands  by  parol.  The  clause  of  the  statute  requir- 
ing a  writing  refers  only  to  such  suits  as  have  for  their  object 
a  recovery  upon  a  '^contract  for  the  sale  of  real  estate  or  the 
lease  thereof  for  a  longer  term  than  one  year."  As  the  es- 
tablishment of  a  trust  is  neither  a  contract  for  a  sale  nor  a 
lease  of  the  lands,  it  cannot  be  said  to  be  within  the  statute. 
No  provision  requires  the  proof  by  writing  of  the  creation  of 
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a  trust.  And  with  us,  express  and  implied  or  constructive  trusts 
— for  they  all  stand  upon  the  same  footing — may  be  shown  by 
parol.  The  contract  creating  the  one,  and  the  transaction  from 
which  the  other  arises,  may  thus  be  shown*  If  the  trust  be  in- 
grafted upon  the  instrument,  purchasers,  of  course,  take  with 
notice.  Or,  as  in  the  preceding  section,  if  the  conveyance  con- 
tains recitals  sufficient  to  elicit  inquiry,  a  notice  of  what  would 
reasonably  result  from  such  inquiry  is  chargeable.  It  is  hardly 
necessary  again  to  say  that  these  secret  trusts  cannot  be  shown 
to  the  detriment  of  innocent  purchasers  for  value. 

§  387.  Same;  quantum  of  proof  required. 

While  it  is  the  settled  law  of  this  state  that  a  trust  can  be 
shown  by  parol  evidence  to  have  attached  to  the  legal  title,  it 
is  also  well  settled  that  the  same  cannot  be  established  except 
by  clear  and  satisfactory  testimony.*  And  this,  of  course,  casts 
upon  the  party  seeking  to  establish  the  trust  the  burden  of  prov- 
ing it.  By  clear  and  satisfactory  testimony  is  not  meant  that 
the  fact  of  trust  must  be  established  bevond  a  reasonable  doubt,* 
for  this  would  be  requiring  too  great  strictness.  It  is  necessary 
only  that  the  fact  be  satisfactorily  established,  for  the  evidence 
which  will  have  the  effect  of  changing  the  terms  of  a  written 
instrument  should  be  strong  and  convincing.  As  to  what  will 
amount  to  this  strong  and  convincing  proof  no  one  can  say.  Con- 
sidering all  the  circumstances,  whatever  satisfies  the  mind  will 
satisfy  the  law.  However,  it  would  be  improper  for  the  court 
to  instruct  the  jury  that  the  parol  trust  must  be  established 
with  certainty  by  the  proof,  as  this  would  be  misleading,  and 


«  James  v.  Fulcrod,  5  Tex.  512,  55 
Am.  Dec.  743;  Mead  v.  Randolph, 
8  Tex.  191;  Miller  v.  Thatcher,  9 
Tex.  482,  60  Am.  Dec.  172;  Bailey 
V.  Harris,  19  Tex.  109;  Cuney  v.  Du- 
pree,  21  Tex.  211;  Dunham  v.  Chat- 
ham, 21  Tex.  231,  73  Am.  Dec.  228; 
Grooms  v.  Rust,  27  Tex.  231; 
Brotherton  v.  Weathersby,  73  Tex. 
471,  11  S.  W.  605;  Carleton  v.  Rob- 


erts, 1  Posey,  Unrep.  Cas.  (Tex.) 
587 ;  see  ante,  §  383. 

•  Mead  v.  Randolph,  8  Tex.  191; 
Hall  V.  Layton,  16  Tex.  202;  Agri- 
cultural, Mechanical  A,  Blood-stock 
Asso.  V.  Brewster,  51  Tex.  257;  Cu- 
nio  V.  Burland,  1  Posey,  Unrep.  Cas. 
(Tex.)  469;  Whitfield  v.  Diffie,  — 
Tex.  Civ.  App.  — ,  105  S.  W.  324. 

4Markham  v.  Carothers,  47  Tex. 
21. 
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would  imply  that  by  certainty  was  meant  the  absence  of  doubt 
It  would  be  proper  in  such  a  case  to  instruct  the  jury  as  to  the 
legal  effect  of  the  conveyance,  and  to  charge  that  the  parties  to  it 
are  presumed,  in  the  first  place,  to  have  intended  that  it  should 
have  that  effect,  but  that  they  should  find  that  a  trust  was  in- 
tended provided  the  other  evidence  be  sufficient  to  overcome 
that  presumption,  and  to  reasonably  satisfy  them  that  such  was 
in  fact  the  intention.*  This  is  the  quantum  of  proof  required 
in  such  cases.  Any  charge  to  the  jury  telling  them  "that  the 
clearest  and  most  positive  proof  was  necessary,"*  or  "that  more 
than  a  preponderance  of  evidence"  was  required,'  would  neces- 
sarily be  wrong.  As  propositions  of  rules  in  equity  they  may  be 
correct,  but  it  is  improper  to  give  them  in  charge  to  a  jury.' 
A  court  can  safely  go  no  further  than  to  tell  the  jury  that  if 
they  believe  by  a  preponderance  of  proof  that  a  trust  has  been 
shown,  they  will  so  find.* 

In  the  earlier  decisions  of  the  supreme  court  it  was  held  that 
the  testimony  of  one  witness  without  proof  of  corroborating  cir- 
cumstances was  insufficient  to  ingraft  upon  a  deed  a  parol 
trust.**  But  the  rule  seems  to  have  been  much  modified  by 
later  decisions.** 

•  Howard  v.  Zimpelman,  —  Tex.  WNeill  v.  Keese,  6  Tex.  23,  51 
— ,  14  8.  W.  59.  Am.  Rep.  746;  Miller  v.  Thatcher, 

•  Neyland  v.  Bendy,  69  Tex.  711,  9  Tex.  482,  60  Am.  Dec.  172;   Mc- 
7  8.  W.  497.  Clenny    v.     Floyd,     10    Tex.     159 ; 

7  Prattler  V.  Wilkens.  68  Tex.  187.  Hodges   v.   Johnson,    15    Tex.   670; 

4  S.  W.  252.  Cuney    v.    Dupree,    21    Tex.    211 ; 

•  Miller  v.  Yturria,  69  Tex.  649,  7  Grooms  v.  Rust,  27  Tex.  231 ;  More- 
8.  W.  206.  land  v.  Barnhart,  44  Tex.  275. 

» Baylor  v.  Hopf,  81  Tex.  637,  17  ll  Pierce   v.    Fort,   60   Tex.   464 ; 

S.  W.  230.  Whitfield  v.  Diffie,  —  Tex.  Civ.  App. 

— ,  105  S.  W.  324. 
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§  388.  Constitiitioiial  provuions. 

"The  homestead  of  a  family  shall  be,  and  is,  hereby  protected 
from  forced  sale,  for  the  payment  of  all  debts  except  for  the 
purchase  money  thereof,  or  a  part  of  such  purchase  money,  the 
taxes  due  thereon,  or  for  work  and  material  used  in  construct- 
ing improvements  thereon,  and  in  this  last  case  only  when  the 
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work  and  material  are  contracted  for  in  writing,  with  the  con- 
sent of  the  wife  given  in  the  sam^  manner  as  is  required  in 
making  a  sale  and  conveyance  of  the  homestead ;  nor  shall  the 
owner,  if  a  married  man,  sell  the  homestead  without  the  con- 
sent of  the  wife,  given  in  such  manner  as  may  be  prescribed  by 
law.  No  mortgage,  trust  deed,  or  other  lien  on  the  homestead 
shall  ever  be  valid,  except  for  the  purchase  money  therefor,  or 
improvements  made  thereon,  as  hereinbefore  provided,  whether 
such  mortgage,  or  trust  deed,  or  other  lien  shall  have  been 
created  by  the  husband  alone  or  together  with  his  wife ;  and  all 
pretended  sales  of  the  homestead,  involving  any  condition  of 
defeasance  shall  be  void."" 

"The  homestead  not  in  a  town  or  city  shall  consist  of  not 
more  than  200  acres  of  land,  which  may  be  in  one  or  more 
parcels  with  the  improvements  thereon;  the  homestead  in  a 
city,  town,  or  village  shall  consist  of  lot  or  lots,  not  to  exceed 
in  value  $5,000  at  the  time  of  their  designation  as  the  homestead, 
without  reference  to  the  value  of  any  improvements  thereon; 
provided,  that  the  same  shall  be  used  for  the  purposes  of  a  home, 
or  as  a  place  to  exercise  the  calling  or  business  of  the  head  of  a 
family ;  provided,  also,  that  any  temporary  renting  of  the  home- 
stead shall  not  change  the  character  of  the  same,  when  no  other 
homestead  has  been  acquired.''" 

"The  homestead  of  a  family,  not  to  exceed  200  acres  of  land 
(not  included  in  a  town  or  city)  or  any  town  or  city  lot  or  lots 
in  value  not  to  exceed  $2,000,  shall  not  be  subject  to  forced  sale, 
for  any  debts  hereafter  contracted,  nor  shall  the  owner,  if  a 
married  man,  be  at  liberty  to  alienate  the  same,  unless  by  the 
consent  of  the  wife,  in  such  manner  as  the  legislature  may  here- 
after point  out."" 

The  provisions  of  the  Constitutions  of  1861  and  1866  were 
identical  with  the  foregoing,  while  that  of  1869,  art.  XII.  §  15, 
was  as  follows :  "The  homestead  of  a  family,  not  to  exceed  200 
acres  of  land  (not  included  in  a  city,  town,  or  village)  or  any 
city,  town,  or  village  lot  or  lots,  not  to  exceed  $5,000  in  value, 
at  the  time  of  their  destination  as  a  homestead,  and  without 

It  Const.  1876,  art.  xvi.  §  50.         H  Const.  1845  art  vn.  §  22. 
WId.  art.  XVI.  §  51. 
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reference  to  the  value  of  any  improvements  thereon,  shall  not 
be  subject  to  forced  sale  for  debts,  except  they  be  for  the  pur- 
chase thereof,  for  the  taxes  assessed  thereon,  or  for  labor  or 
materials  expended  thereon ;  nor  shall  the  owner,  if  a  married 
man,  be  at  liberty  to  alienate  the  same,  unless  by  consent  of 
the  wife  and  in  such  manner  as  may  be  prescribed  by  law." 

The  idea  of  the  homestead  exemption,  as  embodied  in  law,  is 
strictly  of  American  origin.  The  first  statute  of  this  kind  was 
enacted  by  the  Eepublic  of  Texas,  January  26,  1839.  The  first 
constitutional  guaranty  of  homestead  exemption  was  that  of 
the  Constitution  of  Texas  in  1845,  and  ever  since  that  date  the 
several  Constitutions  of  this  state  have  been  so  framed  as  to 
carefully  preserve  that  guaranty,  with  limitations  removed  and 
benefits  enlarged." 

§  389.  Statutes;  their  tcope  and  object. 

The  statute  defines  the  homestead  in  words  almost  identical 
with  the  section  of  the  Constitution  above  quoted,"  and  in  suit- 
able language  exempts  the  same  from  every  species  of  forced 
sale  save  for  the  purchase  money,  for  taxes  due  thereon,  and  for 
work  and  material  used  in  constructing  improvements  thereon." 

I^ack  of  these  provisions  one  cannot  fail  to  discern  the  object 
of  the  f ramers  of  our  Constitution  and  statutes.  Very  far  have 
they  gone  in  their  efforts  to  vouchsafe  to  the  wife  a  shelter  for 
herself  and  children  against  the  improvidence  of  the  husband 
and  the  greed  of  creditors.  Observing  only  the  rights  of  those 
who  in  a  measure  supply  that  shelter,  and  the  demands  of  the 
Sovereign,  the  wife  is  given  the  power  to  continue  under  its  pro- 
tection at  any  hazard.  It  is  not  for  the  husband,  nor  yet  for 
their  children,  that  the  law  has  thus  interposed;  but,  possibly  in 
a  measure  to  ameliorate  the  burdens  imposed  upon  her  by  our 
marital  laws,  it  has  graciously  perniitted  her  the  privilege  of 
saying  whether  or  no  she  will  part  with  it.  As  was  said  by 
Justice  Moore  in  Iken  v.  Olenick.  42  Tex.  195 ;  "The  leading 
and  fundamental  idea  connected  with  a  homestead  is  imques- 

W  Lucas  V.  Lucas,  104  Tex.  636,  l«  Vernon's  Sayles'  Tex.  Civ.  Stat. 

143  8.  W.  1163.  art.  3786. 

rr  Id.  arts.  3785,  3792. 
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tionably  associated  with  that  of  a  place  of  residence  for  the 
family,  where  the  independence  and  security  of  a  home  may  be 
enjoyed,  without  danger  of  its  loss,  or  harassment  and  disturb- 
ance by  reason  of  the  improvidence  or  misfortune  of  the  head 
or  any  other  member  of  the  family.  It  is  a  secure  asylum  of 
which  the  family  cannot  be  deprived  by  creditors.  Within  its 
sanctuary,  however  urgent  may  be  their  demands,  they  cannot 
intrude."  In  matters  of  sale  and  contracts  for  improvements 
the  wife  is  the  residuary  of  all  power.  Without  her  consent, 
her  home  can  never  be  taken  from  her,  except  it  be  for  unpaid 
purchase  money  or  the  taxes  due  thereon.  This  ample  protec- 
tion of  the  law  extends  to  the  business  as  well  as  the  residence 
homestead  of  the  family. 

The  "protection"  vouchsafed  by  the  Constitution  is  from 
"forced  sale"  for  the  payment  of  all  debts,  with  the  exceptions 
noted,  and  any  attempt  to  seize  and  sell  the  same  while  occupied 
by  the  head  of  a  family  is  absolutely  void,  and  conveys  no  title 
to  the  purchaser.*' 


§  390.  The  ''wife''  and  ''family''  protected. 

The  "family"  and  "wife"  contemplated  in  the  provisions  of 
the  Constitution  and  statutes  imder  consideration  are  the  fam- 
ily and  wife  of  a  lawful  marriage,  and  do  not  embrace  those 
relations  that  exist  in  violation  of  law.  So  a  man  and  women 
living  together,  one  or  both  knowing  their  relations  to  be  un- 
lawful, do  not  constitute  such  a  "family,"  nor  is  the  woman 
such  a  "wife,"  as  will  be  afforded  the  protection  of  the  exemp- 
tion." 

And  a  divorced  wife,  without  children  or  other  person  than 
herself  to  constitute  a  family,  cannot  claim  a  homestead  in  land 
owned  by  her.***  But  if  there  be  children  awarded  to  her  by  the 
decree,  or  living  with  her,  she  would  be  the  head  of  a  family.* 

"Speer   v.   Sykes,    102   Tex.   451,  *  Tiemann    v.    Tiemann,    34    Tex. 

132  Am.  St.  Rep.  896,  119  S.  W.  86.  523;  Holland  v.  Zilliox,  38  Tex.  Civ. 

19  See  ante,  §§  35  and  41.  App.   416,   86   S.   W.   36;    Stone  v. 

20  Lomax  v.  Comstock,  50  Tex.  Civ.  McClellan,  36  Tex.  Civ.  App.  364,  81 
App.  340,  110  S.  W.  7G2,  citing  Bahn  S.  W.  751. 

V.  Starcke,  89  Tex.  203,  59  Am.  St 
Rep.  40,  34  S.  W.  103. 
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It  is  the  ^v^iter's  opinion,  however,  that  a  putative  wife  may 
claim  all  the  privileges  of  the  exemption,  since  she  in  good  faith 
assumed  the  duties  and  obligations  of  a  wife,  and  the  ends  of 
justice  require  that  she  be  included  in  the  protection  of  the 
law.  It  is  noteworthy  that  in  none  of  the  cases  denying  such 
relief  was  the  claimant  an  innocent  putative  wife.  Of  course, 
one  knowing  the  illegality  of  her  relation  would  not  be  a  law- 
ful wife.  The  language  of  the  decisions  warrants  the  views  ex- 
pressed in  the  beginning  of  this  section  and  ante,  §  35,  but  an 
examination  of  the  facts  of  each  will  show  that  such  holding  was 
not  necessary  to  the  conclusion  reached.* 

§  391.  Nature  of  wife's  interest 

The  wife's  homestead  right  is  a  peculiar  right.  It  is,  of 
course,  usually  in  property  a  part  of  the  realty,  but  it  is  in  no 
sense  dependent  upon  her  title  to  the  realty.*  She  may  own  the 
fee,  or  she  may  have  no  title  whatever  therein.  Her  rights  arise 
immediately  when  the  property  shall  be  used  for  the  purposes  of 
a  home,  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family;  in  other  words,  as  it  is  more  frequently  ex- 
pressed, immediately  upon  the  dedication  of  the  property  for 
homestead  purposes.  But  this  is  liable  to  be  misunderstood. 
There  can  be  no  homestead  rights  until  there  is  a  home  to 
exempt.  This  does  not  mean,  however,  that  a  house  shall  have 
been  occupied,  or  even  built;  but  that  there  must  at  least  have 
been  a  preparation  to  improve  or  occupy,  and  this  must  be  of 
such  a  character,  and  to  such  an  extent,  as  to  clearly  manifest 
the  intention  to  make  of  the  place  a  home  for  the  family.*  Her 
rights  may  attach  although  she  may  not  actually  reside  upon 
the  property*  for  actual,  physical  occupancy  is  in  no  sense  the 
test  of  the  rights.  It  must  not  be  understood  that  the  exemp- 
tion is  wholly  to  the  wife,  for  it  is  the  homestead  of  the  family 
that  is  protected,  and  the  lawmakers  have  considered  that  the 

«  See  ante,  §  41.  »  Henderson  v.  Ford,  46  Tex.  627 ; 

SMiddleton  v.  Johnston,  —  Tex.      Moores  v.  Wills,  69  Tex,  109,  5  S. 
Civ.  App.  — ,  110  S.  \V.  789.  W.  675. 

•  Franklin  v.  Coffee,  18  Tex.  413, 
70  Am.  Dec.  292. 


486  MARITAL  RIGHTS. 

best  method  of  protecting  it  to  the  family  is  by  conferring  upon 
the  wife  the  peculiar  rights  given  her.  The  family  may  con- 
sist of  father  and  children  only.*  This  peculiar  right  continues 
so  long  as  the  property  is  occupied  by  the  family  as  a  home,  and 
in  some  instances  even  longer.  It  cannot  be  assigned  nor  sold, 
nor  will  it  descend.  Yet  she  enjoys  a  very  distinct,  personal, 
individual  right,  which,  if  not  property  itself,  may  be  relinquish- 
ed for  a  consideration  which  in  turn  becomes  her  separate  prop- 
erty.'' She  may  also  abandon  it.  Mr.  Freeman,  in  speaking  of 
the  homestead  right  in  connection  with  the  estate  upon  which  it 
is  based,  says  that  it  is  more  analogous  to  an  estate  by  entirety 
than  that  of  joint  tenancy,  they  having  alike  the  four  unities 
of  interest,  title,  time,  and  possession,  while  the  estate  by  en- 
tirety has  the  fifth  unity  of  person;  that  this,  unlike  an  estate 
by  joint  tenancy,  can  be  vested  in  but  two  natural  persons,  who 
are  regarded  as  but  one  in  law ;  who  are  each  seisqd,  not  of  an 
undivided  moiety  of  the  whole,  but  of  an  entirety,  and  seised 
per  tout,  but  not  per  my;  who  cannot  alienate  separately,  but 
must  alienate  jointly;  who  cannot  sever  at  pleasure,  but  hold 
an  estate  which,  while  it  remains  theirs,  is  inseverable;  who 
cannot  have  partition  unless  in  a  divorce  proceeding  severing 
their  matrimonial  relations;  and  who  have  not  the  right  of 
survivorship,  but  upon  decease  of  either  spouse  the  other  con- 
tinues to  hold  the  entire  homestead  estate  as  such.'  The  wife's 
right  is  of  a  personal  nature  and  arises  by  force  of  the  existence 
of  the  conditions  authorizing  it.  Her  claim  is  not  "through" 
or  "under"  her  husband's  title,  as  those  terms  are  popularly 
understood.* 

While  the  right  to  the  exemption  is  a  personal  one  and  may 
be  waived,  as  in  a  legal  proceeding  by  failure  to  plead  it,  yet 
it  cannot  be  waived  in  such  manner  as  to  pass  the  title  to  the 
property  contrary  to  our  conveyance  laws  respecting  the  horae- 

«  Lane  v.  Philips,  69  Tex.  240,  6  her,  39  Tex.  Civ.  App.  629,  88  S.  W. 

Am.  St.  Rep.  41,  6  S.  VV.  610.  409.    See  ante,  §  351. 

7  Blum  V.  Light,  81  Tex.  414,  16  » Freeman,    Cotenancy    k    Parti- 

S.  W.  1090;  Drake  ▼.  Davidson,  28  lion,  §§  49,  64,  86. 

Tex.  Civ.  App.  184,  66  8.  VV.  889;  9McCracken    v.    Taylor,   —    Tex. 

Jones  V.  Jones,  —  Tex.  Civ.  App.  Civ.  App.  — ,  146  S.  W.  693. 
— ,  146  S.  W.  265 ;  Howard  v.  May- 
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stead.  Whether  another  than  the  beneficiary  may  plead  the 
exemption  was  mooted,  but  not  decided,  in  Johnson  v.  Gold- 
stein, —  Tex.  Civ.  App.  — ,  173  S.  W.  458. 

This  peculiar  right  has  been  denominated  a  vested  right  in 
the  property  itself.** 

§  392.  What  is  homestead;  residence. 

The  homestead  is  the  place  of  the  family  residence,  or  the 
property  dedicated  as  such.**  What  amounts  to  a  residence  or 
dedication  will  be  more  specifically  noticed  in  a  subsequent  sec- 
tion. The  subject  is  not  capable  of  definition  in  a  sentence,  but 
for  practical  purposes  is  better  defined  by  discussing  the  various 
elements,  essentials,  and  limitations  attached  to  the  right.  Gen- 
erally, the  homestead  is  the  place,  within  the  constitutional 
limits  as  to  quantity  and  value,  used  by  the  family  for  the  pur- 
poses of  a  home,  or  as  a  place  to  exercise  the  calling  or  business 
of  the  head  of  a  family.  But  to  be  practical  we  must  see  what 
this  means  by  going  into  details. 

§  393.  Same;  business  homestead. 

The  Constitution  of  1876  was  the  first  specifically  to  exempt 
as  a  part  of  the  homestead  the  place  where  the  head  of  the  family 
exercised  his  calling  or  business.  Prior  to  that  Constitution 
the  use  of  a  place  for  such  purpose  did  not  constitute  it  a  part 
of  the  home."  Here,  as  in  residence  homestead,  the  lot  or 
lots  may  be  separate  and  wholly  detached  from  the  one  upon 
which  the  family  resides."  The  business  homestead  is  a  part 
of  the  one  homestead  exempted  by  law,  and  its  combined  value 
with  the  residence  home  must  not  exceed  the  constitutional 
limit.**  If  rural,  the  200  acres  permitted  are  supposed  to  con- 
stitute the  business  homestead  as  well  as  the  residence,  since  the 
calling  or  business  of  those  who  live  in  the  country  is  usually 

W  Parker  v.  Schrimsher,  —  Tex.  Schneider  v.  CampbeU,  1  Tex.  Civ. 

Civ.  App.  — ,  172  S.  W.  165.  App.  314,  21  8.  W.  66. 

11  Holliman  v.  Smith,  39  Tex.  367 ;  ^  St.    Louis    Brewing    Aaso.    v. 

Philleo  v.  Smalley,  23  Tex.  503.  Walker,  23  Tex.  Civ.  App.  6,  64  8. 

It  Iken  V.  Olenick,  42  Tex.  196.  W.  360. 

U  Miller  v.  Menke,  56  Tex.  639; 
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farming  or  a  kindred  vocation,  while  the  vocation  of  those  who 
live  in  our  towns  and  cities  varies.  ^'Therefore,  if  the  head  of 
a  family  be  a  merchant,  in  addition  to  his  home,  his  storehouse 
is  exempt;  if  a  banker,  his  banking  house;  if  a  blacksmith,  his 
shop ;  if  a  lawyer  or  doctor,  his  office ;  if  a  farmer,  his  farm ;  if 
a  gardener,  his  garden,  etc., — the  only  limitation  as  to  quantity^ 
in  case  of  urban  property,  being  one  of  value."  "  There  cannot 
be  two  business  homesteads,**  or  a  residence  homestead  in  the 
city  and  a  rural  business  homestead ;  "  nor  can  one  having  a 
rural  residence  homestead  claim  and  hold  as  a  part  thereof  an 
urban  business  homestead."  The  property  must  be  actually 
used  as  the  place  to  exercise  the  calling  or  business  of  the  head 
of  the  family."  Yet,  as  matter  of  law,  the  actual  transacting 
of  business  at  the  place  is  not  indispensable,  where  the  owner 
has  in  good  faith  opened  it  for  such  purpose.**  But  mere  owner- 
ship of  property  on  which  the  head  of  the  family  might  carry 
on  business,  but  which  is  actually  used  for  other  purposes,  such 
as  renting  out  and  the  like,  will,  of  course,  not  entitle  it  to  the 
protection  of  law.* 


liWaggencr  t.  Haskell,  89  Tex. 
435,  35  8.  VV.  1;  Atkinson  v.  Phares, 
20  Tex.  Civ.  App.  150,  49  S.  W.  653; 
Willis  V.  Morris,  60  Tex.  028,  59 
Am.  Rep.  034,  1  S.  W.  799. 

WWingfield  v.  Hackney,  30  Tex. 
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Island  Plow  Co.  v.  Alien,  102  Tex. 
306,  110  S.  W.  1144. 

WExall  V.  Security  Mortg.  &  T. 
Co.  15  Tex.  Civ.  App.  043.  39  S.  W. 
959;  Baits  v.  Middlesex  Bkg.  Co.  20 
Tex.  Civ.  App.  515,  03  S.  VV.  1040. 
But  see  Dignowity  v.  Lindheim,  — 
Tex.  Civ.  App.  — ,  109  S.  W.  900. 

1»  Williams  v.  Willis,  84  Tex.  398, 
19  S.  W.  083. 

19  McDonald  v.  Campbell,  57  Tex. 
014;  Woeliz  v.  Woeliz,  —  Tex.  Civ. 
App.  — ,  57  R.  W.  905;  Dickson  v. 
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1  Tackabcrry  v.  City  Nat.  Bank, 
85  Tex.  488,' 22  S.  W.  151,  299; 
Fousi  V.  Sanger  Bros.  13  Tex.  Civ. 
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The  rules  for  determining  whether  or  not  a  particular  use 
is  for  the  purposes  protected  by  law  are  determined  much  the 
same  as  in  residence  homesteads;  and,  as  in  those  cases,  the 
right  will  attach  to  any  interest,  whether  legal  or  equitable,*  and 
continue  so  long  as  the  property  is  used  for  the  purposes  pre- 
scribed. The  wife's  rights  are  the  same  in  the  business  as  in 
the  residence  homestead.  It  cannot  be  mortgaged*  or  sold 
without  her  consent;  but  the  husband  may,  by  an  abandonment 
of  his  use  of  it,  deprive  the  property  of  its  exempt  character, 
and  then  convey  without  her  joinder.*  In  the  event  of  an  aban- 
donment of  the  property  by  the  husband,  the  wife  would  have 
no  right  to  continue  its  exempt  character  by  an  occupation  of 
it  herself  for  business  purposes,  for  she  is  not  the  head  of  the 
family.  In  case  he  abandons  her  as  well,  a  different  conclusion 
should  be  reached.  Whether  the  courts  will  say  so  or  not  re- 
mains to  be  seen. 

§  394.  Dedication. 

The  dedication  and  occupancy  of  a  home  are  not  the  work 
of  a  moment,  and  no  precise  stage  of  such  continuous  act  or  acts 
can  be  denominated  the  beginning  of  such  exemptions,  with  the 
assurance  of  its  being  applicable  to  all  cases  alike.  The  time  at 
which  the  right  attaches  depends  upon  a  variety  of  circum- 
stances. It  is  the  place  of  the  home  of  the  family,  and  when 
fairly  selected,  with  the  intention  to  occupy  it  for  such  purpose, 
accompanied  by  acts  of  preparation  indicating  such  intention, 
from  that  moment  when  ascertained,  it  is  homestead.  As  to 
what  acts  will  indicate  that  intention,  they  are  as  varied  as  the 
circumstances  of  each  case  are  varied.  A  sale  of  the  former 
homestead,  and  purchase  of  property  with  the  intention  to 
make  it  the  family  homestead,  accompanied  by  an  occupancy 
by  part  of  the  family  with  a  portion  of  the  household  effects, 
though  the  wife  may  be  absent  in  another  state,*  or  other  acts, 

Houston  V.  Newsome,  82  Tox.  75,  17  •  Woeltz  v.   Woeltr.,  —  Tex.  Civ. 

S.  W.  603;  King  v.  C.  M.  Hapgood  App.  — ,  57  S.  W.  905. 

Shoe  Co.  21  Tex.  Civ.  App.  217,  51  « Willis   v.    Pounds,    6   Tex.    Civ. 

8  W.  532.  App.  512,  25  S.  W.  715. 

•  Post,  §  400;   Brennan  v.  Fuller,  »Moores  v.  Wills,  69  Tex.  109,  5 

14  Tex.  Civ.  App.  509,  37  S.  W.  641.  S.  W.  675 
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such  as  erection  of  buildings  for  the  family  residence,*  even 
though  the  husband  may,  for  lack  of  means,  be  forced  to  suspend 
the  construction  of  such  buildings  for  a  time,  where  he  does  not 
abandon  the  intention ;  ^  or  by  preparation  to  occupy,  such  as 
clearing  a  farm  and  placing  the  lumber  upon  the  premises  for 
a  house ;  *  planting  upon  the  land  and  purchasing  materials  for 
improving  it ;  •  erecting  a  bam  and  stable ;  **  placing  household 
goods  in  the  house,  and  arranging  with  the  occupant  tenant  for 
possession,  in  contemplation  of  marriage  and  use  of  such  prop- 
erty,**— all  these,  and  any  other  similar  acts  of  preparation 
showing  an  immediate  and  bona  fide  intention  of  occupying  the 
property  for  the  purpose  of  a  home,  show  a  sufficient  dedication 
of  the  same  from  the  time  of  such  purchase  and  preparation." 
The  acts  relied  on  to  show  a  dedication  must  be  those  of  the 
husband,  since  by  law  he,  and  not  the  wife,  designates  the  family 
home,  and  his  statements  to  her  at  the  time  of  purchasing  and 
improving  are  res  gestce  showing  his  intention  to  dedicate." 
Of  course,  actual  occupancy  is  the  best  possible  evidence  of 
homestead  rights;  for,  when  property  is  thus  used  for  the  pur- 
poses of  a  home,  none  can  shut  his  eyes  to  the  fact  that  it  is 
such,  nor  will  the  acts  or  intentions  of  the  parties  affect  its  status 
as  exempt  property."  The  occupancy  may  be  of  only  a  portion 
of  the  lands  or  buildings  actually  exempted  by  law.  If  the  na- 
ture of  the  property  be  such  as  that  an  occupancy  of  a  part 
fairly  amounts  to  an  occupancy  and  use  of  all,  then  it  is 
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immaterial  that  the  entire  buildings  or  lands  are  not  occupied, 
physically,  by  the  homesteader.**  But  buildings  and  structures 
entirely  separated  from  the  homestead,  and  not  forming  a  part 
thereof  by  being  used  for  homestead  purposes,  will  not  be  in- 
cluded, although  they  may  in  fact  be  occasionally  used  by  the 
family."  But  where  the  family  actually  own  and  occupy  a 
homestead,  their  intention  to  designate  another,  even  when 
accompanied  by  the  acts  of  preparation  mentioned,  will  not 
have  the  effect  of  exempting  the  new  home  to  them,  for  a  family 
cannot  be  protected  in  the  enjoyment  of  two  homesteads  at  the 
same  time."  Whatever  property  is  occupied  and  used  as  the 
homestead  of  the  family  is  not  only  such  in  fact,  but  in  law,  and 
the  homesteader's  intention  or  declarations  **  have  nothing  to 
do  with  it." 

§  395.  Intention. 

While,  in  determining  the  status  of  property  claimed  as 
exempt  under  the  homestead  law,  intention  may  often  be,  and 
is,  of  vital  importance,  it  is  not  always  to  be  considered  of  con- 
trolling influence,  or  even  considered  at  all.  For,  as  just  stated, 
one's  intention  contrary  to  the  actual  facts  and  uses  of  prop- 
erty will  not  affect  it.**  If  use  makes  it  homestead,  intention 
to  claim  other  property  will  not  destroy  the  exempt  character 
of  that  used.  And  intention  accompanied  by  acta  of  prepara- 
tion to  change  the  homestead  will  not  protect  the  proposed  home- 
stead luitil  the  conduct  and  acts  amount  to  an  abandonment  of 
the  old  one,*  even  if  the  intention  to  occupy  the  proposed  prop- 
erty be  bona  fide.*    Intention  can  be  considered  only  where  no 

1»  King  V.  C.  M.  Hapgood  Shoe  Co.  W  Adams    v.    Kaufman,    11    Tex. 
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homestead  exists  by  actual  use  and  occupancy.  Here  intention 
may,  and  should,  be  looked  to,  for  if  it  were  not  so  an  insolvent 
debtor  might  never  be  able  to  secure  a  homestead.  But  an  in- 
tention to  abandon  property  which  is  in  fact  homestead  does  not 
amount  to  abandonment,'  so  as  to  authorize  the  acquisition  of 
another  by  mere  intention,  though  an  exchange  of  the  home 
for  another  place  with  intention  to  make  a  home  of  the  other 
will  protect  it.*  But  the  fact  that  the  owner  also  owned  other 
property  would  not  preclude  him  from  designating  a  lot  as 
homestead,  if  he  entertained  such  intention,  and  was  making 
appropriate  preparation  to  carry  such  intention  into  effect.* 

Again,  mere  intention  alone  is  never  sufficient  to  clothe  prop- 
erty with  the  attributes  of  a  homestead ;  there  must  be  some  acts 
of  preparation  to  put  such  intention  into  effect."  There  cannot 
be  thcf  preparation  of  a  home  without  this  intention,  but  there 
may  be  the  intention  which  may  never  be  carried  out,  and  hence 
no  homestead  ever  be  acquired.  If  rights  of  others  attach  to 
property  destined  by  the  husband  and  wife  to  be  their  future 
home,  but  such  destination  goes  no  further  than  a  mere  secret 
intention  upon  their  part,  unaccompanied  by  acts  of  preparation 
to  reasonably  put  such  persons  upon  notice  of  their  intention 
and  rights,  the  homestead  claim  will  avail  them  nothing."'     But 


•  Little  V.  Baker,  —  Tex.  — ,  11 
S.  W.  549. 

*Ruther/ord  v.  Cox,  25  Tex.  Civ. 
App.  499,  61  S.  W.  527;  Davidson  v. 
Jefferson,  —  Tex.  Civ.  App.  — ,  08 
S.  W.  822. 

» Furtner  v.  Edgewood  Distilling 
Co.  16  Tex.  Civ.  App.  359,  41  S.  W. 
184. 

«  Muekelroy  v.  House,  21  Tex.  Civ. 
App.  673,  52  S.  W.  1038;  Johnson  v. 
Burton,  39  Tex.  Civ.  App.  249,  87  S. 
W.  181;  Franklin  v.  Coffee,  18  Tex. 
416,  70  Am.  Dec.  292;  Barnes  v. 
White,  53  Tex.  628;  Brooks  v. 
Chatham,  57  Tex.  32;  Cameron  v. 
Gebhard,  85  Tex.  616,  34  Am.  St. 
Rep.  832,  22  S.  W.  1033;  West  End 


Town  Co.  V.  Grigg,  93  Tex.  456,  66 
S.  W.  49,  747;  Cobb  v.  CoUins,  51 
Tex.  Civ.  App.  63,  111  S.  W.  760; 
Wiseman  v.  Watters,  —  Tex.  Civ. 
App.  — ,  142  S.  W.  134;  Black  v. 
Ifanz,  —  Tex.  Civ.  App.  — ,  146  S. 
W\  309;  Johnson  v.  Conger,  —  Ttx. 
Civ.  App.  — ,  166  S.  W.  405;  Black- 
well  V.  Vaughn,  —  Tex.  Civ.  App. 
— ,  176  S.  W.  912. 

f  Bente  v.  Lange,  9  Tex.  Civ.  App. 
328,  29  S.  W.  813;  Wolf  v.  Butler, 
8  Tex.  Civ.  App.  468,  28  S.  W.  51; 
Collier  v.  Betterton,  8  Tex.  Civ.  App. 
479,  29  S.  W.  490 ;  Houston  &  G.  N. 
R.  Co.  V.  Winter,  44  Tex.  597; 
Brooks  V.  Chatham,  57  Tex.  31 ; 
iSwope    V.    Stantzenberger,    59    Tex. 
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should  the  question  of  intention  become  material,  which  it 
often  may,  the  same  may  be  shown  by  the  acts  and  declarations 
of  the  party,  and  even  by  his  conduct  after  such  property  has 
been  sold  imder  execution,  such  as  building  a  house  and  remov- 
ing with  his  family  thereon."  But  it  is  not  every  act  of  im- 
provement that  will  evidence  an  intention  to  dedicate  the  prop- 
erty to  homestead  uses.  The  acts  must  be  such  as  are  calculated 
to  give  notice  of  that  all-important  intention.'  Where  the  acts 
are  of  such  character,  however,  which  at  last  is  a  question  of 
fact  in  every  case,  the  homestead  rights  immediately  attach.*' 

Where  husband  and  wife  owned  no  other  homestead,  and  pur- 
chased property  already  prepared  for  use  as  a  home,  intending 
to  use  it  for  such  purpose  as  soon  as  they  could  get  possession 
of  it,  and  moved  a  few  articles  of  household  furniture  into  the 
house,  their  intention  was  suflScieutly  shown,  although  in  fact 
they  were  prevented  for  several  months  by  reason  of  the  wife's 
illness  from  moving  to  the  property,  during  which  time  it  was 
rented  out.** 

The  parties  themselves  may  always  testify  as  to  what  their 
intentions  were,**  and  even  the  statements  of  the  husband  bear- 
ing on  his  intentions  may  be  introduced  as  res  gestce  of  the  ac- 
quisition.** 

§  396.  In  separate  tracts  or  lots. 

Whether  the  home  be  rural  or  urban,  the  homestead 
may  consist  of  separate  tracts  or  parcels,  not  exceeding 
200   acres   in  the  one  case,   and  of  lot  or  lots  not  exceed- 


387;  Fort  v.  PoweU,  69  Tex.  321; 
Gardner  v.  Douglass,  64  Tex.  70; 
Loessin  v.  Washington,  23  Tex.  Civ. 
App.  515,  67  S.  W.  990;  Dinwiddle 
V.  Tims,  52  Tex.  Civ.  App.  72,  114 
S.  W.  400;  Parker  v.  Cook,  67  Tex. 
Civ.  App.  234,  122  S.  W.  419;  Par- 
sons V.  McKinney,  —  Tex.  Civ.  App. 
— ,  133  S.  W.  1084. 

'Gallagher  v.  Keller,  87  Tex. 
472,  29  S.  W.  647. 

•  Churchwell  v.  Sweeney,  29  Tex. 
Civ.  App.  166,  68  S.  W.  185. 


W  Houston  Ice  &  Brewing  Co.  v. 
Sharp,  —  Tex.  Civ.  App.  — ,  114  S. 
W.  ICO. 

n  Hardin  v.  Neal,  32  Tex.  Civ. 
App.  335,  74  S.  W.  334. 

W  Tliigpen  v.  Russell.  55  Tex.  Civ. 
App.  211,  118  S.  W.  1080. 

"Steves  V.  Smith,  49  Tex.  Civ. 
App.  120,  107  S.  W.  141 ;  Morris  v. 
Simmons,  —  Tex.  Civ.  App.  — ,  138 
S.  W.  800. 
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ing  in  value  $5,000  at  the  time  of  their  designation,  in 
the  other.  The  parcels  need  not  be  adjoining  or  contigu- 
ous to  the  one  upon  which  are  situated  the  dwelling  house 
and  home  of  the  family,  but  may  be  entirely  disconnected 
therewith,  and  even  remotely  situated  therefrom.**  Neither 
feet  nor  miles,  but  use,  is  the  test.  This  observation  is  pertinent. 
The  framers  of  our  law  had  no  thought  of  exempting  200  acres 
of  land  in  the  country,  or  lots  in  a  town  or  city  to  the  value  of 
$5,000,  as  a  home  for  each  family,  upon  which  they  might  reside 
when  they  thought  proper;  but  this  exemption  is  only  in  the 
event  such  lands  or  lots  are  used  for  the  purposes  of  a  home,  or 
as  a  place  to  exercise  the  calling  or  business  of  the  head  of  a 
family.  The  exemption  is  not  of  any  definite  number  of  acres 
or  value  of  lots,  but  of  the  home,  and  the  measure  of  acres  and 
value  of  lots  are  limitations  placed  upon  that  home.  Expres- 
sions may  be  found  in  some  of  the  decisions  which  seem  to 
indicate  that  the  proviso  with  reference  to  the  use  of  the  prop- 
erty for  home  purposes  does  not  apply  to  the  rural  homestead. 
But  the  better  authorities,  as  well  as  the  proper  construction  of 
the  language  of  the  section,  show  unmistakably  that  it  does." 
The  language  of  the  Constitution  indicates  very  clearly  that  the 
occupancy  and  use  of  a  parcel  of  land  not  in  a  town  or  city  will 
impress  that  parcel  with  the  homestead  character  to  the  extent 
of  200  acres  if  it  contains  so  much,  but  that  if  the  homesteader 
owns  separate  and  detached  parcels,  the  parcels  so  detached  from 
that  upon  which  are  situated  the  dwelling  house  and  home  must 
in  some  way  be  used  for  the  purposes  of  a  home.  It  would  never 
do  to  say  that  each  and  every  tract  of  land  owned  by  the  husband 
or  wife,  no  matter  how  remotely  situated  with  reference  to  their 
dwelling  house,  and  regardless  of  the  uses  to  which  the  same  may 
be  put,  would  necessarily  to  the  extent  of  200  acres  be  homestead. 

"Morgan  v.  Morgan,  1  Posey,  Un-  780;  Autry  v.  Reasor,  102  Tex.  123, 

rep.  Cas.    (Tex.)   400;  Dignowity  v.  108    S.    W.    1162,    113   S.    W.    748; 

Baumblatt,  38  Tex.  Civ.  App.  363,  Heidelbach  v.  Carter,  34  Tex.  Civ. 

85  S.  W.  834;  Jolly  v.  Diehl,  38  Tex.  App.  579,  79  S.  W.  346;  Maupin  v. 

Civ.  App.  549,  86  S.  W.  P65;   Car-  McCall,  —  Tex.  Civ.  App.  — ,  64  S. 

roH  v.  Jeffries,   39   Tex.   Civ.   App.  W.  623. 

126,  87  S.  W.  1050;  Cotten  v.  Fried-  "Ante,  §  388;  Brooks  v.  Chat- 
man,  —  Tex.  Civ.  App.  — ,  158  S.  W.  ham,  57  Tex.  31. 


HOMESTEAD  AND  OTHER  EXEMPTIONS.  496 

This  would  be  exempting  land  that  was  not  homestead  in  fact ; 
something  never  contemplated  by  law.  But  where  the  entire  con- 
stitutional amount  is  in  one  tract  or  in  several  which  are  con- 
tiguous,*' the  use  of  any  part  of  the  same  is  a  dedication  of  the 
entire  amount.  The  principle  is  well  stated  in  a  quotation 
from  the  case  of  Iken  v.  Olenick,  42  Tex.  195 :  "The  idea  of 
a  home  or  residence  in  the  country  imports  that  there  is  con- 
nected with  it  the  means  and  opportunity  of  following  the  pur- 
suits of  the  country.  The  mere  exemption  of  the  residence 
would  ordinarily  be  of  little  practicable  benefit  to  the  family 
as  it  would  probably  have  to  be  abandoned,  and  the  family  go 
elsewhere  to  find  employment  from  which  to  realize  a  support. 
The  homestead  exemption  in  the  country  was  therefore  extended 
so  as  to  include  200  acres  of  the  land  previously  occupied,  ap- 
propriated, and  used  in  connection  with  it.  The  land  thus 
exempted  is  evidently  incident  and  appendant  to,  and  from  the 
nature  of  the  case  forms  a  part  of,  the  country  homestead." 
It  is  not  required  that  the  family  actually  cultivate  the  entire 
amount  of  the  exemption,  or  even  so  use  each  tract  sought  to  be 
protected;  if  the  uses  of  disconnected  tracts  are  similar,  and 
all  for  homestead  purposes,  it  is  sufficient.  A  renting  of  one 
tract  as  a  means  of  obtaining  a  partial  support  therefrom  for 
the  family  has  been  said  to  be  a  proper  use  of  the  homestead." 
But  a  tract  separated  from  that  occupied  as  a  homestead,  and 
not  used  in  connection  therewith,  except  that  a  spring  upon  it 
supplies  water  to  the  family,  or  that  it  is  occasionally  used  for 
pasture  for  stock,*'  is  not  such  use  as  will  make  it  a  part  of  the 
homestead." 

To  say  certainly  when  separate  lots  in  a  town  or  city  are  used 
for  homestead  purposes  is  not  an  easy  task.  It  has  engrossed  the 
attention,  and  evoked  the  consideration,  of  our  courts  as  prob- 
ably no  other  branch  of  the  homestead  law.  By  construction 
it  is  held  that  the  provision  that  the  property  may  be  used  for 

W  CampbeH  v.  Macmanus,  32  Tex.  *•  Levy   v.   Lacour,   43   Tex.   Civ. 

442.  App.  191,  94  S.  W.  380;  but  see  8. 

"  Baldeschweiler  v.  Ship,  21  Tex.  c.  49  Tex.  Civ.  App.  163,  108  S.  W. 

Civ.  App.  80,  50  S.  W.  044.    But  see  190. 

Haswell  V.  Forbes,  8  Tex.  Civ.  App.  W  Nex  v.  Mayer,  —  Tex.  — ,  2  S. 

82,  27  S.  W.  566.  W.  819. 
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the  place  of  exercising  the  calling  or  business  of  the  head  of 
a  family  applies  only  to  urban  homesteads,  hence  another  phase 
of  the  subject  that  further  tends  to  embarrass  the  consideration 
of  the  question."^  We  have  seen,  then,  that  the  homestead  in 
a  city  or  town  may  consist  of  lot  or  lots,  and  that  it  is  nowhere 
required  that  such  lots  should  be  contiguous.  There  are  only 
the  limitations  as  to  value  and  use.  From  the  nature  of  the  case 
it  will  be  seen  that  more  than  the  ordinary  lot  in  our  cities  and 
towns  may  be  profitably  used  or  actually  necessary  to  the  enjoy- 
ment of  a  home.  There  are  to  be  gardens,  orchards,  lots,  walks, 
parks,  and  drives,  which  may  not  be  easily  encompassed  within 
the  boundaries  of  one  small  lot.  It  may  be  desirable,  or  even 
necessary,  that  these  lots  be  separated  from  each  other  and  from 
the  dwelling  house,  and  it  has  ever  been  the  policy  of  our  laws 
to  consider  them  as  a  part  of  the  home,  even  in  such  cases, 
where  they  were  actually  used  in  such  a  way  as  to  contribute 
to  the  proper  use  and  enjoyment  of  the  home  place.*  But  where 
the  principal  use  of  a  detached  lot  is  other  than  as  a  home,  it 
will  not  be  protected,  even  though  it  does  in  a  measure  con- 
tribute to  the  support  of  the  family,  as  by  its  rents,  pasturage 
for  the  family's  stock,  and  the  like.*  Where  the  use  of  the  prop- 
erty is  that  of  rental  property  principally,  it  is  not  within  the 
pale  of  the  law,  simply  because  it  may  aid  the  head  of  the  family 
in  its  support,  or  even  be  used  occasionally  by  members  of  the 
family  for  trivial  purposes.'    For,  ^*to  protect  lots  in  a  town  or 


«0  See  ante,  §  393. 

iPryor  v.  Stone,  19  Tex.  371,  70 
Am.  Dec.  341 ;  Hancock  v.  Morgan, 
17  Tex.  582;  Methery  v.  Walker,  17 
Tex.  693;  Iken  v.  Olenick,  42  Tex. 
196;  Arto  v.  Maydolc,  54  Tex.  244; 
Medlenka  v.  Downing,  59  Tex.  32; 
Jacobs  V.  Hawkins,  03  Tex.  1;  Axer 
V.  Bassett,  63  Tex.  545;  Waggener 
V.  Haskell,  89  Tex.  435,  35  S.  W.  1 ; 
Ingle  V.  Lea,  70  Tex.  COO,  8  S.  W. 
325;  Anderson  v.  Sessions,  93  Tex. 
279,  77  Am.  St.  Rep.  873,  55  S.  W. 
1133,  51  S.  W.  874;  Lacour  v.  Levy, 


49  Tex.  Civ.  App.  163,  108  S.  W. 
190;  Wurzbach  v.  Menger,  27  Tex. 
Civ.  App.  290,  65  S.  W.  679. 

«  Allen  V.  Whitaker,  —  Tex.  — , 
18  S.  W.  160;  Achillea  v.  Willis,  81 
Tex.  169,  16  S.  W.  746. 

•  Oppenheimer  v.  Fritter,  79  Tex. 
99,  14  S.  W.  1051;  Blum  v.  Rogers, 
78  Tex.  530,  15  S.  W.  116;  Charles 
V  Chaney,  —  Tex.  Civ.  App  — ., 
26  S.  W.  169;  Wynne  v.  Hudson,  66 
Tex.  1,  17  S.  W.  110;  Hondrick  t. 
Ilendrick,  13  Tex.  Civ.  App.  49,  34 
S.  W.  804;  lleatherly  v.  Little,  21 
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city  not  actually  occupied  by  the  family  residence  or  its  ap- 
purtenances, they  must  be  substantially  used  by  the  family  for 
home  purposes.  When  they  are  detached  by  inclosures  from 
the  homestead  lot  proper,  and  are  improved  for  the  purpose 
of  being  leased  to  tenants,  and  of  thereby  producing  an  income, 
it  is  evident  they  are  no  longer  used  as  adjuncts  of  the  family 
residence,  and  should  be  no  longer  exempt  from  forced  sale," 
and  an  unimportant  subsidiary  use  for  homestead  purposes  will 
not  affect  them.*  To  divide  the  homestead  lot  or  tracts  into  lots, 
streets,  alleys,  etc.,  for  the  purpose  of  selling,  may  indicate 
an  abandonment  of  that  portion  of  the  homestead,  and  subject 
it  to  liability  to  forced  sale.* 

§  397.  In  larger  tract 

If  the  homestead  be  on  land  a  part  of  a  tract  exceeding  200 
acres,  the  head  of  the  family  is  given  the  right  to  designate  the 
homestead  out  of  such  larger  tract.*  A  seizure  and  sale  of  the 
entire  tract  as  against  the  owner  would  be  void  as  to  the  home- 
stead therein,  but  would  be  valid  as  to  the  excess.  The  owner 
of  such  larger  tract  may  sell  it,  subject  always  to  the  homestead 
right  of  the  other  spouse  in  that  part,  not  to  exceed  200  acres 
constituting  the  actual  homestead,  or  he  may  designate  the 
homestead  and  mortgage  the  remainder,  if  such  designation  be 
not  in  bad  faith  toward  the  wif e.^ 

A  court  or  jury  may  in  a  proper  case  make  the  designation,* 
as  upon  a  foreclosure  of  the  owner's  mortgage,  or  a  partition 
in  favor  of  his  vendee,  or  the  like,  and  in  doing  this  a  considera- 
tion of  prior  sales  as  a  negative  act  of  designation  by  the  husband 
would  be  proper.* 

Tex.  Civ.  App.  664,  52  S.  W.  980;  eSee  poet,  §  404. 

Jones  V.  Lee,  —  Tex  Civ.  App.  — ,  41  t  Watkins  Land  Co.  v.  Temple,  — 

S.  W.  196;  Wurzbach  v.  Menger,  27  Tex.  Civ.  App.  — ,  136  S.  W.  1063. 
Tex.  Civ.  App.  290,  65  S.  W.  079.  •  Frank  v.  Zigmond,  22  Tex.  Civ. 

4  Blum  V.  Rogers,  78  Tex.  530,  15  App.  161,  64  S.  W.  271. 
S.  W.  115.  9  Smith  v.  Van  Slyke,  —  Tex.  av. 

•  CuUum   V.   Price,   —   Tex.   Civ.  App.  — ,  139  S.  W.  619. 
App.  — ,  23  S.  W.  711. 

M.  K.*~— 32. 
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f  3M.  Whedbcr  nral  or 

Since  the  familv  u  not  entitled  to  both  a  mral  and  sb  ht^cb 
homeate^dJ^  it  becomes  at  times  yerv  impoitut  to  be  able 
to  eav  what  property  is  rural  and  what  urban.  Wbile  die  law 
speaks  of  lot  or  lots  in  a  city,  town,  or  Tillage,  it  dees  noc  ngceg' 
sarily  mean  the  incorporate  city,  town,  or  rillase  of  oar  slat- 
ute,^^  and  the  expression  is  probably  used  in  a  popular  sense  as 
those  words  are  commonly  understood.  It  is  not  always  easy 
to  tell  where  the  unincorporated  town  or  yillage  stc^ie.  and  the 
country  l>^ns.  The  quantity  of  land  in  the  tract,  its  use« 
proximity  to  the  supposed  town  or  yillage,  and  the  size  and 
nature  of  such  settlement,  are  probably  questions  of  importance 
in  determining  the  answer  to  such  an  interrogatory.**  Where 
the  land  is  within  the  limits  of  an  incorporated  town  or  city,  and 
cut  up  into  lots  which  are  for  sale,  it  is,  of  course,  to  be  con- 
sidered urban  rather  than  rural,  even  though  it  may  be  used 
by  the  owner  for  gardening  and  for  pasture  for  his  stock ; " 
but  not  so,  if  such  lot  is  of  such  size  and  so  conditioned  that  the 
city  exercises  no  municipal  control  over  it;  the  corporate  line 
of  the  city  being  evidence,  but  not  controlling  in  the  matter." 
This  discussion  has  arisen  most  frequently  in  those  cases  where, 
by  an  extention  of  the  limits  of  a  town  or  city,  property  hitherto 
rural  in  its  nature  has  been  included  within  its  boundaries.  It 
is  within  the  power  of  the  legislature  to  provide  for  the  enlarge- 
ment of  the  corporate  limits  of  towns  and  cities  so  as  to  in- 


USwearingen  v.  Bassett,  65  Tex. 
267;  Keith  v.  Hyndman,  57  Tex. 
426;  Posey  v.  Bass,  77  Tex.  512,  14 
S.  W.  166;  Foust  v.  Sanger  Bros.  13 
Tex.  Civ.  App.  410,  35  S.  W.  404; 
Lauchcimer  v.  Saunders,  19  Tex.  Civ. 
App.  392,  47  S.  W.  643;  Parker  v. 
Moody,  43  Tex.  Civ.  App.  492,  96 
8.  W.  650. 

11  Williams  v.  Willis,  84  Tex.  398, 
19  S.  W.  683;  Hargadene  v.  Whit- 
field, 71  Tex.  482,  9  S.  W\  475. 

Wlken   V.   Olenick,   42  Tex.   195; 


Pridgen  v.  Warn,  79  Tex.  588,  15  S. 
W.  559;  Martin  Clothing  Co.  v. 
Henly,  83  Tex.  592,  19  S.  W.  167; 
Crisp  V.  Thrash,  —  Tex.  Civ.  App. 
— ,  52  S.  W.  92;  Jolly  v.  Diehl,  38 
Tex.  Civ.  App.  549,  86  S.  W.  965, 
citing  Mansur  &,  T.  Implement  Co. 
V.  Graham,  —  Tex.  Civ.  App.  — ,  86 
S.  W.  308. 

"Alien  V.  Whitaker,  —  Tex.  — , 
18  S.  W.  160. 

14  First  Nat.  Bank  v.  Litchfield,  — 
Tex.  Civ.  App.  — ,  144  S.  W.  350. 
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elude  rural  property,  even  against  the  owners'  consent,"  and  such 
town  or  city  may  upon  such  land  lay  out  streets,  alleys,  and 
all  public  highways  necessary  for  the  public  convenience,  and 
thus  convert  the  property  into  urban  property,  contrary  to  the 
owner's  wishes.**  But  until  the  city  has  done  this, — that  is, 
converted  the  land  into  urban  property  by  laying  out  streets^ 
alleys,  and  blocks, — or  until  the  owner  himself  has  done  so  and 
thus  recognized  the  property  as  urban  rather  than  rural,  it 
will  retain  its  rural  character."  Whether  it  is  converted  into 
an  urban  homestead  is  a  question  of  fact  to  be  determined  from 
the  circumstances  of  the  case.  The  mere  extension  of  the  cor- 
])orate  limits  of  a  town  or  city  will  not  necessarily  make  it  such, 
because  the  corporate  limits  may  embrace  territory  that  is  not 
a  part  of  the  town  or  city  in  fact.  But  it  should  further  be  made 
a  part  of  a  town  or  city  in  fact  by  cutting  up  into  blocks,  streets, 
and  alleys,  either  by  the  city  or  the  owner.**  After  all,  whether 
a  given  tract  or  lot  claimed  as  homestead  is  to  be  considered  rural 
or  urban  is  a  question  of  fact  for  the  determination  of  the  jury,** 
except  where  the  fact  is  so  clear  that  it  becomes  one  of  law.** 

§  399.  Limitations  at  to  quantity  or  value. 

The  rural  homestead  has  always  been  protected  to  the  extent 
of  200  acres,  including  the  improvements.     It  was  thought 


li  Taylor  v.  Boulware,  17  Tex.  74, 
67  Am.  Dec.  642 ;  Blessing  v.  Galves- 
ton, 42  Tex.  641 ;  Wilder  v.  !^IcCon- 
nell,  91  Tex.  600,  45  S.  W.  145; 
Lauchheimer  v.  Saunders,  27  Tex. 
Civ.  App.  484,  65  S.  W.  500. 

"Wilder  v.  McConnell,  91  Tex. 
600,  45  S.  W.  145. 

"Posey  V.  Bass,  77  Tex.  512,  14 
S.  W.  156;  Wilder  v.  McConnell,  91 
Tex.  600,  45  S.  W.  145;  Neeley  v. 
Case,  —  Tex.  Civ.  App.  — ,  32  S. 
W.  785;  Waggencr  v.  Haskell,  13 
Tex.  Civ.  App.  630.  35  S.  W.  711; 
Clark  V.  Nolan,  38  Tex.  416;  Atkin- 
son V.  Phares,  20  Tex.  Civ.  App.  150, 
49  S.  W.  653;  J.  B.  Watkins  Land 
&  Mortg.  Co.  V.  Abbott,  14  Tex.  Civ. 


App.  447,  37  S.  W.  252;  Ayres  v. 
Lamb,  —  Tex.  Civ.  App.  — ,  40  S. 
W.  1024;  Paris  Exch.  Bank  v.  Hu- 
len,  21  Tex.  Civ.  App.  285,  52  S.  W. 
278. 

!•  Paris  Exch.  Bank  v.  Hulen,  21 
Tex.  Civ.  App.  286,  52  S.  W.  278; 
Ayres  v.  Patton,  51  Tex.  Civ.  App. 
180,  111  S.  W.  1079. 

w  Roberts  v.  Cawthon,  26  Tex. 
Civ.  App.  477,  63  S.  W.  332. 

M  Mikael  v.  Equitable  Securities 
Co.  32  Tex.  Civ.  App.  182,  74  S.  W. 
07;  Ryon  v.  George,  32  Tex.  Civ. 
App.  504,  75  S.  W.  48;  First  Nat. 
Bank  v.  Litchfield,  —  Tex.  Civ.  App. 
— ,  144  S.  W.  350. 


600  MARITAL  RIGHTS. 

proper  to  measure  the  rural  homestead  by  acres  rather  than 
value,  and  to  permit  improvements  thereon  to  any  amount. 
The  limitation  upon  the  urban  homestead  is  that  it  must  not 
exceed  in  value  $5,000  at  the  time  of  its  designation  as  such,^ 
without  reference  to  the  value  of  any  improvements  thereon. 
The  effect  of  the  Constitutions  of  1845  and  1866  was  to  permit 
the  improvements  upon  the  urban  homestead  to  be  considered  in 
determining  its  value,  which  could  not  exceed  $2,000.*  The 
Constitution  of  1869  not  only  raised  the  maximum  value  al- 
lowed, but  excluded  from  the  computation  the  improvements. 
The  valuation  is  determined  at  the  time  of  the  designation  as 
homestead.  And  where  separate  lots  are  purchased  at  different 
times,  the  value  of  all  combined  will  be  taken  as  of  the  date  of 
the  acquisition  and  dedication  of  the  last  lot,  and. not  as  of  the 
different  dates  of  their  respective  destination  to  homestead  uses.' 
As  already  stated,  there  is  no  limitation  upon  the  value  of  the 
improvements  which  the  owner  may  place  upon  his  homestead. 
The  law  will  take  no  notice  of  that.  It  is  protected  to  any 
amount,  regardless  of  the  motives  or  intention  of  the  owner 
in  thus  placing  his  money  in  exempt  property,  and  putting  it 
beyond  the  reach  of  his  creditors.  For  a  man  to  convert  his 
nonexempt  property  into  a  homestead  for  the  purpose  of  put- 
ting it  beyond  the  reach  of  his  creditors  is  not  good  morals,  but 
is  a  wrong  for  which  no  remedy  exists.* 

It  has  been  held  the  excess  in  value  of  the  lot  or  lots  consti- 
tuting the  homestead  may  be  mortgaged,  and  the  purchaser  at  a 
foreclosure  sale  becomes  a  tenant  in  common  with  the  owner  and 
entitled  to  a  partition.**  But  this  is  uncertain  ground.  If 
one  attempting  to  dedicate  property  exceeding  the  constitutional 
limitation  as  to  value  acquires  a  homestead  to  the  extent  of 
that  limitation,  then  it  could  follow  that  a  partition  would  de- 

1  See  ante,  §  388 ;  Lake  v.  Boul-  *  King  v.  C.  M.  Hapgood  Shoe  Co. 

ware,  12  Tex.  Civ.  App.  660,  35  S.  21  Tex.  Civ.  App.  217,  51  S.  W.  632; 

W.  24;   Richards  v.  Nelms,  38  Tex.  Chase  v.  Swayne,  88  Tex.  218,  63 

445.  Am.  St.  Rep.  742,  30  S.  W.  1049; 

« Ante,   §   393 ;    Inge  v.  Cain,   66  post,  §  425. 

Tex.  75.  4*  General    Bonding    &    Casualty 

3  Fitzhugh  V.  Connor,  32  Tex.  Civ.  Ins.  Co.  v.  Trabue,  —  Tex.  Civ.  Appi 

App.  277,  74  S.  W.  83.  — ,  174  S.  W.  690. 
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stroy  the  homestead  through  a  sale.  Perhaps  the  true  rule  is 
that  in  such  case  no  homestead  is  acquired,  or,  if  so,  no  sale  and 
partition  could  be  allowed  to  destroy  it 

§  400.  The  estate  to  support. 

Ownership  of  the  fee  is  not  essential  to  the  existence  of  the 
homestead  right,  but  it  is  ordinarily  attached  to  some  interest  in 
the  realty.  The  homestead  rights  are  the  same  whether  the  fee 
be  in  the  husband,  the  wife,  or  the  community,  or  whether  it 
be  upon  property  to  which  neither  owns  the  fee.  The  homo 
may  even  be  of  such  a  nature  as  to  be  a  mere  chattel,  as  where 
it  is  built  upon  leased  lands,  yet  the  exemption  is  perfect*  It 
follows  then,  of  course,  that  any  sort  of  title,  whether  l^al  or 
equitable,*  will  support  the  claim.^  An  estate  for  life,'  or  a 
leashold  interest,'  or  one  acquired  by  limitations,"  or  an  equita- 
ble interest  in  property  not  paid  for,*^  as  in  public  school  land," 
or  an  interest  in  partnership  property,"  or  an  estate  in  co- 
tienancy,"  are  illustrations  of  the  varied  estates  and  interests 


•  Cullers  V.  James,  C6  Tex.  494, 
1  S.  W.  314;  Ja>w  v.  Tandy,  70  Tex. 
745,  8  S.  W.  620. 

•  Dotson  V.  Barnett,  10  Tex.  Civ. 
App.  258,  41  S.  W.  99;  Tracy  v.  Har- 
bin, 40  Tex.  Civ.  App.  395,  89  S.  W. 
999. 

7  Smith  V.  Chenault,  48  Tex.  455. 

•  Silverman  v.  Landrum,  —  Tex. 
Civ.  App.  — ,  56  S.  W.  107. 

»  Wheatlcy  v.  Griffin,  60  Tex.  209; 
Phillips  v.  Warner,  4  Tex.  App.  Civ. 
Cas.  (Willson)  210,  16  S.  W.  423; 
Anheuser-Busch  Brewing  Asso.  v. 
Smith,  —  Tex.  Civ.  App.  — ,  26  S.  W. 
94;  Allen  v.  Ashbum,  27  Tex.  Civ. 
App.  230,  65  S.  W.  45;  Moore  v. 
Graham,  29  Tex.  Civ.  App.  235,  69 
S.  W.  200 ;  Ellis  v.  Bingham,  —  Tex. 
Civ.  App.  — ,  160  S.  W.  602. 

10  Bridges  v.  Jolinson,  69  Tex.  714, 
7  S.  W.  500;  Ilennessy  v.  Savings  & 
L.  Co.  22  Tex.  Civ.  App.  591,  55  S. 


W.  124;  Williams  v.  Galveston,  -^ 
Tex.  Civ.  App.  — ,  68  S.  W.  651; 
Coler  V.  Alexander,  —  Tex.  Civ.  App. 
— ,  128  S.  W.  604. 

"Lee  V.  Welborne,  71  Tex.  600, 
9  S.  W.  471;  McShan  v.  .Myers,  1 
Posey,  Urep.  Cas.  (Tex.)  100;  Pow- 
ers V.  Palmer,  36  Tex.  Civ.  App.  212, 
81  S.  W.  817. 

"Gibbons  v.  Hall,  —  Tex.  Civ. 
App.  — ,  59  S.  W.  814. 

W  Swearingen  v.  Bassett,  65  Tex. 
267 ;  Gordon  v.  McCall,  20  Tex.  Civ. 
App.  283,  48  S.  W.  1111;  WiUiams 
v.  Meyer,  —  Tex.  Civ.  App.  — ,  04  S. 
W.  60;  Allen  v.  Meyer,  —  Tex.  Civ. 
App.  — ,  65  S.  W.  646. 

HMcBride  v.  Moore,  —  Tex.  Civ. 
App.  — ,  37  S.  W.  450.  Sec  also 
Luhn  V.  Stone,  65  Tex.  439;  Morgan 
V.  Morgan,  1  Posey,  Unrep.  Cas. 
(Tex.)  400;  PoweB  v.  Ott,  —  Tex. 
Civ.  App.  — ,  146  S.  W.  1019. 


502 


MARITAL  RIGHTS. 


that  will  support  the  claim.  The  title  is  unimportant,  since 
the  law  protects  the  home  whatever  and  wherever  it  may  be. 
Yet  the  claim  should  be  predicated  upon  some  substantial  right 
of  present  occupancy  of  the  land,  to  say  the  least.  A  permitted 
occupancy  by  the  owner  of  the  life  estate  will  not  give  to  husband 
and  wife  homestead  rights,  where  they  own  no  estate  or  rights 
whatever  until  the  death  of  such  life  tenant**  Nor  will  a  mere 
cropper  on  l^ds  have  such  interest  as  to  make  exempt  the  crops 
grown  by  him  as  upon  homestead,**  though  a  tenant  whose  in- 
terest amounts  in  law  to  a  leasehold  in  the  land  will."  Nor  can 
there  be  a  homestead  where  there  is  neither  legal  nor  equitable 
title  of  any  character,  as  mere  possession  under  a  parol  gift." 
Of  course,  the  exemption  cannot  be  asserted  as  against  the 
vendor  in  an  executory  sale,  the  lessor  in  a  lease,  the  cestui  que 
trust  in  a  trust,**  or  like  cases. 


§  401.  Things  affixed  to  the  realty. 

Whether  residence  or  business  homestead  the  exemption  ap- 
plies, not  only  to  the  buildings  proper,  but  to  such  other  things 
as  under  the  law  of  real  property  may  be  attached  to  and  become 
a  part  of  the  realty.  Thus,  a  lathe,**  manufacturing  machinery,* 
a  sugar  mill  erected  by  the  owner,*  a  gristmill  and  machinery,* 
and  gin  machinery*  have  been  held,  when  placed  upon  the 
realty  with  the  intention  that  they  should  become  a  part  thereof, 


"Hampton  v.  Gilliland,  23  Tex. 
Civ.  App.  87,  56  S.  W.  572. 

l«Webb  V.  Garrett,  30  Tex.  Civ. 
App.  240,  70  S.  W.  992;  Ellis  v. 
Bingham,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  602,  citing  Tignor  v.  Toney, 
13  Tex.  Civ.  App.  518,  35  S.  W.  881. 

nMcCullough  Hardware  Co.  v. 
Call,  —  Tex.  Civ.  App.  — ,  155  S. 
W.  718;  Nunn-VVeldon  Dry  Goods 
Co.  V.  Haden,  —  Tex.  Civ.  App.  — , 
95  S.  W.  73. 

"Elam  V.  Carter,  55  Tex.  Civ. 
App.  049,  119  S.  W.  914;  Page  v. 
Vaughan,  —  Tex.  Civ.  App.  — ,  173 
S.  W.  541. 


"Keller  v.  Keller,  —  Tex.  Civ. 
App.  — ,  141  S.  W.  581. 

«0  House  V.  Phelan,  83  Tex.  595, 
19  S.  W.  140. 

1  Willis  V.  Morris,  66  Tex.  628,  59 
Am.  Rep.  634,  1  S.  W.  799. 

SHutchins  v.  Mastereon,  46  Tex. 
551,  26  Am.  Rep.  286. 

•  Willis  V.  Moore,  59  Tex.  628,  69 
Am.  Rep.  634,  1  S.  W.  799;  Maro- 
ney  Hardware  Co.  v.  Connellee,  — 
Tex.  Civ.  App.  — ,  25  S.  W.  448. 

♦  Gentry  v.  Bowser,  2  Tex.  Civ. 
App.  388,  21  S.  W.  609. 
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to  be  protected.*  In  such  cases  the  husband  has  no  authority  to 
sell  or  mortgage,  as  it  is  homestead.'  But  a  homestead  right 
cannot  be  predicated  on  machinery  not  affixed  to  land  in  which 
its  owner  has  any  interest,  legal  or  equitable,  for  in  such  cases 
there  is  no  home  for  it  to  form  a  part  of .^ 

The  crops  standing  upon  the  ground,  and  unsevered  there- 
from, are  exempt  from  levy.  If  not  a  part  of  the  realty,  being  so 
situated  thereon  that  they  cannot  be  severed  and  gathered  with- 
out an  infringement  upon  the  homestead  rights,  they  are  pro- 
tected until  actually  severed.' 

§  402.  Issues,  rents,  damages,  royalties. 

A  voluntary  renting  out  of  the  homestead  or  a  part  thereof 
does  not  necessarily  subject  the  portion  so  rented  to  seizure  for 
the  owner's  debts,  but  it  does  make  liable  the  rents.  The  home- 
stead is  exempted  because  it  is  used  by  the  family, — not  rented. 
There  is  no  reason  for  holding  the  rents  to  be  a  part  of  it,  and 
therefore  exempt.'  The  crops  grow  upon  it,  when  gathered, 
are  not  exempt,  nor  are  any  other  issues,  products,  royalties,  or 
profits.^'  However,  a  different  question  arises  should  the  rents 
or  profits  accrue  otherwise  than  by  the  voluntary  act  of  the 
owners,  for  if  one  seize  the  homestead  unlawfully,  he  cannot,  by 
retaining  possession  of  it,  deprive  the  owners  of  its  rents  and 
uses.  These  are  but  incidental  to  a  recovery  of  the  homestead, 
and  are  the  damages  occasioned  by  the  wrongful  act  of  the  party 
seizing,  and  in  no  sense  the  result  of  the  voluntary  act  of  the 


*  See  also  Houston  &  6.  N.  R.  Co. 
V.  Winter,  44  Tex.  597;  Harkey  v. 
Cain,  09  Tex.  146,  6  S.  W.  637. 

•  Phelan  v.  Boyd,  —  Tex.  — ,  14 
S.  W.  290. 

7  Taylor  v.  Prendcrgast,  —  Tex. 
Civ.  App.  — ,  29  S.  W.  87. 

3  Alexander  v.  Holt,  59  Tex.  205; 
Coates  V.  Caldwell,  71  Tex.  19,  10 
Am.  St.  Rep.  726,  8  S.  W.  922 ;  Phil- 
lips V.  Warner,  4  Tex.  App.  Civ.  Cas. 
(Wnison)  210,  16  S.  W.  423;  Sil- 
berberg  v.  Trilling,  82  Tex.  523,  18 


S.  W.  591;  Moore  v.  Graham,  29 
Tex.  Civ.  App.  236,  69  S.  W.  200; 
Parker  v.  Hale,  —  Tex.  Civ.  App. 
— ,  78  S.  W.  556;  Nunn-Weldon 
Dry  Goods  Co.  v.  Haden,  —  Tex. 
Civ.  App.  — ,  95  S.  W.  73 ;  Ellis  v. 
Bingham,  —  Tex.  Civ.  App.  — , 
150  S.  W.  602;  Allen  v.  Ashburn, 
27  Tex.  Civ.  App.  239,  65  S.  W.  46. 

•  Hinzie  v.  Moody,  13  Tex.  Civ. 
App.  193,  35  S.  W.  832. 

10  F.  F.  Collins  Mfg.  Co.  v.  Carr, 
11  Tex.  Civ.  App.  364,  32  S.  W.  366. 
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owners.       Upon  the  same  principle,  damages  recovered  for  an 
injury  to  the  homestead  ought  to  be  protected.** 

§  403.  The  right  to  sdecL 

The  right  to  select  the  homestead  is  a  matter  that  at  times 
may  become  of  much  importance  in  determining  the  exempt 
character  of  .property.  That  is,  whether  the  husband  or  the 
wife  has  the  preference  in  the  matter,  and  if  either,  then  which 
one.  But  one  home  for  the  family  is  protected,  and,  in  case  of 
disagreement  between  husband  and  wife  as  to  which  of  different 
properties  constitutes  their  homestead,  the  world  should  not  be 
left  without  a  means  of  knowing  which  is,  and  which  is  not, 
exempt.  The  husband,  being  the  head  of  the  family,  and  being 
charged  with  the  duty  of  supporting  it,  and  being  liable  for  all 
its  expenses,  is  pre-eminently  the  proper  person  to  choose  the 
home."  The  wife  alone  cannot  do  so."  His  selection  may  in 
fact  be  contrary  to  her  wishes.**  The  domicil  of  the  wife  fol- 
lows— is  drawn  to — that  of  her  husband.  When  he  dedicates 
a  place  as  his  home,  eo  instante  it  becomes  the  home  of  the  wife 
and  family  also.*'  He  may  select  for  the  home  any  property 
controlled  by  him,  whether  owned  by  himself,  the  community, 
or  the  wife,  even  where  there  exists  other  property  better  suited 
to  the  purpose."  This  right,  however,  is  not  to  be  used  as  an 
instrument  of  fraud,  but  must  be  fairly  exercised  toward  the 


11  National  Bank  v.  Kilgore,  17 
Tex.  Civ.  App.  462,  43  S.  W.  505; 
La  Master  v.  Dickson,  17  Tex.  Civ. 
App.  473,  43  S.  W.  911;  Staggs  v. 
Piland,  31  Tex.  Civ.  App.  245,  71  S. 
W.  762. 

MLee  V.  Welborne,  71  Tex.  500, 
9  S.  W.  471;  Gentry  v.  Bowser,  2 
Tex.  Civ.  App.  388,  21  S.  W.  569. 

W  Mitchell  V.  Nix,  1  Posey,  Unrep. 
Cas.   (Tex.)   126. 

1*  Evans  v.  Daniel,  25  Tex.  Civ. 
App.  362,  60  S.  W.  1012;  Steves  v. 
Smith,  49  Tex.  Civ.  App.  128,  107 
S.  W.  141. 


WWard  v.  Baker,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  620. 

leHolliman  v.  Smith,  39  Tex. 
357 ;  Slavin  v.  Wheeler,  61  Tex.  654 ; 
Jordan  v.  Godman,  19  Tex.  273; 
Marler  v.  Handy,  88  Tex.  421,  31  S. 
W.  636;  Duncan  v.  Hand,  —  Tex. 
Civ.  App.  — ,  87  S.  W.  233. 

"Brin  v.  Anderson,  25  Tex.  Civ. 
App.  323,  60  S.  W.  778;  Hunter  v. 
Kelley,  —  Tex.  Civ.  App.  — ,  60  S. 
W.  890;  Anderson  v.  Brin,  —  Tex. 
Civ.  App.  — ,  73  S.  W.  838. 
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wife."  If  he  acta  in  good  faith  he  is  not  responsible  for  mis- 
takes of  judgment,  or  for  the  effects  which  follow  his  decisions. 
It  may  result  in  subjecting  to  liability  the  family  homestead 
possibly  before  another  is  acquired,  yet  it  cannot  be  said  that 
the  husband  is  powerless  to  abandon  the  homestead  without  the 
wife's  consent."  Or  it  may  result  in  causing  the  wife  to  abandon 
her  previous  homestead  for  a  new  one,*®  or  in  appropriating  her 
separate  land  to  such  use  even  where  he  owns  suitable  lands 
himself.*  There  is  no  distinction  in  this  respect  between  the 
residence  and  business  homesteads.'  It  has  been  said  that  when 
husband  and  wife  are  in  accord,  evidence  of  the  wife's  intention 
as  to  homestead  is  admissible  as  tending  to  show  the  intention 
of  the  husband.' 

§  404.  Detignatmg  homestead;  statutes. 

When  the  homestead  of  a  family,  not  being  in  a  town  or  city, 
is  a  part  of  a  larger  tract  or  tracts  of  land  than  is  exempt  from 
forced  sale  as  such  homestead,  the  head  of  the  family  may  desig- 
nate and  set  apart  the  homestead,  not  exceeding  200  acres,  to 
which  the  family  is  entitled.*  The  succeeding  articles  provide 
the  form  for  an  instrument  of  writing  for  such  designation,  and 
stipulate  for  its  registration  by  the  clerk  in  the  record  of  deeds 
for  the  county  where  such  homestead  may  be  situated.  Pro- 
vision is  also  made  for  an  involuntary  designation  when  there  is 
an  excess  liable  for  execution  against  the  owner.  The  evident 
purpose  of  the  statute  is  to  facilitate  the  seizure  and  sale  of  such 
excess  as  there  may  be  above  the  constitutional  limitation.  The 
designation,  when  made  by  the  head  of  the  family  as  provided 
by  the  statute,  is  binding  upon  him  and  all  others  in  privity  with 

!•  McGaughey    v.    American    Nat.  *  Parrish   v.    Frey,    18   Tex.   Civ. 

Bank,  41  Tex.  Civ.  App.  191,  92  S.  App.  271,  44  S.  W.  322. 

W.  1003.  »Gunn   v.   Wynne,   —   Tex.   Civ. 

MRockweH   v.   Hudgens,   57   Tex.  App.  — ,  43   S.   W.  290.     See  also 

Civ.  App.  604,  123  S.  W.  185;  Gib-  Craddock  v.  Edwards,  81  Tex.  609, 

son  V.  Pierce,  —  Tex.  Civ.  App.  — ,  17  S.  W.  228.    See  ante,  §  73,  post, 

146  S.  W.  983.  §  422. 

«0  White  V.  Cowlcs,  —  Tex.  Civ.  4  Vemon^s  Sayles*  Tex.  Civ.  Stat 

App.  — ,  155  S.  W.  982.  art.  3794. 

I  See  post,  §  410. 
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him,  and  operates  as  a  relinquishment  of  the  homestead  claims 
to  all  that  portion  not  included  in  such  designation.^  The  head 
of  the  family  may  also,  subsequently  to  such  designation,  change 
the  boundaries  of  such  homestead  in  like  manner  as  the  original 
designation  is  made,  but  such  change  will  not  injuriously  affect 
those  whose  rights  may  have  intervened  after  such  original  desig- 
nation.' But  he  cannot  by  such  means  renounce  a  part  of  his 
actual  homestead,  and  claim  a  tract  wholly  disconnected  there- 
from, and  not  used  for  homestead  purposes,  in  such  manner  as 
to  make  a  valid  mortgage  upon  the  part  so  sought  to  be  re- 
nounced."' The  statute  does  not  require  that  the  limit  of  200 
acres  shall  be  exhausted  in  such  designation,  any  more  than  it  is 
required  that  the  homestead  in  all  cases  shall  contain  that 
amount;  but  a  setting  apart  of  less,  if  free  from  evil  motive, 
would  be  binding  upon  the  wife,  where  innocent  persons'  rights 
have  intervened,  and  possibly  in  all  cases.  Instances  may  arise 
where  the  wife  may  make  the  designation  contemplated  by 
statute  instead  of  the  husband,  as  where  he  has  deserted  her, 
or  is  otherwise  unable  to  make  it.  It  will  be  observed  that  the 
right  is  to  the  head  of  the  family,  not  the  husband,  and  in  law 
the  wife  sometimes  becomes  the  head  of  the  family,  when  by 
reason  of  the  circumstances  she  is  such  in  fact.  A  failure  to 
make  the  designation  does  not  impair  the  scope  or  force  of  the 
lawful  exemption,  nor  does  the  making  strengthen  it,  further 
than  furnish  clear  evidence  of  the  intention  of  the  owners,  but, 
of  course,  might  operate  as  by  estoppel  in  favor  of  those  whose 
conduct  had  been  influenced  by  the  designation.*  The  statute 
is  not  exclusive;  other  methods  of  designating  the  homestead 
may  be  adopted,  as  by  mortgaging  the  excess  over  200  acres  in 
a  larger  tract.® 

•  Id.  art.  3806.  » Morris    v.    Pratt,   53    Tex.    Civ. 

6  Id.  art.  3816.  App.  181,  116  S.  W.  646;   Watkins 

7  Affleck  V.  Wangermann,  93  Tex.  Land  C!o.  v.   Temple,  —  Tex.   Civ. 
351,  55  S.  W.  312.  App.  — ,   136  S.  W.  1063;   Hughes 

•  Gleed   v.    Pickett,   29   Tex.    Civ.  v.   Hughes,   —   Tex.    Civ.   App.   — , 
App.  101,  68  S.  W.  192,  39  Tex.  Civ.  170  S.  W.  847. 

App.  71.  86  S.  W.  946;  Smith  v.  Van 
Slyke,  —  Tex.  Civ.  App.  — ,  139  S. 
\V.  619. 
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The  instrument  of  designation  need  not  be  signed  or  acknowl- 
edged by  the  wife,*®  nor  is  it  required  that  she  should  in  any 
manner  be  consulted,  further  than  the  designation  by  the  hus- 
band must  be  fairly  exercised,  that  is,  be  free  from  actual 
fraud,  which  is  always  a  question  of  fact.** 

The  statute  has  no  application  whatever  to  homesteads  situ- 
ated within  a  town  or  city,  and  an  attempted  designation  under 
the  statute  will  not  preclude  the  assertion  of  homestead  rights  in 
other  property  which  is  and  was  the  true  homestead  of  the 
family,"  unless  in  those  cases  where  the  act  would  create  an 
estoppel. 

§  405.  Sale,  generaUy. 

"Nor  shall  the  owner,  if  a  married  man,  sell  the  homestead 
without  the  consent  of  the  wife  given  in  such  manner  as  may  be 
prescribed  by  law," — are  the  only  words  to  be  found  in  our  Con- 
stitution in  any  manner  interfering  with  the  free  alienation  of 
the  homestead.  But  this  provision  is  ample  protection  to  the 
wife.  The  "manner  prescribed  by  law"  by  which  married 
women  are  to  evidence  their  consent  to  a  conveyance  of  the  home- 
stead has  already  been  given."  The  conveyance  must  always 
be  by  the  joint  instrument  of  the  husband  and  wife,  for  if  it 
is  in  the  husband's  separate  property  or  the  community,  she  must 
join  by  force  of  the  constitutional  provision  quoted,  and  if  in 
her  separate  property,  then  for  reasons  already  stated.**  Any 
other  conveyance  is  void  as  to  her  homestead  rights,  and  may  be 
repudiated  at  will,**  even  though  the  sale  was  procured  mainly 
through  her  instrumentality,  and  she  declared  that  she  wished  to 
sell,  requested  the  purchaser  to  buy,  and  actually  received  the 
purchase  money.** 

10  Pickett  V.  Gleed,  39  Tex.  Civ.  -      M  Ante,  §  21 T. 
App.  71,  86  S.  W.  946;  McGaughey  H  Ante,  §  194. 

▼.  American  Nat.  Bank,  41  Tex.  Civ.  15  Stallinga   v.    Hullum,    89    Tex. 

App.  191,  92  S.  W.  1003.  431,  35  S.  W.  2;  Myers  v.  Evans,  81 

11  McGaughey  v.  American  Nat.  Tex.  317,  16  S.  W.  1060;  Powell  v. 
Bank,  41  Tex.  Civ.  App.  191,  92  8.  Ott,  —  Tex.  Civ.  App.  — ,  146  S. 
W.  1003.  VV.  1019. 

w  Pellat  ▼.  Decker,  72  Tex.  578,  l«  Hubs  v.  Wells,  17  Tex.  Civ.  App. 

10  S.  W.  696.  195,  44  S.  W.  33. 
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The  act  of  March  21,  1913,  defining  the  property  rights  of 
married  persons "  declares :  "The  homestead,  whether  the 
separate  property  of  the  husband  or  wife,  or  the  community  prop- 
erty of  both,  shall  not  be  disposed  of  except  by  the  joint  convey- 
ance of  both  the  husband  and  the  wife."  This  inhibition  on  first 
impression  might  appear  to  be  a  superfluity,  but  it  is  not.  The 
Constitution  nowhere  forbids  the  owner,  when  a  married  woman, 
to  sell  the  homestead.  Xor  does  that  instrument  require  the 
joinder  of  the  husband  in  conveyances  of  her  separate  property ; 
such  requirement  is  statutory  only.  The  new  act  authorizing  a 
married  woman  to  convey  her  separate  real  estate  without  the 
husband's  joinder  (in  certain  cases)  would  have  resulted  in  such 
a  conveyance  of  the  homestead  situated  on  such  land,  but  for  the 
provision  added.  The  district  court  is  not  authorized  to  em- 
power the  wife  alone  to  convey  her  separate  real  estate  on  which 
is  situated  the  homestead,  unless  it  be  in  those  cases  where  the 
conveyance  is  sought  in  the  adjustment  of  a  lien  or  equity  to 
which  the  homestead  claim  is  subordinate.** 

The  homestead  may  be  sold  by  an  agent  having  a  power  of 
attorney."  But,  for  the  cogent  reasons  above  discussed,  of 
course,  there  can  be  no  parol  gift  of  the  homestead,**  and  its  sale 
is  not  affected  until  a  deed  is  executed  in  conformity  with  law, 
whatever  the  intention,  or  even  agreements,  of  the  parties.* 

§  406.  Same;  by  huiband. 

The  husband,  if  the  owner,  is  forbidden  to  sell  the  home- 
stead without  the  consent  of  the  wife  given  in  the  proper  man- 
ner ;  yet  his  conveyance,  unlike  a  mortgage,  is  not  declared  void, 
and  may  in  a  proper  case  operate  as  an  estoppel  against  his  claim 
to  the  property.  It  has  no  force  whatever  as  to  the  wife  so 
long  as  she  has  any  homestead  rights  \vhatever  in  the  property, 
but  upon  the  acquisition  of  a  new  homestead  her  rights  in  the 
old  one  cease  entirely,  and  she  cannot  recover  it  because  she  has 

"Rev.  Stat.  1911,  art.  4621,  Am.  «0  Harle   v.    Harle,   —   Tex.    Civ. 

Gen.  Laws,  1913,   p.   02.  App.  — ,  166  S.  W.  674. 

w  See  post,  §  407.  i  Texas  Moline  Plow  Co.  v.  Hen- 

W  See  ante,  §  223.  derson,  —  Tex.  Civ.  App.  — ,  168  S. 

W.  414. 
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no  interest  in  it ;  nor  can  the  husband  recover  it  because  of  his 
deed.*  Even  though  no  new  homestead  is  acquired,  if  the  for- 
mer homestead  has  been  actually  abandoned,  there  is  no  reason 
why  the  husband's  deed  alone  in  such  case  will  not  pass  the 
title.'  But  it  must  not  be  understood  from  this  that  the  deed  of 
the  husband  is  valid  for  any  purpose  whatever  so  long  as  the 
wife  or  husband  either  has  a  homestead  right  in  the  property, — 
that  is,  has  not  abandoned  it  and  acquired  another;  for  what- 
ever is  forbidden  by  law  is  as  clearly  invalid  as  though  it  were 
declared  void,  and  to  permit  the  husband  to  bind  even  himself 
by  his  deed  of  the  homestead  would  be  a  material  interference 
with  the  wife's  rights  therein.  Such  a  deed  is  inoperative  for 
any  purpose,  and  may  be  canceled  at  the  instance  of  either 
husband  or  wife,  so  long  as  they  have  not  by  an  abandonment 
brought  themselves  within  the  rule  first  stated  above.^  He  can 
no  more  convey  a  part  than  he  can  convey  the  whole  homestead.* 
If  the  wife,  by  her  insanity,  is  incapable  of  joining  in  the  con- 
veyance, the  husband  may  alone  convey,  for  it  is  not  consistent 
with  reason  to  say  the  law  will  require  an  impossibility  of 
anyone.  If  the  wife  cannot,  by  reason  of  her  insanity,  join  in 
the  deed,  the  statute  has  no  application.  The  statute  authoriz- 
ing the  appointment  of  a  guardian  in  such  cases  will  not  affect 
the  matter.  The  law  contemplates  a  voluntary  and  personal 
assent  to  the  conveyance  by  the  wife,  and  under  such  circum- 


•  Marler  v.  Handy,  88  Tex.  422, 
31  S.  W.  636;  Shields  v.  Aultman, 
20  Tex.  Civ.  App.  345,  50  S.  W.  219 ; 
De  Bajligethy  v.  Johnson,  23  Tex. 
Civ.  App.  272,  56  S.  W.  95.  Cora- 
pare  Gibbs  V.  Mayes,  2  Posey,  Un- 
rep.  Cas.  (Tex.)  215;  Anderson  v. 
Carter,  29  Tex.  Civ.  App.  240,  69 
8.  W.  78;  Kirby  v.  Blake,  53  Tex. 
Civ.  App.  173,  115  S.  W.  674;  Rob- 
ertson V.  Hefley,  55  Tex.  Civ.  App. 
368,  118  S.  W.  1159. 

SRandlenian  v.  Cargile,  —  Tex. 
Civ.  App.  — ,  163  S.  W.  350. 


4  Stallings  v.  Hullum,  89  Tex.  431, 
35  S.  W.  2 ;  Rogers  v.  Renshaw,  37 
Tex.  625;  Colonial  &  U.  S.  Mortg. 
Co.  v.  Thetford,  27  Tex.  Civ.  App. 
152,  66  S.  W.  103;  Anderson  v.  Car- 
ter, 29  Tex.  Civ.  App.  240,  69  S. 
\V.  78;  Vickers  v.  Peddy,  56  Tex. 
Civ  App.  259,  118  S.  VV.  1110;  Pull- 
man v.  Houston,  —  Tex.  Civ.  App. 
— ,  125  S.  W.  69;  Alvord  Nat.  Bank 
V.  Ferguson,  —  Tex.  Civ.  App.  — , 
126  S.  W.  622. 

5  Penn  v.  Case,  36  Tex.  Civ.  App. 
4,  81  S.  W.  349;  Wooten  v.  Pennock, 
62  Tex.  Civ.  App.  430,  114  S.  W.  466. 
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stances  this  cannot  be  had.*  If,  however,  the  property  be  com- 
munity, then  it  is  held  by  force  of  the  statutes  an  administration 
will  be  required,^  except  in  those  cases  where  there  are  no  chil- 
dren and  no  necessity  for  administration.* 

But  it  is  only  while  there  exist  homestead  rights  in  property 
that  the  husband  is  forbidden  to  convey  it.  After  its  abandon- 
ment its  conveyance  is  determined  in  the  same  manner  as  other 
property  belonging  to  its  owner.  The  wife's  right  is  not  prop- 
erty, but  is  a  right  in  property,  and  holds  in  abeyance  the  right 
of  the  owner,  if  the  husband,  to  convey  during  the  existence  of 
such  right  in  her.  The  husband  may  sell  freely  before  the  home- 
stead rights  attach,  and  since  the  homestead  rights  are  inferior 
to  the  claim  for  purchase  money  and  other  valid  liens  and  equi- 
ties existing  at  the  time  of  the  destination  of  property  as  home- 
stead, the  husband  may  separately  convey  for  the  purpose  of 
adjusting  or  discharging  them.  The  dedication  of  property  as 
homestead  does  not  invalidate  prior  existing  valid  liens  and 
encumbrances,  but  only  prevents  others  being  made.  This 
would  be  taking  one  person's  property  and  giving  it  to  an- 
other,— a  thing  the  law  has  never  sanctioned.  If  the  wife 
cannot  assert  successfully  her  homestead  rights  against  a  prayer 
for  sale  of  the  property  to  satisfy  prior  liens,  then  no  harm  can 
come  to  her  from  permitting  the  husband  to  make  disposition 
of  it  for  the  purpase  of  adjusting  such  equities.  As  against  such 
rights  and  equities  the  homestead  right  does  not  attach ;  so  long 
as  they  are  valid  they  have  precedence  of  her  rights  of  home- 
stead, and  hence  the  husband  may  adjust  them  by  renewal  lien,* 
mortgage,^®  sale  in  part,  or  even  by  a  complete  renunciation  of 
the  property  so  burdened.** 


«  Shields  v.  Aultman,  20  Tex.  Civ. 
App.  345,  50  S.  W.  219;  Gilley  v. 
Troop,  —  Tex.  Civ.  App.  — ,  140  S. 
W.  954. 

7  Gibson  v.  Pierce,  —  Tex.  Civ. 
App.  — ,  146  S.  W.  983. 

•  See  ante,  §  201. 

9  Lennox  v.  Sanders,  —  Tex.  Civ. 
App.  — ,  64  S.  W.  ]076. 

10  Johnston  v.  Arrendale,  30  Tex. 
Civ.  App.  504,  71  S.  W.  45. 


"  White  V.  Shepperd,  16  Tex.  163; 
Clements  v.  Lacy,  51  Tex.  150;  Gil- 
liim  V.  Collier,  53  Tex.  692;  De 
Bruhl  V.  Maas,  54  Tex.  464;  Wheat- 
ley  V.  Griffin,  60  Tex.  209;  McCarty 
V.  Brackenridge,  1  Tex.  Civ.  App. 
170,  20  S.  W.  997;  Dickaon  v.  Al- 
len,  —  Tex.  Civ.  App.  — ,  24  S.  W. 
661;  Archenhold  v.  B.  C.  Evans  Co. 
11  Tex.  Civ.  App.  138,  32  S.  W\  795; 
Investors'     Mortg.     Secur.     Co.     v. 
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A  bond  for  title  on  written  agreement  to  sell,  executed  by  the 
husband  before  his  marriage,  is  binding  on  the  wife  whom  he 
subsequently  marries,**  as  to  her  homestead  rights  in  the  prop- 
erty. No  question  of  want  of  notice  could  arise  in  such  a  case 
in  the  wife's  favor,  for  her  rights  are  not  by  purchase  at  all. 
But  this  power  exists  only  so  long  as  the  encumbrance  exists ; 
when  that  is  no  longer  valid,  the  wife's  rights,  attach,"  and  the 
power  is  gone.  This  power  of  the  husband  must,  of  course,  be 
exercised  fairly  toward  the  wife.**  He  must  not  practise  a  fraud 
upon  her  under  the  guise  of  doing  equity  to  others.  She  is  at 
liberty  to  show  that  his  conveyance  for  the  ostensible  purposes 
above  enumerated  was  really  for  other  purposes,  and  hence  (if 
such  be  the  case)  in  fraud  of  her  rights.**  It  is  difficult,  too, 
to  see  how  the  rights  of  innocent  persons  may  be  protected  as 
against  the  wife,  if,  indeed,  the  expression  in  this  connection 
is  allowable.  For  unless  the  wife  be  guilty  of  some  character 
of  fraud,  she  will  not  lose  her  homestead  by  the  act  of  her  hus- 
band, even  if  he  does  deceive  the  purchaser.  What  the  husband 
cannot  do  by  deed,  he  cannot  do  by  contract  or  conduct  amoimt- 
ing  to  estoppel."  For  precisely  this  reason  the  husband  cannot 
ratify  a  voidable  deed  executed  by  himself  and  wife.  He  can 
no  more  waive  homestead  rights  than  he  can  convey  them."  An 
agreement  by  the  husband  to  arbitrate  the  question  of  boundary 


Loyd,  11  Tex.  Civ.  App.  449,  33  S. 
W.  760;  Baker  v.  Collinri,  4  Tex. 
Civ.  App.  621,  23  S.  W.  493;  Cli- 
tu8  V.  Langford,  —  Tex.  Civ.  App. 
— ,  24  S.  W.  325;  Roy  v.  Clarke,  75 
Tex.  28,  12  S.  W.  845;  VVatkins  v. 
Sproull,  8  Tex.  Civ.  App.  427,  28 
S.  W.  356;  Cadwalladcr  v.  Lovece, 
10  Tex.  Civ.  App.  1,  29  S.  W.  660, 
917;  Jones  v.  Harris,  —  Tex.  Civ. 
App.  — ,  139  S.  W.  69;  Evans  v. 
Marlow,  —  Tex.  Civ.  App.  — ,  149  S. 
W.  347;  Roberts  v.  Trout.  13  Tex. 
Civ.  App.  70,  35  S.  W.  323. 


i»  Parriss  v.  Hughes,  50  Tex.  Civ. 
App.  155,  109  S.  W.  1140. 

W  James  v.  Daniels,  —  Tex.  Civ. 
App.  — ,  43  S.  W.  26. 

M  Arnold  v.  Macdonald,  22  Tex. 
Civ.  App.  487,  65  S.  W.  529. 

W  Sherring  v.  Augustus,  11  Tex. 
Civ.  App.  194,  32  S.  VV.  450;  Cad- 
wallader  v.  Campbell,  —  Tex.  Civ. 
App.  — ,  31  S.  W.  829;  Morris  v. 
Gcisecke,  60  Tex.  633. 

WSee  Gober  v.  Smith,  —  Tex. 
Civ.  App.  — ,  30  S.  W.  910. 

n  Cotton  v.  Morrison,  —  Tex. 
Civ.  App.  — ,  140  S.  W.  114. 
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of  homestead  is  not  binding  upon  the  wife  where  she  is  not  a 
party  to  the  agreement ;  "  but  if  she  were  a  party  it  might  be." 

Upon  the  principle  just  discussed,  that  is  that  the  wife's  home- 
stead rights  cannot  be  devested  by  the  deed  or  act  of  the  husband 
alone  short  of  a  prior  good  faith  abandonment  of  the  use,  the 
failure  of  the  husband  to  protest  against  the  sale  by  his  general 
assignee  of  the  business  homestead  will  not  warrant  an  estoppel 
vesting  title  in  the  purchaser.** 

The  husband  may  alone  convey  a  part  of  the  tract  whereon 
is  situated  the  homestead,  if  the  portion  conveyed  really  forms  no 
part  of  the  land  actually  used  for  a  home,  and  there  remains 
the  constitutional  amount  to  the  family.^  So,  too,  the  husband 
may  lease  the  homestead  without  the  wife's  consent,  at  least  for 
a  reasonable  time.* 

It  is  not  every  encumbrance  against  the  homestead  that  will 
authorize  the  husband  alone  to  convey,  even  where  the  purchaser 
assumes  the  indebtedness.*  The  principle  is  that  there  must 
exist  a  reasonable  necessity  for  the  sale  by  reason  of  the  encum- 
brance; in  other  words,  the  sale  must  have  been  made  for  the 
purpose  of  discharging  a  lien  or  adjusting  an  equity.  The  power 
of  the  husband  to  sell  in  the  adjustment  of  fair  equities  or  in 
satisfaction  of  liens  will  not,  however,  include  the  right  to  sell 
through  an  agent  duly  appointed  before  marriage.  Marriage 
revokes  such  power  of  attorney,*  unless,  of  course,  the  power  is 
coupled  with  an  interest.  The  agent  would  have  no  greater 
power  than  the  husband  himself  possessed  after  the  marriage. 
It  is  perhaps  not  exactly  accurate  to  speak  of  the  power  as  being 
revoked,  but  it  is  subordinate  to  the  wife's  rights.  A  sale  by 
the  agent  would  no  doubt  be  as  good  as  one  by  the  husband. 

Again,  the  wife's  protection  against  the  sale  by  the  husband 

IS  Oldham    v.    Medearis,    —   Tex.  Bromberg,   2S   Tex.   Civ.  App.   145, 

Civ.  App.  — ,  40  S.  W.  350.  66  S.  VV.  468. 

19  Ante,   §   167.  «  Engelhardt  v.  Batla,  —  Tex.  Civ. 

•0  McDowell  V.  Northcross,  —  Tex.  App.  — ,  31  S.  W.  324. 

Civ.  App.  — ,  162  S.  W.  13.  «  Gibbons   v.    Hall,   —   Tex.    CW. 

1  Neiman  v.  Schuster,  —  Tex.  Civ.  App.  — ,  69  S.  W.  814. 

App.  — ,  43  S.  W.   1075;   Mass  v.  4  Henderson  v.  Ford,  46  Tex.  627. 


HOMESTEAD  AND  OTHER  EXEMPTIONS.  613 

Without  her  consent  may  be,  and  is,  lost  by  her  unjustifiable 
abandonment  of  it  and  him.  It  is  then  no  longer  her  homestead.* 
But  the  prohibition  against  sale  by  the  husband  does  not  apply 
to  the  proceeds  of  a  voluntary  sale  or  exchange  of  the  homestead, 
notwithstanding  such  proceeds  are  exempt  under  the  statute  for 
a  period  of  six  months  from  the  sale.  They  are  not  the  home- 
stead.* 

§  407.  Same;  by  the  wife. 

The  wife's  right  to  sell  the  homestead  without  the  husband's 
joinder  arises  only  in  those  extraordinary  instances  where,  by 
reason  of  the  abandonment,^  incarceration  in  the  penitentiary,' 
or  insanity  of  the  husband,*  she  is  authorized  to  act  as  a  feme 
8ole}^  For  the  reasons  shown  in  the  preceding  section,  admin- 
istration would  be  required  in  case  of  the  insanity  of  the  hus- 
band where  the  homestead  was  community,  and  there  existed 
a  necessity  for  such  administration. 

It  has  been  held  in  a  few  cases  that  a  deed  of  the  wife  in 
which  the  insane  husband  joined  was  voidable."  But  an  ex- 
amination  of  those  cases  shows  that  the  contract  in  each  instance 
was  voidable  as  to  the  husband  because  of  his  insanity,  and 
further  was  voidable  as  to  the  wife  because  of  coercion,  a  fail- 
ure of  the  notary  properly  to  take  her  acknowledgement,  or  other 
similar  vice.  In  no  case  has  it  been  held  that  the  wife's  valid 
conveyance  of  her  property  was  voidable  for  the  insanity  of  her 
husband,  signing  with  her,  or  void  because  of  his  failure  to 
sign. 

Of  course,  no  contingency  could  arise  that  would  authorize  the 
wife,  as  such,  to  sell  the  homestead  or  separate  property  of  the 
husband. 

»  Mann  ▼.   Wilson,  39   Tex.   Civ.  •  Slator  ▼.  Neal,  64  Tex.  223. 

App.  Ill,  86  S.  W.  1061;  Hughes  ▼.  »Gilley   ▼.    Troop,    —   Tex.    Civ. 

Hughes,  —  Tex.  Civ.  App.  — ,  170  S.  App.  — ,  146  S.  W.  954. 

W.  847.  W  See  ante,  §§  200,  201,  and  202. 

«  Witt  V.  Teat,  —  Tex.  Civ.  App.  11  Pearson  v.  Cox,  71  Tex.  246,  10 

— ,  167  S.  W.  302;  RusseU  v.  Ham-  Am.  St.  Rep.  740,  9  S.  W.  124;  Mc- 

ilton,  —  Tex.  Civ.  App.  — ,  174  S.  Falls  v.  Brown,  —  Tex.  Civ.  App. 

W.  705.  — ,  36  S.  W.   1110,  8.  c.  37  S.  W. 

7  Hector   v.   Knox,   63   Tex.    613;  784. 
Mabry  v.  Citizens'  Lumber  Co.  47 
Tex.  Civ.  App.  443,  105  S.  W.  1156. 
aL»  R.-^^3. 
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Upon  analogy,  the  wife  alone  might,  through  an  order  of  the 
district  court,  sell  or  encumber  the  homestead  situated  on  her 
separate  real  estate,  under  those  circumstances  where  the  hus- 
band would  have  that  right,  as  in  the  payment  of  purchase 
money,  adjusting  liens  or  equities,  or  the  like.  The  homestead 
claim  being  inferior  to  these,  the  late  statute  requiring  the  joint 
conveyance  would  not  govern." 

§  408.  Same;  for  roads,  streets,  etc. 

A  right  of  way  is  not  a  title,  it  is  an  easement;  and  the  in- 
hibition being  against  the  sale  by  the  husband,  it  is  not  thought 
that  a  conveyance  of  a  right  of  way  by  the  husband  to  a  railway 
company  will  come  within  the  statute.  Be  that,  however,  as  it 
may,  if  the  easement  across  the  land  does  not  materially  inter- 
fere with  the  use  and  enjoyment  of  the  homestead,  the  husband 
may  grant  it  without  the  concurrence  of  the  wife."  Otherwise, 
of  course,  if  it  amounts  to  a  substantial  taking  of,  or  material  in- 
terference with,  the  homestead  use."  Subject  to  the  same  limita- 
tion,— ^that  is,  that  it  does  not  materially  interfere  with  the  use 
and  enjoyment  of  the  property  for  homestead  purposes, — the 
husband  may,  without  the  consent  of  the  wife,  dedicate  a  portion 
of  the  property  to  a  city  for  streets  and  alleys.**  A  perpetual 
easement  in  land,  being,  however,  a  qualified  determinable  fee, 
which  can  be  created  only  by  deed  or  grant,  the  husband  alone 
has  no  power  to  convey  such  right  in  the  wife's  separate  lands.** 

§  409.  Contracts  to  sell;  options. 

For  reasons  too  obvious  to  mention,  the  wife's  parol  agreement 
to  sell  the  homestead  at  a  future  day  cannot  be  enforced  against 


M  See  ante,  §  406. 

l«  Mills,  Em.  Dom.  71;  Randall 
V.  Texas  C.  R.  Co.  63  Tex.  586; 
Chicago,  T.  &  M.  C.  R.  Co.  v.  Titter- 
ington,  84  Tex.  218,  31  Am.  St.  Rep. 
39,  19  S.  W.  472 ;  Purdie  v.  Stcphen- 
ville,  N.  &  S.  T.  R.  Co.  —  Tex.  Civ. 
App.  — ,  144  S.  W.  364. 

14  Gulf,  B.  &  G.  N.  R.  Co.  V.  Lewis, 
—  Tex.  Civ.  App.  — ,  85  S.  W.  817. 


WOrrick  v.  Ft.  Worth,  —  Tex. 
Civ.  App.  — ,  32  S.  W.  443;  Hous- 
ton V.  Bammel,  53  Tex.  Civ.  App. 
336,  115  S.  W.  661. 

le  Texas  &  P.  R.  Co.  v.  Durrett, 
57  Tex.  48;  Gulf,  C.  &  8.  F.  R.  Co. 
v.  Donahoo,  59  Tex.  128;  Harrison 
V.  Sulphur  Springs,  —  Tex.  Civ. 
App.  — ,  67  S.  VV.  515. 
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her.  Nor  are  her  written  agreements  upon  any  better  footing.**^ 
Her  bond  for  title,  though  signed  and  acknowledged  under  the 
solemnities  of  the  statute,  is  nevertheless,  under  our  decisions, 
ineifectual  to  bind  her  to  make  a  conveyance."  She  may,  when 
called  upon  to  sign  the  instrument  of  conveyance,  refuse  to  do 
so,  since  she  has  until  the  very  last  moment  within  which  to 
declare  that  she  wishes  to  retract  it.  In  such  case  it  is  said  that 
her  acknowledgement  of  the  bond  is  no  more  than  an  evidence 
that  she  is  then  willing  to  sell  the  homestead  at  a  future  day. 
She  is  consenting  to  a  contract  to  sell,  not  to  an  actual  sale. 
Such  are  the  reasons  assigned  by  the  courts  for  refusing  to  en- 
force such  agreements."  Her  plea  of  homestead,  however, 
would  avail  her  nothing  after  the  premises  ceased  to  be  home- 
stead. Her  contract  could  then  be  specifically  enforced  against 
her.**  To  summarize  and  question:  The  law  prescribes  the 
same  method  for  conveying  her  separate  property  and  her  home- 
stead. No  greater  solemnity  is  required  in  the  one  case  than 
in  the  other.  Her  title  bond  for  the  conveyance  of  her  separate 
property  (not  homestead)  will  be  enforced;  her  similar  bond  to 
convey  the  homestead  is  unenforceable.  Her  right  to  retract  is 
exhausted  by  the  bond  in  the  case  first  stated,  and  remains, 
notwithstanding  the  bond,  in  the  second, — a  judicial  anomaly, 
to  be  sure,  yet  such  is  the  holding  of  our  supreme  court.*  For 
even  a  better  reason  the  contract  of  the  huSband  alone  is  unen- 
forceable against  either,"  in  so  far  as  a  specific  performance  is 
concerned,  but  might  create  a  liability  in  damages  as  to  the  hus- 
band for  its  breach.* 

An  option  given  by  the  husband,*  or  the  wife,  or  both,  is  the 


"Cross  V.   Everts,   28   Tex.   523. 

^•Hudgins  v.  Thompson,  —  Tex. 
Civ.  App.  — ,  363  S.  W.  659;  Eber- 
ling  V.  Deutscher  Vcrein,  72  Tex. 
339,  12  8.  W.  205. 

»  Jones  V.  Goff,  63  Tex.  248:  ante, 
§  223. 

•0  Brewer  v.  WaU,  23  Tex.  589,  76 
Am.  Dec.  76;  Cross  v.  Everts,  28 
Tex.  623;  Goff  v.  Jones,  70  Tex. 
572,  8  Am.  St.  Rep.  619,  8  S.  W. 
625.     But  see  Ward  v.  Walker,  — 


Tex.  Civ.  App.  — ,  159  S.  W.  320; 
Hudgins  v.  Thompson,  —  Tex.  Civ. 
App.  — ,  163  S.  W.  659. 

lAnte,  §§  222,  223. 

«  Burnett  v.  Mitchell,  —  Tex.  Civ. 
App.  — ,  168  S.  W.  800;  Ward  v. 
Walker,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  320. 

«  See  ante,  §  223. 

4  Miller  v.  Gray,  29  Tex.  Civ.  App. 
183,  68  S.  W.  517. 
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same  in  legal  effect^  and  is  unenforceable.  Even  though  the 
agreement  to  sell  is  followed  by  a  deliver^'  of  possession,  still 
the  homestead  may  be  recovered.* 

§  410.  Leases  and  rentmg. 

Strictly  speaking,  a  lease  in  land  is  a  term  for  years,  and 
where  it  extends  for  a  longer  period  than  one  year  it  must,  under 
the  provisions  of  our  statute  of  conveyances,*  be  in  writing,  and 
signed  and  acknowledged  by  the  wife.^  The  statutes  declare  the 
homestead  "shall  not  be  disposed  of  except  by  the  joint  convey- 
ance" of  the  husband  and  wife.  This  means  the  "conveyance'' 
within  our  statute  of  conveyances,  and  would  therefore  not  in- 
clude a  renting  or  leasing  for  a  term  of  not  more  than  one 
year.  Such  renting  or  leasing  would  not  be  the  "disposing*'  of 
the  homestead  forbidden  by  the  statute.  So  that  the  husband 
may  let  the  homestead  for  a  year,  where  the  same  is  his  property 
or  the  community  property,  but  not  if  the  estate  is  his  wife's, 
for  she  now  controls  her  own  separate  property.  And,  morever, 
now  that  married  women  do  control  their  separate  estates,  it 
is  difficult  to  assign  a  lawful  reason  why  one  may  not  rent  for 
a  year  or  less  her  separate  homestead.  The  statute  declares  she 
may  control,  manage,  and  dispose  of  her  separate  property,  and 
rent  it  from  month  to  month,  or  not  to  exceed  a  year,  even  when 
the  homestead  is  not  excepted  from  the  power  nor  included  in 
the  prohibition  against  conveying.  To  the  suggestion  that  the 
husband  chooses  the  homestead,  the  all  sufficient  answer  may  be 
given, — he  may  do  so  provided  he  controls  the  property,  as  he 
has  heretofore  controlled  the  wife's  property.*  The  rule  that 
the  husband  might  establish  the  homestead  on  the  wife's  lanti 
necessarily  grew  out  of  the  fact  that  by  law  he  has  had  control 
of  her  separate  property.  And  that  the  wife,  when  the  owner 
of  the  fee,  may  rent  the  homestead,  in  spite  of  the  statute  re- 
quiring the  joint  conveyance  of  both  to  dispose  of  it,  is  the  iden- 

5  Myers  v.  Evans,  81  Tex.  317,  16  60  L.R.A.  941,  71  8.  W.  950;  Haile 

S.  W.  1060.  V.  Haile,  —  Tex.  Civ.  App.  — ,  93  S. 

e  Vernon's  Sayles'  Tex.  Civ.  Stat.  W.  435;  Ellis  v.  Bingham.  —  Tex. 

art.  1103.  Civ.  App.  — ,  150  S.  W.  602. 

7  Dority   v.   Dority,  96  Tex.  217,  •  See  ante,  §  403. 
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tical  rule  heretofore  applied  to  the  husband  under  the  same 
restrictions  as  to  sale.  It  is  certain,  now,  the  wife  is  the  only 
person  authorized  to  rent  her  separate  property,  whether  home- 
stead or  not. 

The  prohibition  against  leases  generally  for  a  period  longer 
than  one  year  will  prevent  the  husband  from  giving  the  ordinary 
oil  or  mineral  lease  on  the  community  homestead  without  the 
wife's  signature  and  acknowledgment,*  or  from  granting  a  con- 
cession to  erect  works  and  lake  water  therefrom,*®  and  would,  of 
course,  operate  similarly  against  the  wife  as  to  her  separate  prop- 
erty when  homestead. 

§  411.  Mortgages. 

The  constitutional  provision  quoted  at  the  beginning  of  tiiis 
chapter  declares  that  "no  mortgage,  trust  deed,  or  other  lien  on 
the  homestead  shall  ever  be  valid,  except  for  the  purchase  money 
therefor  or  improvements  made  thereon  as  hereinbefore  pro- 
vided, whether  such  mortgage,  or  trust  deed,  or  other  lien  shall 
have  been  created  by  the  husband  alone  or  together  with  his 
wife;  and  all  pretended  sales  of  the  homestead,  involving  any 
condition  of  defeasance,  shall  be  void."  Our  Constitutions  have 
not  always  been  so  stringent.  Under  the  Constitution  of  1845 
the  right  of  the  husband  and  wife  to  encumber  was  not  re- 
stricted.** The  encumbrance,  however,  which  could  be  effective 
only  through  the  instrumentality  of  a  forced  sale,  while  not  void 
or  even  voidable,  was,  by  reason  of  the  inhibition  against  forced 
sales,  inoperative,"  so  long  as  the  property  was  used  for  home- 
stead purposes.  But  when  such  use  had  ceased  the  mortgage 
might  be  foreclosed.**  If  the  lien  could  be  foreclosed  without 
a  forced  sale,  as  by  power  of  sale  in  a  mortgage  or  deed  of  trust, 
it  was  both  valid  and  effective.**    The  Constitution  of  1869  in 

»  Southern  Oil  Co.  v.  Colquitt,  28  62  Am.  Dec.  546;  Stewart  v.  Mackey, 

Tex.  Civ.  App.  292,  69  S.  W.  169.  16  Tex.  i56,  67  Am.  Dec.  609;  Wiener 

10  Houston  &  T.  C.  R.  Co.  v.  Cluck,  v.  Zweib,  —  Tex.  Civ.  App.  —,  128 

31  Tex.  Civ.  App.  211,  72  S.  W.  83.  S.  W.  699,  b.  c.  105  Tex.  262,  141 

llAnte,  §  388.  S.  W.  771. 

"Sampson  v.  Williamson,  6  Tex.  M  Bomback  v.  Sykes,  24  Tex.  217; 

102,  55  Am.  Dec.  762.  Wiener  v.  Zweib,  105  Tex.  262,  141 

WLee  V.  Kingsbury,   13  Tex.  68,  S.  W.  771. 
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these  respects  was  not  different  from  that  of  1845."  A  mort- 
gage being  a  species  of  conveyance,  and  not  being  specifically  for- 
bidden, the  only  requirement  was  that  the  same  should  be 
executed  in  the  manner  prescribed  for  other  conveyances.  And 
yet,  if  the  homestead  belonged  to  the  husband  or  to  the  com- 
munity, a  mortgage  executed  by  him  alone  was  inoperative  only 
while  the  exemption  continued."  To  further  protect  the  home- 
stead from  the  encroachment  of  creditors  under  the  line  of  de- 
cisions referred  to,  the  constitutional  convention  of  1875 
incorporated  the  prohibitory  clause  which  still  remains.  It  is 
declared  that  no  mortgage,  trust  deed,  or  other  lien  on  the  home- 
stead shall  ever  be  valid.  "WTiat  cannot  'ever  be  valid'  is  never 
valid,  and  what  is  never  valid  is  alway  void.""  The  in- 
hibition does  not  apply  to  the  head  of  a  family  if  he  has 
no  wife,"  or,  what  is  the  same  thing  in  law,  where  she 
has  wrongfully  abandoned  him,"  nor  to  an  unmarried  woman  *• 
though  she  is  the  head  of  a  family  of  minor  children,*  or  to 
a  deserted  wife.  If  the  property  is  at  the  time  of  the 
execution  of  the  mortgage,  homestead,  by  having  been  dedi- 
cated for  such  purpose,  no  lien  can  attach,'  and  the  husband's 
attempted  renunciation  of  such  property  will  not  aid  the  lien.' 
If  the  property  be  actually  homestead  at  the  time,  no  valid  lien 
can  be  created  against  it  save  for  the  purposes  excepted  by  law, 
and  this  immunity  from  the  force  of  such  attempted  liens  does 


U  Jordan  ▼.  Peak,  38  Tex.  429. 

M  Stewart  v.  Mackey,  16  Tex.  66, 
67  Am.  Dec.  609. 

"Inge  V.  Cain,  65  Tex.  75. 

MLacy  V.  RoHina,  74  Tex.  566, 
12  S.  W.  314;  Smith  v.  Von  Hutton, 
76  Tex.  626,  13  S.  W.  18 ;  Watta  v. 
Miner,  76  Tex.  13,  13  8.  W.  16; 
Bateman  v.  Pool,  84  Tex.  406,  19  S. 
W.  552;  Kiolbassa  v.  Raley,  1  Tex. 
Civ.  App.  165,  23  8.  W.  253;  Davis 
V.  Converge,  —  Tex.  Civ.  App.  — , 
46  S.  W.  910;  Stoker  v.  Patton,  — 
Tex  Civ.  App.  — ,  35  S.  W.  64 ;  Mel- 
ton ▼.  Beasley,  56  Tex.   Civ.  App. 


637,  121  S.  W.  674;  Howard  v. 
Windom,  86  Tex.  560,  26  8.  W.  483. 

w  Mabry  v.  Kennedy,  49  Tex.  Civ. 
App.  45,  108  8.  W.  176. 

•0  Adams  v.  Bartell,  46  Tex.  Civ. 
App.  349,  102  S.  W.  779. 

iMcGee  ▼.  Tinner,  —  Tex.  Civ. 
App.  — ,  129  S.  W.  866;  Spencer  v. 
Schell  —  Tex.  — ,  173  8.  W.  867. 

»  Rose  V.  Blankenship,  —  Tex.  — , 
18  S.  W.  101;  Jacobs  v.  Hawkins, 
63  Tex.  1 ;  Miles  v.  Kelley,  16  Tex. 
Civ.  App.  147,  40  S.  W.  599. 

•  Kcmpner  v.  Comer,  73  Tex.  196, 
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not  cease  when  the  property  is  no  longer  homestead,  but  the 
instrument  will  never  become  valid.*  The  rule  is  the  same  with 
respect  to  business  as  to  residence  homesteads.*  Even  if  the 
parties  have  in  their  mind  the  intention,  and  are  making  prep- 
arations, to  abandon  the  homestead,  it  cannot  be  mortgaged  until 
it  has  been  actually  abandoned.*  The  husband  is  as  powerless 
to  mortgage  it  to  his  wife  as  he  is  to  any  other  person,^  since 
it  is  not  a  question  of  whether  she  is  actually  injured  by  the 
mortgage,  but  such  instruments  are  positively  and  absolutely  pro- 
hibited except  for  certain  named  purposes.  But  where  the 
homestead  is  a  part  of  a  larger  tract,  the  excess  above  the  actual 
homestead  may  be  mortgaged,  or  the  entire  tract  mortgaged,  in 
which  case  the  mortgage  would  be  subject  to  the  right  of  the 
parties  to  designate  their  homestead,*  and  the  mortgage  would  be 
valid  as  to  the  excess.*  The  husband  and  wife  would  have  no 
authority  to  designate  their  homestead  omitting  therefrom  land 
actually  used  by  them  for  homestead  purposes,  and  mortgage 
that  which  is  so  used,  even  though  the  land  designated  be  the 
full  amount  allowed  them  by  law.  For  it  is  not  their  declara- 
tions that  constitute  land  homestead,  but  the  use  to  which  it  is 
put. 

Further,  it  can  make  no  difference  what  form  the  encum- 
brance assumes,  for  the  law  will  look  at  the  substance  of  the 
transaction.  It  may  be  by  the  ordinary  mortgage,  deed  of  trust, 
or  by  a  deed  absolute  in  form  with  agreement  to  reconvey  upon 


•  Inge  ▼.  Cain,  65  Tex.  75 ;  Odum 
V.  Menafee,  11  Tex.  Civ.  App.  119, 
33  8.  W.  129;  Letzerich  v.  Lidiak, 
31  Tex.  Civ.  App.  120,  70  S.  W.  773; 
Dignowity  v.  Baumblatt,  38  Tex. 
Civ.  App.  363,  85  S.  W.  834;  Hoef- 
ling  V.  Thulemeyer,  —  Tex.  Civ. 
App.  — ,  142  S.  W.  102. 

•  VVoeltz  V.  Woeltz,  —  Tex.  Civ. 
App.  — ,  57  S.  W.  905. 

•  Caywood  v.  Henderson,  —  Tex. 
Civ.  App.  — ,  44  S.  W.  927 ;  Lump- 
kin V.  Nicholson,  10  Tex.  Civ.  App. 
108,  30  S.  W.  668;  Tackaberry  v. 
Citj  Nat.  Bank,  85  Tex.  488,  22  S. 


W.  151,  299.  Compare  Sanger  Bros. 
V.  Hicks  Co.  22  Tex.  Civ.  App.  473, 
66  S.  W.  775,  where  the  facts  show 
an  abandonment  of  a  business  home- 
stead at  the  time  of  executing  a 
mortgage  on  it.  Delaney  ▼.  Walk- 
er, 34  Tex.  Civ.  App.  617,  79  S.  W. 
601. 

7  Madden  v.  Madden,  79  Tex.  696, 
15  S.  W.  480. 

SHenkel  v.  Bohnke,  7  Tex.  Civ. 
App.  16,  26  8.  W.  645. 

•  Cervenka  v.  Dyches,  —  Tex.  Civ. 
App.  — ,  32  8.  W.  316. 
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payment  of  a  stipulated  amount,"  or  by  simulated  conveyance 
retaining  liens  against  the  property,**  or  by  deed  absolute  in 
form,"  or  by  a  conveyance  to  another  to  enable  the  latter  to  mort- 
gage," or  by  a  conveyance  by  the  husband  to  the  wife  with  an 
assumption  of  the  mortgage,**  or  by  taking  a  second  deed  from 
the  grantor  retaining  the  lien." 

We  have  seen  that  the  husband  may,  in  the  adjustment  of 
valid  liens  against  the  homestead,  mortgage  it."  It  would  prob- 
ably be  a  superfluity  to  add  that  the  mortgage  in  such  case  could 
be  only  for  the  amount  that  is  properly  a  charge  against  the 
homestead.  For  any  excess  above  that  amount,  any  pretended 
mortgage  or  lien  of  whatsoever  character  would  be  void."  But 
the  debt  would  have  to  be  a  valid,  enforceable  charge  against 
the  homestead  before  the  husband  would  have  any  right  to  in 
any  way  further  encumber  the  homestead  by  a  renewal,  mort- 
gage, or  otherwise.** 

Ordinarily,  the  inhibition  applies  to  mortgages  executed  upon 
such  personal  property  as,  by  being  affixed  to  the  realty,  be- 
comes a  part  of  the  homestead,"  but  the  facts  may  be  such  be- 
tween all  the  parties  that  a  valid  mortgage  may  be  given  upon 
it ;  this  is  upon  the  principle  of  prior  equities  or  liens.** 


lOKainer  v.  Blank,  6  Tex.  Civ. 
App.  1,  24  S.  W.  851. 

"Marx  V.  Baker,  10  Tex.  Civ. 
App.  148,  29  S.  W.  908;  Browning 
V.  Currie,  —  Tex.  Civ.  App.  — ,  140 
8.  W.  479;  Peaslee  v.  Walker,  34 
Tex.  Civ.  App.  297,  78  S.  W.  980; 
Butler  V.  Carter,  —  Tex.  Civ.  App. 
— ,  58  S.  W.  632. 

l«  Brown  v.  Wilson,  —  Tex.  Civ. 
App.  — ,  29  S.  W.  630;  O'Shaughnes- 
sy  V.  Moore,  73  Tex.  108,  11  S.  W. 
153,  8.  c.  76  Tex.  606,  13  S.  W.  570; 
Light  V.  Brown,  —  Tex.  Civ.  App. 
— ,  26  S.  W.  886;  Texas  Loan  Agen- 
cy V.  Hunter,  13  Tex.  Civ.  App.  402, 
35  S.  W.  399 ;  Teague  v.  Swasey,  46 
Tex.  Civ.  App.  151,  102  S.  W.  458; 
Chamberlain  v.  Traramell,  —  Tex. 
Civ.  App.  —,  131  S.  W.  227;  Blud- 
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— ,  173,  S.  W.  561. 

IS  People's  Bldg.  Loan  &  Sav.  Asso. 
V.  Dailey,  17  Tex.  Civ.  App.  38,  42 
8.  W.  364. 

MParrish  v.  Hawes,  —  Tex.  Civ. 
App.  — ,  67  8.  W.  1044. 

15  Texas  Land  &  Mortg.  Co.  ▼. 
Cooper,  —  Tex.  Civ.  App.  — ,  67 
8.  W.  173. 

"Ante,  §  406. 

"Hillyer  v.  Westfall,  —  Tex. 
Civ.  App.  — ,  67  8.  W.  1046. 

MStames  v.  Beitel,  20  Tex.  Civ. 
App.  524,  50  8.  W.  202. 

WDoak  V.  Moore,  48  Tex.  Civ. 
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It  may  be,  however,  that  the  husband  and  wife  by  their  fraud- 
ulent representations  or  conduct  may  estop  themselves  to  assert 
the  invalidity  of  a  mortgage  upon  their  homestead.^  But  if  the 
mortgagee  has  notice  of  the  vice  of  the  transaction,  either  in 
person  or  through  an  agent  representing  him  in  the  transaction," 
he  cannot  successfully  plead  an  estoppel,  for  he  is  not  deceived.* 
But  the  wife  is  not  estopped  by  the  representations,  acts,  or 
conduct  of  her  husband  in  which  she  does  not  participate.*  Any 
attempted  foreclosure  or  sale,  under  a  power  for  the  enforcement 
of  an  invalid  mortgage,  is  absolutely  void  and  passes  no  title.* 
Where,  however,  after  abandonment  or  death  of  the  wife,*  the 
husband  permits  a  judgment  of  foreclosure,  the  same  is  conclu- 
sive on  all  parties,  on  the  principle  of  estoppel  by  judgment.'' 
Moreover,  in  any  proceeding  to  foreclose,  the  husband  or  wife, 
being  a  party,  is  bound  by  the  judgment  rendered,  even  though 
the  same  be  based  on  a  waiver  of  the  homestead  rights,'  so  that 
it  might  follow  in  this  sense  that  a  void  mortgage  could  be  fore- 
closed.* 

§  412.  Mechanics'  liens. 

It  is  essential  to  the  validity  of  the  statutory  mechanics'  lien 
for  improvements  upon  the  homestead,  that  the  directions  of  the 


I  See  ante,  §§  240,  241 ;  Scripture 
y.  Scottish-American  Mortg.  Co.  20 
Tex.  Civ.  App.  163,  49  S.  W.  644; 
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— ,  51  S.  W.  1097;  Thompson  v. 
Gregory,  —  Tex.  Civ.  App.  — ,  59  S. 
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Bldg.  &  L.  Asso.  V.  Barker,  16  Tex. 
Civ.  App.  676,  39  S.  W.  317,  Blud- 
worth  V.  Dudley,  —  Tex.  Civ.  App. 
— ,  173  S.  W.  581. 

4Kallman  v.  Ludcnecker,  9  Tex. 
Civ.  App.  182,  28  S.  \V.  579;  Seay  v. 
Fennell,  15  Tex.  Civ.  App.  261,  39 
S.  W.  181;  Parker  v.  Schrimsher,  — 
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Constitution  and  statutes  be  complied  with, — at  least  substan- 
tially.*® Article  5631  of  Vernon's  Sayles'  Tex.  Civ.  Stat,  pro- 
vides :  ''When  material  is  furnished,  labor  performed,  erections 
or  repairs  made  upon  a  homestead,  if  the  owner  thereof  is  a  mar- 
ried man,  then,  to  fix  and  secure  the  lien  upon  the  same,  it  shall 
be  necessary  for  the  person  or  persons  who  furnished  the  material 
or  performed  the  labor,  before  such  material  is  furnished  or 
labor  performed,  to  make  and  enter  into  a  contract  in  writing 
setting  forth  the  terms  thereof,  which  shall  be  signed  by  the 
owner  and  his  wife,  and  privily  acknowledged  by  her,  as  is  re- 
quired in  making  sales  of  homestead.  And  such  contract  shall 
be  recorded  in  the  office  of  the  county  clerk  in  the  coimty  where 
such  homestead  is  situated,  in  a  well-bound  book  to  be  kept  for 
that  purpose,  provided,  when  such  contract  has  been  made  and 
entered  into  by  the  husband  and  wife  and  the  contractor  or 
builder,  and  the  same  has  been  recorded,  as  heretofore  provided, 
then  the  same  shall  inure  to  the  benefit  of  any  and  all  persons 
who  shall  furnish  material  or  labor  thereon  for  such  contractor 
or  builder."  The  requirements  of  the  article  are  cumulative  of 
the  others  in  preceding  and  succeeding  articles  of  the  same 
chapter,  and  are  not  to  be  understood  as  furnishing  a  complete 
method  of  fixing  a  lien  upon  the  homestead.  The  article  must 
be  construed  in  connection  with  whatever  else  has  been  said 
upon  the  same  subject.  The  improvements  meant,  while  not 
specifically  defined,  in  the  particular  article  under  considera- 
tion, must  be  held  to  include  those  things  mentioned  in  article 
5621 ;  and  the  time  within  such  contract  with  the  husband  and 
wife  must  be  filed  is  placed  at  four  months  and  thirty  days  re- 
spectively, according  as  the  amount  is  in  favor  of  an  original 
contractor  or  other  person,  by  the  terms  of  article  5622.  And 
again,  in  article  5626  it  is  required  that  a  description  of  the 
house,  building,  or  improvement,  and  the  lot  or  tract  of  land, 
shall  accompany  the  contract.  An  omission  of  any  of  the  re- 
Invest.  Co.  54  Tex.  Civ.  App.  443,  22  S.  W.  516,  s.  c.  86  Tex.  292,  24 
118  S.  W.  608.  S.    W.   279;    Republic   Guaranty   & 

10  See  Banks  v.  House,  —  Tex.  Surety  Co.  v.  Wm.  Cameron  &  Co. 
Civ.  App.  —,  50  S.  W.  1022;  Boe-  —  Tex.  Civ.  App.  — ,  143  S.  W.  317. 
ley  V.  Pease,  —  Tex.  Civ.  App.  — , 
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quirements  of  the  act  will  be  fatal  to  the  lien.**  When  once 
dedicated,  whether  actually  occupied  or  not,  the  rights  of  home- 
stead have  attached,  as  we  have  before  seen,  and  the  contract, 
to  be  good,  must  follow  the  statute.  It  must  be  in  writing," 
signed  and  privily  acknowledged  by  the  wife,**  signed  and 
acknowledged  by  the  husband,**  and  precede  the  furnishing  of 
the  material,  or  the  performing  of  the  labor,  for  which  the  lien 
is  sought.**  Formerly,  it  seems  that  one  loaning  money  to  pay 
for  materials  and  labor  used  in  making  improvements  had  no 
lien,*®  but  under  our  present  statute  it  is  said  that  "it  is  not 
required  that  the  person  with  whom  the  contract  is  made  for 
such  work  and  material  shall  be  the  very  person  who  does  the 
work  or  who  owns  the  material,"  *"'  but  that  if  he  pays  for  the 
same  from  time  to  time  as  performed  or  furnished,  he  is  en- 
titled to  the  lien,**  and  this,  too,  whether  he  pays  directly  to 
the  persons  laboring  or  furnishing  material,  or  to  the  husband 
for  such  purpose.**  And  it  is  further  said  that  it  is  immaterial 
whether  the  husband  pays  for  these  things  out  of  the  money  so 
loaned,  or  out  of  other  funds  and  reimburses  the  same  from  such 
advance.**  But  it  must  not  be  thought  that  the  statute  author- 
izes the  husband  and  wife  to  thus  mortgage  the  homestead  for 
borrowed  money,  even  though  such  money  be  borrowed  for  the 
purpose  of  making  improvements  thereon.    The  owners  cannot 


11  Cameron  y.  Marshall,  65  Tex. 
7. 

W  Cameron  v.  Gebhard,  85  Tex. 
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WMuller  V.  McLaughlin,  37  Tex. 
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U  Kalamazoo  Nat.  Bank  v.  John- 
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li  Lyon  V.  Ozee,  66  Tex.  95,  17  S. 
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Civ.  App.  — ,  24  S.  W.  82;  Heady 
v.  Bexar  Bldg.  &  L.  Asso.  —  Tex. 
Civ.  App.  — ,  26  S.  W.  468. 
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W  Pioneer  Sav.  &  L.  Co.  t.  Ed- 
wards, 12  Tex.  Civ.  App.  566,  34  8. 
\V.  193;  Luzenberg  v.  Bexar  Bldg.  k 
L.  Asso.  9  Tex.  Civ.  App.  261,  29 
S.  W.  237. 

» First  Nat.  Bank  v.  Campbell, 
—  Tex.  Civ.  App.  — ,  46  8.  W.  846. 

M  Pioneer  Bldg.  ft  L.  Asso.  y.  Ev- 
erheart,  18  Tex.  Civ.  App.  19^  44 
8.  W.  885. 
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borrow  money  upon  the  homestead  for  any  purpose,  as  the 
word  'Tborrow"  is  commonly  understood.  They  may  make  a 
contract  for  money  for  improvements,  and  if  the  money  goes 
to  pay  for  such  improvements,  even  though  it  passes  through 
the  husband's  hands  as  just  seen,  the  lien  may  exist.  But  if 
the  contract  be  to  borrow  money,  and  not  for  improvements, 
even  though  the  money  be  placed  in  such  improvements,  no 
lien  exists.* 

Neither  will  the  lien  extend  to  items  other  than  work  and 
material,  such  as  attorneys'  fees.  It  is  void  as  to  these.*  But 
it  is  held  the  lien  does  attach  to  secure  the  labor  and  material 
used  in  the  construction  of  a  sidewalk  in  the  street  adjoining 
the  property.* 

The  contractor,  in  order  to  have  a  lien,  must  comply,  at  least 
substantially,  with  his  contract.  If  he  is  entitled  under  the 
facts  to  recover  on  a  quantum  meruit,  he,  of  course,  has  no  lien, 
for  it  is  not  on  the  contract,  which  alone  gives  the  lien.* 

Any  renewal  or  extension  of  the  lien  must  likewise  be  exe- 
cuted by  the  husband  and  wife  under  the  statute,  to  be  valid.' 
A  judgment,  of  course,  concludes  all  parties  upon  the  issue  of 
the  validity  of  the  lien  in  all  its  parts.* 

§  413.  Other  liens  for  improvements. 

What  has  been  said  in  the  foregoing  section  has  reference  to 
the  statutory  mechanics'  or  materialman's  lien  as  it  is  commonly 
called.  Aside  from  this  statutory  lien,  which  is  not  wholly  a 
contract  lien,  but  one  which  arises  by  virtue  of  the  statute  when 
its  terms  have  been  met,  the  constitutional  exemption  of  the 
homestead  does  not  protect  it  against  sale  for  debts  for  work  and 
material  used  in  constructing  improvements  thereon,  when  such 

1  International  Bldg.  &  L.  Asso.  v.  *  Murphy  v.   Williams,   103   Tex. 

Fortassain,   —  Tex.    Civ.   App.  — ,  155,  124  S.  W.  900. 

23  S.  W.  496.  »  San  Antonio  Real  Estote,  Bldg. 

•  Summerville    v.    King,    98    Tex.  &  L.  Asso.  v.  Stewart,  27  Tex.  Civ. 

332,  83  S.  W.  680,  84  S.  W.  643.  App.  299,  65  S.  V^.  665 ;  Sudduth  v. 

»  Waples  Painter  Co.  v.  Ross,  —  Du  Rose,  42  Tex.  Civ.  App.  226,  93 

Tex.  Civ.  App.  — ,  141  S.  W.  1027.  S.  W.  235. 

Reversed  on  other  grounds  in  —  Tex.  •  Sillinian  v.  Taylor,  35  Tex.  Civ. 

— ,  176  S.  W.  47.  App.  490,  80  S.  W.  651. 
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work  and  materials  are  contracted  for  in  writing,  with  the  con- 
sent of  the  wife  given  in  the  manner  required  by  law  in  making 
sale  and  conveyance  of  the  homestead.  The  mechanics'  lien  act 
is  not  one  in  pursuance  of  the  clause  of  the  Constitution  defin- 
ing the  contract  lien  for  improvements  here  referred  to,  but  is 
an  act  providing  the  manner  of  enforcement  of  the  mechanics' 
lien  provision  of  the  Constitution.  It  has  reference  to  the  liens 
commonly  known  as  mechanics'  and  materialman's  liens,  and 
not  to  the  simple  contract  lien  for  improvements  which  the  Con- 
stitution permits  in  the  article  exempting  the  homestead.  It 
may  well  provide  for  the  enforcement  of  such  lien  where  it  does 
not  in  any  way  contravene  the  Constitution.  It  has  for  its 
object  the  protection  of  the  class  of  individuals  mentioned  in 
its  provisions ;  but  it  does  not  declare  that  no  other  form  of  lien 
for  work  and  materials  furnished  for  the  homestead  shall  be 
valid.  And  the  constitutional  provision  already  referred  to 
does  declare  that  the  homestead  shall  not  be  exempt  from  forced 
sale  for  such  debts  when  contracted  in  a  certain  way.  So,  an 
instrument  in  writing  made  and  entered  into  by  the  husband 
with  his  wife's  consent  evidenced  by  her  signing  and  acknowledg- 
ing in  the  manner  for  conveyances  of  the  homestead,  contracting 
for  work  and  materials  to  be  used  in  the  construction  of  im- 
provements upon  the  homestead,  acknowledging  a  lien  upon  the 
same,  not  being  in  contravention  of  any  law,  is  certainly  a  valid 
lien,  enforceable  against  the  homestead.  This  contract  lien  is 
in  the  same  category  of  oth^er  enforceable  liens  against  the 
homestead,  such  as  those  for  taxes,  unpaid  purchase  money,  etc"' 
It  is  not  dependent  upon,  nor  controlled  by,  the  provisions  of 
the  mechanics'  lien  law.  It  may  be  enforced  at  any  time  as 
other  valid  liens,  and  need  not,  as  between  the  parties,  be  re- 
corded at  all.*    Since  it  must  be  a  contract  for  the  improvements, 

•y  Lippencott  v.  York,  86  Tex.  276,  12  Tex.   Civ.   App.   613,   34   S.   W. 

24  S.  W.  275;  Lignoski  v.  Crocker,  1001;  West  End  Town  Co.  v.  Grigg, 

86   Tex.   324,   24    S.   W.   278,    788;  —  Tex.  Civ.  App.  — ,  54  S.  W.  904. 

Walters  v.  Texas  Bldg.  k  L.  Asso,  8  »  Lij^noski  v.  Crooker,  86  Tex.  324, 

Tex.   Civ.  App.  500,  29   S.   W.   51;  24  S.  VV.  278,  788. 
Pioneer  Sav.  k  L.  Co.  v.  PaiM^hall, 
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the  lien  must  precede  the  improvements;  *  and  be  signed  and 
acknowledged  as  a  conveyance  of  the  homestead."  The  li«i 
here  mentioned  cannot  be  executed  as  a  security  for  money 
advanced  to  pay  for  work  or  materials  used  for  improvements 
upon  the  homestead;  the  Constitution  has  not  permitted  the 
homestead  to  be  mortgaged  for  money  borrowed  for  any  pur- 
pose.^* Where,  however,  the  whole  transaction  shows  an  inten- 
tion, not  to  borrow  money  merely,  but  to  construct  for  improve- 
ments on  the  homestead,  the  lien  may  be  valid,  notwithstanding 
it  involves  a  borrowing  also."  The  contract  and  lien  can  em- 
brace only  the  cost  of  the  labor  and  material  used  in  such  im- 
provements. Anything  additional  to  this,  as  attorneys'  fees 
and  the  like,  is  not  permitted  by  the  Constitution."  Of  course, 
where  the  property  is  not  homestead  at  the  time  of  the  execution 
of  the  mortgage,  deed  of  trust,  or  other  lien,  the  provisions  of 
law  relative  to  liens  upon  homestead  have  no  application,  no 
matter  if  the  property  does  subsequently  become  homestead." 
It  may  be  well  to  notice  a  further  feature  of  this  lien.  A 
recovery  with  foreclosure  of  lien  upon  the  homestead  is  per- 
mitted only  in  those  cases  where  the  plaintiff  is  entitled  to  a 
recovery  upon  the  contract  itself.  If  he  has,  through  his  o\^^l 
fault,  failed  to  substantially  comply  with  his  contract,  but  has 


•  Pioneer  Sav.  &  L.  Co.  v.  Dough- 
erty, —  Tex.  Civ.  App.  — ,  35  S.  W. 
698;  Miles  v.  KeHey,  16  Tex.  Civ. 
App.  147,  40  S.  W.  599. 

W  Sutherland  v.  Williams,  —  Tex. 
—,  11  S.  W.  1007;  Gilbough  v. 
Stahl  Bldg.  Co.  16  Tex.  Civ.  App. 
448,  41  S.  W.  535. 

11  Ellerman  v.  Wurz,  —  Tex.  — , 
14  S.  W.  333;  Lone  Star  Brewing 
Co.  V.  Felder,  —  Tex.  Civ.  App.  — , 
31  S.  W.  524;  Building  k  L.  Asso, 
V.  Logan,  —  Tex.  Civ.  App.  — ,  33 
8.  W.  1088;  Campbell  v.  McCamp- 
bell,  —  Tex.  Civ.  App.  — ,  34  S.  W. 
970 ;  Gaylord  v.  Loughridge,  50  Tex. 
573;  Girardeau  v.  Perkins,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  633. 

W  Pioneer  Sav.  &  L.  Co.  v.  Pas- 


chall,  12  Tex.  Civ.  App.  613,  34  S. 
W.  1001 ;  Downard  v.  National  Loan 
k  Invest.  Co.  22  Tex.  Civ.  App.  570, 
55  S.  W.  981;  Bayless  v.  Standard 
Sav.  &  L.  Asso.  39  Tex.  Civ.  App. 
353,  87  S.  W.  872;  Hicks  v.  Texas 
Loan  k  Invest.  Co.  51  Tex.  Civ. 
App.  298,  111  S.  W.  784. 

"Walters  v.  Texas  Bldg.  k  L. 
Asso.  8  Tex.  Civ.  App.  500,  29  S.  W. 
51;  Ham  v.  American  Mut.  Bldg.  k 
Sav.  Asso.  95  Tex.  79,  65  S.  W.  176, 
reversing  —  Tex.  Civ.  App.  — ,  62 
S.  W.  74;  See  Summerville  v.  King, 
98  Tex.  332,  83  S.  W.  680,  84  S.  W. 
643. 

MHeatherly  v.  Little,  —  Tex. 
Civ.  App.  —,  40  S.  W.  445. 
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partially  complied  and  the  owners  accepted  his  work,  under  the 
laws  of  contract,  he  cannot  recover  upon  his  contract,  but  must 
recover,  if  at  all,  upon  a  quantum  meruit ;  not  by  force  of  the 
contract,  but  independently  thereof.  In  this  case  there  is  no 
basis  for  a  lien  against  the  homestead,  which  can  exist  only  by 
force  of  a  valid  enforceable  contract."  And  the  wife's  accepting 
the  improvements  will  not  estop  her  from  pleading  the  failure  of 
performance.**  Where,  by  reason  of  the  abandonment  by  the 
husband,  the  wife  is  acting  as  a  feme  sohy  she  alone  may  execute 
this  contract  so  as  to  create  a  valid  lien  on  her  separate  home- 
stead."   She  could  sell  under  such  circumstances. 

§  414.  Purchase  money. 

No  homestead  rights  can  attach  as  against  the  holder  of  a 
lien  for  the  unpaid  purchase  money  of  land.**  So  long  as  it 
remains  unpaid  we  have  seen  that  the  owner  might  sell  or  en- 
cumber "  for  the  purpose  of  adjusting  such  charge.  It  would 
be  manifestly  wrong  to  deny  the  husband  or  wife  the  right  to 
mortgage  the  homestead  for  the  purpose  of  raising  money  with 
which  to  discharge  such  a  lien.  The  constitutional  prohibition 
of  a  forced  sale  of  the  homestead  was  designed  to  protect  it,  not 
to  compel  its  sacrifice,  and  a  sacrifice  would  frequently  result 
if  they  were  not  permitted  to  utilize  the  homestead  as  a  security 
by  means  of  which  to  raise  money  with  which  to  pay  oflF  the  old 
encumbrance.**  So,  too,  the  husband  may  alone  renew  a  pur- 
chase money  note  to  prevent  the  bar  of  the  statute  of  limitations^ 
if  no  fraud  is  intended  upon  the  rights  of  the  wife,  or,  under 
similar  circumstances,  even  renew  where  the  debt  is  already 
barred.*     Even  without  the  formalities  of  a  mortgage,  equity 


M  Paschal]  v.  Pioneer  Sav.  &  L. 
Co.  19  Tex.  Civ.  App.  102,  47  S.  W. 
OS. 

16  Ibid. 

nMabry  v.  Citizens*  Lumber  Co. 
47  Tex.  Civ.  App.  443,  105  S.  W. 
1156. 

"Wood  V.  Smith,  —  Tex.  Civ. 
App.  — ,  165  S.  W.  471. 

W  Johnston  v.  Arrendale,  30  Tex. 
Civ.  App.  504,  71  S.  W.  45;  Evans 


V.  Marlow,  —  Tex.  Civ.  App.  — , 
149  S.  W.  347;  ante,  §  406. 

•0  Hicks  V.  Morris,  57  Tex.  668; 
Henscl  v.  International  Bldg.  ft  L. 
Asso.  85  Tex.  215,  20  S.  W.  116; 
Wingate  v.  People's  Bldg.  &  L.  Sav. 
Asso.  15  Tex.  Civ.  App.  416,  39  8. 
W.  999. 

1  Jackson  v.  Bradshaw,  24  Tex. 
Civ.  App.  30,  57  S.  W.  878. 
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will  subrogate  one  furnishing  money  to  discharge  such  lien  to 
the  rights  of  the  original  holder,*  if  such  be  the  intention  of  the 
parties.*  The  lien  extends,  also,  to  the  interest  due  upon  the 
purchase  money.*  An  amount  assumed  to  be  paid  in  the  pur- 
chase of  the  homestead,  whether  the  same  be  then  a  lien  against 
it  or  not,  would  in  a  very  important  sense  become  a  part  of  the 
purchase  money  for  which  a  lien  would  exist,*  and  even  where 
the  property  has  been  entirely  paid  for,  and  the  purchaser,  be- 
fore receiving  a  deed,  borrows  from  the  grantor,  acknowledging 
in  the  deed  a  vendor's  lien  to  secure  such  advance  as  part  of  the 
purchase  money,  the  lien  is  good.  The  lien  precedes  the  home- 
stead right  in  its  inception.* 

A  use  of  part  of  a  purchase  of  real  estate,  as  one  of  several 
lots,  for  homestead  purposes,  will  not  relieve  such  part  from  the 
lien  for  the  purchase  price  of  the  whole ;  but  otherwise,  of  course, 
if  the  part  so  used  was  purchased  and  dedicated  prior  to  the 
purchase  of  the  other  parts,  even  where  no  actual  deed  of  convey- 
ance was  made  till  the  acquisition  of  all,  and  a  single  conveyance, 
reserving  the  lien,  was  executed."' 

It  has  been  held,  and  properly  so,  that  where  the  purchaser  of 
vacant  property  executed  a  vendor's  lien  note  in  excess  of  the 
value  of  such  vacant  property,  such  excess  to  be  expended  and 
actually  expended  by  the  vendor  in  building  on  the  property, 
the  lien  of  the  vendor  is  superior  to  the  rights  of  homestead  of 
the  purchaser  in  the  property,  even  as  to  such  excess  value.  It 
is  in  effect  at  last  purchase  money.* 

Since  the  statute  of  1905  barring  in  four  years  the  right  to 
recover  real  estate  by  virtue  of  the  superior  title  remaining  with 


«Warhmund  v.  Merritt,  60  Tex. 
24;  Eylar  v.  Eylar,  60  Tex.  315; 
Pridgcn  v.  Warn,  79  Tex.  588,  15 
S.  W.  559;  Kallman  v.  Ludenecker, 
9  Tex.  Civ.  App.  182,  28  S.  W.  579. 

*  McCarty  v.  Brackenridge,  1  Tex. 
Civ.  App.  170,  20  S.  W.  997;  Mer- 
gele  V.  Felix,  45  Tex.  Civ.  App.  55, 
99  S.  W.  700;  Parker  v.  Bushong, 
—  Tex.  Civ.  App.  — ,  143  S.  W.  281. 

4  Green  v.  Johnson,  —  Tex.  Civ. 
App.  — ,  44  S.  W.  6. 


•  Ferguson  v.  Connally,  33  Tex. 
Civ.  App.  246,  76  S.  W.  609. 

8  Jones  V.  Male,  26  Tex.  Civ.  App. 
181,  62  S.  W.  827,  citing  Berry  v. 
Boggess,  62  Tex.  239;  Wright  v. 
Campbell,  82  Tex.  388,  18  S.  W. 
706;  Doty  v.  Barnard,  92  Tex.  104, 
47  S.  W.  712. 

f  Trammell  v.  Rosen,  —  Tex.  Civ. 
App.  — ,  163  S.  W.  145. 

8  Wood  V.  Smith,  —  Tex.  Civ. 
App.  — ,  105  S.  W.  471. 
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the  vendor  •*  it  is  doubtful  if  the  husband  could  by  a  renewal  of 
the  barred  note  and  lien  defeat  the  wife's  homestead  rights  in 
such  property.  The  statute  in  such  a  case  creates  a  conclusive 
presumption  of  payment,  and  no  reason  is  apparent  why  the 
wife's  homestead  rights  would  not  be  perfect.  There  is  no 
equity  to  adjust,  and  a  renewal  by  the  husband  would,  in  effect, 
be  to  create  a  lien  against  property  already  dedicated  to  home- 
stead uses. 

§  415.  ''Other  Uens;"  judgment  Uens. 

Whether  by  "other  liens"  the  contract  liens  akin  to  mortgages 
and  deeds  of  trust,  or  such  as  judgment  liens  and  those  arising 
by  virtue  of  levy,  were  meant,  can  be  of  little  importance,  since 
none  of  them  can  ever  be  valid.  Of  course,  the  levy  of  an  execu- 
tion or  writ  of  attachment  upon  land  not  homestead  cannot  be 
defeated  by  a  subsequent  dedication  of  the  property,*  but  if  the 
property  be  homestead  at  the  time,  the  levy  will  be  a  nullity.^® 
It  does  not  create  any  lien  whatever.  It  can  neither  be  fore- 
closed during  the  use  of  the  property  as  homestead,  nor  after  its 
abandonment."  The  same  mav  be  said  of  levies  under  ordinary 
executions."  Commissions  to  be  paid  an  agent  for  negotiating 
a  loan  to  purchase  a  home,  not  being  a  part  of  the  purchase 
money,  cannot  be  made  a  lien  against  it."  If  a  judgment  lien 
ever  becomes  valid  against  homestead  property  upon  its 
abandonment  as  a  home,  it  is  because  the  lien  attaches  at  the 
moment  of  abandonment,**  and  not  at  the  time  of  the  registration 


•*  Vernon's  Sayles*  Texas  Civil 
Statutes,  arts.  5694-5695. 

•  Brooks  V.  Chatham,  57  Tex.  31; 
Watson  V.  City  Nat.  Bank,  56  Tex. 
Civ.  App.  138,  119  S.  W.  915. 

W  Mayers  v.  Paxton,  78  Tex.  196, 
14  S.  W.  568. 

"Willis  V.  Mike,  76  Tex.  82,  13 
8.  W.  58. 

M  Redlick  v.  Williams,  —  Tex.  — , 
6  8.  W.  375. 

U  James  v.  Chaney,  —  Tex.  Civ. 
App.  — ,  154  S.  W.  679. 

M.  R. — 34. 


14  See  Kerr  v.  Oppenheimer,  20 
Tex.  Civ.  App.  140,  49  S.  W.  149; 
Rollins  V.  OTarrel,  77  Tex.  90,  13 
S.  W.  1021;  Glasscock  v.  Stringer, 
—  Tex.  Civ.  App.  — ,  33  S.  W.  677 ; 
Bradley  v.  Janssen,  —  Tex.  Civ. 
App.  — ,  93  S.  W.  606;  Marks  v. 
Bell,  10  Tex.  Civ.  App.  687,  31  S. 
W.  699;  Savage  v.  Cowan,  —  Tex. 
Civ.  App.  — ,  113  S.  W.  319;  Texas 
Moline  Plow  Co.  v.  Henderson,  — 
Tex.  Civ.  App.  — ,  168  8.  W.  414. 
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during  the  use  of  the  homestead  property  by  the  family.  A 
purchase  by  a  judgment  debtor  of  land  for  a  homestead  will  be 
taken  free  from  the  lien  of  his  judgment  creditor,  for  the 
moment  the  acquisition  is  made  it  becomes  homestead,  and  is 
never  subject  to  the  judgment  lien."  So,  too,  a  judgment  lien 
being  invalid  as  to  homestead,  the  owner  may  sell  without  sub- 
jecting the  property  to  the  operation  of  the  lien.  It  remains 
homestead  until  it  is  owned  by  another.  Where  the  property  is 
homestead  at  the  time  of  the  sale,  the  purchaser  in  possession, 
either  in  person  or  through  a  tenant,  though  his  deed  be  not  re- 
corded, is  nevertheless  protected  from  the  lien  of  a  judgment 
abstracted  against  the  vendor  subsequently  to  such  sale.  The 
possession  is  notice  to  the  judgment  creditor.^® 

§  416.  Taxes,  general  and  special. 

The  homestead  exemption  will  avail  one  nothing  as  against 
the  taxes  that  may  be  due  upon  such  property.  This  includes 
special  as  well  as  general  taxes.  But  it  is  only  for  the  taxes  and 
interest  due  upon  the  homestead  itself,"  and  the  costs  incident 
to  such  sale,"  that  it  may  be  sold.  It  is  not  liable  for  "penalties" 
under  the  statute,  nor  for  interest  or  costs  on  other  property." 
It  is  held  by  our  supreme  court  that  a  special  assessment  by  a 
city  against  a  homestead  for  a  sidewalk  improvement  is  not  a 
"tax"  within  the  meaning  of  the  Constitution  subjecting  home- 
steads to  forced  sale  for  the  taxes  due  thereon.**    The  same  is 


w  Freiberg  v.  Walzem,  85  Tex. 
264,  34  Am.  St.  Rep.  808,  20  S.  W. 
60;  WaUis  v.  Wendler,  27  Tex.  Civ. 
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160  S.  W.  747. 
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"See  Hayes  v.  Taylor,  17  Tex. 
Civ.  App.  449,  43  S.  W.  314. 

W  Bean  v.  Brownwood,  —  Tex. 
Civ.  App.  — ,  43  S.  W.  1030;  San 
Antonio  v.  Berry,  92  Tex.  319,  48 
S.  W.  496;  Marlin  v.  Green,  34  Tex. 
Civ.  App.  421,  78  S.  W.  704,  79  S. 
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WHiggins  V.  Bordages,  88  Tex. 
458,  53  Am.  St.  Rep.  770,  31  S.  W. 
52,  803.  See  Storrie  v.  Woessner, 
—  Tex.  Civ.  App.  — ,  47  S.  W.  837, 
8.  c.  —  Tex.  — ,  51  S.  W.  1132; 
Iliitcbeson  v.  Storrie,  92  Tex.  685, 
45  L.R.A.  289,  71  Am.  St.  Rep.  884, 
51  S.  W.  848;  Lovenbcrg  v.  Gal- 
veston, 17  Tex.  Civ.  App.  162,  42 
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true  as  well  of  the  costs  of  street  improvement.*  But  where  an 
improvement  district  tax  does  not  exceed  the  amount  of  the  ad 
valorem  tax  limit,  and  is  equal  and  uniform  in  its  operation,  it 
may  create  a  lien  against  the  homestead.*  But  this  liability  is 
by  force  of  the  special  exception  exempting  homesteads,  and  not 
because  the  debt  is  one  owing  the  state.  For  the  exemption  gen- 
erally is  against  all  forced  sales,  whether  the  same  be  at  the 
instance  of  the  state  or  an  individual.  The  homestead  of  the 
family  would  not  be  liable  to  any  other  demand  of  the  state.* 
And  a  sale  for  taxes  in  an  amount  greater  than  could  be  legally 
assessed  against  the  property  conveys  no  title.* 

§  417.  Boundary  and  partition  agreements. 

Boundary  and  partition  agreements,  not  being  within  our 
statute  of  frauds  or  conveyances,*  are  also  not  within  our  statute 
regulating  the  conveyance  of  the  homestead.  Since  they  may 
be  oral,  and  since  there  is  nowhere  any  requirement  of  law  that 
the  valid  oral  contracts  of  the  owner  of  the  homestead  concern- 
ing it  must  receive  the  assent  of  the  other  spouse,  it  follows  such 
agreements  of  the  owner,  when  made  in  good  faith,  are  binding 
on  all  parties.  Thus,  where  the  homestead  is  situated  on  a  larger 
tract  of  the  community  land,  the  husband  may  sell  the  excess 
above  the  homestead,  and  orally  agree  with  the  purchaser  as  to 
the  partition.*  Or  where  there  is  a  dispute  between  adjoining 
owners  as  to  the  boundary  line,  they  may  orally  agree  as  to  its 
location,  and  the  agreement  is  binding  though  the  property 
aflFected  be  homestead,  and  though  the  agreed  line  be  not  the  true 
line."'    The  conduct  of  the  owner  may  or  may  not,  according  to 


1  Eubank  v.  Ft.  Worth,  —  Tex. 
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the  circumstances,  estop  him  as  to  the  location  of  the  boundary 
line.* 

These  oral  agreements  concerning  the  homestead  bind  all 
parties,  whether  the  owner  making  them  be  the  husband  or  the 
wife. 

§  418.  Proceeds  of  voluntary  sale  exempt,  when. 

By  act  of  1897,  article  2396  of  the  Revised  Statutes  of  1895 
(Vernon's  Sayles'  Tex.  Civ.  Stat.  art.  3787)  was  amended  by 
adding  thereto  the  words :  "Provided,  further,  that  the  proceeds 
of  the  voluntary  sale  of  the  homestead  shall  not  be  subject  to 
garnishment  or  forced  sale  within  six  months  after  such  sale." 
Prior  to  this  amendment  such  proceeds  could  be  reached  by 
creditors.*  It  is  not  by  virtue  of  any  inherent  sacredness  of  the 
fund  thus  realized  that  it  is  exempt,  but  wholly  by  force  of  the 
statute  cited.  Voluntary  exchanges  of  exempt  property  for 
property  not  exempt  of  itself  are  not  upon  the  same  footing  as 
involuntary  exchanges  of  such  property.  The  former  of  itself 
evidences  an  intention  to  abandon  the  exemption.  An  intention 
to  reinvest  the  proceeds  in  another  homestead  cannot  now  be  at 
all  important.  The  words  "sale"  and  "proceeds,"  as  used  in 
the  article,  are  doubtless  employed  in  their  popular  and  enlarged, 
rather  than  their  technical  and  restricted,  sense,  and  the  pro- 
tection of  the  statute  would  apply  to  property  other  than  money 
taken  in  voluntary  exchange  for  the  homestead.*®  The  immu- 
nity is  from  "forced  sale"  as  well  as  from  garnishment  for  the 
time  indicated.  This  view  is  in  keeping  with  the  rule  that  ex- 
emption statutes  are  to  be  liberally  construed  with  a  view  to 
promoting  their  object.  The  statute  does  not  require  that  suit 
be  brought  by  the  beneficiary  of  the  exemption  within  the  six 
months  allowed,  but  any  seizure  within  that  time  would  be  un- 
lawful,** and  its  scope  will  include  any  wrongful  appropriation 

•  Werkheiser    v.    Foard,    —-    Tex.  Tex.  554,  19  S.  W.  775;  Womack  v. 

Civ.  App.  — ,  108  S.  W.  983.  Stokes,   12  Tex.   Civ.  App.   648,  35 

WWhittenberg  v.  Lloyd,  49  Tex.  S.  W.  82. 

033;  Mann  v.  Kelsey,  71  Tex.  G09,  10  Witt  v.  Teat,  —  Tex.  Civ.  App. 

10  Am.  St.  Rep.  800,  12  S.  W.  43;  — ,  167  S.  W.  302. 

Kirby  v.  Giddings,  75  Tex.  679,  13  H  Henry  v.  Boedker,  —  Tex.  Civ. 

S.  \V.  27;   Moursund  v.  Priess,  84  App.  — ,  141  S.  W.  811. 
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of  the  fund  by  another,  whether  by  process  of  garnishment  op 
otherwise."  The  act  applies  to  debts  created  prior  to  its  pas- 
sage, and  to  homesteads  acquired  subsequently  to  the  creation  of 
the  debt  for  the  satisfaction  of  which  it  is  sought  to  subject  the 
proceeds." 

And  this  protection  of  the  proceeds  extends  to  other  lands 
taken  in  exchange  for  the  homestead,  as  well  as  to  money  proper. 
Such  lands  are  exempt,  not  because  they  are  homestead,  but 
because  of  the  statute  under  consideration." 

§  419.  Proceeds  of  insurance. 

Our  exemption  laws  are  liberally  construed.  They  permit 
the  exemption  of  the  proceeds  of  an  insurance  policy  upon  the 
homestead  upon  the  theory  that  the  money  thus  received  stands 
to  the  owner  in  lieu  of  the  building;  that  it  is  an  involuntary 
conversion  of  the  home  into  money,  precisely  the  same  as  though 
such  home  were  seized  and  sold  upon  process  of  some  sort,  or  as 
thou^  the  property  was  destroyed  by  the  act  of  another.  The 
proceeds  in  the  one  case,  and  the  damages  in  the  other,  would 
represent  to  the  owner  his  home.  This  exemption  is  as  broad  as 
the  exemption  of  the  home  itself.  It  will  secure  to  the  owners 
of  the  lost  home  the  total  amount  of  the  insurance  policy,  how- 
ever large,  since  no  limit  can  be  put  upon  the  amount  to  be 
placed  in  improvements  upon  the  homestead."  It  continues 
until  such  time  as  it  fairly  appears  that  the  owner  has  abandoned 
the  intention  of  reinvesting  the  same  in  another  home  for  him- 
self and  family,  precisely  as  the  exemption  of  the  homestead 
itself  is  for  such  time  as  the  owner  mav  use  the  same  for  the 
purposes  of  a  home.  When  it  is  no  longer  so  used  the  exemption 
ceases ;  and  when  it  reasonably  appears  that  the  family  no  longer 
contemplate  the  use  of  the  insurance  money,  for  the  purposes  of 
a  home  then  the  exemption  of  that  likewise  ceases. 

This  immunity  from  garnishment  applies  also  to  the  insurance 
upon  such  things  as  are  a  part  of  the  homestead  by  reason  of 

li  Ibid.  1*  Witt  V.  Teat,  —  Tex.  Civ.  App. 

11  Lewis  V.  Goldthwaite  Nat.  Bank,      — ,  167  S.  W.  302. 
36  Tex.  Civ.  App.  437,  81  S.  W.  797.  "  Chase  v.  Swayne,  88  Tex.  218, 

53  Am.  St.  Rep.  742,  30  S.  W.  1049. 
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being  attached  thereto."  While  the  money  thus  derived  is  ex- 
empt it  is  treated  as  personal  property,  and  the  husband  may, 
without  the  consent  of  the  wife,  waive  the  exemption,  and  thus 
permit  it  to  be  taken  by  his  creditors ;  "  but,  in  the  absence  of 
an  agreement,  a  creditor  cannot  apply  such  fund,  even  though 
he  has  a  mechanics'  lien  upon  the  property  destroyed.*'  A 
waiver,  or  agreement  to  pay  certain  claims  from  the  fund,  does 
not  work  a  forfeiture  of  the  exemption  as  to  the  remainder.** 

§  420.  Abandonment  of  homestead. 

An  abandonment  of  the  homestead  by  the  family  destroys  the 
exemption,  and  subjects  it  to  liability  for  their  debts.  The  pro- 
tection lasts  only  so  long  as  the  home  in  the  property  lasts. 
Abandonment,  like  any  other  question  of  fact,  is  one  to  be  shown 
by  the  surroimding  circumstances  evidencing  the  intention  of  the 
family  with  reference  to  the  future  occupancy  of  the  property 
for  the  purposes  of  a  home.  It  is  largely  a  question  of  intention. 
The  numerous  cases  illustrating  what  is,  and  what  is  not,  an 
abandonment,  are  only  so  many  detailed  statements  of  the  cir- 
cumstances evidencing  the  intention  of  the  head  of  the  family  to 
occupy,  or  not,  the  premises  for  a  home.  No  specific  acts  of 
themselves  constitute  abandonment,  save  only  as  they  evidence 
the  intention  not  again  to  make  of  it  a  home.  To  illustrate :  For 
the  family  to  remove  from  the  homestead  is  a  circumstance  evi- 
dencing to  a  degree  the  intention  to  abandon ;  this  removal,  when 
accompanied  by  the  acquisition  of  a  new  homestead,  is  conclusive 
proof  of  such  intention ;  while,  on  the  other  hand,  if  it  be  shown 
to  be  for  mere  temporary  purposes  **  of  pleasure  or  business,  it 
amounts  to  nothing.  The  old  homestead  does  not  necessarily  re- 
main till  the  acquisition  of  a  new  one,  but  until  that  time  noth- 
ing but  clear  *  and  satisfactory  evidence  of  an  abandonment  with 

w  New  Orleans  Ins.  Asso.  v.  Jame-  !•  Jones    v.    Whiteselle,    —    Tex. 

8on,  6  Tex.  Civ.  App.  282,  25  S.  W.  Civ.  App.  — ,  29  S.  W.  177. 

307.  «0  Baum  v.  Williams,  16  Tex.  Civ. 

"Whiteselle    v.    Jones,    —    Tex.  App.  407,  41  S.  W.  840;  Canning  v. 

Civ.  App.  — ,  39  S.  W.  405;  Alvord  Andrews,  38  Tex.  Civ.  App.  232,  85 

Nat.  Bank  v.  Ferguson.  —  Tex.  Civ.  S.  W.  22. 

App.  — ,  126  S.  W.  623.  1  Ayers  v.  Sliackey,  2  Posey,  Un- 

W  Cameron  v.  Fay,  55  Tex.  58.  rep.  Cas.  (Tex.)  274. 
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the  intention  not  to  return  will  lose  to  the  family  its  exemption ;  * 
and  the  burden  of  proof  is  upon  the  one  asserting  the  abandon- 
ment, when  once  the  homestead  character  has  been  established.' 
A  prima  facie  case  of  abandonment  may  be  shown;  then  it  is 
the  duty  of  the  homesteader  to  show  that  he  entertained  the  bona 
fide  intention  of  returning  to  the  property.*  The  mere  inten- 
tion to  abandon  while  the  property  is  yet  occupied  for  a  home 
will  not  affect  its  exempt  character,*  nor  does  an  offer  of  the 
property  for  sale  show  an  abandonment.'  Declarations  in  dis- 
paragement of  the  right,  while  they  may  in  a  proper  case  amount 
to  an  estoppel,  cannot  show  an  abandonment.^  The  acquisition 
and  occupancy  of  a  new  homestead  *  are,  of  course,  an  abandon- 
ment of  the  old,  necessarily;  but  a  sale  not  properly  acknowl- 
edged by  the  wife,  and  receipt  of  the  purchase  money,  where 
the  family  continues  to  reside  upon  it,  and  does  not  acquire  a 
new  home,  are  not ;  *  nor  are  a  removal  and  occupancy  of  rented 
premises,  where  the  intention  to  return  remains.*'  Though  a 
removal  with  the  intention  not  again  to  return  is  an  abandon- 
ment,** whether  another  homestead  has  been  acquired  or  not." 


S  Shepherd  v.  Cassiday,  20  Tex. 
24,  70  Am.  Dec.  372;  Gouhenant 
V.  Cockrell,  20  Tex.  96;  Moore  v. 
Johnson,  12  Tex.  Civ.  App.  694,  34 
S.  W.  771;  Sykes  v.  Specr,  —  Tex. 
av.  App.  — ,  112  S.  W.  422. 

•  Welborne  v.  Downing,  73  Tex. 
527,  11  S.  W.  501;  Canning  v.  An- 
drews, 38  Tex.  Civ.  App.  232,  85 
S.  W.  22;  Baker  v.  Magee,  —  Tex. 
Civ.  App.  — ,  136  S.  VV.  1161. 

4  0dum  v.  Menafee,  11  Tex.  Civ. 
App.  119,  33  S.  W.  129;  Schwartz- 
man  v.  Cabell,  —  Tex.  Civ.  App.  — , 
49  S.  W.  113;  BeH  v.  Greathouse,  20 
Tex.  Civ.  App.  478,  49  S.  W.  258. 

•  Little  V.  Baker,  —  Tex.  — ,  11 
S.  W.  549;  Powers  v.  Palmer,  36 
Tex.  Civ.  App.  212,  81  S.  W.  817. 

6AuItman  v.  Allen,  12  Tex.  Civ. 
App.  227,  33  S.  W.  679;  Thigpen  v. 
RuBsell,  55  Tex.  Civ.  App.  211,  118 


S.  W.  1080;  Gaar  v.  Burge,  49  Tex. 
Civ.  App.  599,  110  S.  W.  181;  Arm- 
strong  V.  Neville,  —  Tex.  Civ.  App. 
— ,  117  S.  W.  1010;  Perkins  v.  Per- 
kins, —  Tex.  Civ.  App.  — ,  166  8. 
W.  915. 

7  Howe  v.  O'Brien,  —  Tex.  Civ. 
App.  — ,  45  S.  W.  813. 

•  Focke  V.  Sterling,  18  Tex.  Civ. 
App.  8,  44  S.  W.  611.  Compare 
Bauni  V.  Williams,  16  Tex.  Civ.  App. 
407,  41  S.  W.  840;  Tracy  v.  Har- 
bin, 40  Tex.  Civ.  App.  395,  89  S.  W. 
999. 

•  Hubs  v.  Wells,  17  Tex.  Civ.  App. 
195,  44  S.  W.  33. 

10  Building  k  L.  Asso.  v.  Guille- 
met,  15  Tex.  Civ.  App.  649,  40  8.  W. 
226;  Powell  v.  Nay  lor,  32  Tex.  Civ. 
App.  340,  74  S.  W.  338. 

11  Cline  v.  Upton,  56  Tex.  319. 
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It  is  not  necessary  that  the  minds  of  the  husband  and  wife  both 
concur  in  the  intention  not  to  return,  for  the  husband  alone  has 
the  right,  if  exercised  in  good  faith,  to  abandon  the  homestead, 
and  his  abandonment  will  be  binding  upon  her." 

A  temporary  renting  of  the  homestead  will  not  change  its 
character  so  long  as  no  other  one  has  been  acquired.  This  rent- 
ing may  be  for  any  length  of  time  so  long  as  it  is  temporary  in 
its  character,  and  not  permanent."  A  renting  may  be  of  such 
a  character  as  to  be  permanent  and  therefore  to  show  an  abandon- 
ment, even  though  no  new  homestead  has  been  acquired."  Fur- 
thermore, the  intention  to  return  must  abide  during  the  entire 
absence,  for  once  the  intention  not  to  return  is  formed,  the  ex- 
emption is  lost.^®  Nor  does  a  general  assignment  of  the  husband 
necessarily  show  an  abandonment  of  the  business  homestead. 
His  ceasing  to  use  the  property  may  be  intended  to  be  temporary 
only."    Abandonment  is  almost  wholly  a  question  of  intention 


CJo.  V.  Wm.  Cameron  &  Co.  —  Tex. 
Civ.  App.  — ,  143  S.  W.  317. 

UMarler  v.  Handy,  88  Tex.  421, 
31  S.  W.  636;  Building  &  L.  Asso. 
V.  Guillemet,  15  Tex.  Civ.  App.  649, 
40  S.  W.  225;  ante,  §  403;  Wynne  v. 
Hudson,  66  Tex.  9,  17  S.  W.  110; 
Rockwell  V.  Hudgens,  57  Tex.  Civ. 
App.  504,  123  S.  W.  185;  Gilley  v. 
Troop,  —  Tex.  Civ.  App.  — ,  146 
S.  W.  954  (wife  insane)  ;  White 
V.  Cowles,  —  Tex.  Civ.  App.  — ,  155 
S.  W.  982. 

14  Jones  V.  Robbins,  74  Tex.  615, 
12  S.  W.  824;  C.  B.  Carter  Lumber 
Co.  V.  Clay,  —  Tex.  — ,  10  S.  W. 
293;  Maroney  Hardware  Co.  v.  Con- 
iieHee,  —  Tex.  Civ.  App.  — ,  25  S. 
W.  448;  Harbison  v.  Tonnison,  — 
Tex.  Civ.  App.  — ,  38  S.  W.  2.32; 
Wynne  v.  Hudson,  06  Tex.  1,  17  S. 
W.  110;  Russell  v.  Nail,  2  Tex.  Civ. 
App.  60,  20  S.  W.  1006,  23  S.  W. 
901;  Hincs  v.  Nelson,  —  Tex.  Civ. 
App.  — ,  24  S.  W.  541;  Hensloy  v. 
Shields,   6   Tex.   Civ.   App.    136,   25 


S.  W.  37;  Prufrock  v.  Joseph,  — 
Tex.  Civ.  App.  — ,  27  S.  W.  264; 
Ford  V.  Fosgard,  —  Tex.  Civ.  App. 
— ,  25  S.  W.  445,  reversed  on  other 
grounds  in  87  Tex.  185,  25  L.R.A. 
155,  27  S.  W.  57;  Bailey  v.  Bauk- 
night,  —  Tex.  Civ.  App.  — ,  26  S.  W. 
56;  WiUiams  v.  Cleveland,  18  Tex. 
Civ.  App.  133,  144  S.  W.  689;  Shwrfc 
V.  Shook,  21  Tex.  Civ.  App.  177,  50 
S.  W.  731;  Billings  v.  Matlage,  36 
Tex.  Civ.  App.  619,  82  S.  W.  805; 
Ayres  v.  Patton,  51  Tex.  Civ.  App. 
180,  111  S.  W.  1079;  Allen  v.  Camp- 
bell, 53  Tex.  Civ.  App.  76,  116  S.  W. 
360;  Gaar  v.  Burge,  49  Tex.  Civ. 
App.  599,  110  S.  W.  181. 

15  Beck  V.  Avindino,  29  Tex.  Civ. 
App.  500,  68  S.  W.  827,  citing  Reece 
V.  Renf ro,  68  Tex.  192,  4  S.  W.  545 ; 
Warren  v.  Kohr,  26  Tex.  Civ.  App. 
331,  64  S.  W.  62. 

18  Lynch  v.  McGown,  54  Tex.  Civ. 
App.  300,  117  S.  W.  894. 

1''  McDowell  V.  Northcross,  — 
Tex.  Civ.  App.  — ,  162  S.  W.  13. 
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to  be  gathered  from  all  the  facts  and  circumstances  surrounding 
each  particular  case,  and  a  review  of  the  facts  of  the  various 
reported  cases  is  unnecessary.*'  But  the  abandonment  must  be 
voluntary, — that  is,  not  the  result  of  force,  process  of  courts, 
and  the  like."  The  abandonment  may  be  of  part  only  of  the 
homestead,  and  may  be  the  act  of  the  husband  alone,  or  of  hus- 
band and  wife  conjointly.*** 


18  S€e  RoUins  v.  O'Farrell,  77  Tex. 
90,  13  S.  W.  1021;  Kutch  v.  Holley, 
77  Tex.  220,  14  S.  W.  32;  Portwood 
r.  Newberry,  79  Tex.  337,  16  S.  W. 
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W.  804;  Kaufman  v.  Fore,  73  Tex. 
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61,  28  S.  W.  129;  Lumpkin  v.  Nich- 
olson, 10  Tex.  Civ.  App.  108,  30  S. 
W.  568;  Jamison  v.  Lewis,  —  Tex. 


Civ.  App.  — ,  36  S.  W.  954;  Hinzie 
V.  Moody,  13  Tex.  Civ.  App.   193, 

35  S.  W.  832;  Davis  v.  Taylor,  — 
Tex.  Civ.  App.  — ,  33  S.  W.  643; 
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36  Tex.  Civ.  App.  27,  80  S.  W.  1047 ; 
Armstrong  v.  Neville,  —  Tex.  Civ. 
App.  —,  117  S.  W.  1010;  Salmons 
V.  Thomas,  26  Tex.  Civ.  App.  422, 
62  S.  W.  102;  Drew  v.  Wooten,  27 
Tex.  Civ.  App.  456,  66  S.  W.  331; 
Tumpaugh  v.  Dickey,  —  Tex.  Civ. 
App.  — ,  166  S.  W.  1194;  Bradshaw 
v.  Kearby,  —  Tex.  Civ.  App.  — , 
168  S.  W.  436. 

W  King  v.  ITarter,  70  Tex.  679,  8 
S.  W.  308 ;  Sykes  v.  Speer,  —  Tex. 
Civ.  App.  —,112  S.  W.  422. 

w  O'Brien  v.  Woeltz,  94  Tex.  148, 
80  Am.  St.  Rep.  829,  58  S.  W.  943, 
59  S.  W.  536. 
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Abandonment,  like  dedication,  is  usually  the  act  of  the  hus- 
band, but  not  always  so.  If  he  has  abandoned  the  wife  and  she 
is  acting  as  the  head  of  the  family,  her  act  alone  is  sufficient  to 
evidence  an  abandonment.^  And  where  the  homestead  is  sit- 
uated on  the  wife's  separate  property,  a  very  nice  question  of 
her  power  to  abandon  its  use  will  arise.  The  statute  gives  her 
the  sole  right  to  control  it,  short  of  conveying,  which  carries 
with  it  the  right  to  rent  for  a  period  of  one  year  or  less.  She 
might  rent  it  permanently,  from  month  to  month,  with  no 
intention  ever  to  permit  its  use  by  the  family  for  homestead 
purposes.  Such  renting  would  appear  necessarily  to  be  an 
abandonment  by  the  family  of  the  homestead  use  of  the  prop- 
erty. It  results  from  the  act  of  the  owner  of  the  land  rather 
than  the  act  of  the  wife,  and  is  not  violative  of  the  rule  that  the 
husband  selects  or  abandons  the  homestead.  In  doing  either  he 
necessarily  is  controlled  by  the  superior  rights  of  the  owner  of 
the  fee.  After  the  homestead  is  abandoned,  however,  it  immedi- 
ately loses  its  exempt  character  and  becomes  subject  to  seizure 
and  forced  sale  for  the  satisfaction  of  the  debts  of  its  owner.* 

§  421.  Same;  in  fraud  of  wife. 

As  it  is  the  prerogative  of  the  husband  to  select  the  home- 
stead in  the  first  place,  so  he  may  abandon  it  at  pleasure,  and 
his  act  will  be  binding  upon  the  wife  unless  done  from  an  evil 
motive,  for  the  purpose  of  depriving  her  of  her  exemption.  This 
he  would  have  no  power  to  do.'  She  would  not  be  bound  by  any 
act  of  his  looking  to  a  divestiture  of  the  homestead  character  of 
property  without  her  consent,  done  for  the  purpose  of  depriving 
her  of  the  exemption.*  But  nice  questions  may  arise  here.  The 
husband  may  abandon  the  homestead  without  the  wife's  consent, 
and  if  she  refuses  to  follow  him  without  cause,  she  is  guilty  of 
desertion.     If  she  follows  him,  even  unwillingly,  ordinarily 

1  Herman  v.  Smith,  —  Tex.  Civ.  8  Smith   v.   Uzzell,   66   Tex.    315; 

App.  — ,  141  S.  W.  1087.  Newman  v.  Farquhar,  60  Tex.  640; 

•  Baker  v.  Magee,    —    Tex.    Civ.  Gray  v.  FusseH,  48  Tex.  Civ.  App. 

App.  — ,  136  S.  W.   1161;   Johnson  261,  106  S.  W.  454. 

v.  Goldstein,  —  Tex.  Civ.  App.  — ,  4  Dykes  v.  O'Connor,  83  Tex.  160, 

173  S.  W.  458.  18  S.  W.  490. 
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there  can  be  no  homestead  rights  in  the  property  thus  abandoned, 
especially  where  innocent  persons  deal  with  it.  She  may,  in  a 
proper  case,  to  be  noticed  in  another  section,*  maintain  such  a 
use  or  occupancy  as  to  put  purchasers  upon  notice  of  her  rights, 
but  this  is  the  exception,  since  the  rule  is  that  her  home  follows 
that  of  her  husband.  But  the  husband  cannot,  solely  for  the 
purpose  of  depriving  his  wife  of  her  homestead,  abandon  it  with- 
out her  consent.  That  the  wife  is  insane  at  the  time  of  the 
abandonment  cannot  affect  the  question  under  consideration. 
He  would  not  be  permitted  to  practise  a  fraud  on  her,  whether 
sane  or  insane,  but  if  insane  he  may  yet  abandon  the  homestead 
if  done  in  good  faith  toward  her.® 

It  has  been  said  that  "there  can  in  law  be  no  abandonment  of 
the  homestead  in  which  the  wife  does  not  join,  any  more  than 
there  can  be  alienation  of  the  same  by  the  husband  without  the 
consent  of  the  wife  in  the  exact  manner  provided  by  law."^ 
But  this  dictum  is  obviously  inaccurate,  or  at  least  misleading. 
The  law  forbids  the  conveyance  of  the  homestead  by  the  husband 
alone,  but  does  not  so  forbid  its  abandonment.  On  the  contrary, 
we  have  just  seen  he  may  abandon  it  without  his  wife's  consent, 
and  over  her  protest  in  a  proper  case."  The  abandonment  must 
be  in  good  faith,  however,  at  all  times. 

§  422.  Same;  evidence  and  instructions. 

Since  abandonment  is  so  largely  a  question  of  intention,  the 
husband,  or  wife  where  her  intention  is  material,  may  testify  as 
to  what  their  intentions  were.®  So,  too,  declarations  of  the 
claimant  are  admissible  as  verbal  acts  evidencing  intention." 
The  fact  may  be  shown  or  disproved  by  circumstances  attending 

»  Post,  §  424.  Burge,  49  Tex.  Civ.  App.  699,   110 

•  Gilley    v.    Troop,    —    Tex.    Civ.       S.  W.  185. 

App.  — ,  146  S.  W.  954.  10  Alexander    v.    Lovitt,    —   Tex. 

f  Hudgins  v.   Thompson,   —  Tex.  Civ.  App.  — ,  67  S.  W.  927 ;  Gunn  v. 

Civ.  App.  — ,  163  S.  W.  (559.  Wynne,  —  Tex.  Civ.  App.  — ,  43  S. 

BSee    ante,     §     420;     Parker    v.  W.   200;    Armstrong  v.   Neville,  — 

Schrimsher,  —  Tex.   Civ.   App.  — ,  Tex.  Civ.  App.  — ,  117  S.  W.  1010; 

372  8.  W.  165.  White    v.    Epperson,    32    Tex.    Civ. 

•  Thigpen  v.  Russell,  55  Tex.  Civ.  App.  162,  73  S.  W.  851. 
App.  211,  118  S.  W.  1080;  Gaar  v. 
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the  leaving;  as  that  the  husband  was  under  indictment  for 
felony ;  *^  that  the  husband,  who  had  but  recently  married  his 
wife  and  gone  to  live  with  her  on  her  homestead,  had  been  unable 
to  induce  her  to  go  with  him  to  his  homestead ;  "  that  the  land 
had  not  been  paid  for,  and  no  deed  taken ;  ^'  that  the  owner  has 
oflFered  to  sell ;  "  or  has  or  has  not  acquired  another  homestead." 
The  burden  of  showing  an  abandonment  is  on  him  who  pleads 
it,  and  it  is  said  the  fact  should  not  be  found  "unless  shown  be- 
yond almost  all  reasonable  grounds  of  dispute ;"  "  but  this  is 
putting  it  rather  too  strong.  At  all  events,  the  instruction 
should  be  the  usual  one  as  to  burden  of  proof,  requiring  the 
jury  to  find  only  by  a  preponderance  of  the  evidence.  Again, 
of  course,  the  charge  should  not  attempt  to  define  the  weight  to 
be  given  any  of  the  circumstances  in  evidence,  as  a  removal  to 
another  state,  oflFer  to  sell,  or  the  like.    These  are  for  the  jury." 

§  423.  Husband  and  wife  living  apart. 

The  maintenance  of  the  exemption  does  not  necessitate  the 
uninterrupted  presence  of  the  wife,  any  more  than  it  does  the 
husband.  Either  or  both  may  absent  themselves  upon  purposes 
of  pleasure  or  business,  and  yet  not  abandon  their  homestead. 
So  long  as  it  is  the  wife's  home,  no  matter  where  she  may  tempo- 
rarily be,  the  exemption  continues.  As  in  other  cases,  her  in- 
tention is  paramount ;  if  she  intends  not  to  absent  herself  perma- 
nently, but  to  return  to  the  property,  then  she  in  no  manner 
loses  her  rights.^*  Where  parties  are  married  elsewhere,  and  the 
husband  precedes  the  wife  here  and  acquires  property,  or  owns 


11  RockweU  V.  Hudgens,  57  Tex. 
Civ.  App.  504,  123  S.  W.  185. 

12  Canning  v.  Andrews,  38  Tex. 
Civ.  App.  232,  85  S.  W.  22. 

18  RockweU  V.  Hudgens,  57  Tex. 
Civ.  App.  504,  123  S.  W.  185. 

HGaar  v.  Biirge,  49  Tex.  Civ. 
App.  509,  110  S.  W.  181. 

iBGilley  v.  Troop,  —  Tex.  Civ. 
App.  — ,  146  S.  W.  954. 


18  Armstrong  v.  NeviUe,  —  Tex. 
Civ.  App.  — ,  117  S.  W.  1010,  citing 
Gouhenant  v.  CockreU,  20  Tex.  98. 

"  White  v.  Epperson,  32  Tex.  Civ. 
App.  162,  73  S.  W.  851. 

18  Clements  v.  Lacy,  51  Tex.  150; 
Reinstein  v.  Daniels,  75  Tex.  640, 
13  S.  W.  21;  Gibbons  v.  Hall,  — 
Tex.  Civ.  App.  — ,  69  S.  W.  814. 
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it  upon  marriage,  contemplating  a  residence  in  this  state,  the 
wife's  rights  attach,  for  in  law  his  home  is  hers." 

But  the  wife  cannot,  without  good  excuse,  abandon  the  home 
her  husband  has  provided  for  her,  and  yet  claim  the  benefit  of 
the  exemption  to  a  wife.***  But  her  conduct  must  be  inexcusable 
and  not  caused  by  the  conduct  of  her  husband ;  *  for  if  his  treat- 
ment or  conduct  toward  her  is  of  such  a  character  as-  to  render 
her  life  or  person  in  danger,  or  to  seriously  render  her  longer 
living  with  him  insupportable,  then  it  could  not  be  contended 
that  by  fleeing  for  her  safety  she  would  thereby  forfeit  the 
rights  guaranteed  to  every  wife  by  our  laws.  This  would  be 
putting  a  premium  upon  fraud,  and  requiring  her  to  purchase 
her  rights  at  a  sacrifice  never  contemplated  by  law  or  morals. 
But  her  rights  are  not  so  easily  defined  in  other  cases  of  separa- 
tion. In  Crockett  v.  Templeton,  65  Tex.  134,  Crockett  and 
his  wife  by  mutual  agreement  separated  and  divided  between 
themselves  their  homestead ;  the  wife  with  her  children  continu- 
ing to  occupy  the  portion  allotted  to  her  as  her  homestead,  and 
the  husband  with  his  children  by  a  former  marriage  removing 
to  another  county  and  renting  land.  To  devest  the  wife  of  any 
homestead  interest  which  she  might  have  in  the  land  allotted  to 
the  husband,  they  jointly  conveyed  the  same  to  a  third  person, 
who  subsequently  reconveyed  it  to  the  husband.  They  were 
never  divorced.  Creditors  of  the  husband  seized  and  sold  the 
portion  allotted  to  him,  and  upon  contest  between  the  purchasers 
at  such  sale  and  the  husband,  the  court,  in  holding  Crockett's 
portion  exempt,  uses  the  following  language :  'That  it  was  part 
of  the  homestead  of  Crockett  and  wife  prior  to  their  separation 
admits  of  no  doubt.  Mrs.  Crockett  continued  to  reside  upon 
the  other  part  of  the  82-acre  tract,  and  by  the  deed  to  Kempner 


u  Lacey  v.  Clements,  36  Tex.  661 ; 
Henderson  v.  Ford,  46  Tex.  627. 

SO  Mann  v.  Wilson,  39  Tex.  Civ. 
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hire  V.  Gardenhire,  —  Tex.  Civ. 
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ITrawick  v.  Harris,  8  Tex.  312; 
Earle  v.  Earlo,  9  Tex.  030;  Sears  v. 
Sears,  45  Tex.  557 ;  Newland  v.  Hol- 
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it  was  her  purpose  to  devest  herself  of  all  claim  whatsoever  to 
the  land  in  controversy.  She  has  abandoned  her  homestead  right 
to  a  part  of  their  homestead,  but  in  that  part  her  husband  has 
retained  the  equitable  ownership,  with  the  purpose  of  using  it 
as  a  home  whenever  he  is  in  a  condition  to  build  upon  it.  Since 
the  division  he  has  never  lived  with  his  wife  upon  her  part  of 
the  tract,  but  he  has  acquired  no  other  home.  Without  her  con- 
sent he  can  mantle  no  other  habitation  with  homestead  protec- 
tions. Until  he  and  she  unite  in  abandoning  the  part  she  occu- 
pies, that  is  their  homestead.  He  doubtless  no  longer  asserts 
any  interest  in  her  part  of  the  land,  but  still  it  cannot  be  taken 
for  his  debts."  While  this  discussion  was  only  incidentally  nec- 
essary, still  it  doubtless  intimates  the  true  rule  in  such  cases, 
which  is  thought  to  be  that  in  case  of  separation  without  divorce, 
husband  and  wife  still  being  in  law  one  family,  one  homestead 
will  be  protected.  If  they  occupy  different  portions  of  that 
homestead  it  can  make  no  difference,  since  it  will  be  protected 
as  long  as  either  occupies  it.  The  two  combined,  however,  must 
not  exceed  the  constitutional  limitation  of  a  homestead  for  a 
family,  for  there  cannot  be  two  homesteads  to  them.  By  the  ex- 
pression in  the  opinion  above  quoted,  that  "without  her  consent 
he  can  mantle  no  other  habitation  with  homestead  protections," 
it  is  probably  meant  to  say  no  more  than  that  a  new  homestead 
cannot  be  acquired  by  the  husband  for  the  purpose  of  depriving 
the  wife  of  her  interest  in  the  old  one.  This  would  be  a  fraud 
upon  her,  and  the  fact  of  her  continuing  to  occupy  the  property 
as  a  home,  along  \vith  the  fact  of  the  separation,  would  be  suffi- 
cient to  put  all  upon  notice  of  the  husband's  purposes  in  desig- 
nating the  new  homestead.*  If  the  separation  is  not  the  result 
of  the  wife's  inexcusable  desertion,  the  husband  can  acquire  no 
homestead  in  which  she  cannot  assert  her  rights  if  she  sees  fit.* 
Where  husband  and  wife  are  not  living  together,  it  would  doubt- 
less be  proper  to  require  that  both  concur  in  the  abandonment  of 
the  old  homestead  before  it  should  be  held  to  have  lost  its  exempt 
character,  and  preference  given  to  it  rather  than  to  any  new  ac- 
quisition made  by  either  spouse.    But  where  the  wife  has  aban- 

«  Long  V.  Long,  30  Tex.  Civ.  App.       7  S.  W.  779 ;   Crutcher  v.  Sanders, 
368,  70  S.  W.  587.  —  Tex.  Civ.  App.  — ,  145  S.  W.  668. 

3  Bradley  v.  Deroche,  70  Tex.  465, 
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doned  her  husband  and  removed  from  the  state  with  another 
man,  her  intention  to  return  and  claim  the  homestead  will  not 
prevent  the  husband's  abandoning  the  same  and  selling  it  to  a 
person  who  has  no  notice  of  her  intention.*  Since  the  wife,  when 
wrongfully  abandoned  by  her  husband,  may  sell  *  or  mortgage  * 
the  homestead,  where  she  owns  it,  it,  of  course,  follows  she  may 
do  the  lepser  thing, — abandon  it  as  a  homestead.  If  our  reason- 
ing in  §  420,  ante,  is  sound,  she  has  the  power  at  all  times,  at 
least,  to  cause  the  abandonment  of  the  exemption  in  her  sepa- 
rate estate. 

§  424.  Possession;  notice. 

The  homestead  right  is  not  governed  by  the  registration  laws 
or  designation  statutes,  but  is  an  exemption  to  the  family  in 
property  used  for  the  purposes  of  a  home  or  as  a  place  to  exer- 
cise the  calling  or  business  of  the  head  of  a  family.  The  claim- 
ant's right  has  often  been  denied  upon  the  principle  of  estoppel 
or,  if  not  the  same  thing,  innocent  purchaser.  As  both  of  these 
defenses  depend  upon  a  lack  of  knowledge  of  the  true  claim,  it  is 
well  to  notice  the  effects  of  actual  possession  by  the  wife  of  the 
property  in  which  she  claims  the  exemption.  The  general  rule 
is  well  illustrated  in  a  reported  case.''  The  husband  and  wife 
went  into  possession  of  property  under  a  deed  which  was  never 
recorded.  The  husband  without  the  wife's  knowledge  caused 
the  vendors  to  make  a  second  deed,  in  which  was  reser\'ed  a 
lien  securing  notes  which  he  sold  to  persons  having  no  knowl- 
edge of  the  first  deed.  The  wife's  plea  of  homestead  in  the 
property  prevailed  over  the  claim  of  the  purchasers  of  the 
notes.  Her  possession  of  the  property  was  notice  of  her  rights.* 
If,  however,  the  wife  were  to  join  the  husband  in  such  a  sham 
deed,  she  would  be  bound  by  the  apparent  validity  of  the  notes,' 
even  though  she  actually  continued  along  with  the  vendee  to 
occupy  the  property.* 

*  Moore    v.    Dunn,    16    Tex.    Civ.      Cooper,  —  Tex.  Civ.  App.  — ,  67  S. 
App.  371,  41  S.  W.  530.  W.  173. 

•  Ante,  §  407.  •  See   also   Harbers   v.   Levy,    33 
«  Ante,  §  411.                                            Tex.  Civ.  App.  480,  77  S.  W.  261. 

•y  Texas    Land    k    Mortg.    Co.    v.  » Cooper    v.    Ford,    29    Tex.    Civ. 


644 


MARITAL  RIGHTS. 


But  the  general  rule  may  be  said  to  be  that  one  in  actual  poa- 
session  of  property,  using  it  for  the  purposes  of  a  home  or  as  a 
place  to  exercise  the  calling  or  business  of  the  head  of  a  family, 
will  not  be  precluded  to  assert  homestead  by  the  pleas  of  estop- 
pel or  innocent  purchaser,  even  though  the  pleas  are  based  upon 
false  representations  of  the  owner.  One  cannot  shut  his  eyes 
to  the  actual  facts  of  the  occupancy  and  use,  which  as  matter  of 
law  impress  property  with  the  feature  of  exemption." 

The  estoppel  is  not  aided  by  the  fact  that  the  owners  made 
oath  to  their  statements  of  no  homestead,**  and  the  effect  of 
occupancy  at  the  time  the  attempted  lien  was  given  is  notice  to 
all,  even  after  the  owners  are  dead  or  otherwise  have  ceased  to 
occupy  it." 

The  possession  of  the  owner  may  be  through  a  tenant  only." 

§  425.  Creditor!. 

The  act  of  a  debtor  in  failing  circumstances,  in  exchanging 
nonexempt  property  for  a  homestead,  can  never  be  considered 
fraudulent  and  therefore  voidable  as  to  his  creditors.  "A  dis- 
position of  property  subject  to  execution  for  the  purpose  of 
procuring  a  homestead  would  not  be  deemed  a  fraud  upon  credi- 
tors.   The  head  of  a  family  has  the  right  to  invest  his  property 


App.  263,  69  S.  W.  487 ;  citing  Hurt 
V.  Cooper,  63  Tex.  362;  Eylar  v. 
Eyiar,  60  Tex.  315. 

1*  Texas  Land  &  Loan  Co.  v.  Bla- 
lock,  76  Tex.  85,  13  S.  W.  12;  Ly- 
brand  v.  Fuller,  30  Tex.  Civ.  App. 
116,  69  S.  W.  1006;  Sheckles  v. 
Lewis,  33  Tex.  Civ.  App.  8,  75  S.  W. 
836;  McGaughey  v.  American  Nat. 
Bank,  41  Tex.  Civ.  App.  191,  92 
S.  W.  1003,  citing  Building  &  L. 
Asso.  V.  Guillemet,  15  Tex.  Civ.  App. 
650,  40  S.  W.  225 ;  Freeman  v.  Ham- 
blin  1  Tex.  Civ.  App.  163,  21  S.  W. 
1019;  Dignowity  v.  Lindheim,  — 
Tex.  Civ.  App.  — ,  109  S.  W.  906: 
Deaton  v.  Southern  Irrig.  Co.  — 
Tex.  Civ.  App.  — ,  144  S.  W.  294; 
Thompson  6a v.  Bank  v.  Gregory,  36 


Tex.  Civ.  App.  682,  82  S.  W.  802; 
Farmers'  State  Bank  v.  Farmer,  — 
Tex.  Civ.  App.  — ,  157  S.  W.  283; 
Dignowity  v.  Baumblatt,  38  Tex. 
Civ.  App.  363,  85  S.  W.  834;  Jacobs 
V.  Hawkins,  63  Tex.  1;  Marble  v. 
Marble,  52  Tex.  Civ.  App.  380,  114 
S.  W.  871;  Henderson  v.  Wilkinson, 

—  Tex.  Civ.  App.  — ,  159  S.  W. 
1045  (deed  purporting  to  retain 
lien  never  delivered  or  recorded). 

11  Temple   v.   Watkins   Land    Co. 

—  Tex.  Civ.  App.  — ,  81  S.  W.  1188. 

12  Girardeau  v.  Perkins,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  633. 

18  Chamberlain  v.  Trammell,  — 
Tex.  Civ.  App.  — ,  131  S.  W.  227; 
Garth  v.  Stuart,  —  Tex.  Civ.  App. 
— ,  125  S.  W.  611. 
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in  a  homestead^  and  creditors  withoutlien  cannot  complain  that 
in  doing  so  he  uses  property  that  could  be  levied  on  for  debt, 
even  though  he  is  in  failing  circumstances."  " 

It  may  be  thought  that  while  a  creditor  may  not  seize  prop- 
erty after  it  is  itself  used  for  an  exempt  purpose,  yet  he  may 
follow  the  nonexempt  property  which  has  been  converted  into 
such  exempt  property.  But  the  argument  is  specious.  The 
law  does  not  protect  a  fraudulent  transaction  by  permitting  the 
perpetrator  of  it  to  keep  the  fruits  of  his  fraudulent  act  Be- 
sides, in  its  last  analysis,  exchanging  nonexempt  property  for 
exempt  property  is  in  law  no  different  act  from  selecting  and 
occupying  a  homestead  out  of  lands  hitherto  not  exempt, — a 
thing  any  failing  debtor  can  do  at  any  time. 

Again,  since  creditors  cannot  seize  and  sell  the  exempt  prop- 
erty, they  have  no  concern  with  its  disposition.  The  owner  may 
sell,  encumber,  or  even  donate,  at  his  good  pleasure.  It  is  no 
fraud  on  their  rights,**  and  the  intention  to  abandon  the  ex- 
emption at  some  time  in  the  future  does  not  change  the  rule." 
Creditors  have  a  just  priority  over  the  claims  of  exemption, 
however,  where  their  claim  is  predicated  on  some  lien,  contract, 
or  equity  preceding  the  acquisition  of  the  homestead  right. 
Thus,  an  agreement  obligating  the  owner  to  deliver  to  another 
a  part  of  the  proceeds  of  a  contemplated  sale  of  property  gives 
to  such  other  person  a  right  superior  to  the  claim  of  homestead 
based  upon  a  subsequent  use  of  the  property."  To  this  class  of 
creditors  belong  unpaid  vendors,  grantees  in  bonds  for  title, 
mortgagees,  attachment,  execution  and  judgment  lien  creditors, 
etc.,  etc.    The  principle  has  been  discussed." 


M  Finn  v.  Krut,  13  Tex.  Civ.  App. 
36,  34  S.  W.  1013,  citing  North  v. 
Sheam,  16  Tex.  175;  Chase  v. 
Swayne,  88  Tex.  218,  53  Am.  St. 
Rep.  742,  30  S.  W.  1049;  Thomp- 
son V.  International  &  G.  N.  R.  Co. 
45  Tex.  Civ.  App.  285,  100  S.  W.  197. 

W  Cameron  v.  Fay,  65  Tex.  58 ; 
King  V.  Hartor,  70  Tex.  679,  8  S. 
W.  308;  McDanneH  v.  Ragsdale,  71 
Tex.  23,  10  Am.  St.  Rep.  729,  8  S. 
W.  625;  Hargadene  v.  Whitfield,  71 
M.  R.— 35. 


Tex.  482,  9  S.  W.  475;  Taylor  v. 
Ferguson,  87  Tex.  1,  26  S.  W.  46; 
Archenbold  v.  B.  C.  Evans  Co.  11 
Tex.  Civ.  App.  138,  32  S.  W.  796; 
Holt  v.  Abby,  —  Tex.  Civ.  App. 
— ,  141  S.  W.  173;  ante,  §  129. 

i«Gaar  v.  Burge,  49  Tex.  Civ. 
App.  699,  110  S.  W.  181. 

wParriss  v.  Jewell,  67  Tex.  Civ. 
App.  199,  122  S.  W.  399. 

18  See  ante,  §  406. 
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But  the  exempt  homestead  does  not  pass  to  creditors  by  a 
general  assignment,"  even  though  the  property  be  subsequently 
abandoned.** 

Nor  have  creditors  any  interest  whatever  in  the  proceeds  of  a 
voluntary  sale,  whether  of  money  or  other  property,  of  the 
homestead,  during  the  period  for  which  it  is  exempted  from 
forced  sale,  and  no  disposition  thereof  during  that  time  can  be 
in  fraud  of  their  rights.^ 

§  426.  Right  of  wife  individually  to  protecL 

Aside  from  the  rights  to  select  and  abandon  the  homestead, 
the  rights  of  the  huslwind  and  wife  in  such  property  exemption 
are  identical.  He  does  not  represent  her  in  such  matter  in 
the  sense  that  he  can  bind  her  by  contract  or  estoppel.  Her 
interest  is  personal  and  peculiarly  imder  her  control.  If  it 
were  not  so,  most  of  the  fruits  of  the  exemption  would  be  lost. 
Any  interference  with  her  individual  rights,  and  by  this  is 
meant  the  exemption  itself,  gives  rise  to  a  cause  of  action 
which  she  may  assert  independently  of  her  husband.  Her 
rights  are  not  so  precarious  as  to  be  without  remedy  to  preserve 
or  enforce  them.  A  married  woman  wrote  her  brother  and  pro- 
cured him  to  pay  off  an  existing  lien  against  the  community 
homestead,  promising  in  effect  that  he  should  be  subrogated  to 
the  rights  of  the  original  lien  holder.  The  court  said:  "It 
would  be  a  strange  condition  of  the  law  which  gives  the  wife  a 
substantial  interest  in  property  and  denies  her  the  power  in 
every  situation  to  avail  herself  of  means  to  protect  that  right. 
To  hold  that  in  every  case  her  act  would  be  of  no  effect,  unless 
joined  or  concurred  in  by  her  husband,  would  render  her  help- 
less against  the  destruction  of  her  right  where  he  was  unwilling 
or  unable  to  join  or  concur.  In  our  opinion,  in  having  a  right 
to  protect,  she  had  the  right  regardless  of  her  married  relation 
to  do  what  she  did  in  this  case."  *  But  perhaps  the  most  usual 
case  of  the  wife's  asserting  her  right  to  protect  the  homestead 

W  McDoweH     v.     Nortlicross,     —  l  Witt  v.  Teat,  —  Tex.  Civ.  App. 

Tex.  Civ.  App.  — ,   162  S.  W.  13.  — ,  167  S.  W.  302. 

80  Wynne  v.   Hudson,   66  Tex.   1,  2  Morpele   v.   Felix,   45   Tex.  Civ. 

17  S.  W.  110.  App.  55,  99  S.  W.  709. 
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is  as  against  the  attempted  alienation  or  encumbrance  by  the 
husband  himself.  This  she  may,  of  course,  do,  where  the  facts 
justify.  Or  she  may  enjoin  a  threatened  forced  sale  in  violation 
of  her  rights,'  or  by  similar  writ  prevent  the  doing  of  any  act 
that  would  materially  interfere  with  her  enjoyment  of  the 
exemption  allowed  by  law. 

The  husband  may  not  practise  a  fraud  on  the  wife  by  deliver- 
ing her  duly  executed  deed  to  the  homestead  contrary  to  her 
agreement,  or  upon  a  consideration  materially  different  from 
that  expressed  in  the  deed,  and,  barring  the  rights  of  innocent 
purchasers,  she  may  set  aside  such  a  delivery  and  recover  the 
property.* 

§  427.  Miscellaneous  exemptions;  statute. 

In  addition  to  the  homestead,  the  following  property  is  also 
exempted  by  law  to  every  family :  "All  household  and  kitchen 
furniture ;  any  lot  or  lots  in  a  cemetery  held  for  the  purpose  of 
sepulture;  all  implements  of  husbandry;  all  tools,  apparatus, 
and  books  belonging  to  any  trade  or  profession;  the  family 
library  and  all  family  portraits  and  pictures;  five  milch  cows 
and  their  calves ;  two  yoke  of  w^ork  oxen,  with  necessary  yokes 
and  chains ;  two  horses  and  one  wagon ;  one  carriage  or  buggj' ; 
one  gun ;  twenty  hogs ;  twenty  head  of  sheep ;  all  saddles,  bridles, 
and  harness  necessary  for  the  use  of  the  family ;  all  provisions 
and  forage  on  hand  for  home  consumption;  and  all  current 
wages  for  personal  services."  * 

§  428.  Same;  nature  of  wife's  interest 

While  the  exemption  of  personal  property  is  "to  every  fam- 
ily," still  there  is  no  limitation  placed  upon  the  right  of  the 
owner  to  dispose  of  it  without  the  consent  of  the  other  spouse, 
as  in  the  case  of  the  homestead.    The  owner  may  therefore  sell 

•  Taylor   v.    Ward,    —   Tex.    Civ.       v.    Arnold,   —   Tex.    Civ.    App.   — , 
App.  — ,  102  S.  W.  405;  Rutherford       156  S.  W.  531. 

V.  Cox,  25  Tex.  Civ.  App.  499,  61  S.  4  Miller  v.  Flattery,  —  Tex.  Civ. 

W.   527;    Wylde   v.   Capps,   27   Tex.       App.  — ,  171  S.  W.  253. 
Civ.  App.  112,  65  S.  W.  648;  Bailey  «  Vernon's  Sayles'  Tex.  Civ.  Stat. 

art.  3785. 
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or  mortgage  *  the  property,  or,  if  the  husband,  waive  the  exemp- 
tion.'' It  is  yet  to  be  seen  if  the  wife  may  waive  the  exemption 
in  any  case.  She  undoubtedly  may  sell,  but,  not  being  the  head 
of  the  family,  there  may  be  just  excuse  for  denying  her  the 
further  right  to  select  or  waive  the  exemptions.  She  may  do 
either  where  she  is  the  acting  head  of  the  family. 

The  power  of  the  owner  to  thus  sell  the  exempt  property  is 
not  curtailed  by  the  fact  that  it  is  exempt  because  of  being  the 
proceeds  of  the  homestead,  even  though  it  likewise  be  real 
estate." 

Ordinarily,  the  husband,  as  the  head  of  the  family,  has  the 
right  to  select  the  particular  personal  property  to  be  designated 
for  the  purpose  of  exemption,  whether  the  same  be  owned  by 
him,  the  community,  or  the  wife.* 

His  selection  of  the  wife's  separate  property  would  in  nowise 
interfere  with  her  exclusive  right  of  control  and  disposition  now 
given  her  by  statute. 

§  429.  Same;  specific  exemptions. 

It  is  not  expedient  to  discuss  at  length  the  law  of  exemptions, 
but  only  a  few  of  those  features  peculiarly  pertinent  to  married 
women  are  to  be  considered.  The  tools,  apparatus,  and  books 
belonging  to  any  trade  or  profession,  no  doubt,  would  be  exempt 
where  the  trade  or  profession  is  that  of  the  wife.  Thus,  if 
she  were  a  dressmaker,  her  sewing  machines,  forms,  and  pat- 
terns, if  a  stenographer,  her  typewriter,  if  a  teacher  or  lawyer, 
her  books,  would  be  included.  The  exemption  is  not  limited 
to  the  head  of  the  family,  or  to  one  trade  or  profession." 


«  Mason  v.  Bumpass,  1  Tex.  App. 
Civ.  Cas.  (White  &  VV.)  780;  Rose 
V.  Martin,  —  Tex.  Civ.  App.  — ,  33 
S.  W.  284. 

7  Whiteselle  v.  Jones,  —  Tex. 
Civ.  App.  — ,  39  S.  W.  405. 

S  Witt  V.  Teat,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  302;  Russell  v.  Ham- 
ilton, —  Tex.  Civ.  App.  — ,  174  S. 
W.  705. 

•  McClelland  v.  Barnard,  30  Tex. 


Civ.  App.  118,  81  S.  W.  591;  Ray 
V.  Curry,  —  Tex.  Civ.  App.  — ,  126 
S.  W.  26. 

10  Nichols  V.  Porter,  7  Tex.  Civ. 
App.  302,  26  S.  W.  859;  Green  v. 
Raymond,  68  Tex.  80,  44  Am.  Rep. 
601;  Cone  v.  Lewis,  64  Tex.  331, 
53  Am.  Rep.  767;  Alsup  v.  Jordan, 
(50  Tex.  300,  6  Am.  St.  Rep.  63,  6 
S.  W.  831. 
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Again,  all  current  wages  for  personal  services  are  exempted 
without  reference  to  the  person  earning  such  wages.  The 
wife's  wages  as  domestic,  saleswoman,  or  teacher  would  be  pro- 
tected to  the  family,  as  indeed  would  be  the  wages  of  the  minor 
children. 

The  wife's  wearing  apparel — her  gowns  and  jewels — is  not 
exempt  from  sale  for  her  debts.  Such  property  is  exempted  to 
persons  only  who  are  not  constituents  of  a  family.** 

11  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art  3788. 
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%  430.  Capacity  to  sue  and  be  sued.  §  435.  Same;   as  next  friend,  etc.; 
§  431.  May  appear  in  her  own  name.  statute. 

§  432.  Same;  instances.  §  436.  Abatement. 

§  433.  Same:  suing  her  husband.  §  437.  Venue. 
§  434.  Same;  husband  suing  wife. 

§  430.  Capacity  to  sue  and  be  sued. 

The  law  recognizes  the  wife's  right  to  sue,  and  her  liability 
to  be  sued.  The  writer  does  not  like  the  expression  found  in 
some  of  the  cases  that  the  law  "confers"  upon  the  wife  the  power 
to  litigate.  He  prefers  to  think  the  courts  of  the  country  are  at 
all  times  open  to  all  our  citizens,  and  that  this  right  to  have  one's 
grievances  thus  determined  should  not  be  denied  to  the  humblest, 
whether  that  person  be  male  or  female,  married  or  unmarried ; 
and  that  this  right  exists  in  all  instances  where  there  is  a  wrong 
to  be  redressed.  It  is  not  the  business  of  statutes  to  "confer"  tiie 
right  on  anyone,  but  only  to  regulate  it.  He  prefers  to  believe 
that  the  section  of  the  Bill  of  Rights"  which  declares  that  "all 
courts  shall  be  open,  and  every  person  for  an  injury  done  him 
in  his  lands,  goods,  person,  or  reputation  shall  have  remedy  by 
due  course  of  law,"  includes  women,  notwithstanding  they  may 
be  married.  The  law  no  more  "confers"  upon  a  married  woman 
the  right  to  appear  in  court,  than  it  "confers"  upon  a  married 
man  the  right.  That  it  has  simply  not  undertaken  to  deny  it  to 
her  altogether,  is  the  most  that  can  be  said.  If  this  class  of 
persons,  like  minors  and  lunatics,  were  incapable  of  appearing 
for  themselves,  then  the  law  ought  to  provide  for  guardians  ad 
litem,  to  conduct  their  litigation  for  them.  But  while  she  may 
appear  either  as  a  plaintiff  or  a  defendant,  yet  the  policy  of  our 
law  has  been  to  limit  that  right  and  liability  to  certain  well-de- 

1«  Const,  art.  1  §  13. 
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fined  cases,  and  not  to  recognize  her  as  entirely  free  from  dis- 
ability in  this  respect.  Her  abridged  rights  in  this  respect  are 
analogous,  to  some  extent,  to  her  abridged  right  to  contract,  alien- 
ate her  property,  etc.  Having  then,  in  some  instances,  the  capa- 
city to  sue  and  be  sued,  she  is,  in  such  instances,  held  to  the 
same  diligence,  conclusiveness,  rules,  and  results  generally,  as 
other  litigants  not  laboring  under  disabilities,  except  where 
special  exemptions  are  made  to  her  by  law."  But  while  thus 
strict  with  her  in  this  respect,  the  law  is  correspondingly  liberal 
in  another;  it  allows  her  all  the  rights  which  are  usually  inci- 
dental to  the  right  to  litigate,  such  as  the  right  to  employ  counsel, 
make  compromise,  waive  irregularities,  et  cetera,"  and  to  do 
these  in  person,  or  through  someone  duly  authorized  by  her. 
Her  husband  is  not  necessarily  her  agent  to  bind  her  in  suits, 
by  agreement  or  otherwise,"  except  possibly  in  actions  by  him 
for  the  recovery  of  her  separate  property.^*  It  presumes  that 
she  is  capable  of  conducting  her  litigation  as  will  be  best  con- 
ducive to  her  own  welfare,  and  prescribes  no  different  method  of 
procedure  in  her  behalf,  nor  holds  the  result  of  that  litigation 
less  conclusive,  than  if  the  litigant  were  a  man  or  a  feme  sole. 
She  may  be  sued  upon  her  contracts  or  for  her  torts,  and  is 
brought  before  the  courts  in  precisely  the  same  manner  as  is  her 
husband. 

§  431.  May  appear  in  her  own  name. 

When  the  wife  may  and  mav  not  sue  and  be  sued  will  be 
discussed  in  the  succeeding  chapter  on  parties.  But  this  much 
we  may  say  here  as  prefatory  to  that  discussion:  Wherever 
she  is  authorized  to  sue  alone,  she  does  so  in  her  individual  capa- 
city, and  without  the  aid  of  prochein  ami,  and  without  having 
first  obtained  permission  of  the  court  to  prosecute  such  suit  If 
the  facts  make  clear  her  right,  it  will  be  granted  as  matter  of 
right,  and  cannot  be  denied  her.    In  fact,  no  express  or  specific 

WCayce  v.  PoweU,  20  Tex.   767,  l»  Winter  v.  Texas  Land  k  Loan 

73   Am.   Dec.  211.  Co.  —  Tex.  Civ.  App.  •— ,  54  S.  W. 

M  Laird  v.  Thomas,  22  Tex.  276;  802. 

Baxter  v.  Dear,  24  Tex.  17,  76  Am.  !•  See  post,  §  440. 
Dec.   80:    Urquhart  v.  Womack,  53 
Tex.  616. 
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grant  of  power  is  necessary  to  be  given  by  the  court."  And 
where  she  may  be  sued  upon  a  liability  growing  out  of  her  con- 
tract or  her  tort,  the  prosecution  of  the  action  is  against  her  in 
her  own  name,  and  the  judgment,  when  recovered,  so  rendered. 
She  appears  and  defends  in  her  individual  capacity  as  though 
she  were  sole.  The  law  requires,  as  will  be  seen  subsequently, 
that  the  husband  be  jointly  sued  with  her,  but  this  is  not  be- 
cause of  his  individual  liability.  He  is  not  required  to  appear 
and  defend  for  her,  and  she  may  not  depend  upon  his  doing  so ; 
if  she  does,  her  want  of  diligence  will  not  be  excused.  So,  gen- 
erally, it  may  be  said  that  wherever  the  wife  suffers  an  injury 
in  her  lands,  goods,  person,  or  reputation,  by  the  unlawful  act 
or  agency  of  another ;  or  where,  under  any  of  the  rules  of  law, 
she  is  liable  upon  her  contract  or  for  her  tort,  subject  to  the 
regulations  of  the  statute  as  to  parties,  she  may  in  the  one  case 
have  and  assert  her  cause  of  action,  and  in  the  other  be  called 
upon  to  make  reparation. 

§  432.  Same;  instances* 

The  rule  is  thought  to  be  without  exception,  that  wherever 
the  wife  has  a  separate  and  individual  right,  if  the  same  be  a 
cause  of  action  against  another,  she  may  assert  it  in  her  in- 
dividual capacity  by  showing  that  her  husband  fails  or  refuses 
to  bring  action  or  join  therein.  She  may  sue  for  the  recovery 
of  her  property,  for  the  collection  of  her  debts,  to  restrain  the 
sale  of  her  property  as  her  husband's,**  file  a  petition  in  bank- 
ruptcy," or  seek  a  guardianship  in  certain  cases,  and  whether 
her  husband  be  willing  or  not.  The  requirements  of  the  statute 
with  reference  to  the  joinder  of  the  husband  are  but  restrictions 
placed  upon  the  manner  of  hftr  exercising  a  right  which  the  law 
has  not  taken  away  from  her,  and  are  designed  for  her  protec- 
tion, not  intended  to  curtail  her  privileges. 

A  proceeding  to  contest  a  will  is  not  that  character  of  suit, 

"Mclntire    v.    Chappell,    2   Tex.  —  Tex.  Civ.  App.  — ,  124  8.  W.  712; 

378 ;  O'Brien  v.  Hilburn,  9  Tex.  297.  Slayden-Kirksey     Woolen     MiU     v. 

!•  Purinton  v.  Davis,  OG  Tex.  455,  Robinson,  —  Tex.  Civ.  App.  — ,  143 

1   S.  W.  343;   Western   Bank  &  T.  S.  W.  294. 
Co.  V.  Gibbs,  —  Tex.  Civ.  App.  — ,  W  Black,  Bankruptcy,  28. 

*J(}  S.  W.  947;  Broussard  v.  Lawson, 
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within  the  contemplation  of  our  statute  and  decisions,  in  which 
the  wife  must  be  joined  by  her  husband.*®  But  if  it  is,  she  may 
yet  maintain  the  contest  if  he  fails  or  refuses  to  do  so. 


§  433.  Same;  tumg  her  husband* 

As  further  illustrating  the  right  of  the  wife  to  appear  in 
court  in  her  individual  capacity,  and  without  the  aid  of  next 
friend,  or  anything  of  the  kind,  may  be  mentioned  the  ordinary 
action  for  divorce.*  But  there  are  instances  where  the  wife  can- 
not sue  the  husband.  For  an  injury  he  may  do  her  in  her  person 
or  reputation,  she  is  without  remedy.*  Not  only  can  she  not  sue 
him  while  he  is  her  husband,  but  after  obtaining  a  divorce  from 
him  she  still  cannot  sue  him  on  account  of  such  injuries  aris- 
ing while  they  were  husband  and  wife.  It  is  the  legal,  and 
certainly  the  moral,  duty  of  the  husband  to  support  his  wife, 
to  furnish  her  shelter,  food,  and  raiment;  yet  if  he  fails  in 
this  respect,  she  cannot  by  suit  compel  such  support.*  The  law, 
however,  more  mindful  of  her  property  rights  than  her  person 
or  good  name,  will  not  allow  the  husband  to  do  her  an  injury  in 
respect  to  these.  If  he  unlawfully  disposes  of  the  same,  and 
suit  becomes  necessary,  she  may  sue ;  and  if  he  be  a  necessary 
party,  she  may  make  him  a  defendant.*  It  has  been  held  that 
a  wife  might  maintain  a  suit  against  her  husband,  and  obtain 
a  judgment  foreclosing  a  mortgage  lien  executed  by  him  upon 
community  property,  securing  the  debt  to  her,  and  have  the 
property  sold  for  the  satisfaction  of  such  debt.'  And  again  it 
has  been  held  that  an  action  will  lie  in  the  name  of  the  wife 
against  her  husband  on  a  promissory  note  executed  by  him  to 
her,  in  consideration  of  moneys,  her  separate  property,  loaned 


«0  Pierce  v.  Farrar,  ^  Tex.  Civ. 
App.  — ,  120  S.  W.  932. 

1  Wright  V.  Wright,  3  Tex.  168. 

•  Nickerson  v.  Nickerson,  6i5  Tex. 
281;  Sykes  v.  Speer,  —  Tex.  Civ. 
App.  — ,  112  S.  W.  422;  Wilson  v. 
Brown,  —  Tex.  Civ.  App.  — ,  154 
S    W.  322;  see  ante,  §  359. 

•  Trevino  v.  Trevino,  63  Tex.  650; 
Irwin  v.  Irwin,  —  Tex.  Civ.  App. 


— ,  110  S.  W.  1011;  Bums  v.  Bums, 
—  Tex.  Civ.  App.  — ,  126  S.  W.  333. 

♦  O'Brien  v.  Hilburn,  9  Tex.  297; 
Dority  v.  Dority,  30  Tex.  Civ.  App. 
216,  70  S.  W.  338;  s.  c.  96  Tex. 
215,  60  L.R.A.  941,  71  S.  W.  950; 
Heintz  v.  Heintz,  56  Tex.  Civ.  App. 
403,  120  S.  W.  941. 

»  Price  V.  Cole,  35  Tex.  461. 
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by  her  after  marriage  to  her  husband,*  or  to  cancel  a  deed 
which  he  has  fraudulently  induced  her  to  make  to  him.''  So, 
too,  it  has  been  further  held  that  since  she  can  maintain  a  suit 
against  her  husband  for  the  enforcement  of  a  debt,  she  is  al- 
so entitled  to  all  the  processes  of  court  allowed  to  other  creditors, 
calculated  to  aid  her  in  the  enforcement  of  such  collections; 
such  as  attachment,  sequestration,  a  receiver,  and  the  like.'  She 
stands  exactly  as  other  creditors,  having  neither  preference  nor 
disadvantage.*  No  valid  objection  can  be  urged  against  the  pro- 
priety of  thus  allowing  the  wife  to  maintain  such  a  suit,  notwith- 
standing the  familiar  and  long-cherished  doctrines  of  the  com- 
mon law  are  thereby  overturned.  If  we  recognize  separate  iden- 
tity,— separate  estates,  and  valid  contracts  between  husband  and 
wife, — it  is  irresistible  that  we  must  also  recognize  her  further 
right  to  the  enforcement  of  such  contracts,  and  in  a  proper  case 
permit  her  the  benefit  of  the  writs  of  attachment,  sequestration, 
injunction,  and  the  like,  to  which  any  other  creditor  would, 
under  similar  circumstances,  be  entitled.** 

§  434.  Same;  husband  tinng  wife* 

If  the  right  of  the  wife  to  sue  the  husband  be  recognized,  it 
must  also  be  admitted  that  the  husband  would  have  a  similar 
right  to  sue  the  wife.  It  has  been  expressly  so  decided.  In 
Newman  v.  Newman,  —  Tex.  Civ.  App.  — ,  86  S.  W.  635, 
citing  McCartney  v.  McCartney,  93  Tex.  359,  55  S.  W.  310, 
it  is  said:  "But  when  the  suit  is  by  the  wife  against  the  hus- 
band, or  the  husband  against  the  wife,  her  independent  status 
is  necessarily  disclosed  by  the  nature  of  the  proceedings.  The 
husband  could  not  join  her  against  himself.  It  would  seem, 
therefore,  that  where  the  facts  alleged  justify  litigation  between 

« Hall   V.   Hall,   52   Tex.   294,   36  App.  55,  112  S.  W.  124,  citing  Stone 

Am.   Rep.   725;    Martin   Brown   Co.  v.  Stone,  18  Tex.  Civ.  App.  80,  43 

V.   Perrill,   77   Tex.   19U,   13   S.   W.  S.  W.  567 ;  Cotton  v.  Rand,  —  Tex. 

975.  Civ.  App.  — ,  92  S.  W.  266. 

7  Holland  v.  Rigga,  53  Tex.  Civ.  » Holloway   v.   Shuttles,   21    Tex. 
App.  367,  116  S.  W.  167.  Civ.  App.  188,  61  S.  W.  293. 

8  Ryan    v.    Ryan,    61    Tex.    473;  W  Heintz  v.  Heintz,  66  Tex.  Civ. 
Shaw  v.   Shaw,   50  Tex.   Civ.   App.  App.  403,  120  S.  W.  941. 

363,   111   S.   W.   223,   51   Tex.   Civ. 


ACTIONS  GENERALLY.  655 

the  husband  and  wife,  the  latter,  for  the  purposes  of  the  suit, 
may  act  independently  of  him,  and  is  as  free  to  act  and  contract 
with  reference  to  the  case  as  any  other  litigant  would  be."  In 
neither  the  case  quoted  nor  the  one  cited  from  the  supreme 
court,  was  the  question  of  public  policy  referred  to.  It  was 
taken  for  granted  that  our  marital  system  recognizes  the  sepa- 
rate juristic  identity  of  the  wife,  and  the  effect  only  of  the 
status  of  the  parties  was  considered.  Indeed,  the  right  of  the 
husband  to  sue  the  wife  or  the  wife  to  sue  the  husband  is  a 
necessary  corollary  to  the  right  of  contract,  or,  what  is  more,  to 
own  separate  estate. 

§  435.  Same;  as  next  friend,  etc.;  statute* 

The  wife,  as  an  incident  to  her  right  to  act  in  a  representative 
capacity  as  guardian,  trustee,  or  the  like,  may  maintain  in  her 
own  name  any  suit  necessary  to  the  proper  execution  of  her  trust 
She  may  sue  as  next  friend  for  another  person,  and  especially 
may  she  maintain  the  statutory  action  to  recover  damages  for 
the  death  of  another,  the  statute  expressly  authorizing  any  one 
of  the  beneficiaries  to  sue  in  his  own  name,  but  for  the  benefit 
of  the  others.^^  The  statute  requiring  the  joinder  of  the  hus- 
band in  the  wife's  suits  applies  only  to  actions  for  the  recovery 
of  her  separate  property." 

§  436.  Abatement. 

The  wife's  suit  in  her  own  name  will  not  abate  on  the  death 
of  her  husband,  but  may  be  prosecuted  by  her  to  judgment. 
Nor  will  it  abate  upon  her  death  where  the  cause  of  action  itself 
would  survive  to  others."  Neither  will  a  suit  instituted  by 
the  husband  for  the  recovery  of  community  property  abate  upon 
his  death.  She  may  continue  the  same  as  the  surviving  head  of 
the  community."    Marriage  will  not  abate  the  pending  suits  of 

"Vernon's  Saylea'  Tex.  Civ.  Stat.  313,  23  S.  W.  474;  Fordyce  v.  Dix- 

art.  4699.  on,  70  Tex.  694,  8  S.   W.  504;   St. 

IS  Id.  art.   1839.  Louis  Southwestern  R.  Co.  v.  Car- 

WParriss  v.  Jewell,  57  Tex.  Civ.  wile,  28  Tex.  Civ.  App.  208,  67  S. 

App.  199,  122  S.  VV.  399.  VV.   160;    Yarbrough  v.  De  Martin, 

14  Mexican  C.  R.  Co.  v.  Goodman,  28  Tex.  Civ.  App.  276,  67  S.  W.  177 ; 

20  Tex.  Civ.  App.  109,  48  S.  W.  778;  Vernon's    Sayles'    Tex.    Civ.    SUt. 

Steel  V.  Metcalf,  4  Tex.  Civ.  App.  art.  5680. 
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the  parties,**  even  though  it  be  one  by  the  wife  against  the 
husband/*  or  one  by  the  wife  in  which  the  husband  fails  to 
join."  Article  1893  of  the  Revised  Statutes  provides:  "A 
suit  instituted  against  a  feme  sole  shall  not  abate  by  her 
marriage,  but  upon  a  suggestion  of  such  marriage  being 
entered  on  the  record,  in  open  court,  or  upon  a  petition  repre- 
senting that  fact  being  filed  with  the  clerk,  it  shall  be  his  duty 
to  issue  a  scire  facias  to  the  husband  of  such  defendant,  and 
upon  the  return  thereof  executed,  the  husband  shall  be  made  a 
party  to  such  suit,  and  it  shall  proceed  as  if  such  husband  and 
wife  had  originally  been  defendants  in  such  suit."  A  sub- 
stantial compliance  with  this  article  as  to  notice  to  the  husband 
will  be  sufficient,  especially  where  he  is  shown  to  have  had 
actual  notice  of  the  suit." 

§  437.  Venue. 

"No  person  who  is  an  inhabitant  of  this  state  shall  be  sued 
out  of  the  county  in  which  he  has  his  domicil,  except  where  the 
defendant  is  a  married  woman,  in  which  case  she  may  be  sued 
in  the  county  in  which  her  husband  has  his  domicil."  "  If  the 
husband  and  wife  reside  in  different  jurisdictions  within  this 
state,  suit  may  be  brought  in  the  county  where  either  of  them 
resides,  where  both  are  proper  parties.*" 

15  See  post,  §  438,  ante,  §  68.  i«  Balfour  v.  Tuck,  —  Tex.  Civ. 

1«  Holland  v.  Riggs,  53  Tex.  Civ.  App.  — ,  115  S.  W.  841. 

App.  367,  116  S.  W.  167.  W  Vernon's  Sayles'  Tex.  ttv.  Stat. 

"Western   Cottage  Piano  &  Or-  art.   1830. 

gan  Co.  V.  Anderson,  45  Tex.  Ciy.  M  Fermier  v.    Brannan.   21   Tex. 

App.  513,  101  6.  W.  1061.  Civ.  App.  543,  53  S.  W.  699. 
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§  438.  Wife  as  a  plaintiff. 

§  439.  Her  suits  instituted  before 
marriage. 

§  440.  Husband  should  be  plaintiff, 
when. 

§  441.  Actions  concerning  the  com- 
munity. 

§  442.  Same;  act  March  21,  1913. 

§  443.  Same ;  injuries  to  child ;  stat- 
ute. 

§  444.  Same;  penalties  and  forfeit- 
ures under  the  statute. 

§  445.  Actions  concerning  the  home- 
stead. 


§  446.  Actions  for  alienating,  erlmi* 
nal  conversation,  etc. 

§  447.  When  husband  is  insane. 

§  448.  Wife  as  a  defendant. 

§  449.  When  she  may  be  sued. 

§  450.  Same;  concerning  the  home- 
stead. 

§451.  Husband  a  necessary  defend- 
ant with  her. 

§  452.  She  is  not  a  necessary  de- 
fendant; when. 

§  453.  Wife  a  "party"  to  husband's 
suit,  by  fiction  of  law. 

§  454.  On  appeal  or  error. 


§  438.  Wife  as  a  plaintiflF. 

The  wife  may  be  a  plaintiff  in  all  suits  for  the  recovery  of 
her  separate  property ;  but  she  is  not  the  only  person  authorized 
to  bring  such  suit.  Her  husband  may  bring  it,  either  by  him- 
self or  jointly  with  her.*  But  in  the  event  he  fails  or  neglects 
to  do  so,  then  she  may  bring  it  alone.*  No  definite  time  is 
allowed  the  husband  within  which  to  bring  the  suit.  When  a 
cause  of  action  has  arisen  in  favor  of  the  wife,  and  the  husband 
fails  or  neglects  it,  then  she  may  sue ;  or  if  he  refuses  for  any 
reason.*  Where  the  husband  has  abandoned  the  wife,  and  thus 
ceased  to  act  as  the  head  of  the  family,  she  is  authorized  to  take 
such  steps  as  are  necessary  for  the  protection  of  her  property, 
whether  it  be  by  suit  or  otherwise ;  *  and  in  such  case  it  can 


IKinji^sbury  v.   Phillips,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  73. 

•  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  1P30. 

•  Wallace  v.  Finberg,  46  Tex.  35: 


Edwards  v.  Dismukes,  53  Tex.  606; 
John  v.  Battle,  58  Tex.  591. 

4  Black  v.  Black,  62  Tex.  296; 
Norton  v.  Davis,  83  Tex.  32,  18 
S.  W.  430. 
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make  no  difference  whether  the  suit  be  concerning  her  separate 
property  or  the  community,  for  under  such  circumstances  she 
is  not  only  a  joint  owner  of  the  community,  but  entitled  to  its 
possession  and  control.*  She  may  appear  alone  as  an  applicant 
for  the  guardianship  of  her  minor  children  by  a  former  mar- 
riage. The  law  in  such  cases,  upon  the  death  of  the  father, 
makes  her  the  legal  guardian  of  the  persons  and  estates  of  her 
minor  children  upon  her  application,  and  if  she  be  again  covert, 
there  is  no  necessity  for  joining  her  husband  in  the  application.* 
Again,  the  statute  permits  the  wife  to  make  an  application  to 
the  county  court  for  a  support  for  herself  and  education  of 
her  children  from  the  proceeds  of  her  lands,  where  her  husband 
fails  to  properly  supply  these  things."'  It  is  clear  the  joinder 
of  the  husband  in  this  character  of  case  is  inconsistent  with 
the  purpose  of  the  act,  as  he  is  the  defendant  in  the  action,  if 
it  may  be  called  such.  So,  in  an  application  to  court  for  leave 
to  contract  as  a  feme  sole  to  engage  in  business,  though  here 
the  husband  also  must  join,"  or  for  an  order  to  convey  her  real 
estate,  or  stocks  and  bonds,  without  the  husband's  joinder,  the 
wife  is  a  proper  plaintiff  or  applicant.  She  is  a  necessary  party 
plaintiff  with  her  trustee  in  an  action  concerning  the  trust 
estate,  where  the  trust  instrument  does  not  authorize  the  trus- 
tee to  sue.*  In  all  cases  where  by  law  she  is  authorized  to  sue, 
she  does  so  in  her  individual  capacity,  doing  all  things  neces- 
sary to  be  done  in  the  furtherance  of  her  suit  precisely  as  though 
she  were  sole.^®  She  is  not  a  necessary,  nor  even  proper,  party 
plaintiff  with  her  husband  in  a  suit  concerning  his  separate 
property,  yet  her  joinder  is  not  reversible  error  unless  an  injury 
to  the  defendant  be  shown.*^ 

5  San  Antonio  &  A.  P.  R.  Co.  v.  6  Cook  v.  Bybee,  24  Tex.  278. 

Gillum,   —  Tex.   Civ.   App.   — ,   30  7  Vernon's  Saylcs'  Tex.  Civ.  Stat. 

S.  W.  097,  8.  c.  —  Tex.  — ,  31  S.  art.  4020. 

W.  350;  Texas  &  P.  R.  Co.  v.  Wat-  «  See  ante,  §§  254,  255. 

kins,  —  Tex.  Civ.  App.  — ,  20  S.  W.  »  Monday  v.  Vance,   11  Tex.   Civ. 

TOO,  8.  c.  affirmed  in  88  Tex.  20,  29  App.  374,  32  S.  W.  559. 

S.  W.  232;  Missouri  K.  &  T.  R.  Co.  W  Chapman  v.  AHen,  15  Tex.  278. 

V.  AUen,  53  Tex.  Civ.  App.  433,  115  "Missouri,    K.    &    T.    R.    Co.    v. 

S.  W.  1179;   Ileagy  v.  Kastner,  —  Starr,  22  Tex.  Civ.  App.  363,  56  S. 

Tex.  Civ.  App.  — ,  138  S.  W.  788.  W.  393. 
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§  439.  Her  tuiti  instituted  before  marriage. 

"A  suit  instituted  by  a  feme  sole  shall  not  abate  by  her  mar- 
riage, but  upon  a  suggestion  of  such  marriage  being  entered  on 
the  record,  the  husband  may  make  himself  a  party  to  such  suit, 
and  prosecute  the  same  as  if  he  and  his  wife  had  been  originally 
plaintiffs  in  such  suit."  "  It  is  not  obligatory  upon  the  hus- 
band to  make  himself  a  party,  and  his  failure  to  do  so  will  not 
affect  the  wife's  right  to  maintain  the  further  prosecution  of 
the  case  in  her  own  name."  In  such  a  case,  upon  the  sugges- 
tion of  the  marriage  by  the  defendant  in  the  case,  the  court 
should  afford  the  husband  an  opportunity  to  make  himself  a 
party  plaintiff,  and  prosecute  the  suit;  but,  should  he  decline, 
there  is  no  reason  why  the  wife  could  not  maintain  it  alone." 
Upon  the  husband's  joining  the  wife  in  such  a  case,  no  new 
citation  need  issue  to  the  defendant,  since  there  is  no  new  cause 
of  action,  but  a  continuance  of  the  old,  with  possibly  the  par- 
ties charged."  The  statute  does  not  provide  that  the  wife 
should  be  dismissed  from  the  suit,  and  her  continuance  as  a 
plaintiff  with  her  husband  is  no  misjoinder." 

If  the  action  be  against  the  husband  himself,  of  course,  he 
could  not  be  required  or  permitted  to  join  as  plaintiff." 

§  440.  Husband  should  be  plaintifF,  when* 

It  is  the  undoubted  policy  of  our  laws  to  encourage  the  hus- 
band's conducting  the  wife's  litigation  when  he  can  properly  do 
so,  but  never  to  deny  her  the  right  when  he  fails  or  refuses. 
In  all  actions,  perhaps  without  exception,  where  the  wife  is 
authorized  to  sue,  the  husband  may  sue  for  her,  unless  it  be  in 
those  cases  where  his  interests  conflict  with  hers,  in  which  case 

w  Vernon's  Saylcs*  Tex.  Civ.  Stat.  W  Church  v.  Chicaj?o  &  A.  R.  Co. 

art.  1892.  119  Mo.  203,  23  S.  W.  1056. 

w  Western   Cottage   Piano  &  Or-  16  St.  Louis,  Southwestern  R.  Co. 

gan  Co.   V.  Anderson,  45  Tex.  Civ.  v.    Wright,    33   Tex.    Civ.   App.   80, 

App.  513,  101  S.  W.  1001.  75  S.  W.  .565. 

14  San   Antonio   Street   R.   Co.  v.  "  HoUand  v.  Riggs,  53  Tex.  Civ. 

Cailloutte,   79   Tex.   341,   15   S.   W.  App.  307,  116  S.  \\.  167. 
390. 
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it  18  not  proper  for  him  to  be  even  joined  as  a  plaintiff.**  But 
in  actions  which  have  for  their  object  the  recovery  of  the  wife's 
separate  property,  he  is  authorized  by  law  to  conduct  the  same 
as  plaintiff,  either  alone  or  jointly  with  his  wife,"  and  it  is 
optional  with  him  whether  he  will  sue  in  his  own  name  or 
jointly  with  her.*®  He  is  for  this  purpose  made  the  agent  of 
his  wife  by  law,  and  his  acts  in  this  capacity,  done  in  good 
faith,  must  be  held  to  be  binding  and  conclusive  upon  his  prin- 
cipal.* His  right  to  sue  for  her  is  not  confined  to  those  cases 
which  have  for  their  object  the  recovery  of  specific  articles  of 
property,  but  the  act  is  to  be  more  liberally  construed.  He 
may  sue  for  a  conversion  of  her  property,*  to  recover  damages 
for  an  injury  to  the  same,*  or  enjoin  another  from  collecting 
or  disposing  of  her  notes,*  or  for  damages  accruing  to  her  by 
reason  of  injuries  received  while  sole,*  or  for  the  recovery  of 
damages  for  the  seizure  of  exempt  property,*  in  which  latter 
case  it  seems  the  wife  is  not  an  improper  party  plaintiff  al- 
though the  exempt  property  be  community  property.  And  upon 
the  death  of  the  husband  pending  the  suit,  she  may  prosecute 
the  suit  alone  without  making  the  children  of  the  deceased  par- 
ties."' 

That  the  husband  is  separated  from,  and  not  living  with,  his 
wife,  does  not  render  him  for  that  reason  alone  an  improper 
party  plaintiff,  should  he  be  joined  as  such.*  He  may  join  her 
cause  of  action  with  his  own  against  the  same  defendants,  and 


"Hartley  v.  Frosh,  6  Tex.  208, 
55  Am.  Dec.  772;  McKay  v.  Tread- 
weU,  8  Tex.  176;  Marston  v.  Ward, 
35  Tex.  797. 

19  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  1830. 

WBartlett  v.  Cocke,  15  Tex.  471; 
Hatcbett  v.  Conner,  30  Tex.  104. 

1  Cannon  v.  Hemphill,  7  Tex.  184. 

8Turnley  v.  Texas  Bkg.  &  Ins. 
Co.  54  Tex.  451. 

•  Lee  V.  Turner,  71  Tex.  264,  9  S. 
W.  149;  Texas  &  P.  R.  Co.  v.  Me- 
daris,  64  Tex.  92:  San  Antonio 
Street  R.  Co.  v.  Helm,  G4  Tex.  147 ; 


SaLn  Antonio  &  A.  P.  R.  Co.  v.  Flato, 
13   Tex.   Civ.   App.   214,   35   S.   W. 
859. 
4  Clay  V.  Power,  24  Tex.  304. 

•  San  Antonio  &  A.  P.  R.  Co.  v. 
Corley,  --  Tex.  Civ.  App.  — ,  26  S. 
W.  903,  s.  c.  87  Tex.  432,  29  S.  W. 
231. 

•  Craddock  v.  Goodwin,  54  Tex. 
578;  Cunningham  v.  Coyle,  2  Tex. 
App.  Civ.  Cas.    (Willson)    371. 

7  Steel  V.  Metcalf,  4  Tex.  Civ. 
App.  313,  23  S.  W.  474. 

•  Reddin  v.  Smith,  65  Tex.  26. 
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growing  ouf  of  tlie  same  transaction,  and  recover  in  his  own 
right  and  in  the  capacity  of  her  representative  in  the  same 
suit*  And,  being  authorized  to  sue  alone,  he  may  appeal  alone 
for  her,  from  an  adverse  decision  against  himself  and  wife.** 


§  441.  Actions  concerning  the  community. 

We  come  now  to  consider  actions  concerning  another  class 
of  property  in  which  the  wife  has  an  interest,  equal  in  point  of 
ownership  to  that  of  her  husband, — the  community  estate  of  her- 
self and  husband.  We  have  seen  that,  although  the  husband  is 
authorized  to  sue  for  and  recover  the  wife's  separate  property, 
if  he  fails  or  refuses  to  do  so,  she  can  sue  in  her  own  name. 
But  it  is  not  so  with  reference  to  their  community  property. 
The  husband,  during  coverture,  is  the  sole  custodian  and  mana- 
ger of  the  major  part  of  that  estate;  he  alone  can  convey  it;  he 
is  the  only  person  authorized  to  bring  a  suit  for  its  recovery.** 
The  wife  is  not  ordinarily  authorized  to  bring  such  suits."  It 
has  been  permitted  in  those  cases  where  there  was  great  neces- 
sity for  it,  as  where  the  husband  had  abandoned  her.  Here 
she  is  recognized  as  the  head  of  the  family,  and  as  such  entitled 
to  the  custody  and  control  of  the  property,  and  can  in  conse- 
quence maintain  any  suit  necessary  to  reduce  that  property  to 
possession,  or  preserve  it ;  "  and  under  such  circumstances, 


•  Missouri,  K.  &  T.  R.  Co.  v. 
SUrr,  22  Tex.  Civ.  App.  353,  65 
S.  W.  393. 

WCorley  v.  Renz,  —  Tex.  Civ. 
App.  — ,  24  S.  W.  935. 

"Murphy  v.  Coffey,  33  Tex.  508; 
Jackson  v.  Cross,  36  Tex.  193;  Mid- 
dlebrook  Bros.  v.  Zapp,  73  Tex.  29, 
10  S.  W.  732;  Michael  v.  Rabe,  — 
Tex.  Civ.  App.  — ,  109  S.  VV.  939; 
Cone  V.  Belcher,  57  Tex.  Civ.  App. 
493,  124  S.  W.  149 ;  Gabb  v.  Boston, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  509; 
Vaughn  v.  St.  Louis  Soutliwestern 
R.  Co.  34  Tex.  Civ.  App.  445,  79  S. 
W.  345. 

l<  Jackson  v.  Bradshaw,  28  Tex. 

M.  R.— -36. 


Civ.  App.  394,  67  8.  W.  438;  LiUy 
V.  Yeary,  —  Tex.  Civ.  App.  — ,  152 
S.  V^.  823. 

13  Wright  V.  Hays,  10  Tex.  130, 
60  Am.  Dec.  200;  Cheek  v.  BeUows, 
17  Tex.  613,  67  Am.  Dec.  686;  Ful- 
lerton  v.  Doyle,  18  Tex.  3;  Ezell 
V.  Dodson,  60  Tex.  331;  Leeds  t. 
Reed,  —  Tex.  Civ.  App.  — ,  36  S. 
W.  347;  Missouri,  K.  &  T.  R.  Co. 
v.  Hennesey,  20  Tex.  Civ.  App.  316, 
49  S.  W.  917 ;  Bennett  v.  GiUett,  — 
Tex.  Civ.  App.  — ,  57  S.  W.  302; 
Ward  V.  Kennon,  —  Tex.  Civ.  App. 
— ,  75  8.  W.  334;  Heagy  v.  Kast- 
ner,  —  Tex.  Civ.  App.  — ,  138  S. 
W.  788. 
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while  the  husband  is  an  unnecessary  party,  yet  there  is  no  error 
in  permitting  the  joinder  of  his  name  with  hers  as  a  plaintiff, 
since  ordinarily  no  injury  could  result  thereby  to  the  defend- 
ant." But  ordinarily  the  wife  is  neither  a  necessary  nor  a  proper 
party  to  such  suit."  But  such  joinder  is  not  reversible  error 
unless  special  injury  be  shown.*'  Mere  refusal  of  the  husband 
to  bring  the  suit  will  not  authorize  her  to  do  so,"  nor  is  it  every 
separation  of  the  parties  that  will  confer  such  authority.  If 
it  were  so,  she  might  then,  at  will,  deprive  the  husband  of  his 
statutory  right  of  control  of  the  community  property,  and  by 
her  own  wrongful  conduct  obtain  an  advantage  she  would  not 
otherwise  have.  Where  damages  for  an  injury  to  the  person  of 
either  spouse  are  community  property,  they  may  be  recovered 
only  upon  a  suit  by  the  husband,*'  except  where,  by  reason  of 
the  abandonment  of  the  wife  by  the  husband,  or  the  dissolution 
of  the  marriage  by  his  death  or  a  divorce,  the  wife  is  permitted 


14  Texas  &  P.  R.  Co.  v.  Fuller,  13 
Tex.  Civ.  App.  151,  36  S.  VV.  319. 

WEzell  V.  DodBon,  60  Tex.  331; 
Texas  &  P.  R.  Co.  v.  Gwaltney,  2 
Tex.  App.  Civ.  Cas.  (Williwn)  602; 
Gulf,  W.  T.  &  P.  R.  Co.  V.  Gold- 
man, 8  Tex.  Civ.  App.  257,  28  S. 
W.  267;  Texas  &  P.  R.  Co.  v.  Pol- 
lard, 2  Tex.  App.  Civ.  Cas.  (Will- 
son  )  424 ;  Beaton  v.  Fussell,  —  Tex. 
Civ.  App.  — ,  166  S.  W.  458;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Brassell, 
—  Tex.  Civ.  App.  — ,  173  S.  W. 
522. 

W  Texas  &  P.  R.  Co.  v.  Gwaltney, 
2  Tex.  App.  Civ.  Cas.  (Willson) 
602;  San  Antonio  Street  R.  Co.  v. 
Helm,  64  Tex.  147;  Johnson  v.  Era- 
do,  —  Tex.  Civ.  App.  — ,  50  S.  W. 
139;  Western  U.  Teleg.  Co.  v. 
Campbell,  36  Tex.  Civ.  App.  276,  81 
S.  W.  580;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Baumgarten,  31  Tex.  Civ. 
App.  253,  72  S.  W.  78;  Henderson 
V.  Rushing,  47  Tex.  Civ.  App.  485, 
105  S.  W.  840;   International  &  G. 
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141  S.  W.  152. 

"Rice  V.  Mexican  Nat.  R.  Co.  8 
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WLoper  v.  Western  U.  Teleg.  Co. 
70  Tex.  689,  8  S.  W.  600;  West- 
ern U.  Teleg.  Co.  v.  Cooper,  71  Tex. 
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Teleg.  Co.  v.  Richardson,  79  Tex. 
649,  15  S.  W.  689;  Western  U. 
Teleg.  Co.  v.  Hoffman,  80  Tex.  420, 
26  Am.  St.  Rep.  759,  15  S.  W.  1048; 
Gallagher  v.  Bowie,  66  Tex.  265,  17 
S.  W.  407,  10  Am.  Neg.  Cas.  254; 
Hale  V.  Bonner,  82  Tex.  33,  14 
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to  maintain  the  suit."  Being  authorized  to  conduct  the  litiga- 
tion of  the  community,  the  husband  has  authority  to  manage  it 
as  he  pleases,  so  long  as  he  does  not  act  in  bad  faith  towards  the 
wife;  he  may  thus  make  compromise,  remit  a  portion  of  a  re- 
covery,**^ or  do  anything  else  in  connection  with  such  litigation 
that  he  considers  to  the  best  interests  of  the  community.  Upon 
this  principle, — that  the  conduct  of  the  husband  binds  the  com- 
munity,— where  his  own  act,  culpability,  or  negligence  has 
occasioned  the  injury,  no  recovery  can  be  had.  His  negligence 
is  even  imputable  to  the  wife.^  While  the  wife  may  not  prose- 
cute a  suit  for  the  community,  yet  a  notice  given  by  her  to  a 
telegraph  company  of  a  claim  for  damages  in  favor  of  the  com- 
munity will  be  sufficient  to  support  a  suit  by  the  husband  for 
such  damages.*  This  is  only  an  act  looking  to  the  protection 
of  the  community,  and  is  not  in  any  sense  a  suit 

§  442.  Same;  act  March  21,  1913. 

It  is  true  the  amended  marital  property  rights  statutes  do  not 
expressly  authorize  the  wife  to  sue  for  the  recovery  of  that  part 
of  the  community  property  which  is  committed  to  her  sole  care 
and  control,  but  they  necessarily  have  that  effect.  The  rule 
that  the  husband  alone  is  authorized  to  sue  for  the  community 
is  not  by  force  of  statute,  but  is  founded  upon  the  fact  that  he 
is  given  sole  control  of  that  estate  by  law.  The  right  to  recover 
by  suit  is  a  necessary  incident  to  the  right  to  manage  and  dis- 
pose, and  inheres  in  the  owner  unless  otherwise  provided  by 
statute.  It  is  upon  this  reasoning  that  the  abandoned  wife  may 
sue  for  the  community.    She  has  the  right  to  manage,  therefore 


Tex.  Civ.  App.  359,  107  S.  W.  570; 
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to  reduce,  the  community  to  possession  bv  suit.  !Ifow  that  the 
wife  is  given  the  sole  right  to  control,  manage,  and  dispose  of 
her  personal  earnings,  the  rents  from  her  real  estate,  interest 
on  bonds  and  notes  belonging  to  her,  and  dividends  on  her  stocks, 
she  necessarily  is  the  only  one  who  is  authorized  to  sue  for,  and 
to  recover  this  class  of  the  community.  The  same  reasons  which 
support  the  rule  that  the  husband  alone  can  sue  for  the  com- 
munity generally,  to  wit,  the  sole  right  to  control,  now  compel 
the  conclusion  that  the  wife  alone  may  sue  for  her  personal 
earnings  and  the  like.  It  is  true  the  act  also  gives  her  the  sole 
control  of  her  separate  property.  But  the  statute  permitting 
the  husband  to  sue  for  the  recovery  of  such  property  is  not 
expressly  repealed,  nor  will  it  be  held  to  be  repealed  by  impli- 
cation, unless  such  is  the  necessary  effect  of  the  amendment. 
It  probably  is  not.  The  right  to  control  and  dispose  is  there- 
fore given  subject  to  the  provision,  the  husband  may  sue  for  the 
recovery  of  such  property  from  another  if  he  will.  There  is 
no  such  legislative  limitation  on  her  right  to  control  and  dis- 
pose of  her  personal  earnings,  rents,  interest,  and  dividends. 

§  443*  Same;  injuries  to  chfld;  statute. 

A  question  not  so  easy  of  solution  is  presented  in  the  cases  of 
actions  by  a  parent  for  damages  for  injuries  resulting  in  the 
death  of  her  child,  under  our  statute  authorizing  recovery  in 
certain  cases.  It  is  provided  that  "the  action  shall  be  for  the 
sole  and  exclusive  benefit  of  the  surviving  husband,  wife,  chil- 
dren, and  parents  of  the  person  whose  death  shall  have  been  so 
caused;"  and  that  "the  action  may  bo  brought  by  all  of  the 
parties  er  titled  thereto,  or  by  any  one  or  more  of  them  for  the 
benefit  of  all."  *  Here  we  have  a  specific  statutory  authoriza- 
tion for  all  the  parties  entitled  to  a  recovery  in  such  case  to 
join  in  a  suit  for  such  recovery,  and  the  same  authorization 
of  any  one  of  the  parties  named  to  bring  the  suit  for  the  benefit 
of  all.  Parents  are  included  among  those  authorized  to  sue. 
No  distinction  is  made  in  favor  of  the  father  over  the  mother 
in  the  matter  of  bringing  suit,  but  either  may  sue.    Such  dam- 

«  Vernon's  Sayles'  Tex.  Civ.  Stat, 
arts.  469S,  4699. 
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ages  are  said  by  some  of  the  authorities  to  be  community  prop- 
erty, and  it  may  be  contended  that  the  act  meant  only  to  permit 
the  wife  to  sue  in  such  cases,  according  to  the  rules  regulating 
her  suits  generally,  and  not  to  confer  any  special  right  to  sue 
in  these  cases.  That  is  answered  by  saying  that  there  are  no 
provisions  for  the  wife's  suing  for  the  community  property, 
either  alone  or  jointly  with  her  husband.  To  say  that  this  was 
the  meaning  of  the  act  would  be  to  nullify  that  portion  author- 
izing the  Avife  to  sue,  for  to  require  her  husband  to  sue  for  her, 
or  even  to  join  her  in  such  case,  is  not  to  permit  her  to  sue 
for  the  benefit  of  all.  This  idea  is  further  refuted  by  the  express 
terms  of  article  1838  of  the  statute,  which  provides  that  the 
^'parties  entitled  thereto  may  bring  their  suit  for  such  dam- 
ages." Now  it  has  been  held  that  the  father  and  mother  may 
join  in  an  action  of  this  sort,  for  the  injuries  resulting  in  the 
death  of  their  child,*  thus  recognizing  that  the  statute  has 
wrought  a  change  in  the  matter  of  parties  plaintiff  for  the  re- 
covery of  this  particular  community  property,  if  such  bo  com- 
munity property;  for  without  the  aid  of  this  statute  the  wife 
is  neither  a  necessary  nor  a  proper  party  for  such  recovery. 
It  follows,  then,  that  the  evident  purpose  of  the  legislature  was 
to  confer  upon  each  of  the  parties  named  a  right  of  action,  pro- 
vided such  action  be  brought  for  all  those  who  might,  under 
the  statute,  be  entitled  to  a  recovery, — that  one  suit  should 
suffice  for  all.  It  must  be  admitted  that  there  are  expressions 
in  the  statute  which  go  far  toward  indicating  that  the  damages 
to  the  extent  that  either  parent  may  be  injured  would  be  sepa- 
rate property.  Witness  the  provision  that  "the  action  shall  be 
for  the  sole  and  exclusive  benefit  of  the  surviving  .  .  .  wife, 
.  .  .  and  parents ;"  and  witness  further  the  subsequent  provi- 
sion that  "the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death;  and  the 
amount  so  recovered  shall  be  divided  among  the  persons  entitled 
to  the  benefit  of  the  action,  or  such  of  them  as  shall  then  be  alive, 
in  such  shares  as  the  jury  shall  find  by  their  verdict."  *  And  if 
the  question  were  an  open  one,  the  writer  would  incline  to  the 

4HouBton   City   Stroot  U.   Co.   v.  » Vernon's  Saylcs'  Tex.  Civ.  Stat. 

Bciacca,  80  Tex.  350,  16  S.  W.  31.      art.  4704. 
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opinion  that  this  lang:iiage,  coupled  with  the  authority  to  the 
wife  to  sue  in  her  own  name,  for  her  own  benefit  as  well  as  for 
the  benefit  of  the  others,  would  constitute  the  recovery  her 
separate  property.  A  recovery  for  the  community  is  never 
denominated  "for  the  Ix^nefit  of  the  wife."  If  it  be  for  the 
community,  why  should  the  wife  be  permitted  to  sue  at  all? 
And  why  is  such  action  in  part  for  her  "sole  and  exclusive 
benefit,"  and  the  jury  required  to  separately  estimate  and 
award  her  damages  ?  But  this  is  a  digression.  Whether  or  not 
the  eflFect  of  the  act  is  to  take  out  the  amount  of  such  damages 
as  the  wife  may  be  entitled  to  recover  for  the  death  of  her 
child,  from  the  community,  and  to  constitute  it  her  separate 
fund,  certain  it  is  that  it  has  authorized  her  to  prosecute  in  her 
own  name  such  actions,  and  recover  whatever  amount  she  may 
show^  herself  entitled  to,  "for  her  sole  and  exclusive  benefit," 
without  joining  her  husband  with  her  in  the  suit,  or  accounting 
for  his  nonjoinder,  provided  she  sues  also  for  the  benefit  of  all 
entitled  to  a  recovery .• 

But  an  action  for  injuries  to  a  minor  child,  not  resulting  in 
death,  is  clearly  a  community  demand,  and  may  be  asserted  by 
the  husband  alone."'  If  the  recovery  is  for  an  injury  to  an 
adult  child,  the  same  would  be  separate  property,  and  the  suit 
might  be  maintained  by  the  wife  alone,  upon  the  husband's 
neglect  or  failure  to  bring  it.* 

§  444.  Same;  penalties  and  forfeitures  under  the  statute. 

Similar  to  the  foregoing  in  many  respects  are  those  actions 
authorized  by  statute  for  the  recovery  of  penalties,  sometimes 
denominated  "liquidated  damages,"  and  the  like,  notably  those 
brought  under  the  act  regulating  the  sale  of  intoxicating  liquors, 
requiring  dealers  to  enter  into  bond,  and  authorizing  a  recovery 
upon  such  bond  by  any  person  aggrieved  by  a  violation  of  its 

e  Missouri,    P.    R.    Co.   v.   Henry,  —  Tex.  Civ.  App.  — ,  34  S.  W.  664. 

75  Tex.  220,  12  S.  W.  828:  Houston  7  Hillsboro  Cotton  MiHs  v.  King. 

&.  T.  C.  R.  Co.  V.  Lemair,  55  Tex.  51   Tex.   Civ.   App.   518,   112   S.   W. 

Civ.    App.    237,    119    S.    W.    1162;  132. 

citing  Texas  C.  R.   Co.  v.   Frazier,  8  See  ante,  §§  359,  440. 
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provisions.*  Among  other  things,  the  article  in  question  pro- 
vides, as  one  of  the  conditions  of  the  bond  required  of  the  dealer, 
that  he  will  not  sell  intoxicating  liquor  "to  any  person  under 
the  age  of  twenty-one  years,  or  to  a  student  of  any  institution 
of  learning,  or  to  any  habitual  drunkard,  or  to  any  person  after 
having  been  notified  in  writing  through  the  sheriff  or  other 
peace  oflScer,  by  the  wife,  mother,  daughter,  or  sister  of  the 
person,  not  to  sell  to  such  person ;  and  that  he  or  they  will  not 
permit  any  person  under  the  age  of  twenty-one  years  to  enter 
and  remain  in  such  house  or  place  of  business;"  and  further 
provides  that  said  "bond  may  be  sued  on  at  the  instance  of  any 
person  or  persons  aggrieved  by  the  violation  of  its  provisions, 
and  such  person  shall  be  entitled  to  recover  the  sum  of  $500 
as  liquidated  damages  for  each  infraction  of  the  conditions  of 
such  bond."  The  expression  "any  person  aggrieved"  has  been 
held  suflBciently  intelligent  not  to  render  the  act  uncertain,*' 
and  that  the  legislature  intended  by  the  use  of  such  words  only 
to  designate  the  persons  entitled  to  recover,  and  not  to  indicate 
that  such  persons  could  recover  only  in  the  event  they  proved 
that  they  were  actually  aggrieved  by  such  violation.**  It  is 
quite  too  clear  for  argument  that  the  wife  and  mother  are  par- 
ties intended  to  be  protected  by  the  act,  and  who  may  be 
"aggrieved"  by  a  violation  of  the  terms  of  such  bonds.  And 
where  the  person  aggrieved  may  be  a  married  woman,  by  the 
very  letter  of  the  statute,  as  well  as  its  spirit,  she  is  authorized 
to  sue.  The  case  of  Wartelsky  v.  McGee,  10  Tex.  Civ.  App. 
220,  30  S.  W.  Rep.  69,  decides  that  a  wife  joined  by  her  hus- 
band pro  forma  cannot  maintain  a  suit  to  recover  the  penalty 
provided  for  a  violation  of  the  bond  with  respect  to  a  sale  of 
liquor  to  her  minor  child,  upon  the  groimd  that  such  recovery 
is  for  the  benefit  of  the  community,  and  as  such  should  be 
brought  by  the  husband  alone.  The  court  is  probably  correct 
in  its  conclusion  that  the  damages  thus  recovered  are  com- 
munity, but  seems  to  have  paid  no  heed  to  the  language  of  the 
act  authorizing  suit  by  any  person  aggrieved.     The  authorities 

»Vernon*8  Say  lea'  Tex.  Civ.  Stat.  App.  400,  45  S.  W.  839;  Tipton  v. 

art.  7452.  Thompson,   21  Tex.   Civ.  App.   143, 

10  Poavy  V.  Com,  90  Tex.  90,  37  60  S.  W.  641. 

8.  W.  317.  "McNeil  v.  Lewis,  —  Tex.  Civ. 

XI  Quails  V.  Sayles,  18  Tex.  Civ.  App.  — ,  145  S.  W.  305. 
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cited  in  that  opinion  were  not  decided  under  the  article  in 
question,  and  have  no  bearing  upon  it.  The  legislature,  if  we 
are  at  all  concerned  with  its  motives  for  enacting  such  a  law, 
evidently  intended,  notwithstanding  the  damages  when  recov- 
ered might  become  a  part  and  parcel  of  the  community  if  re- 
covered by  one  of  the  spouses,  to  place  it  within  the  power  of 
each  and  every  person  aggrieved  by  a  violation  of  the  terms  of 
such  bonds,  to  sue  in  his  or  her  own  name,  and  not  be  dependent 
in  such  matter  upon  the  pleasure  of  another  to  sue  for  him  or 
her.  And  especially  with  reference  to  married  women,  it  meant 
to  provide  that  in  the  event  of  a  sale  to  her  husband  after  the 
notice  provided  for,  or  in  the  event  he  was  an  habitual  drunk- 
ard, to  authorize  her  individually  as  the  party  aggrieved  by 
such  sale,  to  institute  suit  for  the  recovery  of  the  statutory 
penalty,  without  waiting  for  him  to  sue,  or  even  asking  him  to 
join  in  such  suit."  True,  it  differs  from  the  general  rule  with 
reference  to  suits  for  the  recovery  of  community  property,  but 
it  is  by  force  of  special  statutory  leave, — the  same  authority 
given  the  husband  to  control  the  community  generally.  Her 
special  injury  in  such  case  is  ample  reason  why  the  legislature 
should  make  her  such  a  concession.  Though  there  were  no  rea- 
sons, it  is  sufficient  that  such  permission  to  sue  is  given  her; 
and  it  can  make  no  difference  whether  she  be  aggrieved  by  a  sale 
to  her  drunkard  husband,  or  to  him  after  notice  not  to  sell,  or  to 
her  minor  child,  or  by  such  dealer's  permitting  her  minor  child 
to  enter  and  remain  in  his  house  or  place  of  business ;  for  in  all 
these  cases  she  is  the  recipient  of  a  statutory,  defined  injury, 
and  the  beneficiary  of  the  provision  authorizing  the  party 
aggrieved  to  sue."  Especially  may  the  wife  sue  alone,  where 
the  sale  is  to  her  husband  under  such  circumstances  as  amount 
to  a  breach  of  the  bond,  for  we  have  seen  "  that  the  recovery 
would  then  be  her  separate  property.^* 

IsPeavy  v.  Goss,  00  Tex.  00,  37  (J41 ;     Tarkington    v.    Brunett,    — 

S.    W.    317;    Quails   v.    Sayles,    18  Uex.  Civ.  App.  — ,  61  S.  W.  274. 

Tex.  Civ.  App.  400,  45  S.  W.  839;  "Ante,  §  359. 

Wright  V.  Tipton,  92  Tex.  168,  46  "McNeil  v.  Lewis,  —  Tex.  Civ. 
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PARTIES.  569 

§  445.  Actioiu  concerning  the  homestead. 

The  wife's  homestead  rights,  whether  in  separate  or  com- 
munity property,  are  peculiar  to  herself.  The  husband  may 
freely  dispose  of  his  separate  or  the  community  property,  not 
homestead,  but  he  cannot  do  so  where  the  property  is  occupied 
as  a  home  for  the  family.  We  have  in  a  former  chapter  dis- 
cussed the  nature  and  extent  of  her  rights  in  the  homestead. 
It  would  be  an  idle  provision  to  say  the  wife  should  not  lose 
her  homestead  by  the  act  of  the  husband  without  her  consent, 
and  then  deny  her  the  right  to  recover  it  by  suit  in  the  event  he 
did  make  an  attempt  to  so  dispose  of  it  Her  rights  in  the  home- 
stead are  akin  to  her  rights  in  her  separate  estate;  its  convey- 
ance is  governed  by  the  same  rules.  If  suit  for  its  recovery 
be  necessary,  and  the  husband  fails  or  refuses  to  bring  it,  no 
good  reasons  can  be  given  why  the  wife  may  not  do  so.  The 
case  of  Murphy  v.  Coffey,  33  Tex.  508,  apparently  denies  this 
right;  but  it  probably  cannot  be  considered  as  deciding  more 
than  the  general  doctrine  that  the  wife  cannot  maintain  a  suit 
for  the  recovery  of  the  community  property,  to  which  we  readily 
assent,  for  it  does  not  enter  into  a  consideration  of  any  of  the 
well-recognized  exceptions.  If  it  meant  to  hold  pointedly  that 
the  wife  could  not  under  any  circumstances  maintain  such  suit, 
it  is  clearly  wrong,  both  upon  principle  and  abundant  authority. 
In  the  case  of  Kelley  v.  "Whitmore,  41  Tex.  647,  it  was  alleged 
that  the  husband  was  absent  from  the  state,  and  that  he  refused 
to  join  in  the  suit  of  the  wife  to  protect  the  homestead  against 
a  threatened  sale.  This  allegation  alone  would  not  authorize 
the  wife  to  maintain  a  suit  for  the  recovery  of  community  prop- 
erty other  than  homestead;  it  would  not  put  the  case  within 
the  realm  of  necessity,  if  that  be  required,  and  would  amount 
to  no  more  than  a  showing  that  the  husband  refused  to  join  in 
the  suit.  It  shows  no  desertion  or  exceptional  reasons  why  the 
wife  should  be  permitted  to  prosecute  the  action,  further  than 
that  the  husband  refuses  to  sue.  This  it  is  thought  is  sufficient 
where  the  wife  has  a  separate  property  or  homestead  right  to 
assert."    It  has  been  held  that  the  wife  was  not  an  improper 

W  See  Lyttle  v.  Harris,  2  Posey, 
Unrep.  Cas.  (Tex.)  21;  ante,  §  420. 
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party  to  an  action  to  recover  damages  for  the  seizure  of  property 
exempt  to  the  ^^family,"  which  property  was  not  homestead." 
Not  nearly  so  good  reasons  exist  for  this  holding  as  if  the  prop- 
erty were  homestead.  In  the  case  of  ordinary  exempt  property 
the  husband  alone  can  convey ;  the  wife's  assent  is  not  necessary 
to  its  disposition.  She  has  no  rights  therein  of  which  her  hus- 
band cannot  devest  her.  In  Cunningham  v.  Coyle,  2  Tex. 
App.  Civ.  Cas.  (Willson)  371,  it  was  held  that  the  wife  was 
a  proper  party  plaintiff  with  her  husband  in  a  suit  for  the  re- 
covery of  damages  for  the  wrongful  seizure  of  cotton  standing 
upon  the  homestead.  In  Paris  &  G.  N.  R.  Co.  v.  Greiner,  84 
Tex.  443,  19  S.  W.  664,  the  wife,  joined  by  her  husband,  was 
permitted  to  recover  the  community  homestead.  In  Houston  & 
T.  C.  R.  Co.  V.  Lackey,  12  Tex.  Civ.  App.  229,  33  S.  W.  768, 
the  wife,  being  abandoned  by  the  husband,  prosecuted  a  suit  for 
damages  to  the  community  homestead  in  her  own  name,  but  she 
could  have  done  this  even  though  the  property  was  not  home- 
stead. It  is  unnecessary  to  add  that  the  husband  may,  of  course, 
bring  and  prosecute  any  suit  involving  the  right  of  the  family 
to  the  homestead  without  the  joinder  of  the  wife  if  he  sees  fit. 
While  she  is  necessarily  profited  by  his  success  in  such  suit,  she 
is  not,  nevertheless,  concluded  by  his  failure.  The  reason  why 
she  is  bound  by  the  result  of  his  litigation  concerning  her  sepa- 
rate property,  and  not  concerning  the  homestead,  is  that,  in  the 
former  instance,  the  statute  constitutes  him  her  agent  to  repre- 
sent her  in  such  suits,  while  it  does  not  do  so  in  the  latter. 

Again,  in  most  cases  where  there  would  be  any  necessity  for 
the  wife's  prosecuting  the  action  alone,  it  would  arise  from  the 
conduct  of  the  husband  in  attempting  to  convey  or  chai^  the 
homestead,  and  would  in  consequence  be  such  fraud  in  law  as 
would  of  itself  authorize  her  to  sue  alone,  and  to  further  make 
him  a  defendant  if  necessary." 

The  author  ventures  to  suggest  another  instance  in  which  the 
wife  alone  might  sue  concerning  the  homestead.  It  is  for  her 
damages  personally  for  being  wrongfully  deprived  of  its  pos- 

17  Craddock  v.  Goodwin,  54  Tex.  l«  Compare   post,    §    450,   ante,    § 

578;   Necper  v.  Irons,   3  Tex.   App.       426. 
Civ.   Cas.    (WiUson)    225. 
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session  or  enjoyment,  as  distinguished  from  an  injury  to  the 
property  itself."  Thus,  her  most  valuable  right  might  be  af- 
fected, or  even  destroyed  entirely  where  she  owned  no  interest 
whatever  in  the  fee.  The  homestead  situated  on  the  separate 
land  of  the  husband  might  be  wrongfully  seized  and  the  family 
ousted ;  or  it  might  be  damaged  by  the  maintenance  of  a  near-by 
nuisance  or  otherwise,  and  the  wife  personally  be  deprived  of 
the  full  use  and  enjoyment  of  the  same  as  a  home.  The  hus- 
band alone,  to  be  sure,  could  recover  the  full  damage  to  his 
property,  but  this  would  be  no  compensation  to  the  wife  for  her 
loss.  Such  damages  may  be  community,***  but  being  for  the 
deprivation  of  an  exemption  which  is  intended  personally  for 
the  wife,  she  should  be  permitted  to  sue  for  their  recovery  where 
the  husband  fails  or  refuses  to  do  so. 

The  cases  of  Jackson  v.  Bradshaw,  28  Tex.  Civ.  App.  394,  67 
S.  W.  438,  and  Reitzer  v.  Medina  Valley  Irrig.  Co.  —  Tex.  Civ. 
App.  — ,  153  S.  W.  380,  are  not  authorities  against  the  sugges- 
tion made.  In  neither  of  those  cases  was  the  taking  of  the 
homestead  unlawful,  or  the  element  of  damages  here  being  dis- 
cussed under  consideration.  That  the  wife's  possessory  rights 
in  the  homestead  are  valuable  is  attested  by  the  numerous  deci- 
sions holding  her  relinquishment  of  it  a  sufficient  consideration 
for  a  promise.* 

§  446.  Actions  for  alienating,  criminal  conversation,  etc. 

The  wife's  right  to  maintain  the  action  of  damages  for  aliena- 
tion of  her  husband's  aflFections  resulting  in  the  loss  of  his  so- 
ciety, and  her  possible  right  to  maintain  an  action  of  criminal 
conversation,  have  been  fully  discussed  in  a  former  chapter.* 
Where  she  may  maintain  such  a  suit  at  all,  it  is,  of  course,  in 
her  own  name,  since  the  husband,  being  a  party  to  the  wrong, 
could  not  maintain  it. 

§  447.  When  husband  is  insane. 

To  avoid  a  possible  misapprehension  of  the  rule  where  the 

"See  Daniel  v.  Ft.  Worth  &  R.  Valley,  14  Tex.  Civ.  App.  250,  36  S. 

G.    R.   Co.   96   Tex.   327,  72   8.  W.  VV.   999. 

578;    Cox   v.   Oliver,    43    Tex.    Civ.  l  See  ante,   §   351. 
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husband  is  insane,  it  is  proper  here  to  notice  the  provision  of  the 
statute  in  such  cases.  Upon  analogy  it  would  seem  that  where 
he  is  for  any  reason  incapacitated  from  bringing  suit, — as  by 
his  desertion  of  the  wife,  or  imprisonment  in  a  penitentiary, 
or  by  his  becoming  ins^ane, — the  wife  can  maintain  suits  for  the 
community  in  her  oAvn  name.  But  while  it  is  true  in  the  two 
cases  first  stated,  it  is  not  in  the  last.  Had  the  statute  not  pro- 
vided differently  it  doubtless  would  have  been  the  rule.  But 
our  statute  makes  provision  for  the  appointment  of  a  guardian 
pending  the  husband's  insanity,  and  it  is  incumbent  upon  the 
guardian  to  prosecute  and  defend  suits  for  his  ward.'  An  in- 
sane person  is  not  civilly  dead.  The  husband  during  his  sanity, 
and  his  guardian  during  insanity,  is  entitled  to  the  control  of 
not  only  his  separate  estate,  but  of  the  community  as  well.  In 
cases  of  abandonment  of  the  wife  and  incarceration  in  the  peni- 
tentiary,* the  law  has  made  no  provision  for  a  representative 
of  the  husband,  and  the  exigencies  of  the  situation  demand  that 
someone  act,  and  none  is  by  law  or  nature  so  well  adapted  to  it 
as  the  wife.  It  would,  however,  be  no  part  of  the  duty  of  the 
guardian  of  an  insane  husband  to  maintain  suits  in  behalf  of 
the  wife's  separate  property.  In  this  respect  she  could  main- 
tain her  own  suits.  But  she  would  have  no  authority  to  repre- 
sent her  husband,  as  plaintiff  or  defendant,  either  with  respect 
to  his  property  or  the  community.*  If  she  undertakes  to  do  so, 
her  acts  done  in  the  progress  of  the  suit  are  not  binding  upon 
his  estate.®  The  wife  is  entitled  first  to  the  guardianship  of  her 
insane  husband,  and  as  guardian  may  maintain  any  suit  neces- 
sary for  the  preservation  of  the  community  or  his  separate 
estate.  If  the  wife  becomes  insane,  no  appointment  as  guardian 
is  necessary  to  enable  the  husband  to  sue  for  her.  He  has  this 
authority  without. 

Ifor  is  the  wife  authorized  to  sue  for  the  community  because 

8  Texas  &  P.  R.  Co.  v.  Bailey,  83  5  See  ante,  §§  74,  200. 

Tex.  19,  18  S.  W.  481.  « Cason    v.    Laney,    —   Tex.    Civ. 

4  Davia  v.  Laning,  85  Tex.  39,  18  App.  — ,  27  S.  W.  420. 
L.R.A.  82,  34  Am.  St.  Rep.  784,  19 
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of  her  husband's  nonage.    He  must  do  so  himself,  either  through 
his  guardian  or  next  friend.^ 

§  448.  Wife  as  a  defendant.    . 

Wherever  the  wife  may  incur  a  liability,  she  may,  of  course, 
be  sued  upon  her  refusal  to  respond  thereto.  We  have  seen  that 
she  may  incur  liability  in  numerous  ways,  by  her  contracts  as 
well  as  by  her  torts.  Her  marriage  does  not  absolve  her  from 
liability  upon  pre-existing  demands,  nor  does  it  preclude  her 
being  called  upon  through  the  courts  to  satisfy  those  demands, 
or  any  others  arising  subsequently  to  her  marriage.  As  was 
said  of  her  in  her  capacity  of  plaintiff,  here,  too,  she  must  appear 
individually,  that  is,  as  any  other  individual.  Her  husband's 
appearing  and  defending  is  not  her  defending.  She  must  be 
distinctly  called  to  answer  if  her  rights  are  to  be  determined. 
By  her  rights,  as  here  used,  are  meant  those  which  her  husband 
cannot  freely  deny  her,  such  as  her  interest  in  the  homestead, 
her  separate  property,  and  the  like.  She  may  make  all  contracts 
and  agreements  necessary  in  the  prosecution  of  her  defense ;  for 
the  right  to  defend  carries  with  it  the  right  to  do  those  things 
necessary  to  a  proper  defense." 

If,  as  a  matter  of  fact,  the  wife  is  made  a  party,  or  by  her 
appearance  *  becomes  such,  she  is  bound  by  the  decree,  like  any 
other  litigant.  Though,  of  course,  she  is  not  bound,  even  where 
the  judgment  in  terms  adjudicates  her  rights,  if  she  has  not  in 
some  way  become  a  party  to  the  proceeding.^® 

§  449.  When  the  may  be  sued. 

"The  husband  and  wife  shall  be  jointly  sued  for  all  debts 
contracted  by  the  wife,  for  necessaries  furnished  herself  or  chil- 
dren, and  for  all  expenses  which  may  have  been  incurred  by 
the  wife  for  the  benefit  of  her  separate  property."  **    And  they 

t  Texas  &  P.  R.  Co.  v.  Alexander,  •  Owens   v.   Cage,    101   Tex.   286, 

13  Tex.  Civ.  App.  313,  35  S.  W.  9;  106  S.  W.  880. 

see  ante,  §  116.  10  Ibid. 
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shall  likewise  be  jointly  sued  "for  all  separate  debts  and  demands 
against  the  wife;  but  in  such  case  no  personal  judgment  shaD 
be  rendered  against  the  husband."  "  The  husband  is  required 
to  be  jointly  sued  with  her,  supposing  that,  by  reason  of  her 
disabilities,  she  may  need  counsel  in  her  defense,  and  the  oppor- 
tunity is  thus  afforded  her.  But  he  cannot  be  compelled  to  give 
her  this  counsel,  and  she  may  not,  except  at  her  peril,  trust  her 
cause  in  his  hands.  She  would  not  be  protected  should  he  neglect 
it.  He  must  be  so  sued,  whether  he  is  liable  to  a  personal  judg- 
ment or  not.  The  validity  of  the  proceeding  against  the  wife 
is  not  dependent  upon  his  appearing  and  defending,  for  it  is 
beyond  the  power  of  the  plaintiff  to  compel  this,  and  it  is  held 
in  a  Tennessee  case,"  that  it  is  not  necessary  that  the  husband 
should  have  been  served  with  citation  before  proceeding  to 
judgment  against  the  wife.  But  if  this  be  the  law  she  is  denied 
the  very  protection  w^hich  the  statutes  seek  to  afford  her;  viz., 
that  her  husband  should  be  actually  brought  within  the  juris- 
diction of  the  court  along  with  her  that  she  may  have  the  benefit 
of  his  counsel."  It  is  only  where  it  is  sought  to  charge  the  wife 
personally,  or  to  affect  her  individual  right  in  some  way,  that 
she  is  a  necessary,  or  even  proper,  party.  To  illustrate:  The 
husband  and  wife  shall  be  jointly  sued  for  necessaries  contracted 
for  by  the  wife  for  herself  and  children.  Both  are  liable.  She 
cannot  be  sued,  however,  except  with  the  husband,  while  he  may 
be  sued,  and  his  liability  established,  without  joining  her  in  the 
suit.  She  is  neither  a  necessary  nor  proper  party  where  it  is 
not  sought  to  charge  her  or  her  property,**  but  she  necessarily 
is  where  either  of  these  ends  is  sought  to  be  attained. **  It  is 
proper,  then,  to  make  her  a  party  with  her  husband  in  a  suit 
upon  notes  signed  by  both  her  and  her  husband,  where  it  is 
sought  to  foreclose  a  vendor's  lien  upon  the  land  for  which  the 
notes  were  given,  for  a  foreclosure  is  to  be  had  against  her  as 
well  as  against  her  husband,  and  to  this  extent  she  is  affected 

l«Id.  art.  1841.  w  Walling    v.    Hannig,    73    Tex. 

18  Carter  v.  Kaiser,  —  Tenn.  — ,       580,  11  S.  W.  547. 

48  S.  W.  265.  WMilburn    v.    Walker,    11    Tex. 

14  See   post,    §    451.  329. 
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individually."  So,  in  a  suit  against  the  husband  upon  his  notes 
for  land,  where  the  deed  of  conveyance  was  made  to  the  wife, 
if  a  foreclosure  is  sought,  she  must  be  a  party,  while  she  is  not 
liable,  except  that  a  foreclosure  may  be  had  against  her ;  for  this 
purpose  she  should  be  before  the  court.  It  determines  her  in- 
dividual equity  in  the  property  to  pay  the  unpaid  purchase 
money  and  avoid  a  foreclosure."  She  is  likewise  a  necessary 
party  in  an  action  to  avoid,  as  fraudulent,  a  conveyance  by  her 
husband  to  another,  where  that  other  has  reconveyed  the  prop- 
erty to  her." 

§  450.  Same;  concerning  the  homestead. 

In  all  actions  in  any  way  affecting  the  wife's  homestead  in- 
terest, in  order  to  bind  her  she  must  be  made  a  party  defendant. 
She  has  rights  in  the  homestead  that  no  other  person  can  assert 
for  her,  and  upon  which,  when  called  in  question,  she  is  entitled 
to  a  hearing.  In  all  actions,  whether  of  foreclosure  or  otherwise, 
affecting  the  homestead,  if  it  be  desired  to  conclude  the  wife 
by  the  judgment,  she  should  be  made  a  party  defendant ;  ** 
that  is  to  say,  if  there  can  possibly  be  any  defense  growing 
out  of  her  homestead  rights  which  she  may  urge,  that  would  in 
any  way  defeat  the  action,  she  must  be  made  a  party.^  It  is 
not  thought  that  she  should  be  a  party  to  every  suit  concerning 
property  which  she  may  at  the  time  occupy  as  homestead,  unless 
her  plea  of  homestead  could  in  some  way  defeat  the  action.* 
Thus,  it  is  held  to  be  unnecessary  to  make  her  a  party  to  a  suit 
to  foreclose  a  tax  lien,'  or  a  mortgage  lien  given  by  the  husband 


"  Linn  v.  Willis,  1  Posey,  Unrep. 
Caa.   (Tex.)   158. 

W  Garner  v.  Butcher,  1  Posey, 
Unrep.  Cas.   (Tex.)  430. 

WTexas  Brewing  Co.  v.  Bisso,  50 
Tex.  Civ.  App.  119,  109  S.  W.  271. 

80  Campbell  v.  Elliott,  52  Tex. 
151 :  Thompson  v.  Jones,  60  Tex. 
04 ;  Alexia  v.  Lewis,  3  Tex.  Civ.  App. 
113,  21  S.  W.  1010;  San  Antonio 
Real  Estate,  Bldg.  &  L.  Asso.  v. 
Stewart,  27  Tex.  Civ.  App.  299,  65 
S.  W.  665. 


1  Jergens  v.  Schiele,  61  Tex.  255. 

«  Central  Coal  &  Coke  Co.  v.  Hen- 
ry, —  Tex.  Civ.  App.  — ,  47  S.  W. 
281;  Brown  v.  Humphrey,  43  Tex. 
Civ.  App.  23,  95  S.  W.  23;  Nunez  v. 
McElroy,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  829. 

•  Bean  v.  Brownwood,  —  Tex. 
Civ.  App.  — ,  43  S.  W.  1036;  San 
Antonio  v.  Berry,  92  Tex.  319,  48 
S.  W.  496;  Collins  v.  Ferguson, 
22  Tex.  Civ.  App.  552,  50  S.  W.  225. 
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before  his  marriage.*  It  cannot  be  perceived  how  it  could  be 
required  that  she  be  sued  with  her  husband  to  foreclose  a  ven- 
dor's lien  which  existed  upon  the  property  prior  to  her  homestead 
rights,*  or  be  made  a  party  to  a  suit  in  trespass  to  try  title,  where 
the  plaintiff's  title  antedates  the  use  of  the  property  for  home- 
stead purposes,*  except  where  there  may  be  a  question  of  the 
validity  of  the  lien  in  the  former  case,  and  of  the  existence  of  the 
facts  in  the  latter.  The  husband  alone  can  convey  the  homestead 
to  adjust  prior  equities,  and  why  is  not  a  suit  against  him  for 
the  same  purpose  as  binding  i  This  is  doubtless  true  theoretical- 
ly, but  as  matter  of  practice,  it  is  preferable  both  to  the  plaintiff 
and  the  wife  herself  that  she  be  joined.  For  whatever  may  be 
the  disposition  of  the  matters  in  an  action  against  the  husband 
alone  the  wife  may  at  any  time  litigate  her  rights  by  again 
inquiring  into  the  facts.  In  other  words,  if  a  given  state  of 
facts  be  conceded  to  be  binding  upon  the  husband,  and  to  deter- 
mine his  homestead  rights,  it  is  not  for  that  reason  binding 
upon  the  wife,  for  as  against  her  the  facts  have  not  been  estab- 
lished. The  husband  and  wife  are  not  in  law  nor  in  fact  one 
person,  and  if  authority  be  sought  to  oilst  her  by  writ  of  posses- 
sion from  property  which  is  in  her  possession,  such  process 
must  be  directly  sought  in  the  usual  way,  that  is,  by  a  proceeding 
against  her  individually.  But  if  her  possession  be  under  her 
husband's  title,  and  she  has  no  personal  or  individual  rights 
aside  therefrom,  then  "being  in  under  him,  she  must  go  out  with 
him.''  ^ 

§451.  Husband  a  necessary  defendant  with  her. 

In  all  suits  against  the  wife,  the  law  directs  that  the  hus- 
band be  sued  with  her,  whether  in  an  action  where  he  is  individ- 
ually liable  or  not.  This  rests  upon  the  same  reasons  that  re- 
quire him  to  join  in  her  conveyances.  The  law  presumes  that 
the  husband's  advice  and  assistance  in  the  preparation  and 

4  Adams  v.  Bartell,  46  Tex.  Civ.  6  Breath  v.  Flowers,  43  Tex.  Civ. 

App.  349,  102  S.  W,  779.  App.  516,  95  S.  W.  26. 

» Jackson   v.    Bradshaw,   28   Tex.  7  Evans  v.  Marlow,  —  Tex.  Civ. 

Civ.  App.  394,  67  S.  W.  438;  Evans  App.  — ,  149  S.  W,  347. 
V.   Marlow,  —  Tex.   Civ.  App.  — , 
149  S.  W.  347. 
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prosecution  of  her  defense  will  be  helpful  to  her,  and  to  that 
end  requires  that  he  have  notice  of  all  demands  against  her.  It 
is  not  for  the  purpose  of  obtaining  relief  against  him  individ- 
ually, for  this  is  not  permitted  in  demands  against  the  wife, 
but  as  a  means  of  protection  to  the  wife,  and  to  the  community 
estate  of  which  he  is  custodian,  and  out  of  which  any  judgment 
against  the  wife  is  liable  to  be  collected."  This  requirement  has 
not  been  abrogated  by  the  amendment  of  1913  enlarging  the 
legal  rights  of  married  women.*  Where  suit  has  been  instituted 
against  a  woman  while  sole,  and  pending  such  suit  she  marries, 
upon  suggestion  of  such  fact  being  "entered  on  the  record,  in 
open  court,  or  upon  a  petition  representing  that  fact  being  filed 
with  the  clerk,  it  shall  be  his  duty  to  issue  a  scire  facias  to  the 
husband  of  such  defendant,  and  upon  the  return  thereof  exe- 
cuted the  husband  shall  be  made  a  party  to  such  suit,  and  it  shall 
proceed  as  if  such  husband  and  wife  had  originally  been  defend- 
ants in  such  suit."  •*  The  husband  should  not  only  be  sued 
along  with  his  wife,  but  he  should  remain  a  party  with  her  to 
the  end  of  the  suit.  The  plaintiff  cannot  dismiss  as  to  him 
and  proceed  against  the  wife,  for  then  the  husband  is  no  longer 
sued  with  her.^®  It  is  not  the  privilege  of  the  plaintiff,  but  the 
right  of  the  wife,  that  he  should  be  sued  with  her,  though  she 
may  waive  snch  right." 

In  those  cases  where  the  wife  has  been  abandoned  by  the  hus- 
band, and  he  is  beyond  the  jurisdiction  of  the  court,  and  where 
she  has  in  consequence  contracted  debts  for  which  she  is  liable 
personally,  it  would  be  a  great  miscarriage  of  justice  to  deny 
that  she  could  be  sued  alone.  If  the  husband  has  property  with- 
in the  jurisdiction  of  the  court,  he  may,  of  course,  be  sued  by 
seizure  of  such  property,  but  otherwise  he  could  not  be  sued; 
and  if  in  all  cases,  without  exception,  he  must  be  a  party  defend- 
ant with  her,  then  it  would  result  in  many  instances  that  she 

•  See  Vernon's   Sayles'  Tex.   Giv.  •TannehiU  v.  Tannehill,  —  Tex. 

Stat.  arts.  1840,  1841 ;  Carothers  v.       Civ.  App.  — ,  171  8.  W.  1050. 

^r '..T        ..«  m      001    rr    1         TUT...  •»  Vcnion's  Savles*  Tcx.  Clv.  Stat. 

McNese,  43  Tex.  221;  Taylor  v.  Mur-  ^ 

phy,    60    Tex.    291 ;     Steinback    v.  ^  ^^y,'^^  ^   Bennett,  38  Tex.  521. 

Weill,  1  Tex.  App.  Civ.  Cas.  (White  HBroussard   v.   Lawson,  —  Tex. 

k  W.)   525.  Civ.  App.  — ,  124  S.  W.  712. 
M.  R.— 37. 
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could  not  be  sued  at  all,  and  there  would  be  presented  the 
anomaly  of  her  being  able  to  make  a  valid  contract,  but  one  that 
could  not  be  enforced  against  her.  Again,  if  in  such  case  the 
wife's  debt  be  one  for  which  the  husband  is  not  personally  liable, 
as  her  antenuptial  debt,  then  it  would  follow  that  the  wife  could 
not  be  sued  upon  her  debt,  though  never  so  just,  merely  because 
the  court  could  obtain  no  jurisdiction  over  the  person  of  the 
husband.  This  would  be  an  injustice  to  the  wife  as  well  as  to 
her  creditors.  The  same  reasons  that  exist  for  permitting  her 
to  contract  under  such  circumstances  exist  for  permitting  a  suit 
to  be  maintained  against  her  alone  upon  such  contracts,  or  any 
others  that  are  properly  enforceable  against  her.  Xo  court  will 
require  an  impossibility,  and  where  the  husband  cannot  for  any 
reason  be  sued  with  the  wife,  she  may  be  sued  alone.  The  line 
of  decisions  permitting  the  wife  under  such  circumstances  to 
control,  and  contract  with  reference  to,  and  even  convey,  the 
community  property,  supports  the  views  here  expressed." 
Neither  would  the  purposes  of  the  statute  be  subserved  by  a 
suit  against  the  husband  supported  by  a  citation  by  publication, 
if  the  suit  against  him  be  a  merely  formal  one,  and  not  intended 
to  affect  his  rights,  for  the  statute  is  evidently  intended  to  apply 
onl,\  in  cases  where  the  husband  is  actually  fulfilling  the  duties 
of  a  husband  as  the  head  of  the  family,  and  thus  entitled  to 
notice  of  suits  against  his  wife.  If  he  has  deserted  her,  or  is 
incarcerated  in  a  penitentiary,  or  insane,  then  she  may,  not 
only  make  contracts,  but  may  be  sued  as  a  feme  sole.  With  these 
exceptions,  if  we  are  correct  in  our  reasoning,  the  husband 
should  always  be  sued  with  the  wife,  to  the  end  that  she  may 
have  his  counsel,  and  that  her  rights  will  be  protected  by  the 
person  to  whom  the  law  intrusts  those  rights  generally. 

Another  instance  may  arise  where,  in  the  nature  of  things,  the 
husband  cannot  be  a  defendant  with  his  wife ;  it  is  in  those  cases 
where  he  may  sue  her.  We  have  seen  that  he  may  do  this," 
and  that  the  wife  may  sue  the  husband,"  thus  recognizing  their 

1«  Cullers  V.  James,  G6  Tex.  494,  21  Tex.  Civ.  App.  643,  63  S.  W.  69fl^ 

1   S.   W.  314;    Woodson  v.  Massen-  ante,  §  200. 

berg,  3  Tex.  Civ.  App.  140,  22  S.  W.  18  Ante,  §  434. 

100;   see  also  Fermier  v.  Brannon,  M  Ante,  §  433. 
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separate  identity  as  proper  juristic  persons,  and  we  have  seen 
further  that  marriage  in  no  way  discharges  antenuptial  mutual 
liabilities  between  the  spouses ;  "  and  that  within  certain  bounds 
husband  and  wife  may  contract  with  each  other,  and  it  would 
necessarily  follow  that  one  could  sue  the  other. 

§  452.  She  is  not  a  necessary  defendant,  when. 

From  what  has  already  been  said,  it  will  be  seen  that  where 
the  wife  can  have  no  interest  in  the  litigation,  as  in  an  action 
against  the  husband  upon  an  individual  demand,  or  concerning 
his  separate  property,  she  need  not  be  sued.  So,  in  reference 
to  the  community  estate  of  herself  and  husband,  controlled  by 
her  husband,  unless  she  is  asserting  some  right  beyond  the  ordi- 
nary community  interest,  she  need  not  be  a  party.  The  husband 
alone  controls  that,  and  an  action  against  him  individually  con- 
cerning it  will  determine  the  wife's  rights  therein.  As  to  the 
community  property  over  which  she  is  given  control,  she  should 
sue  and  l>e  sued.**  Her  relation  to  that  is  identical  with  that  of 
the  husband  to  the  community  generally,  and  her  powers  should 
be  correspondingly  broad.  If  her  name  appears  upon  the  con- 
tract with  her  husband's,  yet,  it  not  further  being  made  to  appear 
that  the  contract  was  such  as  she  might  lawfully  make,  she  is 
not  a  necessary  party  defendant  to  a  suit  thereupon."  This 
proceeds  upon  the  presumption  of  the  wife's  incapacity,  but 
now  that  she  is  not  incapacitated  to  contract,  she  would  be  a 
necessary  party  to  such  suit. 

§  453.  Wife  a  ''party''  to  husband's  suit,  by  fiction  of  law. 

Though  not  formally  a  party  to  the  husband's  suit,  the  wife  is 
nevertheless  frequently  bound  by  the  judgment  rendered,  and 
in  all  cases  is  held  to  have  such  an  interest  in  the  litigation  as 
to  be  denominated  a  party  to  it  for  many  purposes.  Thus,  where 
the  subject-matter  is  community  property,  she  will  not  be  per- 
mitted to  testify  to  transactions  between  the  husband  plaintiff 

»  Ante,  §  138.  "  Burke  v.  Purifoy,  21  Tex.  Civ. 

1«  Ante,  §  442.  App.  202,  50  S.  W.  1089. 
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and  a  deceased  person,"  the  rule  being  that  where  the  husband 
himself  is  incompetent,  the  wife,  having  the  same  interest,  also 
is  incompetent.**  And,  of  course,  the  same  rule  applies  to  the 
husband  with  respect  to  the  wife's  suits,  where  the  husband  is 
in  fact  interested  in  the  subject-matter  of  the  suit.** 

Again,  since  a  party  to  a  suit  is  not  entitled  to  pay  for  attend- 
ance as  a  witness,  the  wife  of  a  party,  though  the  suit  involves 
his  separate  property,  is  not  entitled  to  such  fees.  The  judgment 
rendered  against  him  for  costs  affects  her  community  property, 
and  she  is  to  that  extent  an  interested  party.*  And  where  the 
judge  trying  the  case  is  related  within  the  prohibited  degree  to 
the  wife  of  one  of  the  parties,  though  she  is  not  mentioned  in 
the  pleadings,  he  is  nevertheless  disqualified  on  account  of  being 
related  to  one  of  the  parties.* 

§  454.  On  appeal  or  error. 

Where  a  judgment  has  been  afiirmed  on  appeal  or  error  as  to 
one  of  the  parties,  it  is  not  necessarily  a  bar  to  the  rights  of 
other  parties  to  be  heard.  But  where  on  such  appeal  or  error, 
the  husband  is  not  acting  in  his  own  behalf,  but  merely  asserting 
the  rights  of  his  wife,  she  is  the  real  party  bound,  and  the  hus- 
band's estate,  on  his  death  pending  the  error,  has  nothing  to 
prosecute.' 

One  prosecuting  an  appeal  or  error  from  a  judgment  in  favor 
of  the  husband  and  wife  must,  of  course,  name  the  wife  as  one 
of  the  obligees  in  his  bond,  and  moreover,  if  the  judgment  does 
not  dispose  of  the  wife,  she  being  named  as  a  party,  it  is  not 
final,  so  as  to  support  the  appeal.* 


!•  Simpson  v.  Brotherton,  62  Tex. 
170. 

19  Newton  v.  Newton,  77  Tex.  508, 
14  S.  W.  157;  Anglin  v.  Barlow, 
—  Tex.  Civ.  App.  — ,  45  S.  W.  827 ; 
Paddock  v.  Lewis,  13  Tex.  Civ.  App. 
265,  35  S.  W.  320;  Hedges  v.  Wil- 
liams, 26  Tex.  Civ.  App.  551,  64  S, 
W.  77 ;  Wells  v.  Hobbs,  57  Tex.  Civ. 
App.  375.  122  S.  W.  451. 

20  Tannehill  v.  Tanneliill,  —  Tex 
Civ.  App.  -^,  171  S.  W.  1050. 


1  Texas  Midland  R.  Co.  v.  Parker, 
28  Tex.  Civ.  App.  116,  66  S.  W.  583. 

•Gulf,  C.  &  S.  F.  R.  Co.  V.  Loo- 
ney,  42  Tex.  Civ.  App.  234,  95  S. 
W.  691;  Seabrook  v.  First  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  171 
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Nat.  Bank,  102  Tex.  20,  108  S.  W. 
1154,  112  S.  W.  1046. 

4  McKniglit  V.  McKnight,  —  Tex. 
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CHAPTEK  XXV. 

PLEADING  AND  PROCESS. 

§  456.  Wife  must  allege  grounds  en-  §  458.  Facts   showing  her   liability 
titling  her  to  sue.  must  be  pleaded. 

§  456.  Actions  by  husband  in  behalf  §  459.  Coverture  as  a  defense, 

of  wife.  §  460.  Other  defenses  generally. 

§  457.  Statutory  actions;  other  per-  §  461.  Process  and  appearance, 
sonal  injuries. 

§  455.  Wife  must  aUege  grounds  entitling  her  to  sue. 

The  rule  being  that  the  husband  must  appear  as  plaintiff  in 
the  wife's  suits,  whenever  she  undertakes  to  prosecute  in  her 
own  name  she  must  by  her  pleadings  bring  herself  within  one 
of  the  recognized  exceptions  authorizing  her  to  so  prosecute,  as, 
if  it  be  an  action  to  recover  her  separate  property,  that  her  hus- 
band fails  or  refuses  to  sue  for  her  or  to  join  with  her  in  her 
suit.*  And  the  fact  that  a  divorce  suit  is  pending  between  her 
and  her  husband  cannot  make  any  difference.®  It  is  not  a  fatal 
error  to  the  maintenance  of  her  suit  that  such  allegations  are  not 
contained  in  her  original  pleadings;  they  may  be  supplied  by 
amendment  \'  and  the  pleadings  showing  her  to  be  the  real  party 
plaintiff,  her  further  allegation  that  she  is  doing  business  in  a 
certain  tradename  may  be  stricken  out  as  surplusage.'  Not  only 
must  the  facts  authorizing  suit  by  her  alone  be  alleged,  but  the 
petition  must  allege  facts  which  show  the  action  to  be  one  which 
the  wife  may  maintain.  As,  if  it  be  for  the  recovery  of  her 
separate  property,  she  must  allege  facts  from  which  it  will  ap- 

•  Mclntire    v.    Chappell,    2    Tex.  774;    San    Antonio   v.    Wildenstein, 

.378;  Word  v.  Kennon,  —  Tex.  Civ.  49  Tex.   Civ.  App.  514,   100  S.  W. 

App.   — ,    75    S.   VV.   365;    Parks   v.  231. 

Worthington,  39  Tex.  Civ.  App.  421,  •  Houston  &  T.  C.  R.  Co.  v.  Red 

87  S.  W.  720.  Cross    Stock    Farm,    22    Tex.    Civ. 

6  Mitchell  V.  Wright.  4  Tex.  283.  App.  114,  53  S.  W.  834. 

7  Jacobs  v.   Cunningham,  32  Tex. 
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pear  that  the  property  sought  to  be  recovered  is  her  separate 
property .•  But  this  does  not  require  her  to  plead  the  facts  con- 
stituting the  evidence  of  her  ownership.**^  An  allegation  that 
at  the  time  the  damages  accrued  plaintiff  was  a  feme  sole  shows 
them  to  be  her  separate  property.**^*  It  is  not  sufficient  to  al- 
lege in  a  general  way  that  she  had  purchased  the  property 
sued  for,  and  was  the  legal  and  equitable  owner  of  the  same, 
as  these  allegations  are  mere  conclusions,  and  might  indicate 
that  the  property  was  presumptively  community.**  An  allega- 
tion that  the  land  was  her  separate  property,  having  been  paid 
for  with  her  monev,  and  that  her  husband  had  no  interest  there- 
in,  sufficiently  shows  that  the  property  sued  for  is  separate, 
in  an  action  by  a  married  woman  to  enjoin  the  sale  of  land 
under  an  execution  against  her  husband."  And  in  this  partic- 
ular character  of  action,  the  petition  must  further  show  that 
her  title  is  really  jeopardized  by  the  threatened  sale;  that,  if 
the  sale  were  consummated,  an  innocent  purchaser  might  ac- 
quire a  valid  title  to  her  property  by  reason  of  the  title  stand- 
ing in  the  community;  else  she  has  shown  no  cause  for  the 
interposition  of  a  court  of  equity.*'  If  abandonment  be  relied 
upon  as  a  ground  for  maintaining  her  suit,  she  must  specifical- 
ly allege  the  facts  of  the  abandonment  to  show  her  right.** 
It  has  been  held  sufficient  to  allege  "that  plaintiff  had  never 
been  divorced  from  her  said  husband,  but  from  whom  she  has 
been  living  separate  and  apart  for  a  long  time,  to  wit,  more 
than  two  years  before  this  suit  was  brought;  and  that  about 
two  years  ago,  the  said  .  .  .  [husband]  abandoned  plain- 
tiff, and  had  lived  away  from  her  ever  since,  and  is  not  now  a 
resident  of"  the  county  where  suit  is  brought ;  **  or  that  she 


•  Griffin    v.    McKinney,    25    Tex. 
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and  her  husband  had  not  lived  together  for  five  years,  and  that 
he  had  abandoned  her,  and  that  he  refused  to  join  her  in  the 
suit.^*  The  allegation,  to  support  proper  proof,  should  show 
something  more  than  a  temporary  absence,  for  this  will  not 
authorize  her  suit.  It  must,  as  has  been  seen,  be  such  absence 
or  abandonment  as  amounts  to  desertion.  If  anything  short 
of  this  will  warrant  her  suit,  it  would  be  only  in  a  case  where 
the  husband's  unusually  prolonged  absence  rendered  it  necessary 
that  the  wife  should  resort  to  the  community  property  for  a 
support;  in  a  case  like  this  it  can  hardly  be  doubted  that  she 
may  sue.  The  community  property  is  mentioned  in  this  con- 
nection, for  there  could  be  no  question  if  the  property  were 
hers  individually;  the  mere  failure  of  the  husband  would  au- 
thorize her  suit.  If  the  suit  be  such  as  the  husband  alone  is 
ordinarily  authorized  to  bring, — say  for  the  benefit  of  the  com- 
munity,— and  there  exist  facts  which  in  any  way  incapacitate 
him  and  render  her  capable  of  suing,  these  facts  should,  of 
course,  be  alleged  by  her.  Thus :  That  the  action  is  to  recover 
for  a  tort  inflicted  by  another,  in  which  wrong  the  husband 
participated;  or  that  a  recovery  of  property  is  sought  where 
the  husband  has  disposed  of  the  same  for  the  purpose  of  de- 
frauding the  wife;  or  that  the  action  is  against  the  husband. 
Should  the  wife  in  her  petition  fail  to  make  such  proper  al- 
legations showing  her  authority  to  sue  alone,  it  would  be  im- 
proper to  direct  a  verdict  for  the  defendant  upon  the  coming 
in  of  the  proof,  but  a  judgment  of  dismissal  only  should  be  en- 
tered." 

With  respect  to  the  wife's  power  to  maintain  suits  con- 
cerning the  community,  there  are  two  views  expressed.  The 
first  is  that  where  the  husband  deserts  the  wife  and  ceases  to 
exercise  the  functions  of  head  of  the  family,  the  wife's  rights, 
hitherto  passive,  at  once  become  active,  and  she  is  authorized 
to  immediately  contract  and  sue  with  reference  to  the  same. 
The  other,  that,  in  addition  to  the  desertion,  there  must  exist 

M  Houston    &    T.    C.    R.    Co.    v.  case  for  holding  that  an  allegation 

Lackey,  12  Tex.  Civ.  App    229,  33  that  plaintiff  is  a  feme  sole  is  sup- 

8.  W.  768.  ported  by  proof  of  desertion  by  her 

n  Bennett  v.  Gillett,  —  Tex.  Civ.  husband.      Kingsley    t.    Schmicker, 
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a  necessity  for  her  thus  resorting  to  the  community.  While 
many  of  the  decisions  speak  of  the  necessity  prompting  the 
wife's  suits  under  such  circumstances,  they  doubtless  refer 
only  to  the  exigencies  of  the  situation  as  requiring  the  wife  to 
sue  in  place  of  the  husband,  who  is  no  longer  in  fact  the  head 
and  manager  of  the  family,  and  do  not  intend  to  hold  that  the 
wife  under  such  circumstances  must  first  have  exhausted  her 
separate  estate  before  resorting  to  the  community.  This  ex- 
treme view  would  have  very  little  to  commend  it.  The  better 
reason  exists  for  saying  that  when  the  wife  has  alleged  and 
proved  an  inexcusable  desertion  by  her  husband,  she  is  then 
fully  authorized  to  exercise  the  rights  of  a  co-owner  in  such 
property,  and  to  the  extent  of  suing  therefor  if  necessary."  It 
is  not  necessary  or  proper  to  allege  or  prove  that  the  plaintiff 
is  in  "destitute  circumstances."  *• 

It  is  not  amiss  for  the  pleader,  having  stated  the  grounds 
authorizing  the  suit,  to  crave  permission  of  the  court  to  prose- 
cute the  action,  though  it  is  held  that  express  authority  need 
not  be  given.~ 

If  the  cause  of  action  be  maintained  by  one  as  heir  of  another, 
as  authorized  by  the  statute  surviving  such  causes,  then  the 
pleading  should  disclose  that  the  plaintiff  had  died  before 
verdict,  and  that  the  heir  was  entitled  to  prosecute  the  suit, 
there  being  neither  administration  nor  necessity  therefor.^ 

§  456.  Actions  by  husband  in  behalf  of  wife. 

Where  suit  is  brought  for  the  exclusive  benefit  of  ihe  wife, 
the  issue  is  restricted  to  her  rights  alone.  The  joinder  of  the 
husband,  or  his  prosecuting  the  suit  alone,  is  not  for  the  pur- 
pose of  asserting  his  individual  rights  in  the  subject-matter 
of  the  controversy,  and  such  will  not  be  permitted.  He  re- 
covers, if  at  all,  upon  the  strength  of  his  allegations  of  the 

18  Houston    &    T.    C.    R.    Co.    v.  «0  Mclntire   v.    Chappell,    2*  Tex. 

Lackey,  12  Tex.  Civ.  App.  229,  33  378. 
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wife's  rights,  and  not  his  own.*  So  if,  after  alleging  the  sub- 
ject-matter of  the  suit  to  belong  to  his  wife,  the  proof  shows 
it  to  belong  to  him,  or  to  the  community,  no  recovery  can  be 
had  by  him.'  It  is  a  fatal  variance  between  the  allegata  and 
probata.  A  defendant  might  be  prepared  to  defend  against 
the  asserted  rights  of  the  wife,  but  wholly  unexpecting  and 
unprepared  to  contest  the  rights  of  any  other  person.*  And  vice 
versa,  where  the  husband  sues  in  his  own  right,  or  the  commun- 
ity right,  and  the  proof  develops  that  the  subject-matter  of  the 
controversy  belongs  to  the  wife,  there  are  no  proper  allegations 
authorizing  him  to  recover  at  all.*  His  recovery  would  be  per- 
mitted only  upon  his  suing  in  a  proper  capacity,  that  of  repre- 
sentative of  his  wife,*  and  in  such  a  case  the  husband's  ineffect- 
ual efforts  to  recover  in  his  own  name  would  not  preclude  his 
recovery  subsequently  in  behalf  of  his  wife,''  the  plaintiff  in 
both  cases  being  the  same  person,  it  is  true,  but  not  suing  in 
the  same  capacity,  nor  for  the  same  person.*  It  is  not  a  mis- 
joinder of  causes  of  action  for  the  husband  to  seek  damages 
for  injuries  suffered  by  himself  and  his  wife  growing  out  of 
the  failure  to  deliver  a  telegraphic  message,  where  the  peti- 
tion alleged  that  the  message  was  deliverd  to  the  defendant 
company  for  the  benefit  of  both ;  *  the  petition  in  such  case 
showing  that  the  recovery  was  for  the  benefit  of  the  community 
estate,  the  allegations  concerning  the  suffering  of  the  wife,  as 
well  as  the  husband,  were  only  statements  of  the  different  ele- 
ments of  the  damages  to  that  estate,  for  which  the  husband 
alone  was  authorized  to  sue.  In  such  case  he  does  not  sue  in 
his  own  behalf  for  redress  of  his  personal  injuries,  and  in  be- 
half of  his  wife  for  hers,  but  in  the  same  behalf — that  of  the 
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community — for  both.  The  case  of  Austin  v.  Emanuel,  74 
Tex.  621,  12  S.  W.  318,  does  not  assert  a  contrary  rule  of 
pleading  to  that  indicated  in  this  section.  That  was  an  action 
by  the  husband  to  recover  damages  for  the  loss  of  certain  named 
articles  alleged  to  belong  to  him,  and  to  have  been  in  his  pos- 
session at  the  time  of  their  destruction  by  defendant,  as  set  out 
in  an  itemized  exhibit;  the  exhibit  contained  an  item  of  ^'$269, 
money  of  Mrs.  Fannie  Emanuel,"  plaintiiFs  wife.  The  proof, 
however,  showed  that  "the  money  was  in  fact  the  property  of 
plaintiff."  The  court,  after  upholding  the  husband's  right  to 
recover  the  item,  unnecessarily  used  the  following  language: 
"But  if  the  evidence  had  shown  conclusively  that  the  money 
was  the  separate  property  of  the  wife,  the  husband  had  the 
right,  and  it  was  his  duty,  to  sue  for  it,  either  alone  or  jointly 
with  the  wife;"  certainly  a  correct  proposition  of  law,  but  as 
certainly  not  applicable  to  the  state  of  case  shown  by  the  facts. 

§  457.  Statutory  actions;  other  personal  injuries. 

In  an  action  to  recover  on  a  liquor  dealer's  bond  under  the 
statute  for  an  infraction  thereof,  which,  as  we  have  seen,  may 
be  brought  by  either  the  husband  or  wife,  or  both,  full  allega- 
tions of  the  execution  of  the  bond  and  specifically  of  its  viola- 
tion, and  of  the  fact  that  plaintiff  is  within  the  class  of  persons 
aggrieved,  must  be  made.  If  the  action  be  for  selling  after 
notice  not  to  sell,  it  is  enough  to  allege  that  the  constable,  nam- 
ing him,  served  the  notice  on  defendant,  without  showing  how 
he  served  it.**^  And  where  the  sales  were  alleged  to  have  been 
about  certain  dates,  plaintiff  was  not  bound  to  prove  violations 
on  those  particular  dates.**  And  the  parent  need  show  no  more 
than  her  relation  to  the  minor  who  is  permitted  to  remain  in 
the  place,  or  to  whom  a  sale  of  spirituous  liquors  is  made,  to 
entitle  her  to  a  recovery  as  one  aggrieved." 

Upon  proper  allegations  the  husband  may  recover  for  a 
personal  injury  to  the  wife  all  damages  directly  resulting  from 
the  injury  and  its  subsequent  consequences,  whether  permanent 

W     Birkman    v.    Fahrentliold,    52  i«  White  v.  Manning,  46  Tex.  Civ. 

Tex.  Civ.  App.  335,  114  S.  W.  429.       App.  298,  102  S.  W.  1160. 
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or  temporary,  for  pain,  suffering,  wounded  feelings,  the  cost  of 
nursing,  medical  attendance  and  medicines,  and  the  loss  of 
the  wife's  services,  whether  in  the  household,  or  elsewhere  for 
profit,"  both  past  and  prospective.**  It  is  unnecessary  to  al- 
lege and  prove  the  value  of  the  wife's  services,  since  the  jury 
may  find  them  from  the  circumstances  proved.** 

Xow  that  the  damages  for  personal  injuries  to  the  wife  are 
her  separate  property,**  she  may,  of  course,  sue  for  them  where 
the  husband  refuses  or  neglects  to  do  so. 

And,  of  course,  a  similar  right  exists  in  favor  of  the  com- 
munity when  the  husband  is  injured.  The  right  to  allege  and 
recover  such  community  damage  for  an  injury  to  the  wife  or 
the  husband  does  not  depend  upon  the  parties'  living  together. 
It  is  sufficient  if  they  be  married.  Whether  there  are  any  dam- 
ages, and  if  so^  the  amount,  are  questions  for  the  jury."  The 
separation  only  affects  the  question  of  parties  plaintiff." 

And  where  the  allegations  of  a  wife  show  such  a  state  of 
facts  as  to  authorize  her  to  sue  alone,  to  recover  the  community, 
it  is  incumbent  on  the  defendant  in  order  to  attack  her  capacity 
to  sue,  to  answer  upon  oath,  unless  the  truth  of  the  answer  ap- 
pears of  record." 

The  defenses  to  such  actions  are  the  usual  ones,  except  that 
the  contributory  negligence  of  the  injured  party,  or  of  the  hus- 
band himself  where  the  wife  is  the  injured  party,  constitutes 
a  defense.    It  must,  of  course,  be  pleaded.    But  since  one  tres- 
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pass  cannot  be  used  as  a  set-off  against  anoliier  consequent  upon 
ity  a  defendant  in  an  action  for  an  assault  and  battery  com- 
mitted on  the  wife  cannot  plead  as  a  set-off  or  in  reconvention, 
a  subsequent  and  separate  assault  committed  on  him  by  the  hus- 
band.**^ 

In  an  action  of  libel  under  our  statute  it  is  unnecessary  to 
allege  and  show  special  damages;  and  the  publication  of  a 
divorce  proceeding,  alleged  to  be  maliciously  made,  is  not  sub- 
ject to  demurrer,  as  being  privileged.* 

§  458.  Facts  showing  her  liability  must  be  pleaded. 

Where  the  disabling  statute  applies,  before  a  judgment  can 
be  taken  against  a  married  woman  it  must  appear  by  appro- 
priate pleading  that  the  liability  is  such  a  one  as  may  properly 
be  enforced  against  her ;  that  is,  that  it  grows  out  of  one  of  the 
special  classes  of  contracts  which  she  is  by  law  authorized  to 
make,  her  antenuptial  debts  or  tort,  or  that  she  is  in  some 
other  way  liable  to  such  suit,  as  that  she  is  claiming  an  interest 
or  rights  in  the  subject-matter  of  the  controversy,  and  the  like. 
A  petition  which  fails  to  so  show  the  grounds  of  her  liability 
will  not  support  a  judgment,  either  by  default  or  upon  proof, 
the  fact  of  her  coverture  appearing  in  such  pleading."  If  the 
action  be  to  recover  upon  her  contract  for  necessaries,  appro- 
priate allegations  should  show  that  the  necessaries  were  for 
the  benefit  of  "herself  and  children,"  '  and,  upon  an  exception 
to  their  omission,  that  the  debt  so  contracted  was  "reasonable 
and  proper,"  since  that  is  the  requirement  of  the  statute  au- 
thorizing execution  against  her  upon  such  contracts.*     But  it 
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18  not  necessary,  where  in  such  an  action  the  petition  alleges 
that  the  note  sued  on  was  executed  by  her  for  money  and  means 
by  her  had  for  the  proper  and  necessary  care  of  her  children 
and  separate  property,  to  further  allege  that  the  children  were 
minors,  or  that  the  debt  was  contracted  by  her  or  her  authority, 
or  that  the  husband  is  insolvent,  and  that  there  is  no  commun- 
ity estate  liable  for  the  debt.*  In  Cleveland  v.  Spencer,  the 
plaintiff  sued  E.  T.  Spencer  and  her  husband,  H.  A.  Spencer, 
as  partners  in  the  firm  name  of  E.  T.  Spencer,  it  appearing 
from  such  pleadings  that  the  parties  were  husband  and  wife; 
at  the  institution  of  the  action,  an  attachment  was  also  issued 
directing  the  ofiicer  to  levy  upon  the  property  of  the  firm  of 
E.  T.  Spencer,  and  a  writ  of  garnishment  based  thereon  was 
also  taken  out  requiring  the  garnishee  to  answer  as  to  debts  or 
effects  of  E.  T.  Spencer.  Upon  motion  the  attachment  and 
garnishment  writs  were  quashed,  since  the  pleadings  of  plain- 
tiff showed  that  there  was  not,  and  could  not  have  been,  such 
a  firm  composed  of  husband  and  wife,  and  the  writ  of  attach- 
ment could  have  been  levied  upon  the  firm  property  only,  and 
the  writ  of  garnishment  inquired  concerning  the  debts  or  effects 
of  the  wife  only,  against  whom  no  cause  of  action  had  been 
shown. 

Of  course,  where  the  object  is  not  to  establish  against  her  a 
money  demand,  but  to  determine  her  rights  in  the  matter  in 
controversy  only,  the  reason  for  these  requirements  does  not 
exist  with  such  cogency.  It  is  sufficient,  then,  that  she  be  called 
to  answer  in  a  general  way  in  such  manner  as  to  apprise  her, 
as  any  other  defendant,  of  the  character  of  relief  sought.  It 
stands  to  reason,  too,  that  in  those  cases  where  the  wife  can 
be  sued  without  joining  the  husband,*  the  pleading  of  the  plain- 
tiff should  declare  that  she  is  by  reason  of  her  husband's  deser- 
tion, absence,  insanity,  or  the  like,  acting  as  a  feme  sole;  other- 
wise, it  might  appear  that  she  was  not  authorized  to  contract 
the  liability  sued  on,  and,  if  she  was,  that  she  was  not  subject 
to  be  sued  except  with  her  husband. 

SHawkes   v.   Robertson.   —   Tex.  «Ante,  §  461. 

Civ.  App.  — ,  40  S.  W.  648;  Cleve- 
land V.  Spencer,  —  Tex.  Civ.  App. 
— ,  60  S.   W.  405. 


5!)0  MARITAL  RIGHTS. 

It  is  not  thought  now  that  this  particularity  in  pleading  is 
at  all  necessary.  Since  the  wife  is  authorized  to  contract  gen- 
erally, the  bare  allegation  that  she  had  contracted  would  show 
a  liability,  unless  the  petition  further  disclosed  that  the  par- 
ticular contract  was  one  forbidden  by  law,  or  one  to  be  con- 
tracted or  evidenced  in  a  particular  way,  when  further  appro- 
priate allegations  would  be  necessary  to  show  a  liability.  Thus, 
a  general  count  alleging  the  promise  of  the  wife  to  pay  states 
a  cause  of  action  against  her,  while  a  declaration  that  she,  joint- 
ly with  another  than  her  husband,  executed  a  note  or  became 
a  surety,  does  not.  The  rule  of  pleading  is  now,  as  it  has  al- 
ways been,  that  the  facts  showing  the  wife's  liability  must  be 
pleaded.  But  the  facts  necessary  to  show  such  liability  are 
now  quite  different  from  those  necessary  heretofore. 

§  459.  Coverture  as  a  defense. 

Coverture  is  a  defense  to  be  pleaded  by  the  defendant  her- 
self, where  it  does  not  otherwise  appear  to  the  court.  It  is  in  its 
nature  a  plea  in  abatement.''  In  those  cases  where  the  plead- 
ings of  the  plaintiff  show  affirmatively  such  fact,  the  courts 
will  interfere  to  protect  her  in  this  respect,  and  not  permit 
judgments  against  her  except  in  those  cases  where  they  are 
authorized  by  law.  But  the  matter  must  in  some  way  be  called 
to  the  attention  of  the  court  by  appropriate  pleadings  before 
judgment.  It  comes  too  late  for  a  married  woman  to  set  up  her 
coverture  for  the  first  time  in  a  motion  in  arrest  of  judgment.* 
And  where  one  is  sued  as  a  feme  sole  without  joining  her  hus- 
band, and  she  answers  joining  issue  without  pleading  her  cover- 
ture, she  cannot  do  so  after  judgment,  by  an  assignment  of 
error ;  *  for  it  is  not  error  to  render  judgment  against  a  married 
woman  in  any  case  where  she  is  properly  before  the  court  and 
no  allegation  or  proof  of  her  coverture  is  tendered,  if  she  is 
otherwise  liable."    So,  in  order  to  introduce  evidence  of  cover- 

t  Bi&hop  V.  Honey,  34  Tex.  245.  10  Focke  v.  Sterling,  18  Tex.  Civ. 

«  Phelps  V.  Brackett,  24  Tex.  236.       App.  8,  44  S.  W.  611. 
•  Caldwell    v.     Brown,     43     Tex. 
216. 
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ture  as  a  defense  to  the  defendant's  plea  of  limitations,  the 
defense  must  be  pleaded,  since  evidence  without  a  plea  to  sup- 
port it  will  not  be  considered." 

The  appellate  court  in  the  exercise  of  its  power  to  ascertain 
by  affidavit  or  otherwise  questions  of  fact  affecting  its  jurisdic- 
tion may  determine  that  a  bondsman  is  a  married  woman  and 
therefore  not  liable.  But  this  does  not  involve  any  question 
of  pleading,  such  as  we  are  considering. 

§  460.  Other  defenses  generally. 

The  wife,  too,  like  other  litigants,  is  required  to  plead  all 
the  facts  necessary  to  her  defense.  If  the  plaintiff's  cause  of 
action  is  apparently  good  against  her,  that  is,  does  not  disclose 
the  defense,  such  facts  as  she  relies  upon  to  defeat  it,  whether 
payment,  limitations,"  homestead,"  estoppel,  fraud,  non  est 
factum^^  or  whatever  else,  must  be  pleaded  by  her,  or  she  is 
concluded  from  afterward  setting  up  such  defense  or  conten- 
tion. 

§  461.  Process  and  appearance. 

When  the  wife  is  a  necessary  or  proper  party  to  a  suit,  she 
is  brought  in  by  service  of  citation  as  though  she  were  sole. 
Service  of  the  writ  upon  her  husband  is  not  service  upon  her.** 
It  must  be  delivered  to  her  in  person,  or  served  in  some  other 
way  recognized  by  law,  as  by  publication  in  a  proper  case.  It 
has  been  held  that  a  citation  by  publication  to  a  married  woman, 
citing  her  in  her  maiden  name,  and  a  default  judgment  based 
thereon,  would  not  be  binding  upon  her." 

She  may  appear  without  service  of  citation,  by  intervention, 
or  in  any  of  the  ways  permitted  to  other  litigants.  But  her 
husband  cannot  waive  the  issuance  and  service  of  process,  or 
appear  for  her,  unless  he  is  authorized  by  her  in  person. 

"Harvey  v.   Cummings,   68  Tex.  118    S.    W.    608;    Baxter    v.    Dear, 

607,  5  S.  W.  513;   Meineke  v.  Ed-  24  Tex.  17,  76  Am.  Dec.  89. 

mundson,  33  Tex.  Civ.  App.  505,  77  l*Lee  v.  Crosby,  1  Tex.  App.  Civ. 

S.   W.   238;    Lawder  v.  Larkin,  —  Cas.  (White  &  W.)  56. 

Tex.  Civ.  App.  — ,  94  S.  W.  171.  "Shelby  v.  Perrin,   18  Tex.  515, 

l«Zeno    V.    Adoue,    54    Tex.    Civ.  70  Am.  Dec.  295. 

App.  36,   117  S.   W.   1039.  l«  Freeman   v.   Hawkins,   77   Tex. 

18  Blair   v.   Guaranty    Sav.    Loan  498,  19  Am.  St.  Rep.  762,  14  S.  W. 

9l  Invest.  Co.  54  Tex.  Civ.  App.  443,  364. 
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§  462.  When  common-law  role  obtained. 

We  have,  since  the  act  of  1836,  been  governed  by  the  rules 
of  the  common  law  of  England  in  matters  of  evidence,  except 
where  other  rules  are  specifically  prescribed.  Under  that  law 
it  is  well  known  that  the  husband  and  wife  were  not  competent 
witnesses  in  any  cause,  civil  or  criminal,  in  which  either  was  a 
party.  The  rule  was  supposed  to  be  founded  partly  upon  the 
legal  identity  of  the  husband  and  wife,  and  partly  on  principles 
of  public  policy.  It  was  thought  that  to  permit  them  to  testify 
unreservedly  for  or  against  each  other  would  be  to  break  down 
the  sanctities  of  that  most  sacred  relation.  Whatever  came 
to  the  knowledge  of  either  while  married  was  supposed  to  be 
confidential,  and  therefore  privileged.  It  made  no  difference 
when  the  relation  began,  or  when  it  terminated.  The  rule  had 
its  exceptions,  but  they  were  closely  guarded.  The  wife  could 
not  testify  against  the  husband,  even  with  his  consent ;  it  being 
considered  that  the  public  had  an  interest  in  the  enforcement  of 
the  exclusionary  rule,  as  well  as  the  husband.  The  wife  might 
testify  where  her  own  safety  or  protection  demanded  it.  This 
rule  with  unabated  vigor  was  enforced  with  us  until  the  adop- 
tion of  the  Kevised  Statutes  in  1879."  The  act  of  1871,  re- 
moving the  disqualification  of  parties  to  suits  to  testify  therein, 
was  held  not  to  authorize  the  testimony  of  husband  or  wife 

17  See  Jones  v.  Norton.  10  Tex. 
120;  McKay  v.  Tread  well,  8  Tex. 
170. 
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for  or  against  each  other,  as  the  exclusion  was  not  upon  the 
ground  of  interest  only,  but  of  public  policy  as  well ;  **  but, 
of  course,  it  did  permit  them  to  testify  in  their  own  suits  in 
their  own  behalf.*'  The  rule  as  applied  by  our  courts  did  not 
go,  to  the  extent  of  denying  the  wife  the  right  to  testify  in  a  suit 
against  a  third  party,  as  to  the  fraudulent  acts  of  her  hus- 
band ;  ^  nor  did  it  apply  to  cases  in  which  the  husband  was 
offered  as  a  witness  in  a  suit  by  himself  to  recover  the  separate 
property  of  the  wife.* 

§  463.  Present  rale;  statute. 

For  nearly  half  a  century  no  husband  or  wife  was  permitted 
to  testify  for  or  against  the  other  in  our  courts.  The  wisdom 
bom  of  experience  has  taught  us  the  folly  of  such  a  rule,  and 
since  the  adoption  of  the  Revised  Statutes  of  1879  the  husband 
or  wife  of  a  party  to  a  suit,  or  who  is  interested  in  the  issue 
to  be  tried,  has  been  permitted  to  testify  therein,  except  as  to 
confidential  communications  between  such  husband  and  wife.* 
Upon  the  most  weighty  reasons,  a  limited  exclusionary  rule  is  to 
be  desired.  That  confidence  which  ought  at  all  times  to  exist 
between  those  bearing  this  sacred  relation  ought  not  to  be 
destroyed,  or  even  impaired,  by  permitting  disclosure  of  those 
things  which  ought  in  such  cases  to  remain  sacred.  The  lan- 
guage of  the  act  makes  incompetent  the  testimony  of  either 
husband  or  wife  when  its  admission  would  be  to  disclose  matter 
that  is  a  confidential  communication.  It  makes  them  competent 
witnesses  for  and  against  each  other  generally,  but  with  the 
exception  noted.  What  is,  and  what  is  not,  confidential,  de- 
pends upon  the  facts  of  each  particular  case.  No  definite  rule 
can  be  laid  down,  with  any  assurance  of  its  being  at  all  appli- 
cable to  all  cases  alike.  Whatever  can  fairly  be  considered  as 
having  been  communicated  by  one  to  the  other  because  of  their 

"Gee  v.  Scott,  48  Tex.  510,  26  W  Edwards  v.  Ditmukes,  53  Tex. 

Am.   Rep.   331;    Kaufman   v.   Alex-  605. 

ander,  2  Posey,  Unrep.  Cas.  (Tex.)  i  Turnley  v.  Texas  Bkg.  &  Ins.  Ck>. 

532.  64  Tex.  451. 

w  Cairrell  v.  Higgs,  1  Posey,  Un-  «  Vernon's  Sayles'  Tex.  Civ.  Stat 

rep.  Cas.  (Tex.)  56.  art.  3689. 

M.  R.— 38. 
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relation  as  husband  and  wife  ought  not  to  be  elicited  as  testi- 
mony.* The  subject-matter  of  the  communication,  and  the  cir- 
cumstances surrounding  it,  are  proper  to  be  taken  into 
consideration  in  determining  this.^  But  a  statement  by  the 
one  to  the  other  in  the  nature  of  an  admission  of  liability,  as 
for  a  conversion  of  property,  is  not  privileged,*  and  the  con- 
duct of  a  husband  when  he  and  his  wife  were  riding  in  a 
railway  coach  to  attend  his  mother's  funeral,  in  constantly 
^'gazing"  at  her  from  his  seat  a  few  seats  behind  her,  was  held 
not  to  be  a  "communication''  with  her  at  all.'  The  communica- 
tion may  be  written ''  or  oral.  The  death  of  one  of  the  spouses 
does  not  license  the  communication,  nor  can  the  privilege  be 
waived  by  the  survivor.*  Separation  and  divorce  can  no  more 
license  it  than  death.  Either  party  may  testify  to  matters  that 
came  to  him  from  outside  information,  although  it  came  also 
as  confidential.  Or,  if  the  disclosure  be  made  in  the  presence 
of  another,  that  other  may  testify,  notwithstanding  the  com- 
munication was  intended  to  be  confidential  and  privileged. 
But  if  the  communication  be  in  the  presence  of  one  incapable 
of  understanding  it,  it  is  not  for  that  reason  alone  not  privi- 
leged. Of  course,  a  wife,  like  any  other  witness,  cannot  be 
asked  a  question  the  answer  to  which  might  tend  to  degrade 
her, — as  whether  she  had  given  birth  to  an  illegitimate  child 
during  wedlocL* 

§  464.  Transactions  with  deceased  persons. 

The  rule  forbidding  either  party  to  a  suit  by  or  against  execu- 
tors, administrators,  or  guardians,  to  testify  as  against  the 
others  as  to  any  transaction  with  or  statement  by  the  testator. 


'Lanham  t.  Lanham,  105  Tex. 
91,  145  S.  W.  336. 

*  Phoenix  F.  &  M.  Ins.  Co.  v. 
Shoemaker,  95  Tenn.  72,  31  S.  W. 
270;  Eddy  v.  Boslby,  34  Tex.  Civ. 
App.  116,  78  S.  W.  565. 

5  First  Bank  v.  Hill,  —  Tex.  Civ. 
App.  — ,  151  S.  W.  652. 

« Lanham  v.  Lanham,  —  Tex. 
Civ.  App.  — ,  146  S.  W.  635. 

THcarne  v.  State,  50  Tex.  Crim. 


Rep.  431,  97  S.  W.  1060 ;  Lanham  t. 
Lanham,  105  Tex.  91,  146  S.  W. 
336. 

8  Mitchell  v.  Mitchell,  80  Tex. 
101,  15  S.  W.  705. 

9  Simon  v.  State,  31  Tex.  Crim. 
Rep.  186,  37  Am.  St.  Rep.  802,  20 
S.  W.  399,  716;  Meyer  v.  State,  — 
Tex.  Crim.  Rep.  — .  41  S.  W.  632; 
San  Antonio  v.  Wildenstein,  49  Tex. 
Civ.  App.  514,  109  S.  \V.  231. 
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intestate,  or  ward,  unless  called  to  testify  thereto  by  the  oppo- 
site party,  it  is  declared,  ''shall  extend  to  and  include  all  actions 
by  or  against  the  heirs  or  legal  representatives  of  a  decedent 
arising  out  of  any  transaction  with  such  decedent."  **  This 
applies  to  suits  by  the  surviving  widow  as  representative  of 
the  community  estate  of  herself  and  deceased  husband,  and 
prevents  either  herself  or  the  defendant  from  testifying  to  trans- 
actions with  or  statements  by  the  deceased,**  unless  called  there- 
to by  the  other  party ;  **  but  not  to  an  action  by  the  surviving 
wife  in  liie  capacity  of  legatee,  a  legatee  not  being  the  "heir  or 
legal  representative"  of  the  decedent ;  "  nor  to  an  action  by  the 
surviving  wife  in  her  own  right,  where  the  acts  and  statements 
of  the  deceased  were  as  agent  only  of  the  wife."  Nor  does  it 
apply  to  a  surviving  wife  who  is  not  a  party  to  the  suit,  where 
the  action  is  not  ''by  or  against  the  executors,  administrators, 
guardians,  heirs,  or  legal  representatives,  in  which  judgment 
may  be  rendered  for  or  against  them  as  such,"  since  the  terms 
of  the  statute  will  not  be  extended  so  as  to  embrace  those  not 
especially  mentioned  therein,  nor  to  include  actions  not  specific- 
ally named.**  Such  surviving  wife  may  testify  to  the  acts  and 
conduct  of  the  deceased  husband,  so  long  as  such  conduct  and 
acts  do  not  come  within  the  meaning  of  "transactions  with"  or 
"statements  by"  the  deceased.**    But  the  expressions  "transac- 


10  Vernon's  Sayles'  Tex.  Civ  Stat, 
art.  3690 ;  Smalley  v.  Paine,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  739;  Reyes 
V.  Escalera,  —  Tex.  Civ.  App.  — , 
131  S.  W.  627. 

W  Gurley  v.  Clarkson,  —  Tex. 
Civ.  App.  — ,  30  S.  W.  360;  Gilroy 
V.  Richards,  26  Tex.  Civ.  App.  356, 
63  S.  W.  664;  Hedges  v.  Williams, 
26  Tex.  Civ.  App.  551,  64  S.  W.  76. 
But  see  Evans  v.  Scott,  —  Tey.  Civ. 
App.  — ,  97  S.  W.  116,  and  Spencer 
v.  Schell,  —  Tex.  Civ.  App.  —,  142 
S.  W.  HI,  —  Tex.  — ,  173  S.  W. 
867. 

WHarrell  v.  Houston,  66  Tex. 
278,  17  S.  W.  731;  Reyes  v.  Esca- 


lera,  —  Tex.  Civ.  App.  — ,  131  S.  W. 
627. 

w  Newton  v.  Newton,  77  Tex.  508, 
14  S.  W.  157;  Caffey  v.  Caffey,  12 
Tex.  Civ.  App.  616,  35  S.  W.  738. 

U  Davis  V.  Weathered,  —  Tex.' 
Civ.  App.  — ,  43  S.  W.  21;  Harris 
V.  Warlick,  —  Tex.  Civ.  App.  — , 
42  S.  W.  356;  Spencer  v.  Schell,  — • 
Tex.  — ,  173  S.  W.  867. 

WJngersol  v.  McWillie,  9  Tex. 
Civ.  App.  643,  30  S.  W.  56;  Mahon 
v.  Barnett,  —  Tex.  Civ.  App.  — ,  45 
S.  W.  24. 

l«  Shilling  V.  Shilling,  —  Tex. 
Civ.  App.  — ,  35  S.  W.  420.  See 
also  Gordon  v.  McCall,  20  Tex.  Civ. 
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tions  with"  and  "statements  by"  are  very  broad  and  comprehen- 
sive. The  exclusionary  rule  does  not  apply  alone  to  transactions 
between  the  proposed  witness  and  the  deceased,  or  statements 
by  the  deceased  to  such  witness,  but  to  transactions  with  and 
statements  to  any  person  whomsoever."  But  this  rule  appears 
not  to  have  been  observed  in  Edelstcin  v.  Brown,  —  Tex.  Civ. 
App.  — ,  95  S.  W.  1126,  where  children  were  permitted  to 
testify  to  circumstances  showing  a  marriage  of  their  mother, 
imder  whom  they  were  claiming  as  heirs.  The  ruling  in  ad- 
mitting it,  however,  was  shown  to  be  harmless,  if  error,  because 
other  similar  evidence  was  admitted  without  objection.  Where 
the  surviving  widow  is  sued  with  an  assignee  of  property  in  an 
action  seeking  a  foreclosure  merely,  and  no  personal  judgment 
against  the  widow  or  the  estate,  she  is  not  such  a  party  as  to 
preclude  the  plaintiflF  from  testifying  with  respect  to  statements 
of  the  deceased  concerning  the  lien  contract.** 

The  rule  not  only  excludes  the  testimony  of  the  individual, 
but  of  books  kept  by  the  incompetent,  when  offered  to  prove 
transactions  between  the  incompetent  and  the  deceased."  And 
the  surviving  husband  cannot  testify  that  he  and  the  deceased 
were  or  were  not  married,  as  this  clearly  would  be  "as  to"  a 
transaction  with  the  deceased.**^  Where  the  action,  even  by  a 
surviving  wife  to  recover  the  community  property,  is  not 
brought  as  heir  or  representative  of  the  estate  of  the  deceased, 
but  in  her  individual  right  of  ownership,  the  exclusionary  rule 
has  no  application.* 

The  statute  has  no  application  where  the  wife  is  sued  on  her 


App.  283,  48  S.  W.  1111;  Lanham 
V.  Lanham,  —  Tex.  Civ.  App.  — , 
146  S.  W.  635  (wife  testified  that 
her  husband  "gazed"  constantly  at 
her;    held   not   a  "transaction"). 

"Parks  V.  Caudle,  58  Tex.  216; 
Hicks  V.  Hicks,  —  Tex.  Civ.  App. 
— ,  26  S.  W.  227. 

WKahler  v.  Carnithers,  18  Tex. 
Civ.  App.  216,  45  S.  W.  160. 

19  Hedges  v.  Williams,  26  Tex. 
Civ.  App.  551,  64  S.  W.  76. 


WEdelstein  v.  Brown,  100  Tex. 
403,  123  Am.  St.  Rep.  816,  100  S. 
W.  129;  Berger  v.  Kirby,  105  Tex. 
611,  51  L.R.A.(N.S.)  182,  153  S.  W. 
1130;  Schwingle  v.  Keifer,  105  Tex. 
609,  153  S.  W.  1132. 

1  Evans  v.  Scott,  —  Tex.  Civ. 
App.  — ,  97  S.  W.  116;  Blair  v. 
Breeding,  57  Tex.  Civ.  App.  147, 
121  S.  W.  869. 
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individual  liability,  and  not  as  representative  in  any  manner 
of  the  estate  of  the  deceased  husband.' 


§  465.  In  crimiiuJ  catei. 

^'Neither  husband  nor  wife  shall  in  any  ease  testify  as  to 
communications  by  one  to  the  other  while  married;  nor  shall 
they,  after  the  marriage  relation  ceases,  be  made  witnesses  as 
to  any  such  communication  made  while  the  marriage  relation 
subsisted,  except  in  a  case  where  one  or  the  other  is  prosecuted 
for  an  oflFense,  and  a  declaration  or  communication  made  by  the 
wife  to  the  husband,  or  by  the  husband  to  the  wife,  goes  to 
extenuate  or  justify  an  offense  for  which  either  is  on  trial."  * 

"The  husband  and  wife  may  in  all  criminal  actions  be  wit- 
nesses for  each  other,  but  they  shall  in  no  case  testify  against 
each  other,  except  in  a  criminal  prosecution  for  an  offense  com- 
mitted by  one  against  the  other."  * 

Either  may  testify  freely  for  the  other,  but  when  so  offered 
the  state  cannot  extend  the  examination  further  than  a  cross- 
examination  upon  the  matters  elicited  upon  the  direct  examina- 
tion. To  go  further  is  to  make  him  or  her  a  witness  against 
the  other  spouse,  and  to  violate  the  restriction  of  the  statute.* 
And,  as  at  common  law,  it  is  immaterial  when  the  marriage 
relation  began ;  the  wife  cannot  be  comj)elled  to  testify  against 
her  husband,  even  though  the  matters  about  which  she  may  be 
interrogated   occurred   prior  to   her  marriage   to   him.*    The 


'Kohlberg    v.    Awbrey,    —    Tex. 
Civ.  App.  — ,  167  S.  W.  828. 

•  Code  Grim.  Proc.  art.  794. 
4  Id.  art.  795. 

•  Creamer  v.  State,  34  Tex.  173; 
Greenwood  v.  State,  35  Tex.  687; 
Washington  v.  State,  17  Tex.  App. 
197;  Johnson  v.  State,  28  Tex.  App. 
17,  11  S.  W.  667;  Bluman  v.  State, 
.33  Tex.  Crim.  Rep.  43,  21  S.  W. 
1027,  8.  c.  26  S.  W.  75;  Hoover  v 
State,  35  Tex.  Crim.  Rep.  342,  33 
S  W.  337;  Jones  v.  State,  38  Tex, 
Crim.  Rep.  87,  70  Am.  St.  Rep.  719, 
40  S.  W.  807,  41  S.  W.  638;  Hull 


V.  SUte,  —  Tex.  Crim.  Rep.  — ,  47 
S.  \V.  472;  Williams  v.  SUte,  40 
Tex.  Crim.  Rep.  565,  61  S.  W.  224; 
Merritt  v.  State,  39  Tex.  Crim.  Rep. 
70,  45  S.  W.  21,  11  Am.  Crim.  Rep. 
518;  Penny  v.  State,  —  Tex.  Crim. 
Rep.  — ,  42  S.  W.  297;  Stewart  v. 
State,  52  Tex.  Crim.  Rep.  273,  106 
S.  W.  685 ;  Roberts  v.  State,  —  Tex. 
Crim.  Rep.  — ,  168  S.  W.  100. 

•  Miller  v.  State,  37  Tex.  Crim. 
Rep.  575,  40  S.  W.  313;  Moore  v. 
State,  45  Tex.  Crim.  Rep.  234,  67 
L.R.A.  499,  108  Am.  St  Rep.  952, 
75  S.  W.  497,  2  Ann.  Cas.  878. 
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statute  cannot  be  violated  even  by  indirection.''  Nor  does  the 
fact  of  their  separation  and  living  apart  remove  the  restric- 
tions." Where  the  husband  is  indicted  and  tried  for  committing 
an  abortion  upon  his  wife  prior  to  their  marriage,  the  exception 
of  those  "criminal  prosecutions  for  an  offense  committed  by 
one  against  the  other"  will  not  license  the  wife  to  testify  against 
her  husband.  While  the  offense  may  have  been  committed  in 
such  case  against  the  wife  as  an  individual,  it  was  not  com- 
mitted against  her  as  his  wife.  She  was  not  his  wife  at  the 
time  of  the  commission  of  the  offense,  and  hence  the  case  does 
not  fall  within  the  license  permitted  by  the  statute.*  Otherwise, 
of  course,  if  the  abortion  was  committed  after  marriage.** 
Bigamy  by  the  husband  is  not  an  offense  against  the  wife, 
within  the  meaning  of  the  act,  and  hence  she  cannot  testify 
against  him  upon  this  charge.**  Nor  is  adultery  such  an  of- 
fense. And  where  the  wife  is  permitted  to  testify  against  her 
husband  and  his  paramour  upon  such  a  charge,  the  error  is 
not  cured  by  the  court's  limiting  the  effect  of  the  testimony  to 
the  case  of  the  female  defendant."  Nor  are  incest  by  the  hus- 
band,** and  slanderous  words  spoken  of  the  wife,**  such  offenses. 
But  the  exception  has  reference  to  such  offenses  as  are  com- 
mitted by  the  use  of  actual  violence  toward  the  injured  party, 
such  as  assault,  assault  and  battery,  and  the  like.**  This  is 
not  a  privilege  to  be  exercised  or  not  by  the  one  called  as  a 
witness,  as  he  may  see  proper,  but  when  the  case  falls  within  the 
exception,  the  injured  spouse  may  be  called  and  compelled  to 
testify.  The  public  has  an  interest  in  the  prosecution  of  such 
rases,  whether  the  injured  spouse  desires  or  not,  and  the  state 

7  Harville  v.  State,  54  Tex.  Crim.  l«  McLean  v.  State,  32  Tex.  Crim. 

Rep.  426,  113  S.  W.  283.  Rep.  521,  24  S.  VV.  898. 

•  Johnson  v.  State,  27  Tex.  App.  "  Compton  v.  State,  13  Tex.  App. 

135.  11  S.  W.  34.  271,  44  Am.  Rep.  703. 

9  Miller  V.   State,   37   Tex.   Crim.  **  ^^^^^'^  ^'-  ^^^^^  ^4  Tex.  Crim. 
Rep.  575.  40  S.  W.  313.  ^^P'  ^^^'  ^^  ^^™-  ^t-  Rep.  720,  31 

S    W    394 

10  Navarro  v.  j^tate,  24  Tex.  App.  15  Overton  v.  State,  43  Tex.  616; 
3i8,  G  S.  W.  542.                                         Baxter  v.  State.  34  Tex.  Crim.  Rep. 

11  Boyd   v.   State,   33   Tex.   Crim.      510^  53  Am.  St.  Rep.  720,  31  S.  VV. 
Rep.  470,  26  S.  W.  1080.  094^ 
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is  entitled  to  the  testimony  of  such  witness.  It  is  a  competency 
not  to  be  waived  or  affected  by  the  desires  or  fears  of  the  wit- 
ness." The  rule  excludes  the  testimony  of  the  wife  when 
offered  as  a  witness  against  one  jointly  indicted  and  tried  with 
the  husband ;  ^''  but  where  an  accomplice  is  on  trial  for  an 
offense  for  which  the  husband  is  under  indictment  as  principal, 
and  which  indictment  is  still  pending,  and  the  wife  of  the  prin- 
cipal is  offered  as  a  witness  by  the  state  against  the  accomplice 
then  on  trial,  her  husband  having  previously  testified,  her  testi- 
mony has  been  admitted ;  the  court  saying  the  Code  has  made 
no  provision  regarding  a  case  of  this  sort  ^'The  doctrine 
which  should  prevail  under  such  statutes  as  ours  is  that,  if  the 
husband,  being  indicted  for  the  same  offense,  is  a  competent 
witness,  his  wife  is  also."  If  the  husband  be  on  trial,  the  wife 
can  be  a  witness  for,  but  not  against,  him.  .  .  .  If  a  co- 
defendant  be  on  trial,  the  one  not  on  trial  may  be  made  a 
witness  by  the  state ;  and  then  the  witness's  wife  is  a  competent 
witness  also."  "  And  where  one  separately  indicted  for  an 
offense  was  on  trial,  and  there  was  an  agreement  with  the  state's 
attorney  that  the  prosecution  against  the  husband  for  that 
offense  should  be  dismissed,  the  wife  was  permitted  to  testify 
against  the  defendant  on  trial;  the  court  saying,  as  a  reason 
for  allowing  it,  that  under  the  record  and  agreement  there  was 
no  possibility  of  the  husband's  being  tried  under  the  pending 
indictment,  as  it  would  be  dismissed,  and  hence  the  wife  could 
not  directly  or  indirectly  be  testifying  against  her  husband.** 
In  a  trial  for  murder  the  divorced  wife  of  defendant  was 
permitted,  over  his  objections,  to  detail  the  dying  declarations 
of  her  daughter,  for  whose  murder  the  defendant  was  on  trial. 
At  the  time  of  the  dying  declarations  the  husband  and  wife 
were  not  divorced.  The  court  said  that,  the  testimony  was  not 
a  communication  within  the  statute,  and  being  divorced,  she 

w  Dumas  v.  State,  14  Tex.  App.  »  Bluman  v.  State,  33  Tex.  Crim. 

464,  46  Am.  Rep.  241 ;  Bramlette  v.  Rep.   43,  21   S.   W.    1027,   8.   c.   26 

State,  21    Tex.   App.   611,   67   Am.  S.  W.  76;  Dungan  v.  State,  39  Tex. 

Rep.  622,  2  S.  W.  765.  Crim.  Rep.  116,  46  S.  W.  19. 

HDill  V.  State,  1  Tex.  App.  278.  WRios   ▼.   State,   39   Tex.   Crim. 

WWhart.  Crim.  Ev.  391.  Rep.  676,  47  S.  W.  987. 
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could  be  offered  as  a  witness  against  her  former  husband  for 
the  purpose  of  proving  such  declaration.^  But  otherwise  if 
the  testimony  related  to  a  communication  between  them.'  It 
is  not  error  merely  to  call  the  incompetent  witness  to  the  stand 
without  her  giving  testimony."  But  where  the  testimony  of  the 
husband  or  wife  is  not  admissible,  letters  written  by  the  other 
to  him  or  her  would  not  be.  They  are  privileged  communica- 
tions under  the  statute.* 

Since  a  wife  may  be  guilty  of  a  conspiracy  with  her  hus- 
band to  commit  murder,  tlie  rule  that  the  acts  and  declarations 
of  one  conspirator,  when  the  conspiracy  is  established,  may  be 
admitted  in  evidence  against  each  and  all,  applies  to  her.* 

§  466.  Parties  not  lawfully  married. 

The  statute  applies  only  to  cases  of  lawful  marriage,  and 
can  in  no  case  be  extended  to  include  those  who  are  living  to- 
gether in  violation  of  law,  notwithstanding  they  may  recognize 
each  other  as  husband  and  wife.  Such  was  the  rule  at  common 
law,  and  such  is  the  effect  of  our  statute.*  Nor  will  a  court 
exclude  the  testimony  of  the  mistress  of  a  defendant  upon  the 
ground  that  the  intimate  relation  existing  between  them  is 
tantamount  to  the  relation  of  husband  and  wife,^  And  in  a 
prosecution  of  the  husband  for  bigamy,  while  the  first  wife  may 
not  testify  against  him,  the  second  one  may.' 

§  467.  Declarations  of  husband  and  wife* 

No  rule  differing  from  that  applicable  to  other  litigants  can 

I  Ex    parte     Fatheree,     34    Tex.  » Smith  v.   State,   48   Tex.   Crim. 

Crim.  Rep.  594,  31  S.  W.  403.  Rep.  233,  89  S.  W.  817. 

« Davis  V.    State,   45   Tex.   Crim.  « Mann    v.    State,    44    Tex.    642; 

Rep.  292,  77  S.  W.  451.  I.ara  v.  State,  48  Tex.  Crim.  Rep. 

» Burton  v.  State,  51  Tex.  Crim.  568,  89  S.  W.  840. 

Rep.   196,   101   S.  W.  226;   but  see  7  Sims  v.  State,  30  Tex.  App.  605, 

Moore  v.  State,  45  Tex.  Crim.  Rep.  18  S.  W.  410. 

234.    67    L.R.A.    499,    108    Am.    St.  « State  v.  Shreve,  137  Mo.  1,  38 

Rep.  952,  75  S.  W.  497,  2  Ann.  Cas.  S.  W.  548. 
878. 

*  Hearnc  v.  State,  50  Tex.  Crim. 
Rep.  431,  97  S.  VV.  1050. 
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be  laid  down  with  reference  to  the  declarations  and  admissions 
of  the  wife,  and  of  the  husband  as  binding  the  wife.* 

Where  she  may  testify  in  person,  her  admissions  or  declara- 
tions against  her  interest  are  admissible.  Ordinarily,  she  is 
not  bound  by  the  admissions  or  declarations  of  her  husband 
with  respect  to  her  separate  rights,  not  made  in  her  presence ;  ** 
nor  does  the  same  strictness  applicable  to  others'  statements 
apply  to  the  husband's,  even  when  made  in  her  presence.  If 
such  statements  in  disparagement  of  her  rights  are  effective  at 
all,  it  is  upon  the  principle  of  estoppel,  and  we  have  seen  that 
before  she  can  be  estopped  to  assert  her  rights,  her  acts  or 
conduct  must  have  amounted  to  positive  fraud.**  The  law  will 
not  require  her  to  speak  when  to  speak  would  be  at  the  cost  of 
the  conjugal  peace  and  happiness.  Her  silence  will  not  al- 
ways be  construed  into  acquiescence. 

The  wife's  statements  at  the  time  of  executing  an  instrument 
are  admissible  in  evidence,  upon  an  issue  as  to  whether  such 
instrument  was  intended  as  an  absolute  conveyance  or  mort- 
gage." 

•  See  ante,   §§   246,  378;   post,   S  ^^0;  Smith  v.  Redden,  1  Posey  Un- 

491.  rep.  Cas.   (Tex.)   360. 

10  La  Master  v.  Dickson,  91  Tex.  n  Ante,  §  240. 

593,  45  8.  W.  1 ;  Evans  v.  Purinton,  U  Houx  v.  Blum,  9  Tex.  Ciir.  App. 

12   Tex.   Civ.  App.    158,   34   S.   W.  588,  29  S.  W.  1135. 
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TIME  TO  SUE  AND  LIMITATIONS. 


§  468.  Act  of  1841 ;  Constitution  of 
1869. 

§  469.  Amendment  of  1895. 

S  470.  When,  and  in  what  cases,  the 
statute  runs. 

§  471.  Same;  homesteads. 

§  472.  Same;  the  community  since 
act  1913. 

§  473.  Extent  of  coverture  as  a  de- 
fense. 

§  474.  Same;  pleading. 


§  475.  Same;  separation. 

§  476.  Defense  of  limitation,  person- 
al to  wife. 

§  477.  Tacking  disabilities. 

§  478.  Husband  or  wife  pleading 
statute  against  the  other. 

§  479.  Death;  statute;  suit  filed. 

§  480.  Want  of  notice  as  a  bar; 
statute. 

§  481.  Stale  demand. 


§  468.  Act  of  1841;  Constitution  of  1869. 

^*If  a  person  entitled  to  commence  suit  for  the  recovery  of 
real  property,  or  to  make  any  defense  founded  on  the  title  there- 
to, be,  at  the  time  such  title  shall  first  descend,  or  the  adverse 
possession  commence,       .       .       .       (2)   a  married  woman, 

the  time  during  which  such  disability  shall  con- 
tinue shall  not  be  deemed  any  portion  of  the  time  limited  for  the 
commencement  of  such  suit,  or  the  making  of  such  defense; 
and  such  person  shall  have  the  same  time,  after  the  removal  of 
his  disability,  that  is  allowed  to  others  by  the  provisions  of  this 
chapter."  **  "If  a  person  entitled  to  bring  any  action  other 
than  those  mentioned  in  chapter  1  of  this  title  be,  at  the  time 
the  cause  of  action  accrues,  .  .  .  (2)  a  married  woman, 
.  the  time  of  such  disability  shall  not  be  deemed  a 
portion  of  the  time  limited  for  the  commencement  of  .the  action, 
and  such  person  shall  have  the  same  time  after  the  removal  of 
his  disability  that  is  allowed  to  others  by  the  provisions  of  this 
title."  "    The  statutes  here  given,  while  in  the  language  of  the 


isPaschal's  Dig.  arts.  4621-4624; 
Rev.  Stat.  1879,  art.  3201. 


14  Rev.   Stat.   1879,  art.  3222. 
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Bevision  of  1879,  are  substantially  the  provisions  of  the  earlier 
acts,  and  with  slight  alterations  have  remained  to  the  amend- 
ment noticed  below,  except  that  the  Constitution  of  1869  "  pro- 
vided that  married  women  should  not  be  barred  of  their  rights 
of  property  by  limitation  of  less  than  seven  years,"  and  except 
during  the  period  of  time  from  the  28th  day  of  January,  1861, 
to  the  30th  day  of  March,  1870,  when  by  statute  "  all  laws  of 
limitation  were  suspended  because  of  the  disturbed  condition  of 
the  country  owing  to  the  Civil  War  and  period  of  reconstruc- 
tion. This  suspension  of  the  statute  did  not,  however,  have  the 
effect  of  reviving  causes  of  action  that  were  already  barred,  as 
such  thing  was  expressly  stipulated  against.  Its  object  was 
merely  to  prevent  the  suspended  period  from  being  taken  into 
account  in  the  computation  of  the  time  required  by  the  statute 
to  bar  an  action.  It  did  not  restore  a  disability  that  had  already 
been  removed,*'  nor  did  it  have  the  effect  of  permitting  one  dis- 
ability to  be  tacked  to  another.** 

§  469.  Amendment  of  1895. 

According  to  the  amendment  of  1895,  with  respect  to  actions 
for  the  recovery  of  real  property,  or  defenses  founded  on  the 
title  thereto,  it  is  provided  "that  limitation  shall  not  begin  to 
run  against  married  women  until  they  arrive  at  the  age  of 
twenty-one  years;  and,  further,  that  their  disability  shall  con- 
tinue one  year  from  and  after  July  29,  1895,  and  that  they 
shall  have  thereafter  the  same  time  allowed  others  by  the  pro- 
visions hereof;  and,  further,  that  this  article  shall  in  no  way 
affect  suits  that  are  now,  or  may  be,  pending  when  the  same 
takes  effect;  and  all  such  suits  shall  be  tried  and  disposed  of 
under  the  law  now  in  force.'*  ^     It  will  be  observed  that,  in 

U  Art.  12,  §  14.  18  Ragsdale    v.    Barnes,    6S    Tex. 

16  French  v.   Strumberg,   52   Tex.  504,  5  S.  W.  68;  Harvey  v.  CarroU, 

5)2;  TrainmcU  v.  Neal,  1  Posey,  Un-  5  Tex.  Civ.  App.  324,  23  S.  W.  713. 

rep.  Cas.   (Tex.)   51;  Sabine  VaUey  W  Brown  v.  Meador,  1  Posey,  Un- 

Timber  k  Lumber  Co.  v.  Cagle,  —  rep.  Cas.   (Tex.)  281. 

Tex.  Civ.  App.  — ,  149  S.  W.  697.  W  Vernon's  Sayles*  Tex.  Civ.  Stat. 

n  Vernon's  Sayles'  Tex.  Civ.  Stat.  art.  5684. 
art.  5701. 
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respect  to  other  causes  of  action,  the  statute  has  not  been 
changed,  and  that  the  statute  does  not  run  against  a  married 


woman. 


§  470.  When,  and  in  what  cases,  the  statute  runs. 

Whenever  the  cause  of  action  or  the  defense  arises,  the 
statute  of  limitations  begins  to  run  against  those  not  specif* 
ically  excepted  from  its  provisions.  If  the  person  in  whose 
favor  the  cause  of  action  or  defense  be  is  then  a  married  wo* 
man,*  the  statute  does  not  begin  to  mn  in  causes  other  than 
those  pertaining  to  real  property,  until  the  death  of  her  husband 
or  the  dissolution  of  the  marriage  in  some  other  way.*  In 
actions  concerning  real  property,  she  has  until  she  is  twenty- 
one  years  of  age,  and  from  and  after  that  time  the  statute 
runs.  The  amendment  of  1895,  above  noticed,  while  partially 
removing  coverture  as  a  bar  to  the  running  of  the  statute,  did 
not  become  effective  at  once,  but  expressly  allowed  one  year 
from  its  passage.  The  act  went  into  effect  July  29,  1895,  but 
was  not  retroactive  in  effect;  hence,  where  a  married  woman 
was  the  owner  before  a  plaintiff  took  possession,  and  before  the 
act  took  effect,  the  statute  did  not  run  in  his  favor  until  the 
end  of  one  year  after  the  act  took  effect.*  So,  at  present,  in 
actions  for  the  recovery  of  real  property  or  defenses  founded 
upon  the  title  thereto,  coverture  is  no  bar  to  the  running  of  the 
statute,  except  where  the  married  woman  is  under  the  age  of 
twenty-one  years.*     From  and  after  the  removal  of  her  dis- 


1   Id.  art.  5708. 

S  Bowles  V.  Smith,  —  Tex.  Civ. 
App.  — ,  34  S.  W.  381;  Byne  v. 
Wise,  —  Tex.  Civ.  App.  — ,  31  S.  W. 
1069;  Tevis  v.  Collier,  84  Tex.  638, 
19  S.  W.  801;  Corley  v.  Renz,  — 
Tex.  Civ.  App.  — ,  24  S.  \V.  935; 
Oury  V.  Saunders,  5  Tex.  Civ.  App. 
310,*  24  S.  W.  341;  Smith  v.  Mc- 
Elyea,  68  Tex.  70,  3  S.  W.  258; 
Mexia  v.  Lewis,  3  Tex.  Civ.  App. 
113,  21  S.  W.  1016;  Cunningham  v. 
San  Saba  County,  1  Tex.  Civ.  App. 
480,  20  S.  W.  941. 


»MeDonald  v.  MeGuire,  8  Tex. 
301 ;  Sur«Thenor  v.  Taliaferro,  — 
Tex.  Civ.  App.  — ,  98  S.  W.  648. 

*  Anderson  v.  Wynne,  25  Tex. 
Civ.  App.  440,  62  S.'w.  119;  Beale 
v.  Johnson,  45  Tex.  Civ.  App.  119, 
99  S.  W.  1045. 

6  Williams  v.  Bradley,  —  Tex. 
Civ.  App.  —,  67  S.  W.  170;  Broom 
V.  Pearson,  98  Tex.  469,  85  S.  W. 
790,  80  S.  W.  733 ;  Ryman  v.  Petru- 
ka,  —  Tex.  Civ.  App.  — ,  166  S.  W. 
711. 
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ability  by  death  of  her  husband  or  other  dissolution  of  the 
marriage  in  personal  actions,  and  from  and  after  her  becoming 
twenty-one  years  of  age  in  real  actions,  she  has  the  same  time 
within  which  to  bring  her  action,  or  assert  her  defense,  as  other 
persons.*  If,  at  the  time  the  statute  of  limitation  was  adopted, 
a  woman  was  married,  she  is  not  affected  by  it  until  the  removal 
of  her  disability,''  since  married  women,  with  the  exception 
above  noted,  are  excepted  from  the  operation  of  such  statutes. 
And  again,  in  order  to  start  the  statute  against  her,  her  cause 
of  action  must  be  complete  prior  to  her  coverture.'  For  when- 
ever the  acts  leading  up  to  a  cause  of  action  had  their  beginning, 
clearly,  if  no  cause  was  complete  so  that  she  might  sue,  until 
after  her  coverture,  the  statute  would  not  run  against  her.* 
Nor  will  an  adverse  possession  begun  during  coverture  start 
the  statute  against  the  wife  until  the  removal  of  the  disability.** 
A  cause  of  action  asserted  by  a  married  woman  as  adminis- 
tratrix of  the  estate  of  another  person  is  subject  to  the  plea, 
since  it  is  not  a  cause  of  action  in  her  favor,  but  of  the  estate 
which  she  represents.**  Her  coverture  protects  her  own  rights 
only,  and  not  those  of  her  cotenant  in  the  property."  If  the 
real  estate  of  a  married  woman  be  sold  for  taxes  due  a  city, 
she  is  allowed  one  year  from  the  removal  of  her  disability  with- 
in which  to  redeem  the  same." 

§  471.  Same;  homesteads. 

If  the  title  to  land  claimed  as  a  homestead  by  the  family  be 
in  the  husband  or  the  community,  clearly,  in  a  proper  case, 
limitation  would  run  against  the  husband,  and  necessarily  bind 
the  wife.    The  principle  is  ^vell  illustrated  in  Smith  v.  Uzzell, 

•  Whittaker   v.    Thayer,   —   Tex.  •Hardy   v.   Dunlap,   7   Tex.   Civ. 
Civ.  App.  — ,  123  S.  W.  1137 ;  Veed-       App.  339,  26  S.  W.  862. 

4.T  V.  Gilmer,  47  Tex.  Civ.  App.  464,  W  Halbert  v.  Brown,  9  Tex.  Civ. 

105  S.  VV.  331;   Wren  v.  Howland,  App.  335,  31  S.  W.  535. 

33  Tex.  Civ.  App.  87,  75  S.  W.  894.  "  Taylor  v.  Bland,  60  Tex.  29. 

t  Storer  v.  Lane,  1  Tex.  Civ.  App.  W  Johnson     v.     Schumacher,     72 

S60,  20  S.  W.  852.  Tex.  334,  12  S.  W.  207. 

•  Broom  v.  Pearson,  98  Tex.  469,  W  Vernon's  Sayles'  Tex.  Civ.  Stat. 
85  S.  W.  7flO,  86  S.  W.  733.  art.  962. 
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61  Tex.  220.  It  appeared  upon  the  trial  of  that  case  that  the 
property  in  controversy  was  purchased  by  one  Peel,  under 
whom  the  appellant  Smith  held,  at  a  sale  made  under  a  judg- 
ment and  execution  against  XJzzell,  the  husband;  that  he  re- 
ceived a  deed  therefor  December  3,  1872,  which  was  recorded 
on  the  5th  of  the  same  month  in  the  county  where  the  land  was 
situated,  and  that  since  January,  1873,  the  land  had  been 
continuously  occupied  by  Peel  and  the  appellant.  Peel  occu- 
pied the  land  until  he  sold  it  to  Smith  May  12,  1880,  and 
during  that  time  paid  the  taxes.  The  suit  was  filed  September 
24,  1880,  by  the  widow  and  minor  children  of  Uzzell,  who 
died  in  1878.  The  appellant  Smith,  among  other  things,  plead- 
ed limitation  of  three  and  five  years.  The  land  was  the  separate 
property  of  Uzzell.  Limitation  ran  in  the  case  against  the 
wife;  the  court,  through  Justice  Stayton,  saying:  "Nor  do 
we  see  how  the  widow  can  invoke  such  a  rule.  The  statutory 
bar  is  complete  against  those  holding  the  fee  in  the  land,  and 
can  it  be  possible  that  one  who  has  no  estate  at  all  can  have  a 
higher  right  than  the  owner  of  the  fee  could  have  had  he 
lived ;  that  there  is  some  vitality  or  magic  influence  in  the  fact 
that  land  was  once  the  homestead,  which  gives  to  a  claim  of 
homestead,  without  an  estate  to  support  it,  an  exemption  from 
the  effect  of  the  statute  of  limitation  which  the  estate  in  fee 
does  not  enjoy,  by  which  the  mere  claim  of  right  to  use  as  a 
homestead  will  be  preserved,  while  adverse  possession  under 
the  statute  devests  the  only  person  from  whom  any  estate  or 
shadow  of  claim  can  be  derived,  of  the  only  estate  upon  which 
all  others,  or  rights,  must  depend  for  an  existence?  Such  an 
interpretation  of  the  statutes  applicable  to  the  subject  would 
be  at  war  with  all  the  settled  canons  of  construction.  .  .  . 
When  the  statutory  bar  is  complete  against  the  owner  of  land, 
it  must  be  held  complete  against  everyone  claiming  through 
such  person,  whatever  may  be  the  character  of  the  claim."** 
Nor  is  the  rule  different  where  the  property  is  community  of 

MSimonton  v.  Mayblum,  59  Tex.  Civ.  App.  568,  24  S.  W.  671;  El- 
7;  Hussey  v.  Moser,  70  Tex.  42,  7  dridge  v.  Parish,  6  Tex.  Civ.  App. 
S.  W.  606 ;  Cuellar  v.  Dewitt,  5  Tex.       35,  25  S.  W.  49. 
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the  husband  and  wife."  As  applied  to  land,  however,  the 
rule  is  now  largely  barren  of  results,  since  the  statute  runs 
against  married  women  over  twenty-one  years  of  age  the  same 
as  against  their  husbands. 

§  472.  Same;  die  community  since  act  1913. 

Ordinarily,  since  the  husband  alone  may  sue  for  the  re- 
covery of  the  community  property,  the  statute  runs  from  the 
time  when  he  could  sue,  and  if  the  bar  be  complete  as  to  him, 
it  is  complete  as  to  the  wife,  for  his  disposition  of  the  property 
is  binding  on  her,  notwithstanding  her  interest  in  the  prop- 
erty.** Thus,  notes  payable  to  the  wife  are  presumptively 
conmiunity  property,  and  as  such  subject  to  the  running  of  the 
statute ;  "  but  if  they  show  upon  their  face,  or  otherwise  appear, 
to  be  her  separate  property,  the  cause  of  action  being  hers, 
limitations  will  not  run  during  her  coverture. 

Nor  does  the  act  of  March  21,  1913,  giving  to  the  wife 
sole  power  of  control  and  disposition  over  her  personal  earn- 
ings and  certain  other  classes  of  the  community  property,  have 
the  effect  to  subject  her  suits  for  the  recovery  of  such  property 
to  the  defense  of  limitations,  even  if  she  has  the  sole  right  to 
sue  for  and  recover  the  same,  for  the  good  reason  that  married 
women  are  specially  exempted  from  the  statute  in  their  personal 
actions.  No  distinction  is  made  between  a  married  woman's 
suit  to  recover  her  separate  property  and  one  to  recover  the 
community.  And  it  follows,  the  husband  not  being  authorized 
to  sue  for  this  particular  community  property,  while  the  wife 
may,  limitations  do  not  run  at  all  during  the  coverture. 

If  the  wife  is  authorized  to  sue  for  the  recovery  of  exempt 
community,  merely  by  reason  of  its  exempt  character,"  she  is 
nevertheless  not  the  only  one  authorized  to  sue,  for  the  husband 
also  may  sue,  and  since  limitations  run  against  him  on  such 

iSHuftsey   v.   Moscr,   70  Tex.   42,  16  Rice   ▼.   Mexican   Nat.   R.   Co. 

7  S.  W.  606;  Cuellar  v.  Dewitt,  8  Tex.  Civ.  App.  130,  27  S.  W.  921. 
6  Tex.  Civ.  App.  568,  24  S.  W.  671;  n  Wells  v.  Cockrum,  13  Tex.  127, 

Sanders  v.  Word,  50  Tex.  Civ.  App.  i«  See  ante,  §  441. 

294,  110  S.  W.  205;  Houston  ▼. 
Bammel,  53  Tex.  Civ.  App. -336,  115 
6.  W.  661. 
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causes  of  action,  the  bar  is  complete  against  the  wife  as  well. 
His  disposition  of  the  property  binds  her,  hence  the  distinction. 

§  473.  Esrtent  of  coverture  as  a  defense. 

Formerly  the  scope  of  the  exemption  of  married  women 
from  the  force  of  the  statutes  of  limitations  was  much  broader 
than  at  present.  By  an  act  of  January  20,  1840,**  it  was  pro- 
vided that  "if,  during  the  coverture,  a  sale  of  any  of  the  lands 
or  slaves  of  the  wife  be  illegally  effected,  no  limitation  shall 
commence  to  run  during  the  coverture,  and  should  the  wife 
survive  the  dissolution  of  the  marriage,  she  may  sue  for  and 
recover  such  property;  should  the  wife  survive  the  dissolution, 
but  not  the  time  allowed  by  the  law  of  limitations,  then  the 
running  of  such  law  shall  cease  till  all  the  children  of  the  de- 
ceased mother  shall  have  arrived  at  the  age  of  majority,  or 
those  under  that  age  shall  have  married,  and  the  heirs  of  the 
wife  shall  have  the  unexpired  time  allowed  by  the  law  of 
limitations,  within  which  to  institute  their  suit  for  the  recovery 
of  said  property ;  and  if  the  wife  shall  not  survive  the  dissolution 
of  the  marriage,  the  laws  of  limitations  shall  not  commence 
running,  as  to  the  children  of  the  deceased  mother,  until  all  the 
children  shall  have  arrived  at  the  age  of  majority,  or  those 
under  that  age  shall  have  married.''  This  act  was  repealed 
by  the  adoption  of  the  Revised  Statutes  of  1879,  but  is  here 
given  as  it  might  have  a  possible  bearing  upon  the  question, 
since,  if  the  mother  did  not  survive  the  dissolution  of  the 
marriage,  limitations  did  not  run  against  her  children  until 
all  had  arrived  at  their  majority  or  married,  and  for  the  fur- 
ther reason  that  it,  with  the  other  statutes  quoted,  shows  the 
trend  of  our  legislation  upon  this  subject.  It  has  been  held 
that  the  repealed  article  contemplated  such  a  sale  as  illegally 
affected  the  wife's  property  as  an  apparently  good  conveyance, 
and  not  one  that  was  void  by  reason  of  an  insufficient  acknowl- 
edgment by  her.** 

In  personal  actions  the  statutes  do  not  run,  whether  the 

wPaschal's  Dig.  art.  4603.  W  Harris  v.   Wells,  85  Tex.  312, 

20  S.  W.  68. 
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suit  be  concerning  her  own  property  rights  ^  or  the  community 
rights^  as  we  have  just  seen. 

Upon  parity  of  reasoning  it  is  thought  that  limitations  will 
not  run  against  a  married  woman  during  her  disability  in  that 
class  of  cases  where,  by  reason  of  the  husband's  conflicting 
interests  or  his  wrongful  or  fraudulent  conduct,  she  is  author- 
ized to  sue  upon  a  demand  that  would  otherwise  be  the  hus- 
band's suit.  Such  suits  are  not  expressly  authorized  by  statute, 
but  are  permitted  by  the  courts  out  of  the  great  necessity  of 
the  case,  and  are  analogous  to  her  suits  when  deserted  by  her 
husband.  That  she  is  thus  sometimes  permitted  to  sue  fur- 
nishes no  reason  why  in  such  case  the  plain  mandates  of  the 
statute  exempting  her  from  the  force  of  the  statute  of  limita- 
tions should  be  ignored.*  It  may  result,  then,  that  actions 
which  are  ordinarily  maintainable  by  the  husband  may  become 
barred  against  him,  but  as  to  the  wife,  who  by  force  of  the 
special  circumstances  of  the  case  may  sue,  are  not  barred. 

Where  the  statute  has  begun  to  run  against  a  woman,  it  is 
not  tolled  by  her  subsequent  marriage.* 

A  petition  for  a  new  trial  in  a  suit  by  a  defendant,  where 
judgment  has  been  rendered  upon  service  by  publication,  is 
such  a  suit  as  that  the  plea  of  limitation  may  be  met  by  plea 
of  coverture.* 

§  474.  Same;  pleading. 

^^The  laws  of  limitation  of  this  state  shall  not  be  made 
available  to  any  person  in  any  suit  in  any  of  the  courts  of  this 
state,  unless  it  be  specially  set  forth  as  a  defense  in  his  an- 
swer." • 

So,  where  one  relies  upon  her  coverture  to  take  her  case  out 
of  the  statute,  such  fact  must  be  properly  pleaded  and  proved.* 

1  Crouch  ▼.  Crouch,  30  Tex.  Civ.  App.  ISO,  US  S.  W.  S17,  s.  c  102 

App.  288,  70  S.  W.  595;  Harry  v.  Tex.  487,  119  S.  W.  S42. 

Hainilton,    —   Tex.    Civ.    App.   — ,  ♦  Brown  v.  Brown,  61  Tex.  45. 

164  8.  W.  637.  »  Vernon's  Saylcs'  Tex.  Civ.  Stat. 

lAlsup  V.  Jordan,  69  Tex.  300,  5  art.  5706. 

Am.  St.  Rep.  53,  6  S.  W.  831.  OCorley  v.  Anderson,  6  Tex.  Civ. 

tHoencke  v.  Lomax,  55  Tex.  Civ.  App.  213,  23  S.  W.  839. 

M.  R.— 39. 
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Proof  without  such  allegation  will  not  be  permitted.''  And 
where  it  was  sought  to  show  that,  under  the  act  of  the  legisla- 
ture suspending  the  running  of  the  statutes  from  January, 
1861,  to  March,  1870,  the  disability  of  coverture  existed  as 
to  one  replying  to  a  plea  of  limitations,  at  the  time  the  sus- 
pension ceased,  the  burden  was  upon  such  person  to  show 
coverture  at  that  time.*  Whether  the  action  be  by  the  husband 
in  the  wife's  behalf,  or  by  the  wife  in  person,  it  is  incumbent 
to  plead  and  prove  such  exemption  from  the  statute.  When 
thus  pleaded  and  proved,  however,  the  statute  has  no  applica- 
tion to  her  suit,  within  the  limitations  noted.* 

§  475.  Same;  separation. 

It  can  make  no  difference  that  the  husband  and  wife  are 
living  apart,  or  that  he  has  deserted  her.  It  will  not  do  to  say 
that  where  the  husband  has  deserted  her,  she  is  in  effect  a 
feme  sole,  and  can  sue  in  her  own  right,  and  for  that  reason 
ought  not  to  be  protected  by  the  exemption  from  the  running 
of  the  statute.  The  same  might  be  said  of  her  suits  concerning 
her  separate  property,  even  where  she  and  her  husband  are 
living  together;  if  he  fails  or  refuses  to  sue,  she  may  do  so; 
yet  in  neither  case  does  the  permission  to  sue  render  it  obligatory 
upon  her.  She  is  permitted  to  sue  for  her  separate  property 
at  any  time  upon  her  husband's  failure  or  refusal ;  yet  no  one 
would  think  of  contending  that  from  the  date  of  the  husband's 
failure  or  refusal  the  statute  would  run  against  her.  That 
would  effectually  deny  her  the  exemption  altogether,  since  the 
husband's  failure  and  the  statute  would  begin  simultaneously 
with  the  cause  of  action.  The  provision  allowing  the  exemption 
is  not  so  limited,  but  broadly  denies,  during  their  coverture  in 
personal  actions,  and  their  minority  in  real  actions,  that  the 

• 

7  Dublin  V.  Taylor,  B.  &  H.  R.  Co.      Griffin  v.  Towns,  —  Tex.  Civ.  App. 

—  Tex.  Civ.  App.  — ,  49  S.  W.  667.       ~,  25  S.  W.  908;  Crouch  v.  Crouch, 
«  McConnico  v.  Thompson,  19  Tex.       30  Tex.  Civ.  App.  288,  70  S.  W.  695; 

Civ.  App.  539,  47  S.  W.  537.  Harry    v.    Hamilton,    —    Tex,    Civ. 

9  Harrison    v.    Sulphur    Springs,       App.  — ,  154  S.  W.  637. 

—  Tex.  Civ.  App.  — ,  50  S.  W.  1064; 
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statutes  of  limitations  shall  apply  to  them.  The  exemption 
being  to  her  as  a  married  woman,  the  fact  of  her  being  deserted 
by  her  husband  affords  no  ground  for  denying  her  the  benefit 
of  the  exemption,  and  subjecting  her  to  the  plea  of  the  statute, 
for  she  is  still  a  married  woman. 

§  476.  Defense  of  limitation,  personal  to  vrife. 

Like  any  other  defense  recognized  by  law,  the  wife  is  en- 
titled to  the  plea  of  limitation  in  actions  against  her.  It  is 
a  personal  defense  to  her,  and  cannot  be  waived  by  her  husband 
or  anyone  else  for  her,  without  her  consent.  The  husband  has 
no  authority  to  revive,  as  against  her  property,  a  claim  that 
has  become  barred  by  limitations.**  Nor  can  he,  by  an  acknowl- 
edgment and  new  promise,  prevent  the  running  of  the  statute 
upon  a  demand  against  her.  Thus,  if  she  be  surety  by  mortgage 
upon  her  property  for  his  debt,  he  would  have  no  authority  to 
renew  his  debt  without  her  consent,  and  thus  arrest  the  running 
of  limitations  in  her  favor.  In  a  suit  brought  to  foreclose  a 
mortgage  given  by  her  to  secure  her  husband's  debt,  more  than 
four  years  after  the  maturity  of  such  debt,  her  plea  of  limita- 
tion was  sustained,  notwithstanding  her  husband's  debt  had 
been  kept  alive  by  proceedings  in  bankruptcy.**  It  can  make 
no  difference,  so  far  as  her  right  to  plead  the  statute  is  con- 
cerned, whether  the  demand  against  her  be  for  a  postnuptial 
or  antenuptial  debt.  A  nice  question  arises  as  to  the  power  of 
the  wife  to  renew  her  promise,  and  thus  keep  alive  the  demand 
against  her.  It  is  held  in  Vermont  that  she  cannot  make  such 
contract  of  extension  during  coverture."  Even  under  disabling 
statutes,  the  test  would  doubtless  be  whether  the  new  promise 
— for  it  is  upon  the  new  promise  the  action  must  be  brought — 
is  such  as  she  may  make  under  the  statute  of  contracts.  A 
legitimate  construction  of  the  statute  permitting  her  to  contract 
for  necessaries  will  embrace  the  contract.  Her  rights — and 
these  the  act  was  intended  to  protect — would  be  better  served 
to  permit  the  extension  than  to  deny  it,  and  thereby  possibly 

.    WMilburn  v.  Walker,  11  Tex.  329.      Gooding,  19  Tex.  Civ.  App.  490,  49 

11  Wofford  V.  Unger,  55  Tex.  480.       S.  W.  123. 
See  also  Washington  L.  Ins.  Co.  v.  W  Farrar  v.  Bessey,  24  Vt.  89. 
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cause  an  unseasonable  sacrifice  of  her  property.  Such  exten- 
sion might  be  highly  advantageous  to  her  interests;  someone 
ought  to  have  the  power  to  make  the  contract.  The  husband 
cannot,  but  it  ought  to  be  held  that  she  can.^'  If  the  debt  be 
secured  by  lien  upon  her  property,  there  would  be  the  further 
reason  for  permitting  the  contract,  that  it  would  be  for  the 
benefit  of  her  separate  estate.  ^^  This  reasoning  is  independent 
of  the  act  of  1913  which  probably  would  authorize  the  contract 
generally.  But  she  cannot  make  such  contract  as  will  arrest  the 
miming  of  the  statute  in  the  husband's  favor.  ^* 

Xor  can  she,  by  an  acknowledgment  and  new  promise,  revive 
a  debt  already  barred,^®  for  the  new  promise  must  be  made  by 
a  person  competent  to  contract,^^  and  it  can  hardly  be  said 
that  an  undertaking  to  satisfy  an  unenforceable  demand  is 
within  any  class  of  contracts  which  a  married  woman  can 
make,"  except  by  liberty  of  the  amendment  of  1913. 

It  has  been  said  the  plea  is  personal  to  the  wife  and  cannot 
be  waived  by  her  husband  without  her  consent  But  this  is 
subject  to  the  qualification  that  in  those  cases  where  he  is  by 
law  authorized  to  sue  for  her,  she  is  bound  by  the  results  of 
the  litigation,  and  if  the  husband  fails  to  interpose  the  defense 
of  limitations  she  is  without  remedy. 


§  477.  Tacking  disabilities. 

When  it  is  remembered  the  statutes  begin  running  the  mo- 
ment the  cause  of  action  accrues,  it  will  be  readily  seen  that 
at  that  particular  time,  if  no  disability  exists,  the  statute  will 
be  operative.  And  when  once  begun,  no  subsequent  disability 
will  arrest  its  running,  for  a  disability  arising  after  the  cause 
of  action  has  accrued  is  not  one  existing  ^^at  the  time  the  cause 

M  Beattie  v.  KeUer,  —  Tex.  Civ.  le  Pittam  v.  Foster,  1  Barn,  ft  C. 

App.  — ,  49  8.  W.  408.  248,  2  Dowl.  &  R.  363,  1  L.  J.  K.  E 

14  Proetzel  v.  Rabel,  21  Tex.  Civ.  81,  26  Revised  Rep.  386. 

App.  669,  64  8.  W.  373.  ^7  Hannum's  Appeal,  9  Pa.  471. 

16  Hamilton  v.  Peck,  —  Tex.  Civ.  K  Westbrooks  ▼.  Jeffers,  33  Tex. 

App.  — ,  38  S.  W.  403.  90. 
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of  action  accrues."  For  illustration,  let  us  suppose,  at  the 
time  the  cause  of  action  accrues,  the  person  in  whose  favor  the 
cause  of  action  exists  is  an  infant ;  by  the  terms  of  the  statute 
such  infant  has  the  same  time  after  the  removal  of  such  disa- 
bility within  which  to  bring  the  action  as  is  allowed  to  others 
not  similarly  disabled.  Now,  upon  reaching  her  majority,  or 
marrying,"  she  is  relieved  of  the  disability  of  infancy,  and  the 
statute  starts.*®  It  can  make  no  difference  that  by  marriage 
she  is  again  under  disability ;  it  is  another  disability,  and  one 
that  will  exempt  her  from  the  statute  as  to  causes  accruing 
during  that  disability,  but  not  from  those  accruing  prior  to  it. 
If  a  different  rule  obtained,  as  was  said  by  Lord  Eldon,  "disa- 
bilities might  travel  through  minorities  for  centuries."  ^  In- 
deed, since  1879,  the  statute  plainly  prohibits  the  extension 
of  the  exemption  by  joining  one  disability  to  another.  It 
follows:  'The  period  of  limitation  shall  not  be  extended  by 
the  connection  of  one  disability  with  another;  and  when  the 
law  of  limitation  shall  begin  to  run,  it  shall  continue  to  run, 
notwithstanding  any  supervening  disability  of  the  party  enti- 
tled to  sue,  or  liable  to  be  sued."  *  So,  where  the  statute  is 
set  running  against  a  woman  by  the  death  of  her  husband,  it 
will  not  be  arrested  by  her  subsequent  marriage ;  *  or  if,  at  the 
time  of  the  accrual  of  the  cause  of  action  in  favor  of  one,  she 
be  not  within  one  of  the  exemptions,  her  subsequent  marriage 
will  not  interrupt  the  running  of  the  statute  already  set  in 
motion  when  the  cause  accrued.*  Neither  can  its  running  be 
arrested  by  an  assignment  of  the  cause  of  action  or  sale  of  the 
property  to  one  under  disability.  Such  purchaser  cannot  avoid 
the  statute,  for  limitations  have  begim  prior  to  the  disability.* 

U  Parish  v.  Alston,  65  Tex.  104;  » Vernon's  Sayles'  Tex.  Civ.  Stat. 

Grayson    v.   Lofland,   21   Tex.    Civ.  art.  5711. 

App.  503,   52   S.  W.   121;    York   v.  8  McDonald    v.    McGuire,    8    Tex. 

Hutcheson,  37   Tex.  Civ.  App.  367,  361. 

83  S.  W.  895.  4  Bowles  v.   Smith,  —  Tex.   Civ. 

M  Jackson    v.    Houston,    84    Tex.  App.  — ,  34  S.  W.  381;  Best  v.  Nix, 

622,  19  S.  W.  799;   White  v.  Lati-  6  Tex.  Civ.  App.  349,  25  S.  W.  130. 

mer,  12  Tex.  61 ;  Thompson  v.  Cragg,  6  Eddie  v.  Tinnin,  7  Tex.  Civ.  App. 

24  Tex.  582.  371,  26  S.  W.  732. 

lAngell,  Limitations,  242. 
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Neither  can  the  disability  of  minority  be  tacked  onto  the  disa- 
bility of  coverture  of  the  ancestor  of  the  minor.*  But  the 
tacking  of  the  possession  of  difiFerent  persons  in  privity  of 
estate  may  be  allowed  in  order  to  constitute  title  by  adverse 
possession.  This  is  exj)ressly  authorized  by  statute.^  This 
should  not  be  confused  with  the  subject  under  consideration. 
The  same  rule  applies  to  the  plea  of  stale  demand  in  equitable 
actions.     There  can  be  no  tacking  of  disabilities  to  defeat  it* 

§  478.  Husband  or  wife  pleading  statute  against  die  other. 

Some  questions  may  be  regarded  as  settled,  and  amongst 
them:  The  husband  and  wife  may  sue  each  other  whether  in 
a  personal  action  or  a  real  action.  Now,  the  statute  declares 
the  time  within  which  each  such  action  must  be  instituted,  and 
that  it  shall  not  be  brought  afterward.  As  to  the  suits  of  the 
husband  against  the  wife,  certainly  in  personal  actions  there 
can  be  no  reason  why  she  should  not  plead  the  bar  of  the 
statute  if  they  be  not  brought  within  time.  There  is  no  statute 
exempting  married  men  from  the  operation  of  the  bar.  As  to 
real  actions,  the  diflSculty  is  more  apparent  than  real.  Even 
such  a  suit  as  this  is  not  excepted  from  the  general  rule  that  it 
must  be  brought  within  time.  The  difficulty  is  in  the  nature 
of  the  facts  authorizing  the  plea.  Theoretically,  there  is  no 
reason  why  the  wife  should  not  plead  the  statutes  of  three, 
five,  and  ten  years'  limitations  to  her  husband's  suit  to  recover 
land.  She  might  interpose  such  a  plea  as  would  be  perfect 
on  demurrer,  yet  there  might  be  great  difficulty  in  proving  the 
character  of  possession  necessary  to  meet  the  statute.  This  is 
no  reason  why  the  plea,  as  such,  should  be  denied  her. 

As  to  the  wife's  suits  against  the  husband,  where  the  plead- 
ings disclose  her  coverture  he  cannot  interpose  a  good  plea  of 
limitations  to  her  personal  action,  for  by  statute  she  is  exempt 
from  the  plea.  If  the  pleadings  do  not  affirmatively  disclose 
her  coverture,  he  may  file  a  good  plea,  subject,  of  course,  to  be 

SElcan  V.  Childress,  40  Tex.  Civ.  «  Wichita   Land   &   Cattle  Co.  v. 

App.  193,  89  S.  W.  84.  Ward,   1  Tex.  Civ.  App.  307,  21  S. 

7  Vernon's  Sayles*  Tex.  Civ.  Stat.  W.  128. 
art.  5682. 
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defeated  by  her  interposition  of  the  exemption.  With  respect 
to  real  actions,  however,  after  she  reaches  the  age  of  twenty-one 
years,  she  is  on  the  same  footing  with  her  husband, — she  is 
subject  to  the  plea  generally,  and  there  can  be  given  no  sound 
reason  why  the  husband,  when  sued  by  her,  may  not  reply  the 
statute  in  bar,  provided,  of  course,  the  plea  is  good  on  its  face, 
that  is,  discloses  such  a  state  of  facts  and  circumstances  as  show 
that  his  holding  has  been  for  the  required  time,  and  that  it 
has  been  actually  adverse  to  her  in  such  way  that  she  knew,  or 
must  be  held  to  have  known,  of  its  character,  and  could  and 
should  have  sued.  The  holding  of  the  husband  or  wife  of 
property  in  which  the  other  has  an  interest  is  generally,  and 
rightfully,  considered  on  a  high  trust,  and  he  or  she  will  not  be 
heard  to  plead  that  it  was  adverse  to  the  other.  But  this  rule 
is  not  unbending ;  where  the  trustee  of  an  express  trust  repudi- 
ates the  trust,  and  brings  home  to  the  beneficiary  a  knowledge 
of  the  repudiation,  a  cause  of  action  arises,  and  limitations 
start.  There  can  be  no  doubt  but  that  a  husband's  relation  to 
his  wife,  and  to  the  realty  acquired  by  him  during  their  mar- 
riage, may  be  such  that  he  can  successfully  plead  the  statute 
of  limitations  to  her  suit  to  recover  it.  It  is  no  answer  to  say 
that  the  marriage  relation  once  solemnized  remains  in  law 
and  fact  till  dissolved  by  decree  or  death,  and  that  the  com- 
munity acquisitions  belong  equally  to  both.  It  is  all  true.  So, 
the  husband  has  heretofore  had  the  sole  control  of  the  wife's 
separate  land.  Now  he  has  not  such  control.  Suppose  at  any 
time,  whether  under  the  old  or  the  new  statute,  the  husband 
should  possess  himself  of  the  wife's  land,  repudiate  and  abandon 
her,  forcibly  eject  her,  and  in  an  unmistakable  way  evidence 
his  purpose  and  intention  to  claim  the  same  adversely  to  her, 
and  to  appropriate  the  uses,  rents,  et  cetera,  to  his  individual 
use.  Could  she  not  sue  him  instanter,  and  even  wrest  from 
him  the  possession  of  her  property?'  If  the  wife's  cause  of 
action  then  arises,  the  statute  begins  to  run  against  its  assertion, 
for  the  very  facts,  extraordinary  as  they  are,  which  give  her 

•  Dority  v.  Dority,  96  Tex.  215,  71 
S.  W.  050;  Burns  v.  Burns,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  333. 
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a  cause  for  suit,  support  the  plea  of  limitation  if  long  enou^ 
continued.  Suppose  in  such  a  case  the  husband  further  be 
claiming  under  a  deed  from  the  wife's  attorney  in  fact,  or 
another,  duly  recorded,  paying  taxes  and  all  else  necessary, 
may  he  not  prescribe  against  her  under  the  five-year  statute? 
Undoubtedly  she  might  sue  him  under  such  circumstances  to 
cancel  the  conveyance  or  to  recover  the  land. 

The  author  is  very  clearly  of  the  opinion  the  husband  or  the 
wife  may  maintain  such  an  adverse  possession  of  realty  as 
against  the  other  as  to  support  the  pleas  of  limitations.  It  is 
true  there  are  to  be  found  such  expressions  as  "the  husband's 
possession  of  land  by  reason  of  the  marital  relation  is  not  ad- 
verse to  the  wife ;"  ^®  "the  husband  cannot  invoke  the  statute  of 
limitation  against  his  wife  during  coverture,"  ^^  and  the  like. 
But  to  these  propositions,  when  interpreted  in  the  light  of  the 
facts  giving  rise  to  them,  everyone  readily  assents.  The  ordi- 
nary and  usual  possession  of  the  husband  or  wife  is  in  no  sense 
adverse  to  the  other.  But  it  is  quite  different  when  husband 
and  wife  are  no  longer  in  accord,  and  no  longer  occupy  and 
claim  as  husband  and  wife.  This  is  extraordinary  and  unusual, 
and  may  be  adverse.  There  is  nothing  in  Hayworth  v.  Wil- 
liams, by  our  supreme  court,"  to  the  contrary  of  the  views  here 
expressed.  There  the  possession  was  expressly  "as  the  wife," 
thereby  acknowledging  subordination,  or  at  least  not  asserting 
adverseness,  to  the  supposed  husband's  title.  The  case  of  Cer- 
vantes V.  Cervantes,  —  Tex.  Civ.  App.  — ,  76  S.  W.  790,  ap- 
pears to  hold  a  contrary  doctrine.  But  the  case  was  never  re- 
viewed by  the  supreme  court,  and  besides  it  is  not  clear  from  the 
report  of  the  case  that  the  wife's  holding  was  not  as  a  wife  in  the 
exercise  of  her  rights  to  her  homestead  in  her  husband's  land. 
Be  that  as  it  may,  the  policy  of  the  law  cries  out  that  suits  and 
actions  of  every  character  should  be  asserted  within  a  reasonable 
time,  and  ofttimes  justice  and  humanity  join  in  the  cry  that  the 
wholesome  stay  of  the  statute  be  raised  to  save  to  others  more 

lOWatkins   v.   Watkins,   —  Tex.  W102  Tex.  308,  132  Am.  St  Rep. 

Civ.  App.  — ,  119  S.  W.  145.  879,  116  S.  W.  43/ 

11  Burnham  v.  McMichael,  6  Tex. 
Civ.  App.  496,  26  S.  W.  887. 
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deserving,  against  the  claims  of  one  whose  sole  right  is  hased 
on  the  existence  of  a  legal  marriage,  in  fact  long  years  for- 
gotten." 

§  479.  Death;  statute;  suit  filed. 

"In  case  of  the  death  of  any  person  in  whose  favor  there  may 
be  cause  of  action,  the  law  of  limitation  shall  cease  to  run 
against  such  cause  of  action  until  twelve  months  after  such 
death,  unless  an  administrator  or  executor  shall  have  sooner 
qualified,  according  to  law,  upon  such  deceased  person's  estate ; 
then  and  in  that  case  the  said  law  of  limitation  shall  only  cease 
to  run  until  such  qualification."  " 

"In  case  of  the  death  of  any  person  against  whom  there  may 
be  a  cause  of  action,  the  law  of  limitation  shall  cease  to  run 
against  such  cause  of  action  until  twelve  months  after  such 
death,  unless  an  administrator  or  executor  shall  have  sooner 
qualified,  according  to  law,  upon  such  deceased  person's  estate ; 
then  and  in  that  case  the  said  law  of  limitation  shall  only  cease 
to  run  until  such  qualification."  *• 

These  statutes  apply  to  both  real  and  personal  actions,** 
whether  the  parties  to  be  affected  are  married  women  or  not. 
They  may  operate  to  release  the  principal  on  a  debt,  yet  to  hold 
the  estate  of  a  surety  by  reason  of  the  suspension.*^ 

The  filing  of  a  suit  of  course  suspends  the  running  of  the 
statute.  And  it  has  been  held  that  where  the  husband  has  the 
possession  and  management  of  the  wife's  property,  a  suit  against 
him  for  such  property  stops  the  running  of  the  statute  in  the 
wife's  favor."  But  these  cases  have  been  distinguished,  and 
the  rule  established  that  the  wife's  right  to  property  cannot  be 
devested  through  a  judgment  against  the  husband  alone,"  for 

WSee  ante,  §  111;  Lawaon  v.  Law-  167,  82  S.  W.  460;  Acers  v.  Acers, 

son,  30  Tex.  Civ.  App.  43,  69  S.  W.  22  Tex.  Civ.  App.  6S4,  56  S.  W.  196. 

246.  l<  Burleson  v.   Burleson,  2S  Tex. 

H  Vernon's  Sayles,  Tex.  Civ.  Stat.  383;  Allen  v.  Read,  66  Tex.  20,  17 

art.   5703.  6.  W.  115. 

WId.  art.  5704.  WQwen  v.  New  York  &  T.  Land 

"Morgan  v.  Baker,  —  Tex.  Civ.  Co.  11  Tex.  Civ.  App.  292,  32  S.  \V. 
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which  reason  the  better  rule  appears  to  be  that  in  order  to  toll 
the  statute  running  in  the  wife's  favor  it  would  be  necessary  to 
sue  her. 

§  480.  Want  of  notice  as  a  bar;  ttatnte. 

"No  stipulation  in  any  contract,  requiring  notice  to  be  given 
of  any  claim  for  damages  as  a  condition  precedent  to  the  right 
to  sue  thereon,  shall  ever  be  valid,  unless  such  stipulation  is 
reasonable;  and  any  such  stipulation  fixing  the  time  within 
which  such  notice  shall  be  given  at  a  less  period  than  ninety 
days  shall  be  void,  and  when  any  such  notice  is  required,  the 
same  may  be  given  to  the  nearest  or  to  any  other  convenient 
local  agent  of  the  company  requiring  the  same;  provided,  that 
no  stipulation  in  any  contract  between  a  person,  corporation,  or 
receiver  operating  railroad,  or  street  railway,  or  interurban 
railroad,  and  an  employee  or  servant,  requiring  notice  of  a 
claim  by  an  employee  or  serv^ant  for  damages  for  injury  received 
to  the  person,  or  by  a  husband,  wife,  father,  mother,  child,  or 
children  of  a  deceased  employee  for  his  or  her  death,  caused  by 
negligence,  as  a  condition  precedent  to  liability,  shall  ever  be 
valid.  In  any  suit  brought  under  this  and  the  preceding  article 
it  shall  be  presumed  that  notice  has  been  given,  unless  the  want 
of  notice  is  especially  pleaded  under  oath."  *® 

§  481.  Stale  demand. 

To  a  plea  of  laches  or  stale  demand,  coverture  is  generally  a 
sufficient  answer,  the  same  as  where  it  is  interposed  to  avoid  the 
statutory  bar  based  on  lapse  of  time.  "The  cases  in  which  it 
may  be  supposed  to  have  been  held  that  the  same  rule  as  to  dis- 
abilities and  as  to  time  within  which  suits  must  be  brought  does 
not  exist  in  equity  as  at  law  must  probably  mean  nothing  more 
than  that  the  lapse  of  a  long  time  after  cause  of  action  accrues, 
before  suit  is  brought,  is  a  fact  from  which  inference  of  want  of 
right  may  sometimes  be  drawn,  which  could  not  be  indulged  if 
suit  had  been  brought  promptly,  and  thus  the  lapse  of  time  as- 
sists to  reach  the  conclusion  that  the  right  in  fact  never  did  exist, 

20  Vernon's      Sayles'      Tex.      (,'iv. 
Stat.  art.  5714. 
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rather  than  to  have  intended  to  hold,  in  the  face  of  statutes  de- 
claring what  disabilities  shall  operate  to  prevent  bar,  that  any 
court  has  power  to  deny  to  such  statute  their  full  effect  when  pre- 
sented in  an  equitable  proceeding,  as  well  as  w^hen  arising  in 
actions  strictly  legal  in  their  nature."  *  In  analogy  to  the  stat- 
utes of  limitations,  however,  the  tacking  of  disabilities  will  not 
be  permitted  to  avoid  the  plea  of  stale  demand.* 

Where  the  plaintiff's  title  is  of  such  legal  nature  as  to  support 
the  action  of  trespass  to  try  title,  the  defense  of  stale  demand  is 
inapplicable,  and  presents  no  defense.* 

A  surviving  wife's  ignorance  of  her  community  interest  in 
lands  for  sixty  years  after  her  husband's  death  may  be  an  excuse 
against  the  plea  of  stale  demand,*  but  generally,  whether  on  the 
part  of  a  married  woman  or  not,  a  delay  or  laches  in  analogy  to 
our  statutory  period  of  limitation  will  bar  the  assertion  of 
equitable  title,  or  prayer  for  such  relief.* 

The  United  States  circuit  court  of  appeals  has  recently  de- 
cided that  the  defense  of  laches  or  stale  demand  is  ineffective 
when  invoked  against  the  claims  of  a  deserted  wife,  after  thirty 
years,  to  the  community  property,  saying :  "There  was  no  duty 
devolved  upon  complainant  to  assert  her  equitable  rights  in  the 
estate,  until  the  death  of  her  husband,  since  during  the  marriage 
relation  the  husband  has  the  absolute  right  to  the  control  and 
management  of  that  property.* 


IHiU  V.  Moore,  85  Tex.  335,  19 
S.  W.  162;  Reed  v.  West,  47  Tex. 
248;  Robinson  v.  Kampmann,  5 
Tex.  Civ.  App.  605,  24  S.  VV.  529; 
Darrow  v.  Suramerhill,  24  Tex.  Civ. 
App.  208,  68  S.  VV.  158;  Storer  v. 
I^ne,  1  Tex.  Civ.  App.  250,  20  S. 
W.  852. 

« Wichita  Land  &  Cattle  Co.  v. 
Ward,  1  Tex.  Civ.  App.  307,  21 
S.  W.  128. 

•  Duren  v.  Houston  &  T.  C.  R.  Co. 
86  Tex.  291,  24  S.  W.  258;  League 
V.  Honecke,  —  Tex.  Civ.  App.  — ,  28 
8.  W.  220;  Creswcll  Rancli  &  Cattle 
Co.  v.  Waldstein,  —  Tex.  Civ.  App. 
— ,  28  S.  W.  260;  New  York  &  T. 


Land  Co.  v.  Hyland,  8  Tex.  Civ.  App. 
601,  28  S.  W.  206;  Early  v.  Comp- 
lon,  —  Tex.  Civ.  App.  — ,  149  S. 
W.  694;  Sabine  Valley  Timber  & 
Lumber  Co.  v.  Ca^le,  —  Tex.  Civ. 
App.  — ,  149  S.  W  697;  Letot  v. 
Peacock,  —  Tex.  Civ.  App.  — ,  94 
S.  W.  1121. 

4  Texas  Tram  &  Lumber  Co.  v. 
Gwin.  29  Tex.  Civ.  App.  1,  67  S.  W. 
892,  68  S.  W.  721. 

8  Schneider  v.  Sellers,  25  Tex.  Civ. 
App.  226,  61  S.  W.  541 ;  Clifton  v. 
Armstrong,  —  Tex.  Civ.  App.  — ,  54 
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Tex.  441. 

6  Parker  v.  Parker,  222  Fed.  186. 
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§  482.  Intervoitions. 

The  right  of  the  wife  to  intervene  in  a  pending  suit  is  identi- 
cal with  her  right  to  sue  in  the  first  place.  This  she  may  do  in 
any  suit  where  her  rights  are  involved  and  where  she  would  be 
authorized  to  file  an  independent  suit.**  But  her  intervening, 
of  course,  is  for  the  purpose  of  asserting  separate  rights,  and 
cannot  have  the  effect  of  creating  them.^  The  mere  separation 
of  the  parties  will  not  always  authorize  the  wife  to  intervene  in 
a  pending  suit  to  protect  and  control  her  community  interest,' 
but  the  separation  must  be  of  the  character  to  give  her  control 
of  the  community, — a  matter  that  has  heretofore  been  dis- 
cussed.® Neither  is  she  entitled  to  intervene  in  a  foreclosure  pro- 
ceeding against  her  husband,  to  protect  her  property,  unless  her 
petition  shows  notice  of  her  equities  in  the  property.  In  other 
words,  she  must  plead  a  cause  entitling  her  to  relief  against  an 
innocent  purchaser  or  mortgagee  of  her  property  in  another's 


fl»  Cullers  V.  James,  66  Tex.  494, 
1  S.  W.  314;  Mirhaol  v.  Rabe,  — 
Tex.  Civ.  App.  — ,  109  S.  W.  940. 

7Holloway  v.  HoUoway,  30  Tex. 
164. 


•  Michael  v.   Rabe,  —  Tex.   CiT. 
App.  — ,  109  S.  W.  940. 
9  See  ante,  §§  455,  457. 
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name.^*  The  same  rules  of  pleading  control  her  interventions 
its  her  original  suits.  She  must  be  joined  by  her  husband,  or 
account  for  his  nonjoinder,  must  disclose  the  separate  character 
■of  the  subject-matter  sued  for,  or  set  forth  the  extraordinary 
circumstances  which  entitle  her  alone  to  thus  seek  a  recovery  of 
the  community. 

§  4S3.  Dismissab  and  nonsuits. 

Since  the  wife  may  sue  alone  for  the  recovery  of  her  separate 
property,  a  dismissal  of  the  husband  from  a  suit  begun  by  them 
both  will  not  operate  as  a  discontinuance  of  the  suit.  It  is  tant- 
amount to  a  refusal  on  his  part  to  prosecute  the  suit,  which 
under  the  statute  empowers  her  to  proceed  alone.^*  So,  where 
the  husband  is  liable  at  all  events,  a  dismissal  as  to  the  wife  can- 
not affect  the  suit  against  him.  It  may  proceed."  But  since 
the  statute  requires  the  husband  to  be  sued  with  the  wife,  where 
it  is  sought  to  hold  her  liable,  he  cannot  be  dismissed,  and  the 
cause  prosecuted  against  the  wife  alone.  In  such  a  case  he  is 
no  longer  sued  with  her." 

§  484.  Variance. 

In  addition  to  the  general  rules  as  to  variance  between  the 
allegations  and  the  proof,  may  be  noticed  the  one  rule  peculiarly 
applicable  to  actions  by  the  husband.  Where  he  sues  under  the 
statute,  whether  alone  or  jointly,  with  the  wife,  to  recover  her 
separate  property,  alleging  that  the  same  is  her  separate  prop- 
erty, the  proof  must  correspond  with  the  allegation,  for  if  it  be 
shown  to  belong  to  the  community,"  or  to  him  individually,  the 
suit  will  fail.^*  Or  what  is  the  same  thing,  if  the  wife  sues  to 
recover  for  an  injury  to  her  separate  property,  and  the  proof 

WKirk  v.   Houston   Direct  Nav.  WHolloway  r.  HoUoway,  30  Tex. 

Co.  49  Tex.  213.  164. 

11  Edwards  v.  Dismukes,  53  Tex.  IB  Owen    ▼.    Tankersley,    12   Tex. 

605.  406;  Moffatt  v.  Sydnor,  13  Tex.  628; 

u  Payne  v.  Bentley,  21  Tex.  452.  Huichins   v.   Bacon,   46   Tex.   408; 

IS  Taylor  v.  Bonnett,  38  Tex.  521.  Hatchett  v.  Conner,  30  Tex.  104. 
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shows  it  to  have  been  community,  there  is  a  fatal  variance.** 
Again,  under  the  rule  that  the  wife  may  be  sued,  and  is  liable, 
for  necessaries  furnished  '^herself  and  children,"  proof  that  the 
.  articles  were  necessary  for  the  "family"  will  not  sustain  the 
action.  That  might  include  the  husband.*^  But  where  the  peti- 
tion described  the  property  sued  for  as  plaintiffs,  and  the  cita- 
tion  as  "plaintifiF's  and  defendant's,"  the  variance  did  not  render 
the  citation  insufficient  to  support  a  judgment  in  favor  of  the 
plaintiff."  Nor  is  it  incumbent  on  the  wife  to  prove  that  she 
owns  the  entire  property  as  alleged.  She  may  recover  on  proof 
that  she  owns  less  than  the  whole.**  And  while  the  husband's 
allegation  of  ownership  in  himself  is  not  sustained  by  proof  of 
ownership  in  the  wife,  still,  as  to  that  part  shown  to  belong  to 
the  community  it  is  sustained.** 

§  485.  Matters  in  issue. 

Coverture  as  a  defense,  to  be  available,  must  be  pleaded  in 
due  order  at  the  time  of  trial,*  for  she  cannot  take  advantage  of 
it  for  the  first  time  on  appeal.*  It  is  not  an  issue  in  the  case. 
The  issues  are  only  those  well  pleaded  at  the  trial.  Thus,  where 
the  suit  is  to  recover  property  alleged  to  belong  to  the  wife,  only 
her  rights  are  in  issue,*  and  it  is  error  to  submit  to  the  jury  any 
material  matter  not  embraced  in  one  of  the  issues  made.*  Where 
the  original  petition  asserted  claim  to  land  without  showing  the 
title,  and  the  answer  alleged  it  to  belong  to  the  community  estate 
of  plaintiff's  parents,  the  defendant  claiming  under  a  valid 
conveyance  from  the  survivor,  which  the  plaintiff  then  denied, 
alleging  there  were  no  community  debts,  and  the  land  belonged 
to  the  mother's  separate  estate,  it  was  an  issue  whether  the  lands 

l«  Middlebrook  Bros.  v.  Zapp,  73  l»  Hutchins  v.  Bacon,  46  Tex.  408. 

Tex.  29,  10  S.  W.  732;  German  Ins.  «0  Galveston,  H.  &  S.  A.  R.  Co.  v. 

Co.  V.  Hunter,  —  Tex.  Civ.  App.  — ,  Stockton,  15  Tex.  Civ.  App.  145,  38 

32  S.  W.  344;  Galveston,  H.  &  S.  A.  S.  W.  647.     See  ante,  §  441. 

R.  Co.  v.  Becht,  —  Tex.  Civ.  App.  1  Phelps  v.  Brackett,  24  Tex.  236. 

— ,  21  S.  W.  971.  «  Caldwell  v.  Brown,  43  Tex.  216. 

17  Brown  v.  Ector,  19  Tex.  346.  «  Owen  v.  Tankersley,  12  Tex.  405. 

18  Sperry  v.  Sperry,  —  Tex.  Civ.  4  Cage    v.    Tucker,    29    Tex.    Civ. 
App.  — ,  103  S.  W.  419.  App.  586,  69  S.  W.  426, 
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belonged  to  the  mother  or  to  the  community  estate.*  But  issues 
that  are  not  decisive  of  the  controversy,  in  whole  or  in  part, 
will  be  ignored  as  of  no  importance.*  What  is  or  is  not  an  issue 
in  any  case,  is  at  last  to  be  determined  by  the  pleadings  them- 
selves, and  the  judgment  necessarily  adjudicates  only  those 
matters  which  actually  were,  or  ought  to  have  been,  presented 
and  considered.    But  this  belongs  to  another  subject.' 

§  486.  Evidence,  in  goieraL 

In  an  action  on  a  note  signed  by  the  husband  and  wife,  evi- 
dence that  careful  business  men  were  accustomed  to  loan  money 
on  notes,  relying  on  the  wife's  separate  property,  and  that  it 
was  understood  among  business  men  that  a  wife  might  bind  her 
separate  property  by  her  note,  was  held  incompetent.*  And  so 
it  is  immaterial  that  the  husband  was  living  in  adultery  at  the 
time  of  the  death  of  his  wife,  in  an  action  by  the  children  after- 
ward to  recover  their  mother's  share,  wrongfully  conveyed  by 
the  father  and  a  second  wife.® 

A  contract  of  sale  of  a  land  certificate,  not  being  required  to 
be  in  writing,  parol  evidence  thereof  may  be  admitted  against  a 
married  woman."  But  where  the  law  requires  written  evidence, 
or  instruments  executed  in  a  certain  way,  none  other  will,  of 
course,  be  received.  There  is  no  imusual  rule  of  evidence  pre- 
scribed generally  for  actions  affecting  married  women,  further 
than  those  noticed  in  their  appropriate  places  in  this  volume. 

§  487.  Same;  marriagey  separation^  and  dissolution. 

A  brief  resume  of  the  rules  of  evidence  to  show  the  existence 
or  dissolution  of  the  marital  relation  will  be  given  here,  though 
the  subject  has  been  more  fully  discussed  elsewhere.  The  mar- 
riage may  be  proved,  as  any  other  fact,  by  direct  evidence  of 
those  who  were  present  and  witnessed  the  ceremony,  the  produc- 

»  Gaston  v.  Wright,  83  Tex.  282,  «  Murrah  v.  Brichta,  —  Tex.  — . 

18  S.  W.  576.  0  S.  W.  185. 

•  Huston  V.  Curl,  8  Tex.  239,  68  9  Henaley  v.  Lewis,  82  Tex.  595, 

Am.  Dec.  110;  White  v.  Harris,  85  17  S.  W.  913. 
Tex.  42,  19  S.  W.  1077.  l«  Ikard  v.  Thompson,  81  Tex.  28.'), 

t  See  post,  §  500.  16  S.  W.  1019. 
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tion  of  the  license,  with  the  officer's  return  of  execution  thereon, 
or  by  circumstances  from  which  the  fact  of  marriage  could 
reasonably  be  inferred.  The  parties  themselves  are  competent 
witnesses,  either  to  the  main  fact  or  to  any  circumstance  to 
establish  it.^^  Dissolution  is  shown  in  the  same  way.  The  pre- 
sumptions are  always  in  favor  of  regularity  and  innocence;  so 
that,  where  a  man  and  woman  represented  themselves  as  husband 
and  wife,  and  were  so  regarded  in  the  community  where  they 
lived  for  five  years  or  until  the  death  of  the  man,  but  it  appeared 
he  had  been  previously  married  and  separated  from  his  first 
wife  four  years  prior  to  his  second  marriage,  and  no  trace  of 
his  first  wife  had  been  known  during  that  time,  it  was  held  the 
death  of  such  wife  was  shown,  or  would  be  presumed."  The 
like  presumption  will  be  indulged  whenever  it  is  necessary  to 
maintain  the  legality  of  a  marriage  shown  to  have  been  solem- 
nized, in  the  absence  of  contrary  evidence.  Or  in  a  proper  case 
the  circumstances  may  justify  the  inference  of  a  divorce,  rather 
than  of  death."  Of  course  the  fact  of  death  or  divorce  is  cap- 
able of  direct  proof;  and  where  the  matter  is  directly  in  issue, 
the  best  evidence  will  be  required,  but  this  rule  by  no  means 
would  exclude  circumstantial  evidence. 

It  cannot  be  said,  as  a  matter  of  law,  that  a  presumption  of 
death  or  divorce  will  be  indulged  merely  because  one  of  the 
parties  to  a  first  marriage  contracts  another.  It  remains  a  ques- 
tion of  inference  of  fact  for  the  jury." 

§  488.  Same;  character  of  property;  trusts,  etc. 

Since  the  presumptions  are  largely  in  favor  of  the  community 
character  of  property  found  in  the  possession  of  the  parties  dur- 
ing marriage,  the  burden  is  always  upon  him  who  asserts  the 
separate  character  of  property,  to  establish  that  fact;  and  it  is 
usually  said  the  same  must  be  established  by  clear  and  satisfac- 
tory evidence,  or  by  abundant  proof.**  The  fact,  however,  is 
to  be  shown  either  by  direct  or  circumstantial  evidence,  as  other 

HSee  ante,  §§  15-18  and  31.  H  Hammond  v.  Hammond,  43  Tex. 

W  YatcB  V.  Houston,  3  Tex.  433.  Civ.  App.  284,  94  S.  W.  1067. 

wWingo  V.  Rudder,  —  Tex.  Civ.  WGilliard   v.   Chessney,    13   Tex. 

App.  — ,  120  S.  W.  1073.  337;  ante,  §§  305-309,  377  and  378. 
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facts  are  shown.  The  declarations  of  the  parties,  especially 
when  part  of  the  res  gestce  of  the  acquisition,  or  in  the  nature 
of  an  admission  against  interest,  may  become  admissible  on 
such  an  issue.  Intention,  too,  as  between  husband  and  wife  and 
those  claiming  under  them,  is  often  most  material,  and,  when 
it  is,  may  be  shown  either  by  the  testimony  of  the  parties  them- 
selves, or  by  their  declarations  at  the  time,  or  other  relevant 
circumstances. 

Equitable  interests,  or  trust  rights,  either  express,  implied, 
or  resulting,  may  be  shown  either  by  written  or  parol  direct 
evidence,  or  circumstances  alone,  even  though  the  trust  sought 
to  be  engrafted  is  upon  land.^* 

§  489.  Same;  personal  injuries. 

In  actions  to  recover  for  personal  injuries  to  the  wife,  it  is 
not  necessary  to  prove  the  value  of  her  services  in  the  household, 
where  that  is  an  element  of  the  damage,  since  the  jury  may  in- 
fer their  value  from  all  the  circumstances  in  evidence."  This 
rule,  which  no  doubt  has  been  adopted  out  of  the  exigencies  of 
the  situation,  that  is,  the  extreme  improbability  of  proving  defi- 
nitely such  value,  should  not  be  considered  an  excuse  for  not 
pleading  the  earning  capacity  of  the  husband  where  its  loss  is 
sued  for,  because  ordinarily  the  husband's  earnings  are  capable 
of  more  definite  ascertainment.  So,  therefore,  greater  strictness 
of  proof  would  be  required.  Even  so  as  to  the  wife,  if  the  loss 
was  of  wages,  salary,  or  income,  capable  of  reasonable  statement. 

The  statements  of  bystanders,  or  employees,  or  others,  with 
respect  to  the  accident,  if  made  at  the  time  and  under  such  cir- 
cumstances as  to  show  a  spontaneous  expression,  rather  than  a 
subsequent  narration  of  it,  become  admissible  in  evidence  either 
to  show  negligence,  contributory  negligence,  injury,  or  any  other 
issuable  fact  in  the  case.  Thus,  where  the  wife  was  injured  by 
steam  escaping  from  a  locomotive,  the  statement  of  a  man  in 
the  engine,  that  "those  women  out  there  claim  to  be  scalded," 

!•  See  ante,  §§  386,  3S7.  "  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Booth. 

-  Tex.  Civ.  App.  —,  97  S.  W.  128. 

M.  R.— 40. 
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made  within  about  two  minutes  after  the  injury  and  while  the 
engine  was  still  emitting  steam,  was  admissible  as  res  gestoe.^ 

Such  statements  may  also  be  shown  for  purposes  of  impeach- 
ment.^* In  detailing  the  nature  and  extent  of  such  injuries  to 
the  \vife,  the  husband  may  testify  that  her  condition  was  such 
that  he  could  not  leave  her  alone  at  night,  even  though  such  fact 
was  not  pleaded.  It  is  but  the  evidence  of  the  injuries.*®  And 
the  physician  may  testify  whether  or  not,  in  his  opinion,  the 
infirmities  discovered  by  him  were  the  result  of  violence  or  dis- 
ease." And  where  the  physician  testified  that  the  injuries  re- 
ceived would  cause  more  or  less  headache  and  affect  her  sight, 
and  that  dizziness,  with  which  she  was  afflicted,  was  caused  by 
pressure  on  the  lining  of  the  brain,  caused  by  an  indenture  of 
the  bone,  and  that  the  disability  caused  by  the  injuries  would 
remain  with  her,  a  case  of  permanent  injuries  was  made  out 
for  the  jury.^ 

The  amount  of  the  recovery  which  the  evidence  would  war- 
rant is  so  peculiarly  dependent  upon  the  facts  of  each  case  that 
it  would  be  idle  to  attempt  to  state  any  rule  upon  the  subject 
An  examination  of  the  following  cases  will  probably  be  helpful.* 

The  doctrine  of  res  ipsa  loquitur  has  application  where  the 
injuries  are  received  by  the  overturning  or  derailment  of  a  pas- 
senger train,  and  casts  upon  the  carrier  the  burden  of  explaining 
the  accident  in  a  manner  consistent  with  its  care  and  diligence.* 

§  490.  Res  inter  alios  acta. 

Evidence  wall  be  received  only  as  to  those  issues  made  by  the 
pleadings  and  actually  before  the  court.     This  is  elementary, 


W  Gulf,  C.  &  S.  F.  R.  Co.  V.  TulUs, 
41  Tex.  Civ.  App.  219,  91  S.  W.  317. 

w  Houston  &  T.  C.  R.  Co.  v. 
Harris,  30  Tex.  Civ.  App.  179,  70 
S.  W.  335. 

80  Gulf,  C.  &  S.  F.  R.  Co.  V.  Booth, 
—  Tex.  Civ.  App.  — ,  97  S.  \V.  128. 

81  Ibid. 

1  Missouri,  K.  &  T.  R.  Co.  v. 
Allen,  53  Tex.  Civ.  App.  433,  115  S. 
W.  1179. 


« Ibid ;  Houston  &  T.  C.  R.  Co.  v. 
Harris,  30  Tex.  Civ.  App.  179,  70 
S.  W.  335 ;  Citizens'  R.  &  Light  Co. 
V.  Johns,  52  Tex.  Civ.  App.  489, 
116  S.  W.  62;  International  &  0. 
N.  R.  Co.  V.  Sandlin,  57  Tex.  Civ. 
App.  151.  122  S.  W.  60. 

8  Southern  P.  Co.  v.  Blake,  —  Tex. 
Civ.  App.  — ,  128  S.  W.  668. 
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but  has  found  application  as  follows:  A  contract  between  the 
husband  and  another  regarding  the  wife's  separate  real  estate, 
and  what  occurred  between  them  in  reference  to  the  conveyance 
of  such  land,  are  inadmissible  against  the  wife's  heirs  in  a  suit 
to  recover  such  land.*  And  where  an  heir  sued  the  father's 
estate  to  set  aside  a  release  or  relinquishment  of  the  plaintiff's 
inherited  interest  in  the  mother's  community  estate,  other  re- 
leases to  the  father  by  other  heirs  are  not  admissible;  nor  are 
the  father's  deeds  to  other  heirs,  conveying  their  interests  in 
such  estate,  admissible.* 

§  491.  Declarations,  and  admissions. 

Where  the  statute  gave  the  husband  control  of  the  wife's 
separate  property,  it  yet  gave  him  no  authority  to  dispose  of 
it,  so  that  his  declarations  denouncing  her  title,  which  would 
tend  to  have  that  effect,  are  clearly  not  admissible  against  her. 
Such  statements  are  not  within  the  scope  of  his  statutory 
agency.*  And  a  claim  of  title  in  himself  is  of  the  same  class.^ 
But  if  the  wife's  title  be  a  claim  through  the  husband,  of  course, 
as  her  predecessor,  his  admissions  might  bind  her.*  The  chil- 
dren of  a  deceased  mother,  suing  for  their  distributive  share 
of  her  community  estate,  are  entitled  to  the  same  protection. 
On  the  mother's  death  their  rights  became  fixed,  and  neither 
the  deed  nor  the  declarations  of  the  husband  can  devest  them.* 

Where  intention  is  material,  and  it  frequently  is,  as  in  con- 
tests between  the  parties  and  their  privies,  homestead  claims, 
and  the  like,  the  declarations  of  the  parties  evidencing  that  in- 
tention become  admissible.** 

4  Owen  V.  New  York  &  T.  Land  S.  W.  212;  Owen  v.  New  York  & 
To.  11  Tex.  Civ.  App.  284,  32  S.  W.  T.  Land  Co.  11  Tex.  Civ.  App.  284, 
189,  1057.  32  S.  W.  189,  1057. 

5  Williams  v.   Emberson,  22  Tex.  7  Tucker  v.  Carr,  39  Tex.  98. 
Civ.  App.  522,  55  S.  W.  50r,.  «  Hurley  v.  Lockett,  72  Tex.  202, 

«  McKay  v.  Treadwoll,  8  Tex.  176;  12  S.  W.  212. 

Clapp  V.  Enpledow,  82  Tex.  290,  18  »  Cleraent»  v.  Maury,  50  Tex.  Civ. 

a   W.   146;    Evans  v.   Purinton,   12  App.  158,  110  8.  W.  185. 

Tex.  Civ.  App.  168,  34  S.  W.  350;  W  See  ante,  §§  378  and  395. 
Hurley  v.  Lockett,  72  Tex.  262,  12 
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§  492.  Documentary  evidence. 

The  wife,  not  being  bound  by  her  husband's  contract  to  con- 
vey her  separate  property,  is  no  more  bound  by  a  judgment 
against  him  on  such  contract.  Hence,  such  judgment  is  not 
admissible  in  evidence  against  her  or  her  heirs."  Nor  are 
such  heirs  bound  by  the  surviving  husband's  list  of  community 
debts  as  shown  by  his  appraisement  of  the  community  property, 
in  their  action  to  recover  one  half  the  value  of  the  community 
homestead  sold  by  him.  The  homestead  is  no  part  of  the  es- 
tate for  administration.  The  inventory  of  debts  would  be  in- 
admissible." But  otherwise  where  the  wife  or  heirs  had  been 
a  party  to  the  judgment." 

As  to  deeds  or  other  instruments  affecting  the  homestead  or 
wife's  separate  lands,  none  is  admissible  against  her  or  her 
heirs  except  one  that  is  duly  signed  and  acknowledged  by  her 
in  compliance  with  our  statute  of  conveyances  for  married 
women."  But  if  her  deed  is  properly  signed  and  acknowl- 
edged by  both,  it  can  make  no  difference  that  the  husband  is 
not  mentioned  in  the  body  of  the  instrument;  it  is  admissible 
as  her  deed ;"  or  if  the  property  is  shown  to  be  community,  the 
wife's  signature  and  acknowledgment  not  being  required,  the 
husband's  deed  is  admissible  against  her."  A  deed  to  the  wife, 
without  limiting  it  to  her  separate  use,  is  admissible  in  behalf 
of  the  community,  to  trace  title  to  a  common  source." 

§  493.  Weight  and  sufficiency. 

There  are  few  arbitrary  rules  as  to  the  amount  of  testimony 
required  to  establish  a  given  fact,  in  a  civil  case,  and  equally 
few  defining  the  weight  to  be  given  to  any  particular  testi- 
mony. The  rule  is  toward  liberality  in  competency  of  witnesses, 
and  latitude  of  discretion  upon  the  part  of  jurors  trying  the 


11  Owen  V.  New  York  &  T.  Land 
Co.  11  Tex.  Civ.  App.  284,  32  S.  W. 
189,  1057. 

12  Richardson  v.  Overleese,  17  Tex. 
Civ.  App.  376,  44  S.  W.  308. 

WHill  V.  Parker,  36  Tex.  650; 
Gerfers  v.  Mccko,  28  Tex.  Civ.  App. 
269,  67  S.  W.  144. 

14  Cannon  v.  Boutwell,  53  Tex. 
626;    Ford  v.  Ballard,   l    Tex.   Civ. 


App.  376,  21  S.  W.  146;  Owen  t. 
New  York  &  T.  Land  Co.  11  Tei. 
Civ.  App.  284,  32  S.  W.  1S9,  1057. 

i»Ochoa  V.  Miller,  59  Tex.  460. 

i«  Bassett  v.  Martin,  83  Tex.  339, 
18  S.  W.  587. 

w  Johnson  v.  Burford,  39  Tei. 
242;  see  ante,  chapt.  xni.,  Convey- 
ances. 
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facts.  Whatever  language  may  be  found  in  the  opinions  preca- 
tory of  the  quantum  of  proof  in  married  women's  cases,  after 
all,  except  where  the  statute  makes  a  different  rule,  the  burden 
of  proof  is  met  by  a  preponderance  of  the  evidence."  An  in- 
struction violating  this  rule,  by  requiring  a  wife  to  estiiblish 
her  claims  of  separate  property  by  more  than  one  witness,  or 
by  one  witness  together  with  other  corroborative  proof,  was 
properly  refused."  The  bare  testimony  of  the  wife  that  the 
property  in  controversy  belongs  to  her  is  sufficient  as  against 
the  bare  presumption  of  community  arising  from  the  fact  that 
such  property  was  acquired  during  the  marriage.**  But  there 
must  be  sufficient  testimony  to  enable  a  jury  intelligently  to 
return  a  verdict  for  a  definite  sum,  where  the  amount  is  a  ma- 
terial inquiry.*  The  husband's  statements  that  property  left 
by  his  deceased  wife  was  her  separate  property  cannot  override 
the  legal  conclusions  that  arise  from  the  facts  stated  by  him.' 
In  the  earlier  cases  the  tendency  was  to  require  clear  and 
satisfactory,  if  not  conclusive  proof  of  the  separate  character 
of  the  wife's  property ; '  but  the  later  cases  are  not  so  exacting, 
requiring  only  that  the  proof  be  reasonably  clear  and  satis* 
factory.* 

§  494.  Judicial  notice. 

The  courts  judicially  know  what  every  other  person  most  prob- 
ably knows ;  amongst  those  things  being,  that  $24.50  is  not  in 
excess  of  the  necessities  of  an  abandoned  wife  for  support,  in 
an  action  to  recover  from  her  husband's  employer  such  sum  aa 
commimity  property,  due  him  for  wages ;  *  and  the  decision 


It  Mitchell  T.  Mitchell,  S4  Tex. 
S03,  19  S.  W.  477;  Cabell  v.  Menc- 
ler,  —  Tex.  Civ.  App.  — ,  35  S.  W. 
206;  see  ante,  §§  308,  372,  387. 

l»Mexia  v.  Lewis,  12  Tex.  Civ. 
App.  102,  34  8.  W.  158. 

<0  Edwards  v.  Osman,  84  Tex.  656, 
19  S.  W.  808. 

1  Price  v.  Price,  22  Tex.  334; 
Lumpkin  v.  Murrell,  46  Tex.  51. 

•  Peet  v.  Commerce  &  E.  R.  Co. 
70  Tex.  522,  S  S.  W.  203. 


>Love  ▼.  Robertson,  7  Tex.  6, 
66  Am.  Dec.  41;  Scott  v.  Maynard^ 
Dallam  (Tex.)  548. 

4  King  V.  GiHeland,  60  Tex.  271 ; 
Epperson  v.  Jones,  65  Tex.  425; 
Edwards  v.  Brown,  68  Tex.  329,  4 
S.  W.  380,  5  S.  W.  87;  Albrecht  v. 
Albrecht,  —  Tex.  Civ.  App.  — ,  35 
S.  W.  1076;  Mitchell  v.  Mitchell,  84 
Tex.  303,  19  S.  W.  477. 

» Irwin  V.  Irwin,  —  Tex.  Civ.  App. 
— ,  110  S.  W.  1011. 
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was  made,  too,  before  the  prevalence  of  "war  prices,"  which  no 
doubt  would  tend  in  such  a  case  to  quicken  even  the  judicial 
acumen;  that  the  Spanish  law  was  in  force  in  Texas  prior  to 
the  adoption  in  1840  of  the  common  law;  •  that  a  foreign  court 
cannot  administer  law  in  this  state ;  ^  the  existence  of  all  public 
statutes,  acts,  and  general  laws,  both  Federal  and  state ;  *  But 
the  courts  do  not  take  judicial  notice  of  special  acts  of  the  legis- 
lature,* Nor,  under  a  statute  authorizing  deeds  without  the 
state  to  be  acknowledged  "before  any  judge  of  a  superior  court 
of  record,"  will  the  court  take  judicial  notice  that  "an  associate 
judge  of  the  sixth  district  of  the  state  of  Maryland"  is  a  judge 
of  a  "superior  court  of  record".**  Neither  will  the  courts  take 
notice  of  the  laws  of  a  sister  state.  If  it  be  desired  to  predicate 
a  right  on  such  laws,  the  same  must  be  pleaded  and  proved; 
otherwise  the  presumption  will  prevail  that  such  laws  are  the 
same  as  ours.**  This  presumption,  however,  will  not  go  to  the 
extent  of  supposing  that  a  foreign  country  has  enacted  a  special 
statute  like  our  own,  conferring  a  cause  of  action  where  none 
existed  at  common  law." 

§  495.  Questions  of  law  and  of  facL 

All  questions  of  law  are  for  the  court,  and  all  questions  of 
fact  are  for  the  jury.  But  when  the  facts  are  undisputed,  or, 
what  is  the  same  thing,  when  reasonable  minds  cannot  difiPer 
as  to  the  conclusions  to  be  drawn  from  them,  it  becomes  a  ques- 
tion of  law  for  the  court.  Whether  or  not  the  evidence  is  rea- 
sonably suflScient  to  establish  a  fact  is  a  question  of  fact,  while 


« Watroufl  ▼.  McGrew,  16  Tex. 
506. 

7  Heintz  v.  O'Donnell,  17  Tex.  Civ. 
App.  21,  42  S.  W.  797. 

•  Thompflon  v.  Houston,  31  Tex. 
filO;  Southern  Cotton  Press  &  Mfg. 
Co.  V.  Bradley,  52  Tex.  587 ;  McLane 
V.  Paschal,  S  Tex.  Civ.  App.  3U8,  28 

S.  W.  711;   Martin  v.  Johnson,  11 

Tex.  Civ.  App.  62S,  33  S.  W.  306; 

Terrell  v.  State,  41  Tex.  463;  Hoff- 


man T.  State,  12  Tex.  App.  406; 
Blessing  v.  Galveston,  42  Tex.  641. 
^Hailes  v.  State,  9  Tex.  App. 
170;  East  Line  &  R.  River  R.  Co. 
V.  Rushing,  69  Tex.  306,  6  S.  W.  834, 
6  Am.  Nog.  Cas.  554;  Ifolmes  v. 
Anderson,  59  Tex.  481. 

10  Hill    V.    Taylor,    77    Tex.    295, 
14  S.  W.  306. 

11  See  ante,  §  27. 

IS  Mexican  C.  R.  Co.  v.  Goodman, 
20  Tex.  Civ.  App.  109,  48  S.  W.  778. 
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whether  or  not  there  is  any  legal  evidence  of  such  fact,  and 
whether  the  evidence  is  legally  sufficient  to  support  a  finding, 
are  questions  of  law  for  the  court.    Applying  these : 

That  the  plaintiff  and  defendant  are  husband  and  wife ;  that 
they  in  good  faith  contracted  their  marriage  each  ignorant  of 
any  existing  impediment;  that  they  continued  to  live  and  co- 
habit together  till  their  death ;  or  that  they  were  divorced ;  or  one 
predeceased  the  other ;  that  property  owned  by  husband  or  wife 
was  separate  property;  or  that  it  was  community  property;" 
that  dying  they  left  children,  are  all  the  simplest  forms  of  fact 
findings.  That  a  deed  to  a  married  woman's  separate  property, 
or  to  the  homestead,  is  not  properly  acknowledged  by  her,  or 
an  attempted  marriage  to  a  man  by  a  woman  who  knows  she 
is  the  legal  wife  of  another  man  is  invalid,  or  an  attempted 
mortgage  on  the  homestead  void, — all  present  the  plainest  ques- 
tions of  law.  To  enumerate  all  would  be  to  catalogue  the  law 
as  applied  to  every  conceivable  question  that  could  arise. 

It  is  the  province  of  the  court  to  submit  only  questions  of 
fact  to  the  jury,  but  a  finding  of  the  law  can  do  no  harm. 

§  496.  Instructions. 

It  is  the  office  of  the  court's  charge  to  instruct  the  jury  as  to 
the  law  applicable  to  the  facts  of  the  case  as  they  may  be  found 
by  the  jury.  The  charges  are  as  varied  as  are  the  principles 
of  law  applied  in  the  courts,  which,  in  turn,  are  as  numerous 
as  the  exigencies  of  any  situation  may  require.  Any  misstate- 
ment of  the  law  in  a  material  respect  will  be  error,  and  any  re- 
fusal to  give  a  proper  charge  when  seasonably  requested  may 
also  be  reversible  error. 

A  few  illustrations  from  cases  involving  questions  germane 
to  the  text  will  suffice  to  illustrate  the  practice. 

It  is  not  improper  to  charge  that  land  is  community  property, 
where  the  pleadings  of  both  parties  treat  it  as  such ;  **  or  that, 
where  deeds  of  property  are  made  to  either  spouse  during  the 
marriage,  such  property  is  presumed  to  be  community  prop- 
erty."   It  is  equally  as  fatal  as  a  positive  misstatement,  that 

W  Rice  V.  Rice,  21  Tex.  68.  "  Stephenson  v.  Chappell,  12  Tex. 

M  Bullis  V.  Presidio  Min.  Co.  75      Civ.  App.  296;.  33  S.  W.  880,  36  S. 
Tex.  540,  12  S.  W.  397.  W.  482. 
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the  charge  is  misleading  in  a  material  respect^  It  is  also  es- 
sential that  the  matter  submitted  be  raised  by  both  the  pleading 
and  the  evidence."  And  a  party  is  entitled  to  have  his  theory 
of  the  case  affirmatively  submitted,  if  there  is  any  evidence 
supporting  such  theory ;  as  that,  though  property  acquired  dur- 
ing marriage  with  title  taken  in  the  wife^s  name  is  presumptive- 
ly community,  yet  if  the  husband  caused  the  title  to  be  bo 
taken,  intending  the  property  to  belong  separately  to  the  wife, 
it  became  her  separate  property." 

Charges  that  the  burden  is  on  the  wife  to  show  clearly,  by  a 
fair  preponderance  of  the  evidence,  that  the  property  is  hers  " 
and  that  property  acquired  by  her  by  conveyance  executed  after 
death  of  the  husband,  and  purporting  to  be  made  upon  onerous 
consideration  paid  by  her,  was  paid  for  out  of  her  separate  es- 
tate presumptively,*  are  on  the  weight  of  the  evidence,  and  there- 
fore an  invasion  of  the  province  of  the  jury. 

§  497.  Verdict  and  findings. 

A  general  verdict  will  be  held  sufficient  in  an  action  by  or 
against  husband  and  wife,  if  it  is  expressed  in  language  suffi- 
ciently clear  to  enable  the  court  to  enter  judgment  thereon.' 
Even  in  those  actions  under  the  statute  '  authorizing  judgment 
and  execution  against  a  married  woman  where  it  appears  to 


16  Woodward  v.  McNeill,  76  Tex. 
146,  13  S.  W.  222;  Nelson  v.  Frey, 
4  Tex.  App.  Civ.  Cas.  (WiUson) 
425,  16  S.  W.  250;  Schuster  v.  L. 
Bauman  Jewelry  Co.  79  Tex.  179, 
23  Am.  St.  Rep.  327,  15  8.  W.  259; 
Gerfers  v.  Mecke,  28  Tex.  Civ.  App. 
269,  67  S.  W.  144;  Bergstroem  v. 
State,  58  Tex.  92. 

17  Bullis  V.  Presidio  Min.  Co.  76 
Tex.  540,  12  S.  W.  397;  Milliken 
V.  Smoot,  64  Tex.  171;  Cage  v. 
lucker,  25  Tex.  Civ.  App.  48,  00 
S.  W.  579;  Gillum  v.  New  York  & 
T.  S.  S.  Co.  —  Tex.  Civ.  App.  — , 
76  S.  W.  232;  Hutchins  v.  Bacon, 
46  Tex.  408;  Johnson  v.  First  Nat. 


Bank,  —  Tex.  Civ.  App.  — ,  40  8. 
W.  334;  Torrey  v.  Cameron,  73  Tex. 
683,  11  8.  W.  840. 

!•  Fox  V.  Brady,  1  Tex.  Civ.  App. 
590,  20  8.  W.  1024;  Rousel  v. 
Stanger,  73  Tex.  670,  11  S.  W.  006. 

w  Cabell  v.  Menczer,  —  Tex.  Civ. 
App.  — ,  35  8.  W.  206. 

1  Clark  V.  Clark,  21  Tex.  Civ. 
App.  371,  61  8.  W.  337. 

•  Houston,  &  T.  C.  R.  Co.  v.  Stew- 
art, 14  Tex.  Civ.  App.  703,  37  8.  W. 
770. 

>  Revised  Statutes,  1895,  art 
2971;  Vernon*8  Sayles'  Tex.  Civ. 
Stat.  art.  4626,  repealed  Acts  191S, 
p.  61. 
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the  satisfaction  of  the  court  and  jury  that  the  debts  were  of  a 
particular  character,  a  general  finding  against  a  married  woman 
under  appropriate  pleadings  and  instructions  will  bind  her.^ 

To  be  definite,  it  should  state  the  amount  of  the  recovery, 
whether  of  money  or  of  land,*  unless,  in  the  light  of  the  plead- 
ings, a  general  finding  is  sufficiently  definite,  or  the  law  itself 
fixes  the  recovery.*  "We  the  jury  find  for  plaintiff  one  half 
of  the  land  in  controversy  and  one  half  of  the  improvements, 
setting  off  the  value  of  the  improvements  against  the  use  and 
occupation  of  the  land," — is  sufficiently  definite^  and  so  is  a 
finding  for  the  plaintiff  wife,  where  the  husband  also  joined  as 
plaintiff,*  being  against  the  husband.  The  verdict,  whether  right 
or  wrong,  is  the  basis  for  the  judgment,  and  cannot  be  ignored 
in  the  decree.* 

If  a  wife  sues  alone,  alleging  herself  to  be  a  feme  sole,  while 
the  proof  shows  her  to  be  abandoned  by  her  husband  under  such 
circumstances  as  to  entitle  her  to  sue  alone,  it  is  error  to  in- 
struct a  verdict  against  her,  on  the  theory  that  she  was  not  au- 
thorized to  sue  alone." 

Findings  of  fact,  whether  by  the  jury  or  by  the  court,  on  con- 
flicting evidence,  will  not  be  disturbed.**  But  a  finding  that  is 
80  contradictory  as  to  be  unintelligible  will  not  support  a  judg- 
ment." 


*  Evans  v.  Gray,  38  Tex.  Civ.  App. 
442,  86  8.  W.  375;  but  see  Powers 
V.  Parks,  —  Tex.  Civ.  App.  — ,  33 
8.  W.  718,  criticised  post,  §  502. 

•  McCord  V.  Holloman,  —  Tex. 
Civ.  App.  — ,  46  S.  W.  114. 

«  Davies  v.  Thompson,  —  Tex.  Civ. 
App.  — ,  50  8.  W.  1062. 

7Eastham  v.  Sims,  11  Tex.  Civ. 
App.  133,  32  8.  W.  359. 

>Hillsboro  v.  JarKHon,  18  Tex. 
Civ.  App.  325,  44  S.  W.  1010,  3  Am. 
Neg.  Rep.  138. 

»  Stafford  v.  Stafford,  41  Tex.  114; 
Bruner  v.  Bruner,  —  Tex.  Civ.  App. 
— ,  43  S.  W.  796;  Ablowich  v.  Green- 
ville Nat.  Bank,  95  Tex.  429,  67  8. 


W.  79,  881 ;  WaUer  v.  Liles,  96  Tex. 
21,  70  8.  W.  17 ;  Mabry  v.  Citizens' 
Lumber  Co.  47  Tex.  Civ.  App.  443, 
105  8.  W.  1156. 

10  Bennett  v.  Gillett,  —  Tex.  Civ. 
App.  -— ,  57  8.  W.  302. 

11  Browder  v.  Clemens,  61  Tex. 
587 ;  Gerfers  v.  Mecke,  28  Tex.  Civ. 
App.  209,  67  8.  W.  144;  American 
Freehold  Land  Mortg.  Co.  v.  Dulock, 
—  Tex.  Civ.  App.  — -,  67  8.  W.  172; 
Matador  Land  &  Cattle  Co.  v.  Coop- 
er, 39  Tex.  Civ.  App.  99,  87  8.  W. 
235. 

!•  Cushman  v.  Masterson,  —  Tex. 
Civ.  App.  — ,  64  8.  W.  1031. 
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§  498.  Appeal  and  error. 

The  husband,  who  alone  may  prosecute  the  wife's  suits,  may 
appeal,  since  appeal  or  error  is  but  the  further  prosecution  of 
the  suit  begun."  and,  being  a  necessary  defendant  in  her  suits, 
he  is  likew^ise  a  necessary  defendant  in  error  where  the  judg- 
ment involves  her  separate  property,  and  must  be  served  with 
citation  in  error,"  or  named  as  obligee  in  the  appeal  bond. 

The  objection  of  nonjoinder  or  misjoinder  of  parties  husband 
and  wife  cannot  be  made  for  the  first  time  on  appeal ;  "  and, 
in  general,  questions  not  raised  below  cannot  be  presented 
originally  on  appeal.**  For  this  reason  one  cannot  complain  that 
on  appeal  the  appellate  court,  on  reversing  a  judgment,  ren- 
dered it  in  favor  of  both  the  husband  and  the  wife,  the  property 
being  community,  and  there  being  no  objections  below  to  the 
unnecessary  joinder  of  the  wife." 

The  improper  joinder  of  the  wife  in  an  action  by  the  hus- 
band to  recover  the  community  has  never  been  held  reversible 
error,*'  even  though  the  point  was  reserved  below,  unless  it 
could  be  shown  that  some  harm  followed  to  the  party  complain- 
ing. Of  course  the  same  would  be  true  of  the  unnecessary 
joinder  of  the  husband  in  an  action  by  a  deserted  wife  concern- 
ing the  community.**  The  matter  of  costs  presents  a  possible 
ground  of  prejudice,  but  this  could  be  easily  controlled  on  the 
appeal. 
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.  The  same  principle  rules  the  unnecessary  intervention  of 
children  in  the  suit  of  their  mother,  continued  by  her  after  the 
death  of  the  husband,  as  survivor,  to  recover  for  the  community 
for  a  personal  injury  to  her.** 

Appellate  courts  will  not  reverse  for  the  admission  of  evi- 
dence on  an  issue  that  is  otherwise  conclusively  established; 
as,  general  reputation  that  the  husband  had  not  been  in  the 
town  where  the  wife  lived  since  a  certain  year,  where  the  sepa- 
ration was  otherwise  conclusively  shown.*  Nor  will  it  revise 
the  trial  court's  discretion  in  the  matter  of  calling  a  witness 
and  questioning  him,  when  no  harm  is  shown  to  have  resulted.* 

Even  though  there  be  error  in  the  charge,  if  it  appear  that 
the  same  was  not  misleading,  there  can  be  no  reversal;  as,  an 
erroneous  submission  of  a  quantum  meruit  in  an  action  for 
wages  due  plaintiff's  wife,  where  the  verdict  was  on  the  con- 
tract as  pleaded  and  proved;'  or  the  charge  permitted  a  judg- 
ment against  the  husband,  while  the  verdict  specially  forbade 
execution  against  him;*  or  the  charge  inaccurately  defined  de- 
fendant's liability  for  separate  property  of  the  plaintiff,  when 
the  defendant  would  be  liable  at  all  events.* 

The  appellate  court  will  assume  that  the  trial  jj'^^^.'^^een  the 
exercised  i^  judgment  in  the  division  of  ^rn^^^^^^^  ^f  f^^^e 
parties  in  a  divorce  suit  where  theje^^  ^^  ^^.  ^^.^en  there 
and  generally  will  no    disturb  a.    ^^^^  ^^      y^  .^ere  is  much 

18  siimcient  evidence  to  supij       '  ,      !.„+„„,„„♦  nt  iaota 

.  J         ^    ^,  ^  u  the  absence  of  a  statement  ot  lacts, 

evidence  to  the  contrary.  , ,         ,      ^,       i„„  j:„„a  will  Vw» 

f  ict  provable  under  the  pleadings  will  be 
every  presumption  of        r'"  ,  * 

indulged  in  favor  '■  *^«  judgment  rendered. 
Tfmrr  e  J'o°»«°  «"««  ^"'^  ^^™"^''^  ^''  personal  injuries 
without  aZ-g  the  ground  permitting  her  to  sue  alone,  and 

„S.  »uU  southwestern  K.  Co.  'O'Co^^^ S.T'^^'^T"''-  """ 

V.  Cawile.  28  Tex.  C.v.  App.  208.      ^pp^^^.  W5^  ^^^^^^^  _  ^^^  ^.^ 

Tm^;,  "v"  Citir-ens-  Lumber  Co.      App.  -,  02  S.  W.  551. 
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CHAPTER  XXIX. 

JUDGMENT  AND  EXECUTION. 

f  499.  Statutes,  1848;  1913.  §  507.  When  judgment  against  hus- 

f  500.  General     judgment     against  band  binds  wife. 

married  woman.  §  508.  Wife's    confession    of    judg- 

§  501.  Same;  contrary  holdings.  ment. 

%  502.  Same;  comment.  §  509.  Execution  and  levy, 

f  503.  Erroneous  judgments.  §  510.  Judgment    in    wife's    favor; 

%  504.  Default  judgments.  execution. 

%  505.  Collateral  attack.  |  511.  Vacating  judgment  or  levy, 
f  506.  Judgment  where  she  Is  not 

personally  liable;  costs. 

§  499.  SUtutes,  1848;  1913. 

"The  wife  may  contract  debts  for  necessaries  fnrnisTied  her- 
self or  children,  and  for  all  expenses  which  may  have  been  in- 
curred by  the  wife  for  the  benefit  of  her  separate  property ;  and 
for  such  debts  suit  may  be  brought  in  the  manner  prescribed 
by  article  1840."  " 

"Upon  the  trial  of  any  suit  as  provided  for  in  the  preceding 
article,  if  it  shall  appear  to  the  satisfaction  of  the  court  and 
jury  that  the  debts  so  contracted  or  expenses  so  incurred  were 
for  the  purposes  so  enumerated  in  said  article,  and  also  that  the 
debts  so  contracted  or  expenses  so  incurred  were  reasonable  and 
proper,  the  court  shall  decree  that  execution  may  be  levied  upon 
either  the  common  property  or  the  separate  property  of  the  wife, 
at  the  discretion  of  the  plaintiff." 

The  title  to  the  act  of  March  21,  1913,  which  under  the 
holding  of  our  supreme  court  becomes  a  part  of  the  body  of 
the  law  for  construing  it,"  in  so  far  as  pertinent  here,  reads: 

W  Vernon's  Sayles*  Tex.  Civ.  Stat.  M  Vernon's  Sayles'  Tex.  Civ.  Stat, 

art.   4624,   now   amended  Acts  33d      art.  4625,  now  repealed. 
Legislature,  p.  61.  is  Missouri,  K.  k.  T.  R.  Co.  v.  Ma- 

haffey,  105  Tex.  394,  150  S.  W.  881. 
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"An  Act  to  Amend  Article  .  .  .  4624,  Title  68,  Chapter  3, 
of  the  Revised  Statutes  of  Texas,  1911,  .  .  .  Conferring  upon 
the  Wife  the  Power  to  Make  Contracts  Authorizing  Suits  on 
Such  Contracts,  .  .  .  Eepealing  Article  4625,  Title  68, 
Chapter  3,  of  the  Eevised  Statutes  of  Texas,  1911,  and  All 
Other  Laws  and  Parts  of  Laws  in  Conflict  Herewith." 

Article  4624  now  reads:  "Neither  the  separate  property  of 
the  husband  nor  the  community  property  other  than  the  per- 
sonal earnings  of  the  wife,  and  the  income,  rents,  and  revenues 
from  her  separate  property,  shall  be  subject  to  the  payment  of 
debts  contracted  by  the  wife,  except  those  contracted  for  neces- 
saries furnished  her  or  her  children;  provided  the  wife  shall 
never  be  the  joint  maker  of  a  note,  or  a  surety  on  any  bond  or 
obligation  of  another  without  the  joinder  of  her  husband  with 
her  in  making  such  contract.''" 


§  500.  General  judgment  against  married  woman. 

The  repealed  statute  made  no  provisions  for  judgments  in 
cases  other  than  those  for  debts  of  the  two  classes  named.  But 
the  wife  is  liable  upon  her  torts,  for  her  antenuptial  debts,  and 
in  other  ways  may  subject  herself  to  a  judgment.  What,  then, 
are  the  requirements,  if  any,  with  respect  to  the  contents  of 
the  judgment  roll,  to  render  valid  a  judgment  against  a  married 
woman?  If  to  this  statute  there  be  given  all  the  force  that 
could  be  contended  for,  it  would  at  most  only  require  that  in  a 
judgment  against  a  married  woman  upon  the  class  of  obligations 
mentioned  the  judgment  should  specifically  award  execution 
against  the  property  desired  to  be  reached,  whether  separate  or 
community."  But,  as  just  stated,  in  the  case  of  judgments 
against  her  for  her  torts  or  her  antenuptial  debts,  no  such  re- 
quirement, if  it  is  a  requirement,  is  made.  Her  liability  is 
personal  and  general,  and  depends  upon  facts  which  are  con- 
cluded by  the  judgment;  the  judgment  is  also  personal  and 
general.  No  form  of  judgiuent  is  required ;  it  is  not  different 
from  judgments  against  other  persons  generally.  A  judgment 
against  a  married  woman  has  exactly  the  same  force  and  effect 

i«  Gen.  Laws,  33d  Legislature,  p.  n  White  v.  Cowles,  —  Tex.   Civ. 

61.  App.  — ,  155  S.  W.  982. 
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as  one  against  her  husband.  The  limitations  upon  her  ability 
to  bind  herself  and  property  are  matters  preliminary  to,  and 
determined  by,  the  judgment  rendered.  Prior  to  the  statute 
above  noticed,  a  judgment  against  the  husband  and  wife  gen- 
erally, without  any  specific  directions  as  to  the  estate  out  of 
which  it  was  to  be  satisfied,  could  be  satisfied  by  a  levy  upon 
either  the  estate  of  the  husband  or  the  wife,  or  upon  the  com- 
munity.** This  has  been  long  followed.**  Pretermitting  from 
our  consideration  the  statute  quoted,  the  question  is  compara- 
tively easy  of  solution.  With  us,  unlike  at  common  law,  the 
Avife  is  in  many  eases  liable  to  a  personal  judgment  to  be  satis- 
fied out  of  her  separate  estate;  in  short,  she  is  a  proper  juris- 
tic person,  upon  whom  service  of  process  may  be  had,  and 
against  whom  judgment  in  all  respects  valid  may  be  rendered. 
And  to  the  judgments  so  recovered  against  her,  in  a  court  of 
competent  jurisdiction,  there  attaches  the  same  degree  of  final- 
ity as  to  those  against  any  other  individual.  True,  where  it 
appears  that  the  judgment  is  sought  against  a  married  woman 
the  petition  must  show  such  facts  as  authorize  it ;  but  nowhere 
is  it  required  that  the  judgment  rendered  should  contain  the 
evidence  upon  which  the  court  was  authorized  to  render  the 
judgment.  It  is  matter  that  cannot  be  inquired  into,  except  by 
way  of  appeal  or  error,  since  the  character  of  finality  which 
attaches  to  all  judgments  forbids  it.  So,  whatever  the  source  of 
her  liability,  whether  in  her  tort  or  her  contract,  a  general 
judgment  against  her  is  valid  and  binding  until  reversed  in  a 
direct  proceeding.** 

§  501.  Same;  contrary  holdings. 

In  Taylor  v.  Stephens,  17  Tex.  Civ.  App.  36,  42  S.  W.  1048, 
Taylor  and  wife  recovered  judgment  against  Stephens  and  wife 
for  certain  rents,  upon  a  petition  alleging  an  ouster,  by  Stephens 
and  wife,  of  Taylor  and  wife  from  certain  lands,  and  an  ap- 
is Howard  V.  North,  6  Tex.  290,  «0  Whitmire  v.  Powell,  103  Tex. 
61  Am.  Dec.  760.  232,  125  S.  W.  889;  revcreing  — 
WCayce  v.  Powell,  20  Tex.  767,  Tex.  Civ.  App.  —,  117  S.  W.  433; 
73  Am.  Dec.  211;  Nichols  v.  Dibrell,  Cain  v.  Bonner,  —  Tex.  Civ.  App. 
01  Tex.  639.                                                 — ,  149  S.  W.  702. 
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propriation  of  the  rents  thereof,  and  praying  generally  for 
judgment  against  each  of  them,  but  not  seeking  specifically  for 
a  decree  subjecting  the  separate  estate  of  Mrs.  Stephens  to  the 
satisfaction  of  the  judgment.  The  judgment  was  in  favor  of 
Taylor  and  wife,  and,  following  the  petition,  awarded  them 
execution  generally  against  Stephens  and  wife.  After  judg- 
ment, execution  was  taken  out  and  levied  upon  land  standing 
in  the  name  of  Mrs.  Stephens,  and  which  was  her  separate 
property.  Stephens  and  wife  brought  suit  to  enjoin  the  threat- 
ened sale  of  the  land.  From  an  adverse  decision  by  the  trial 
court  perpetuating  the  injunction,  Taylor  and  wife  appealed, 
and  urged  that,  notwithstanding  there  was  no  specific  direction 
that  execution  should  issue  against  the  separate  property  of 
Mrs.  Stephens,  nevertheless  such  issue  was  authorized.  The 
court  says :  "It  is  held  in  this  state  that  the  separate  property 
of  the  wife  is  liable  for  her  torts,  though  the  statute  above 
cited  [the  one  under  discussion]  only  applies  to  contractual 
obligations.  ...  It  would  seem,  then,  that,  as  a  recovery  of 
damages  to  compensate  for  the  use  and  occupation  of  land  of 
which  the  owner  has  been  deprived  by  a  wrongful  ouster  by  a 
cotenant  is  for  tort,  the  judgment  against  a  married  woman, 
equally  guilty  with  her  husband  of  the  wrong,  might  follow  the 
usual  form  of  judgments  against  joint  tort  feasors,  though  the 
statute  in  question  be  exclusive  of  every  other  method  of  reach- 
ing her  separate  estate  when  the  liability  is  merely  contractual, 
and  hence  limited." 

In  Carson  v.  Taylor,  19  Tex.  Civ.  App.  177,  47  S.  W.  395, 
Carson  and  Foley  recovered  a  judgment  in  justice's  court 
against  George  F.  Taylor  and  his  wife  Emma.  An  execution 
issued  thereon  was  levied  upon  land  belonging  separately  to 
Mrs.  Taylor,  and  she,  joined  by  her  husband,  brought  suit  to 
enjoin  the  sale  upon  the  ground  that  the  judgment  was  obtained 
on  account  of  goods  sold  to  her  husband,  and  for  which  she  was 
in  no  way  liable,  and  relying  further  upon  the  article  of  the 
statute  under  discussion,  as  the  judgment  of  the  justice's  court 
did  not  direct  execution  against  her  separate  property.  On 
appeal  Mrs.  Taylor  contended  that  under  the  article,  in  order 
to  bind  the  separate  estate  of  the  wife,  the  judgment  of  the 
court  should  direct  execution  to  be  levied  upon  her  separate 
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property ;  that  the  judgment  in  that  case  being  generally  against 
Taylor  and  wife,  without  such  special  direction,  it  was  in  effect 
only  a  judgment  against  the  community  estate.  The  court 
held  the  judgment  against  Taylor  and  wife  supported  the  exe- 
cution against  Mrs.  Taylor^s-  separate  property,  and  refused 
to  assent  to  the  apparent  holding  of  Taylor  v.  Stephens,  17 
Tex.  Civ.  App.  36,  42  S.  W.  1048,  that  article  2971  requires 
that  a  judgment  against  a  married  woman  should  direct  that 
execution  issue  against  her  separate  property,  and  that  a  gen- 
eral judgment  and  order  that  execution  issue  is  no  more  than 
a  judgment  against  the  community.  So,  while  in  neither  case 
the  precise  question  of  a  judgment  against  a  married  woman 
for  necessaries  or  expenses  for  the  benefit  of  her  separate  prop- 
erty was  before  the  court  yet  the  question  was  considered  in 
each,  and  contrary  conclusions  reached. 

§  502.  Same;  commenL 

It  is  not  altogether  clear,  nor  probably  fair  to  say,  that  Tay- 
lor V.  Stephens,  17  Tex.  Civ.  App.  36,  42  S.  W.  1048,  holds 
that  judgments  against  married  women,  not  providing  for  exe- 
cution against  their  separate  estates,  are  no  more  than  against 
community.  The  language  used  is  susceptible  of  another  mean- 
ing. However  that  may  be,  the  better  reason  seems  to  be  with 
the  doctrine  that  a  judgment  generally  against  a  married 
woman,  either  alone  or  jointly  with  her  husband,  even  though  it 
be  upon  a  contractual  obligation  such  as  mentioned  in  the  stat- 
ute, may  be  satisfied  by  levy  upon  her  separate  property.*  The 
whole  tenor  of  our  law  recognizes  the  liability  of  her  property 
for  certain  demands.  The  character  of  these  demands  is  lim- 
ited, circumscribed,  and  defined,  but  the  liability  is  general  up- 
on the  particular  demands  included.  Whether  or  not  the  par- 
ticular demand  falls  within  one  of  the  classes  upon  which  she 
may  be  liable  is  to  be  determined  before  judgment;  and  the 

1  Walters  v.  Cantrell,  —  Tex.  Civ.  v.  North,  5  Tex.  290,  51  Am.  Dec. 

App.  — ,  66  S.  W.  790,  citing  Loan  769;    Baxter   v.    Dear,   24   Tex.   17, 

k  Deposit  Co.  v.  Campbell,  27  Tex.  76  Am.  Dec.  89;  Love  v.  McGill,  41 

Civ.  App.  52,  65  S.  W.  65;  Howard  Tex.  Civ.  App.  471,  91  8.  W.  246. 

M.  R.— 41. 


&42  MARITAL  RIGHTS. 

oonclDsive  character  of  a  judgment  will  preclude  any  investiga- 
tion back  of  it  to  ascertain  the  character  of  demand  supporting 
it.'  Unless  the  failure  to  award  execution  specially  against  her 
in  those  cases  where^  under  the  statute,  it  is  authorized,  renders 
such  judgments  absolutely  void,  rather  than  irregular,  no  court, 
except  by  a  direct  proceeding,  could  look  to  see  whether  the 
judgment  was  supported  by  the  character  of  contractual  obliga- 
tions embraced  in  the  article,  or  by  the  wife's  tort  or  antenup- 
tial debt.  Again,  the  terms  of  the  statute  are  but  directory,  for 
the  benefit  of  the  plaintiff  in  the  action,  and  not  the  defendant 
wife.  If  it  had  been  the  intention  that  judgments,  even  upon 
the  class  of  demands  mentioned,  not  containing  such  directions, 
were  to  be  void,  certainly  the  act  could  have  plainly  so  stated. 
However,  there  can  be  no  question  but  that  a  court  upon  ren- 
dering judgment  against  a  married  woman  upon  a  demand  in- 
eluded  in  the  statute  would  be  authorized  to  award  execution 
against  her  separate  property  or  the  community,  at  the  option 
of  the  plaintiff  as  indicated,  and  that  it  should  do  so.  But  its 
omission  is  but  irregularity,  that  can  avail  no  one  anything.' 
On  appeal  it  could  be  remedied  by  correction.*  The  case  of 
Powers  V.  Parks,  —  Tex.  Civ.  App.  — ,  33  S.  W.  718,  mistakes 
the  character  and  quantum  of  proof  required  by  this  statute  to 
bind  the  wife  upon  her  contract,  for  a  mandatory  direction 
as  to  the  form  of  the  verdict  or  judgment.  That  the  debt  was 
for  necessaries,  or  for  the  benefit  of  her  separate  property,  is 
a  proper  thing  to  be  pleaded  and  proved  certainly,  and  also 
that  they  were  "reasonable  and  proper,"  and  the  court  may  in- 
struct the  jury  that  they  should  be  reasonably  satisfied  of  these 
things ;  but  if  the  legislature  had  intended  to  prescribe  the  form 
of  the  verdict  or  judgment  it  could  have  done  so  in  plain  terms, 
and  to  say  that  the  statute  was  meant  to  do  as  much  is  extreme. 
It  might  be  argued  with  equal  plausibility  that  the  object 
of  the  provision  awi  rding  execution  against  the  community 
or  the  wife's  separate  property  at  the  discretion  of  the  plaintiff 

« Lane  v.  Moon,  46  Tex.  Civ.  App.  4  Grant    v.    Whittlesey,    42    Tex. 

625,  103  S.  W.  211.  320;  Taylor  v.  Murphy,  50  Tex.  291 ; 

8  Smith    V.    Ridley,    30   Tex.    Civ.  Evans   v.    Breneman,   —   Tex.    Civ. 

App.  158,  70  S.  W.  235.  App.  — ,  46  S.  W.  80. 
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was  to  remove  all  doubt  as  to  the  liability  of  the  community, 
not  the  separate  property  of  the  wife,  for  the  judgment  so  ren- 
dered. The  statute  authorizing  suits  against  her  upon  her  sepa- 
rate debts  does  not  prescribe  that  execution  shall  be  specifically 
awarded  against  her,*  but  does  prohibit  a  personal  judgment 
being  rendered  against  the  husband,  impliedly  authorizing  a 
personal  general  judgment  against  her,  for  the  act  could  have 
no  other  meaning.  If  execution  be  ordered  generally  upon  a 
personal  judgment,  what  estate  could  ordinarily  be  reached  ? 
The  separate  estate  of  the  debtor.*  But  it  has  not  always  been 
so  clear  that  the  community  was  likewise  liable  for  the  wife's 
debts  of  the  character  mentioned  in  the  statute;  especially  at 
the  early  day  of  the  enactment  of  this  statute.  The  absolute 
control  of  that  estate  by  the  husband — his  ordinarily  exclusive 
right  to  charge  or  dispose  of  it — was  well  calculated  to  leave  it 
doubtful  that  it  could  be  taken  for  the  wife's  contracts  concern- 
ing her  separate  property,  etc.,  and  hence  the  statute.  So,  if 
under  the  statute  there  exists  a  doubt  as  to  which  estate  would 
be  liable  in  the  absence  of  a  specific  direction  against  it,  it  would 
be  in  favor  of  the  exemption  of  the  community,  and  certainly 
without  such  direction  the  separate,  above  all  other  estates, 
would  be  liable.  But  of  course  it  is  well  settled,  now,  that  the 
commimity  estate  is  also  liable  to  be  taken  in  execution  for  the 
wife's  debts. 

§  503.  Erroneous  judgments. 

A  judiiinent  against  a  married  woman,  if  not  void  for  some 
reason,  may  be  in  fact  erroneous,  because  not  predicated  on  a 
demand  for  which  she  could  be  held  liable  under  the  statute, 
or  because  the  cause  of  action  has  been  satisfied,  and  yet  such 
judgment,  as  such,  be  perfectly  regular  and  enforceable.  It 
is  simply  erroneous,  and  subject  to  be  set  aside  by  proper  re- 
view, even  where  the  same  may  be  a  default  judgment.^    Such 

5  Vernon's  Saylc^s'  Tex.  Civ.  Stat.  276;  Trimble  v.  MiUer,  24  Tex.  214; 

art.   1840.  Menard    v.    Sydnor,    29    Tex.    257; 

•  See  Woinaok  v.  VVomaek,  8  Tex.  Focke  v.  Sterling,  18  Tex.  Civ.  App. 

307.  58  Am.  Dec.  119.  8,  44  S.  W.  Oil. 

7  See   Laird   v.   Thomas,   22   Tex. 
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judgments  do  not  carry  upon  their  face  their  own  invalidity. 
The  wife,  within  certain  prescribed  limits,  is  a  proper  juristic 
person,  as  capable  of  binding  herself  and  estate  as  any  other 
person  who  is  in  all  respects  sui  juris.  There  is  little  analogy 
between  the  common-law  rule  upon  this  subject  and  our  own. 
Under  the  common  law,  so  diflFerent  from  ours  in  this  essential 
particular,  the  courts  could  not  render  any  sort  of  judgment 
against  her,  for  the  very  good  reason  that  in  law  there  was  no 
such  person  as  a  wife  with  power  to  contract  and  be  sued.  She 
even  had  no  separate  individuality.  There  was  no  proper  juris- 
tic person  upon  whom  service  could  be  had,  and  against  whom 
execution  could  issue ;  certainly  no  judgment  could  be  rendered. 
With  us,  however,  there  is  such  a  person,  and  the  exemption, 
because  of  coverture  being  only  partial,  is  a  peculiar  defense, 
which,  if  not  appearing  upon  the  pleadings  of  the  plaintiff, 
must  be  pleaded  by  the  defendant  herself.  In  the  sense  that  the 
common  law  deemed  judgments  against  married  women  void  for 
want  of  a  proper  defendant  upon  whom  the  decrees  of  the  court 
could  operate,  our  judgments  are  not  void.  And  we  apprehend 
the  true  rule  to  be  that  the  judgment  of  a  court  of  competent  jur- 
isdiction against  a  married  woman  properly  before  it,  upon  any 
cause  of  action,  however  erroneous  or  irregular,  is  final  and 
binding  upon  her  until  set  aside  by  a  direct  proceeding  for  that 
purpose,  precisely  as  though  she  were  sole.  It  may  be  pleaded 
as  res  judicata  against  her  as  against  any  other  person ;  * 
and,  as  with  other  persons,  its  binding  force  extends  to,  and 
concludes  her  upon,  all  questions  which  actually  were,  or  might 
properly  have  been,  litigated  in  the  suit.  No  distinction  is  made 
in  her  favor  over  others  in  this  respect. 

§  504.  Default  judgments. 

A  default  judgment  against  a  married  woman  is  erroneous 
where  the  petition  contains  no  averments  showing  that  the  debt 
was  contracted  for  a  purpose  which  could  fix  a  liability  upon 
the  wife,'  or  other  cause  of  action  against  her.**  But  if  the 
petition  does  not  disclose  her  coverture,  it  is  merely  voidable, 

«  Nichols  V.  Dibrell,  61  Tex.  539.  9  Covington  v.  Burleson,  28  Tex. 

36S. 
10  Trimble  v.  Miller,  24  Tex.  214. 
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and  not  void."  A  petition  to  set  aside  such  judgment  must 
affirmatively  negative  every  ground  upon  which  its  validity 
could  be  maintained,  for  every  presumption  will  be  indulged  in 
favor  of  its  regularity  till  the  contrary  is  shown.** 

§  SOS.  Collateral  attack. 

This  brings  us  to  a  consideration  of  the  methods  by  which 
judgments  against  married  women  may  be  attacked,  on  account 
of  their  being  void,  voidable,  erroneous,  or  in  any  respect  ir- 
regular. And  in  this  connection,  as  being  helpful  to  a  proper 
understanding  of  the  immediate  subject,  we  append  the  remarks 
of  Mr.  Black  in  his  excellent  work  on  Judgments,**  with  regard 
to  the  distinction  between  void  and  voidable  judgments.  "The 
diflFerences,  though  real  and  fundamental,  are  not  always 
marked  with  sufficient  sharpness  in  juristic  writing,  and  courts 
have  been  known  to  speak  of  a  judgment  as  'void,'  when  they 
meant  no  more  than  that  it  was  liable  to  be  overturned  if  prop- 
erly attacked.  Now  a  Void'  judgment  is  in  reality  no  judgment 
at  all.  It  is  a  mere  nullity.  It  is  attended  by  none  of  the  con- 
sequences of  a  valid  adjudication,  nor  is  it  entitled  to  the  re- 
spect accorded  to  one.  It  can  neither  aflFect,  impair,  nor  create 
rights.  As  to  the  person  against  whom  it  professes  to  be  ren- 
dered, it  binds  him  in  no  degree  whatever ;  it  has  no  eifect  as  a 
lien  upon  his  property;  it  does  not  raise  an  estoppel  against 
him.  As  to  the  person  in  whose  favor  it  professes  to  be,  it 
places  him  in  no  better  position  than  he  occupied  before;  it 
gives  him  no  new  right,  but  an  attempt  to  enforce  it  will  place 
him  in  peril.  As  to  third  persons,  it  can  neither  be  a  source  of 
title  nor  an  impediment  in  the  way  of  enforcing  their  claims.  It 
is  not  necessary  to  take  any  steps  to  have  it  reversed,  vacated, 
or  set  aside.  But  whenever  it  is  brought  up  against  the  party, 
he  may  assail  its  pretensions  and  show  its  worthlessness.  It 
is  supported  by  no  presumptions,  and  may  be  impeached  in  any 
action,  direct  or  collateral.  On  the  other  hand,  a  Voidable' 
judgment  is  one  which,  though  not  a  mere  nullity,  is  liable  to 

11  Focke  V.  sterling,  18  Tex.  Civ.  "  Bergstrom  v.  Kiel,  28  Tex.  CiT. 

App.  8,  44  S.  W.  611.  App.  532,  67  S.  W.  781. 

li  Black,  Judgm.  §  170. 
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be  made  void  when  a  person  who  has  a  right  to  proceed  in  the 
matter  takes  the  proper  steps  to  have  its  invalidity  declared. 
It  always  contains  some  defect  which  may  become  fatal.  It 
carries  within  it  the  means  of  its  own  overthrow.  But  imless 
and  until  it  is  duly  annulled,  it  is  attended  with  all  the  ordinary 
consequences  of  a  legal  judgment.  The  party  against  whom  it 
is  given  may  escape  its  effect  as  a  bar  or  an  obligation,  but  only 
by  a  proper  application  to  have  it  vacated  or  reversed.  Until 
that  is  done,  it  will  be  efficacious  as  a  claim,  an  estoppel,  or  a 
source  of  title.  If  no  proceedings  are  ever  taken  against  it, 
it  will  continue  throughout  its  life  to  all  intents  a  valid  sen- 
tence." While  this  is  a  definition  by  way  of  giving  the  attri- 
butes and  effects  of  the  two  kinds  of  judgments,  it  is  nevertheless 
clear  therefrom  that  but  few  judgments  are  void  in  the  sense 
there  outlined.  Certainly,  under  our  system  the  ordinary  judg- 
ment against  a  married  woman  is  not,  for  that  reason  alone,  such 
a  one.  And  as  it  is  only  void  judgments — that  is,  judgments 
that  are  mere  nullities  incapable  of  being  enforced  by  anyone 
against  anyone — that  may  be  impeached  collaterally,  it  follows 
that  a  court  having  jurisdiction  of  the  subject-matter  and  of  the 
person  of  a  married  woman  may  render  judgment  against  her; 
and  however  irregular  in  not  complying  with  some  requirement 
of  law  that  judgment  may  be,  or  however  erroneous  as  matter 
of  law,  it  will  nevertheless  be  valid  and  binding  upon  all  parties 
affected  thereby  until  vacated  by  a  direct  proceeding  for  that 
purpose,  or  reversed  by  proper  appeal  or  error.  ^*  And  even  up- 
on a  scire  facias  to  revive  a  judgment  against  a  married  woman, 
she  cannot  impeach  the  original  judgment  by  interposing  a  de- 
fense which  existed  at  the  date  of  its  rendition.^*  As  to  what 
is  direct,  and  what  collateral,  attack,  no  discussion  is  here  prop- 
er.^* That  is  governed  by  rules  not  peculiar  to  the  law  of  mar- 
ried women. 

M Howard  v.  North,  5  Tex.  290,  Oil;  White  v.  Cowles,  —  Tex.  Civ. 

51  Am.  Dec.  769;  Taylor  v.  Harris,  App.  — ,  155  S.  W.  982. 

21  Tex.  438 ;  Henaon  v.  Sackville,  2  W  Baxter  v.  Dear,  24  Tex.  17,  76 

Tex.  Civ.  App.  416,  21  S.  W.  187;  Am.  Dec.  89. 

Carson  v.  Taylor,  19  Tex.  Civ.  App.  16  See  Lane  v.  Moon,  46  Tex.  Civ. 

177,  47  S.  W.  396;   Focke  v.  Ster-  App.  625,  103  S.  W.  211;   Walters 

ling,  18  Tex.  Civ.  App.  8,  44  S.  W.  v    CantreU,  —  Tex.   Civ.  App.  — .. 

66  S.  W.  790. 
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§  506.  Judgment  where  she  is  not  personally  liable;  costs. 

We  have  seen  that  the  wife  is  a  proper  party  defendant  in  a 
variety  of  suits  where  she  is  in  no  way  personally  liable  to  a 
money  demand, — as  where  she  and  her  husband  jointly  exe- 
cute notes  for  the  purchase  money  for  land,  with  deed  taken  in 
her  name,  and  suit  be  necessary  against  them  foreclosing  a  lien 
upon  the  land.  Here  she  can  be  sued,  but,  not  being  personally 
liable  on  her  contract,  no  judgment  can  be  taken  against  her 
further  than  an  order  of  foreclosure."  And  where  it  is  proper 
to  render  judgment  of  foreclosure  against  a  married  woman,  but, 
because  of  no  showing  of  her  personal  liability,  improper  to 
render  a  personal  judgment  against  her,"  it  is  held  error  to 
render  judgment  against  her  even  for  the  costs  of  the  suit." 
Though  it  must  be  confessed  that  it  is  not  quite  easy  to  under- 
stand upon  what  principle  a  person,  whether  married  or  not, 
can  wrongfully  necessitate  his  joinder  in  a  suit,  and  then  escape 
with  his  costs.  The  recovery  of  costs  in  an  action  is  not  based 
upon  contract,  but  is  matter  of  statutory  provision,  visited  in 
a  sense  as  a  penalty  upon  the  unsuccessful  party,  to  reimburse 
the  outlay  by  the  other.  The  statute  provides  for  its  recovery  by 
the  successful  party,  except  where  the  court,  for  good  reasons, 
to  be  stated  on  the  record,  awards  it  otherwise.  No  exemption 
is  anywhere  made  of  married  women.  In  actions  upon  demands 
for  which  she  is  personally  liable,  she  is  liable  for  the  costs 
doubtless,  yet  there  are  no  greater  reasons  why  she  should  be 
in  a  case  like  this,  than  in  any  other.  Where  in  any  cause  she 
has  been  by  the  judgment  of  the  court  determined  a  proper 
party  defendant,  and  liable  to  the  plaintiflF's  demands,  from 
whence  comes  her  exemption  from  costs  of  such  necessary  liti- 
gation ? 

Of  late  the  tendency  is  toward  the  rule  indicated  above. 
Since  the  text  was  written  it  has  been  held  that  where  a  wife 

"Lynch  v.  Elkes,   21   Tex.  229;  Ferguson  v.  Reed,  45  Tex.  574 ;  Farr 

Farr  v.   Wright,  27   Tex.   96;    Cov-  v.  Wright,  27  Tex.  96. 

ington   V.    Burleson,   2S   Tex.    36S ;  u  Adams  v.  BarteH,  46  Tex.  Civ. 

Sigal   V.  Miller,  —  Tex.  Civ.  App.  App.  349,  102  S.  W.  779. 

— ,    25    S.    W.    1012;    Matlock    v.  W  Linn  v.  Willis,  1  Posey,  Unrep. 

Glover,  63  Tex.  231;  Linn  v.  Willis,  Cas.  (Tex.)  158;  Garner  v.  Butcher, 

1   Posey,  Unrep.  Cas.    (Tex.)    158;  1  Posey,  Unrep.  Cas.  (Tex.)  430. 
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unsuccessfully  contested  the  right  of  the  husband's  trustee  in 
bankruptcy  to  recover  for  improvements  made  on  her  separate 
property  her  property  was  liable  for  the  costs ;  ^  and  even  more 
recently  it  has  been  held  that  an  allowance  of  $500  as  a  fee  for 
the  guardian  ad  litem  for  minor  children  in  a  contest  of  a 
will  brought  by  a  married  woman,  and  taxed  as  costs  in 
the  case,  was  properly  adjudged  against  her  upon  her  fail- 
ure in  the  contest.^  The  decision  appears  to  be  based  upon 
the  untenable  ground  that  since  the  suit  was  for  the  bene- 
fit of  the  wife's  separate  estate,  even  though  it  failed,  yet 
she  was  liable.  If  that  were  the  test,  then  a  married  woman 
would  be  liable  for  costs  in  all  her  unsuccessful  suits,  for  all  her 
suits  are  for  the  benefit  of  her  separate  estate.  Such  reasoning  is 
but  a  mistaken  effort  to  justify  the  imposition  of  costs  upon  the 
test  of  capacity  to  contract,  whereas  the  liability  is  statutory. 


§  507.  When  judgment  against  husband 

Briefly  stated,  it  may  be  said  that  where  the  wife  owns  or 
claims  any  separate  estate  she  will  not  be  bound  by  the  judg- 
ment in  any  action  concerning  it,  where  she  is  not  a  party  to 
the  suit,  except  it  be  in  those  actions  for  the  recovery  of  her 
separate  property  by  her  husband,  where  the  action  is  brought 
by  him  in  her  behalf  under  the  statute.  But  in  actions  against 
the  husband  alone  for  the  recovery  of  property  claimed  by  the 
wife,  she  is  not  precluded  by  an  adverse  judgment  unless  she 
is  a  party  defendant  to  such  suit.  She  may  subsequently  assert 
her  rights.*  Or  if  the  property  be  homestead,  she  is  bound  by 
such  judgments  only  as  are  rendered  in  suits  to  which  she  is  a 
party.'  In  those  cases  where  the  husband  sues  for  the  recovery 
of  the  wife's  separate  property,  he  does  so  as  her  statutory 
agent,  and  the  result  of  such  suit  is  binding  upon  her.     But 

«0  Collins  V.  Bryan,  50  Tex.  Civ.  New  York  &  T.  Land  Co.   11  Tex. 

App.   88,   88   S.  W.  432.     See  also  Civ.  App.  288,  32  S.  W.  189,  1057; 

Morton  v.  Calvin,  —  Tex.  Civ.  App.  Wilson  v.  Johnson,  94  Tex.  272,  60 

— ,  164  S.  W.  420.  S.  W.  242. 

1  Thompson    v.    Morrow,   ^--   Tex.  3  Mexia  v.  Lewis,  3  Tex.  Civ.  App. 

Civ.  App.  — ,  147  S.  W.  700.  113,  21  S.  W.  1016;  Seay  v.  Fennell, 

«Read  v.  Allen,  50  Tex.  176;  Jef-  15  Tex.  Civ.  App.  261,  39  S.  W.  181; 

fus  V.  Allen,  56  Tex.  195;  Owen  v.  ante,  §  450. 


JUDGMENT  AND  EXECUTION. 


640 


with  reference  to  defending  her  possession  or  rights,  it  is  not 
prescribed  that  he  may  do  so;  hence,  while  he  must  be  sued 
with  her,  nevertheless  if  it  is  meant  to  conclude  her  rights  she 
must  be  personally  made  a  party.  She  has  such  interest  in  all 
her  separate  property  and  the  homestead  as  will  necessitate  her 
being  a  party,  to  bind  her  in  actions  for  its  recovery  by  another, 
except  in  those  cases  where  the  homestead  claim  is  subordinate 
to  the  right  asserted  against  the  husband,  in  which  case  she  is 
an  unnecessary  party.  Even  in  this  kind  of  case  she  is  not 
technically  bound  by  the  judgment  against  her  husband,  for 
no  one,  but  parties  or  privies  in  estate,  is  bound,  but  rather  her 
claim  is  subordinate  to  the  lien  or  equity,  or  title,  as  the  case 
may  be,  of  the  other ;  *  But  she  hais  no  such  interest  in  the 
community  property  of  herself  and  husband.  He  may  sue  and 
be  sued  alone  concerning  that,  and  freely  bind  himself  and  wife 
as  well.*  This  is  analogous  to  his  right  and  power  to  bind  her 
by  his  contracts  with  respect  to  this  estate.  It  could  probably 
make  no  difference  that  the  community  was  also  exempt  to  the 
family  by  law,  since  the  husband  may  as  freely  convey  or 
charge  this  as  nonexempt  community ;  excepting,  of  course,  the 
homestead.  The  probable  change  wrought  by  the  amendment 
of  1913  has  been  noticed.    (See  ante,  §  442). 

The  husband  may,  indeed,  defend  his  possession  by  showing 
title  to  be  in  his  wife,  but  he  cannot  defend  her  title  so  as  to 
bind  her.* 

§  508.  Wife's  confession  of  judgmenL 

After  suit  filed  and  service  upon  the  wife,  she  is  then  obliged 
to  attend  to  the  matter  of  her  defense  in  such  suit  as  she  may 
think  proper,  having  full  power  to  do  everything  necessary  or 


«  Breath  v.  Flowers,  43  Tex.  Civ. 
App.  516,  95  S.  W.  26;  San  Antonio 
V.  Berry,  92  Tex.  319,  48  S.  W. 
496;  Central  Coal  A  Coke  Co.  v. 
Henry,  —  Tex.  Civ.  App.  — ,  47  S. 
W.  281;  Collins  v.  Ferguson,  22  Tex. 
Civ.  App.  552,  56  S.  W.  225 ;  Brown 
V.  Humphrey,  43  Tex.  Civ.  App.  23, 
95  S.  W.  23. 

ft  Newton  v.  Newton,  77  Tex.  508, 


14  S.  W.  157 ;  Culmore  v  Medlenka, 
—  Tex.  Civ.  App.  — ,  44  S.  W.  676; 

Jordan  v.  Moore,  65  Tex.  363;  Jer- 
gens  V.  Schiele,  61  Tex.  255;  Hamil- 
ton V.  Blackburn,  43  Tex.  Civ.  App. 
153,  95  S.  W.  1094;  Brown  v.  Hum- 
phrey, 43  Tex.  Civ.  App.  23,  95 
S.  W.  23. 
•  Thomas  v.  Quarles,  64  Tex.  491. 
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proper  in  connection  with  its  prosecution  that  any  other  person 
could  do.  So  if  she,  whether  as  plaintiff  or  defendant,  desires 
to  terminate  her  suit  by  an  agreed  judgment,  she  may  make 
compromise,  or  she  may  confess  judgment.  Certainly  she  could 
do  directly  what  she  could  do  indirectly  by  not  appearing. 
Having  the  power  to  confess  judgment  herself,  she  necessarily 
has  the  power  to  do  so  through  an  attorney,  either  upon  oral 
or  written  authority;  and  his  acts  within  the  scope  of  his  em- 
ployment and  authority  will  be  binding  upon  her,  as  though 
she  did  them  personally.^  But  her  husband  cannot  do  so  for  her 
against  her  consent* 

§  509.  Execution  and  levy. 

Judgment  being  obtained  against  the  wife,  we  have  seen  that 
no  specific  direction  for  an  execution  against  her  separate  prop- 
erty is  required,  unless  it  be  upon  those  demands  which  were 
for  necessaries  for  herself  and  children,  or  concerning  her 
separate  property.®  In  judgments  upon  this  character  of  de- 
mands, the  judgment  should  direct  that  execution  should  issue 
against  the  separate  estate,  or  against  the  community,  at  the 
discretion  of  the  plaintiff.  In  all  other  demands,  as  for  her 
antenuptial  debts,  her  torts,  and  every  other,  no  specific  direc- 
tion is  necessary  to  authorize  a  levy  upon  her  separate  estate. 
But  in  such  actions  execution  may  be  awarded  against  her 
only,  and  against  the  husband.^*  The  execution  may  be  levied 
upon  her  separate  estate  or  upon  the  community,  whether  the 
judgment  be  upon  an  antenuptial  or  postnuptial  demand.** 


^Cordray  v.  Galveston,  —  Tex. 
Civ.  App.  — ,  20  S.  W.  245.  And  see, 
generally,  Cayee  v.  Powell,  20  Tex. 
767,  73  Am.  Dec.  211;  Laird  v. 
Thomas,  22  Tex.  270;  Bullock 
V.  Hayter,  24  Tex.  9;  Urquhart  v. 
Womack,  53  Tex.  616;  Henderson  v. 
Terry,  62  Tex.  281.  But  see  Lane 
v.  Moon,  46  Tex.  Civ.  App.  625,  103 
S.  W.  211. 

s  Winter  v.  Texas  Land  &  Loan 


Co.  —  Tex.  Civ.  App.  — ,  54  S.  W. 
802. 
»  Ante,  §§  500-502. 

10  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  1841;  Tarlton  v.  Weir,  1  Tex. 
App.  Civ.  Cas.  (White  k  W.)  67; 
Muse  V.  Burns,  3  Tex.  App.  Civ. 
Cas.  (Willson)  99;  Roundtree  t. 
Thomas,  32  Tex.  286. 

11  Taylor  v.  Murphy,  50  Tex.  291; 
Vernon's  Sayles*  Tex.  Civ.  Stat 
arts.  4624,  4627. 
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If  the  judgment  be  based  upon  a  contract  debt  of  the  wife, 
then  the  execution  may  be  levied  only  upon  that  portion  of  the 
community  made  up  of  her  personal  earnings,  or  the  income, 
rents,  and  revenues  from  her  separate  property."  If  the  judg* 
ment  against  her  be  upon  any  other  liability,  the  same  may  be 
satisfied  out  of  any  of  the  community  property." 

A  married  woman  bought  a  piano,  executing  her  notes  there- 
for, without  the  husband's  joining.  She  paid  on  the  purchase 
at  the  time  an  old  piano.  She  made  default,  and  on  being  sued 
pleaded  her  coverture  as  a  defense  to  the  contract,  whereupon 
the  plaintiff  sought  to  recover  the  piano,  and  the  defendants 
asked  judgment  for  the  value  of  the  old  piano.  Each  was  en- 
titled to  the  specific  relief  sought." 

After  divorce,  husband  and  wife  hold  the  community  as 

joint  owners,  and  hence  a  levy  is  made  by  giving  notice  to  the 

owner  in  possession,  rather  than  by  taking  actual  possession  of 

the  property."     Where  husband  and  wife  are  living  together, 

the  possession  of  the  community  is  either  by  the  husband  or  the 

wife  according  to  the  character  of  the  fund,  and  the  levy  may  be 

made  by  taking  actual  possession  by  the  officer.    There  is  no  dual 

possession,  as  with  ordinary  partnerships;  besides,  the  entire 

property    and  not  merely  an  interest  therein,  is  liable  to  the 

writ.     If  the  community  goods  be  intermingled  with  those  of 

another  not  subject  to  the  writ,  the  levy  may  be  made  as  upon 

partnership  property,  by  giving  notice  to  the  owner  in  posses- 
is 
sion.  • 

§  510.  Judgment  in  wife's  favor;  execution. 

Since  the  wife's  suits  are  under  the  husband's  control,  he 
would  be  authorized  to  procure  the  issuance  of  the  writs  neces- 
sary to  the  proper  enforcement  of  her  judgments.  Under 
former  statutes  he  would  even  be  authorized  to  reduce  the  re- 
covery to  his  possession,  for  he  controlled  her  separate  prop- 

W  Vernon*8  Saylea'  Tex.  Civ.  Stat.  14  Jesse    French    Piano   &   Organ 

art.  4624,  Gen.  Laws,  33d  Leglsla-  Co.  v.  Williams,  —  Tex.  Civ.  App. 

ture,  p.  62.  — ,  102  S.  W.  948. 

!•  Vernon's  Sayles'  Tex.  Civ.  Stat.  W  Hubert  v.  Hubert,  46  Tex.  Civ. 

art.  4627 ;    Lane  v.   Moon,   46  Tex.  App.  503,  102  S.  W.  948. 
Civ.  App.  625,  103  S.  W.  211.  l«  Brown  v.  Bacon,  63  Tex.  595. 
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erty.  But  now  he  probably  would  not  be  authorized  to  do  more 
than  to  procure  the  issuance  and  levy  of  proper  process.  The 
wife  is  capable  of  receiving  and  holding  the  proceeds  or  prop- 
erty when  recovered.  If  his  power  extended  to  an  actual  col- 
lection, he  would  have  no  authority  to  withhold  the  property 
from  the  wife. 

If  the  suit  be  in  the  wife's  name,  judgment  and  execution 
should  likewise  be  in  her  name.  If  in  the  names  of  husband 
and  wife,  then  it  would  appear  the  judgment  should  still  follow 
the  pleadings,  though  the  husband's  connection  with  the  case 
is  nominal.^^  If  the  action  be  against  the  husband,  she  is  en- 
titled to  all  the  usual  and  necessary  writs  to  its  enforcement" 

§  511.  Vacating  judgment  or  levy. 

A  married  woman  may  institute  an  action  to  vacate  an  er- 
roneous judgment  against  her,  as  other  suitors  may,  but  her 
petition  must  clearly  negative  every  ground  upon  which  the 
validity  of  the  judgment  could  depend,  since  it  will  be  pre- 
sumed, where  the  invalidity  does  not  appear  on  the  record,  that 
every  fact  existed  which  was  necessary  to  the  rendition  of  the 
judgment.*'  And  this  would  be  her  remedy  where  the  appel- 
late court  had  entered  a  judgment  against  her  on  an  appeal 
bond  which  she  had  no  power  to  execute.*®  She  may  avail  her- 
self of  this  remedy,  even  where  the  attorney  for  her  husband  has 
answered  for  her  by  showing  that  she  had  not  authorized  the 
filing  of  such  answer  in  her  behalf,  and  did  not  in  fact  become 
a  party  to  the  litigation.* 

The  wife  may  likewise  have  her  action  to  vacate  a  levy  of 
execution  against  her  husband,  made  upon  her  separate  land 
standing  in  his  name,  or  in  her  name,  where  her  deed  does  not 
properly  show  its  separate  character,  to  prevent  a  sale  thereby 
casting  a  cloud  on  her  title,*  or  she  may  enjoin  such  a  sale.' 

"  Houston  A  T.  C.  R.  Co.  v.  Red  »  Cruger  v.  McCracken,  87  Tex. 

Crosa  Stock  Farm,  22  Tex.  Civ.  App.  584,  30  S.  W.  637. 

114,  53  S.  W.  834.  1  Owens  v.  Cage,  101  Tex.  286,  106 

l«  Ryan  v.  Ryan,  61  Tex.  473.  S.  W.  880. 

WBersrstrom  v.  Kiel,  28  Tex.  Civ.  «  Nowlin  v.  Frichott,  11  Tex.  Civ. 

App.  532,  07  S.  W.  781.  App.  442,  32  S.  W.  831. 

■  Clegg  V.  VameU,  18  Tex.  294. 
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§  512.  How  e£Fected. 

When  a  marriage  is  once  consummated,  the  relation  continues 
until  dissolved  by  a  decree  of  divorce  or  annulment,  or  until  the 
death  of  one  of  the  parties.  Mere  separation  does  not  have  the 
effect  of  dissolving  the  relation,  for,  unlike  ordinary  contracts, 
it  requires  more  than  the  mutual  consent  of  the  parties  to  its 
annulment.  The  state  becomes  a  party  interested  in  the  main- 
tenance of  the  relation.  Separation  may,  in  a  qualified  sense, 
make  of  a  married  woman,  a  feme  sole,  and  authorize  her  to  act 
in  many  respects  as  one.  But  whatever  may  be  the  causes  for 
such  separation,  and  however  much  the  grounds  for  the  same 
may  authorize  a  decree  of  divorce,  it  is  not  tantamount  to  a 
dissolution  of  the  marriage  relation.  Death  of  either  party 
necessarily  dissolves  the  marriage  without  a  decree  of  any  court. 
And  a  decree  of  a  court  having  jurisdiction,  that  the  relation  is 
dissolved  because  of  the  presumptive  death  of  one  of  the  parties 
arising  from  his  long  absence,  would  no  doubt  have  a  similar 
effect,  whether  the  absent  spouse  were  in  fact  dead  or  not  The 
termination  would  be  judicial.  A  decree  of  annulment  or  of 
divorce,  to  end  the  relation  of  the  parties  as  husband  and  wife, 
must  not  be  a  void  judgment,  for  a  void  judgment  is  no  judg- 
ment at  all.  But  a  final  decree  by  a  court  having  jurisdiction, 
divorcing  the  parties  or  annulling  the  marriage,  does  end  the 
relation,  even  though  the  decree  be  erroneous,  unless  subse- 
quently reversed  or  set  aside.  There  are  statutes  forbidding  the 
remarriage  of  the  parties  in  certain  cases  for  a  specified  time, 
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but  these  do  not  proceed  upon  the  theory  that  the  former  union 
is  not  ended,  but  are  only  an  assertion  of  l^slative  power  in 
the  interest  of  good  society. 

§  513.  As  it  affects  status  of  the  parties. 

Since  the  marriage,  once  solemnized,  remains  binding  until 
terminated  by  death  or  divorce,  necessarily  the  status  of  the 
parties  to  such  marriage  remains  unchanged  for  the  same  time. 
They  are  married  persons,  and  are  husband  and  wife  to  each 
other,  and  each  owes  to  the  other,  and  is  entitled  to  claim  as 
against  the  other,  all  the  duties,  rights,  privileges,  and  obliga- 
tions incident  to  the  relation. 

But  when  there  is  a  divorce,  or  upon  the  death  of  the  husband 
or  wife,  of  course  the  status  of  the  parties  in  the  one  case,  and 
of  the  survivor  in  the  other,  is  immediately  relieved  of  all  future 
liabilities  and  powers  incident  to  marriage.  Neither  has  any 
further  interest  in  the  person  or  earnings  of  the  other,  and  with 
reference  to  each  other  and  the  public  generally  they  are  pre- 
cisely as  though  they  had  never  been  married.*  They  have  no 
rights  in  common  beyond  those  that  may  be  enjoyed  by  strangers, 
further  than  their  common  interest  and  rights  in  their  children, 
and  in  their  common  property.  But  even  this  latter  right  is  not 
identical  with  the  former  community  right,  as  we  shall  presently 
see.  They  may  testify  freely  for  and  against  each  other,  save  as 
to  matters  that  are  privileged  because  of  having  transpired  while 
the  marriage  relation  subsisted.  The  husband  is  no  longer  the 
head  of  the  family ;  indeed  the  family  has  ceased  to  exist. 
There  may  spring  from  the  divorce  two  families,  with  the  hus- 
band and  wife  as  their  respective  heads,  but  they  arise  from  the 
new  relations,  and  not  the  old.  Thus,  thev  mav  be  entitled  to 
the  exemptions  due  to  two  families,  but  it  is  because  they  are, 
in  fact  and  in  law,  two  families,  and  not  one.  The  wife  can  no 
longer  charge  the  husband  with  necessaries,  for  it  is  no  longer 
his  duty  to  supply  them.  She  is  at  once  invested  wnth  absolute 
power  of  disposition  over  her  separate  property,  and  conveys 
without  the  former  husband's  consent  or  signature.     She  may 

*  Roemer  v.  Travlor,  —  Tex.  Civ. 
App.  — ,  128  S.  W.  685. 
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sell  or  mortgage  any  property  owned  by  her,  including  the 
homestead,  for  the  inhibition  against  mortgaging  does  not  apply 
in  such  a  case. 

Since  both  cannot  exercise  concurrent  control  over  their 
children,  their  custody  and  control  are  given  according  to  the 
exigencies  of  each  particular  case,  considering  primarily  the 
interests  of  the  children  themselves.  This,  however,  is  for  an- 
other part  of  this  work.* 

Death  of  one  of  the  parties  leaves  the  other  the  head  of  the 
family  surviving,  with  the  custody  and  support  of  the  children, 
and  with  property  rights  in  the  property  of  the  deceased  and  the 
community  according  to  the  laws  of  descent  and  distribution, 
where  not  disposed  of  by  testamentary  instrument.  This,  too, 
is  discussed  in  other  parts  of  this  book.* 

§  514.  As  it  affects  the  estates. 

The  community  estate  is  a  statutory  estate,  dependent  wholly 
upon  the  existence  of  the  marriage  of  which  it  is  an  incident. 
It  is  peculiarly  a  child  of  the  marital  union.  It  begins  "at  the 
altar  and  ends  at  the  grave,  unless  sooner  terminated  by  judicial 
decree.  It  continues  during  the  marriage,  regardless  of  the  liv- 
ing apart  of  the  spouses,  and  regardless  of  the  proportionate 
contributions  of  the  respective  partners.  All  the  earnings  or 
acquisitions  of  either,  not  separate  under  the  statute,  become  a 
part  of  the  community  fund.  Like  the  status  of  the  parties,  the 
community  estate  as  such  is  terminated  only  upon  dissolution 
of  the  marriage  by  death  or  divorce.  After  dissolution  of  the 
marriage  there  can  be  no  further  community  between  the  parties. 
If  the  parties  are  divorced  they  become  tenants  in  common  in 
the  former  community,  in  the  absence  of  a  judicial  partition,^ 
and  are  clothed  with  absolute  control  and  disposition  of  their 
separate  property.  The  wife  thereafter  deals  with  such  property 
as  one  of  the  owners,  not  as  agent  or  representative  of  the  com- 
munity or  of  the  husband.* 

»  See  post,  §  556.  •  See  Goode  v.  Jasper,  71  Tex.  48, 

•  See  post,  chap,  xxxiy.  0  S.  W.  132. 

7  Williamson  v.  (lorc,  —  Tex.  Civ. 
App.  — ,  73  S.  W.  563. 
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The  wife  no  longer  has  any  right  of  homestead  or  other  ex- 
emption in  her  former  husband's  property,  but  her  right  to  such 
favors  is  dependent  upon  her  status  independently  of  her  former 
marriage.  After  divorce  the  husband  may  sell  or  mortgage  the 
homestead  of  himself  and  former  wife,  for  he  is  no  longer  a 
married  man. 

§515.  As  it  affects  pending  suits  and  choses  in  action. 

The  term  "chose  in  action"  is  very  broad  and  comprehensive. 
Much  of  the  old-time  importance  of  a  proper  definition  of  it  has 
passed  away,  however,  since  we  have  little  use  for  the  common- 
law  rules  applicable  to  the  determination  of  the  husband's  rights 
in  the  wife's  choses  in  action.  The  term  is  said  to  mean,  pri- 
marily, "a  right  to  be  asserted  in  an  action  at  law,"  "a  right  to 
recover  something  in  an  action,"  etc.*  It  includes  such  things 
as  all  rights  to  one's  ascertained  chattels  (corporeal  personalty) 
out  of  one's  actual  or  constructive  possession;  all  one's  incor- 
poreal personalty,  in  hand  or  not;  all  debts  or  evidences 
of  indebtedness;  all  ascertained  interests,  such  as  the  wife's 
right  to  a  chattel  wrongfully  taken  from  her  before  mar- 
riage; her  interest  a'ad  distributive  share  in  an  estate  before  it 
is  settled  up;  her  interest  in  a  lottery  prize  before  it  is  paid; 
her  bonds,  stocks,  notes,  legacies,  remainders,  etc.,  etc.**  A 
chose  in  action  is  property  within  the  meaning  of  our  statute 
defining  the  separate  estates  of  the  spouses,  and  hence  all  suits 
that  may  be  necessary  during  the  coverture  concerning  this  class 
of  property  are,  of  course,  prosecuted  by  the  husband  under  the 
statute,  or  by  the  wife  upon  his  failure  or  refusal.**  But  this 
authority  to  the  husband  is  for  the  reason  that  he  is  the  husband, 
and  for  the  time  only  that  he  occupies  that  relation.  After  dis- 
solution by  divorce  he  no  longer  has  any  interest  in  the  wife's 
estate  of  any  character,  and  of  course  no  authority  to  institute 
a  suit,  or  maintain  one  already  instituted,  for  the  recovery  of 
her  property.  His  authority  as  husband  ceases  the  moment  the 
marriage  relation  ceases.  If  there  are  pending  suits  by  him  in 
his  wife's  behalf,  and  divorce  is  granted,  she  should  be  substi- 

9  Stewart,  Husb.  &  W.  171.  H  Ante,  §  446. 

10  Ibid. 
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tuted  as  plaintiff  in  them.  If  lie  were  permitted  to  further 
prosecute  them  it  would,  of  course,  be  as  a  stranger  for  the 
benefit  of  another.  He  would  have  no  beneficial  interest  what- 
ever in  the  results  of  the  suit.  Upon  his  death  where  he  is 
plaintiff,  the  wife  should  be  substituted  if  the  action  be  for  the 
recovery  of  her  separate  property,  or  for  the  recovery  of  com- 
munity property  if  the  cause  of  action  be  such  a  one  as  survives 
to  her."  In  case  of  dissolution  by  death,  the  survivor  brings  the 
suits  for  his  own  property  and  for  the  community,  but  the  legal 
representative  of  the  decedent  prosecutes  all  others." 

Divorce  does  not  affect  the  wife's  right  to  sue  her  husband 
upon  his  contractual  obligations,  nor  does  it  confer  upon  her  the 
right  to  sue  him  for  his  torts  inflicted  upon  her  during  cover- 
ture." If  the  husband  is  a  party  defendant  pro  forma  with  the 
wife,  and  divorce  is  granted,  it,  of  course,  relieves  him  of  fur- 
ther attendance  upon  the  case,  but  she  is  held  to  judgment. 

§  516.  Presumptions  as  to  property. 

All  the  effects  which  the  husband  and  wife  may  possess  at  the 
time  the  marriage  may  be  dissolved  are  r^arded  as  common 
effects  or  gains  until  the  contrary  is  satisfactorily  proved." 
This  is  a  statutory  declaration  of  what  the  law  doubtless  other- 
wise would  have  been  held  to  be,  following  the  doctrine  of  pre- 
sumptions already  noticed.  The  presumption  in  favor  of  the 
community  character  of  property  acquired  during  the  coverture 
obtains  with  great  force,  and  is  to  be  overcome  only  by  evidence 
the  most  convincing  and  satisfactory.**    But  the  force  of  the 


is  Corsicana  Cotton  Oil  Co.  v.  Val- 
ley, 14  Tex.  av.  App.  250,  36  S.  V^. 
999. 

KSee  Suits  By  and  Against  Sur- 
Tivor,  post,  §  586. 

14  Nickerson  v.  Nickerson,  65  Tex. 
281. 

W  Vernon's  Sayles'  Tex.  Civ.  SUt. 
art.  4623. 

1*  Nixon  V.  Wichita  Land  &  Cattle 
Co.  84  Tex.  408,  19  S.  W.  560; 
Bym  V.  Kleas,  15  Tex.  Civ.  App. 
205,  39  S.  W.  980;  McCelvey  v.  Cry- 

M.  R.— 42. 


er,  —  Tex.  Civ.  App.  — ,  37  S.  W. 
175;  McKinney  v.  Nunn,  82  Tex.  44, 
17  S.  W.  516;  Crow  v.  Fiddler,  3 
Tex.  Civ.  App.  576,  23  S.  W.  17; 
ante,  §§  305,  372;  Smith  v.  Smith, 
—  Tex.  Civ.  App.  — ,  91  8.  W.  815 
(homestead) ;  Letot  v.  Peacock,  — 
Tex.  Civ.  App.  —,  94  S.  W.  1121; 
Ross  V.  Martin,  104  Tex.  558,  140 
S.  W.  432,  141  S.  W.  518;  Swilley 
V.  Phillips,  —  Tex.  Civ.  App.  — , 
169  8.  W.  1117. 
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statutory  presumption  above  noticed  may  possibly  extend  far- 
ther than  the  rule  recognized  by  the  authorities  cited.  These 
refer  to  acquisitions  made  by  the  spouses  during  marriage,  while 
the  statute  broadly  declares  that  all  the  effects  which  the  husband 
and  wife  may  possess  at  the  time  of  dissolution  of  the  marriage 
shall  be  deemed  community.  No  distinction  appears  to  be  made 
between  property  acquired  before  and  that  acquired  after  the 
relation  began." 

If  Cope  T.   Blount,   38   Tex.   Cit.  lips  t.  Palmer,  56  Tex.  Ciy.  App.  91, 

App.  516,  91  S.  W.  615;   Stein  t.  120  S.  W.  911;  Ervin  t.  Ervin,  ~ 

Mentz,  42  Tex.  CiT.  App.  38,  94  S.  Tex.  CiT.  App.  — ,  128  S.  W.  1139; 

W.  447 ;  Edelstein  t.  Brown,  —  Tex.  Gameson  t.  Gameson,  —  Tex.  CIr. 

CiT.  App.  — ,  95  8.  W.  1126;  Phil-  App.  — >  162  S.  W.  1169. 
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§  517.  Prefatory  to  discussion. 

While  one  may  doubt  the  propriety  of  discussing  divorces  as 
a  part  of  the  law  of  married  women,  yet  the  subjects  are  so 
intimately  associated  and  inseparably  connected  as  to  almost 
preclude  a  perfect  understanding  of  the  one  without  an  inci- 
dental discussion  of  the  other.  As  marriage  is  the  act  by  which  a 
woman  is  inducted  into,  as  it  were,  the  status  or  relation  of  a 
married  woman,  so  divorce  is  an  act  by  which  she  passes  from 
that  status  or  relation.  By  marriage  she  assumes  the  duties  and 
liabilities  incident  to  coverture,  and  by  divorce  she  is  relieved  of 
them.  If  it  is  important  to  notice  how  a  woman  may  become  a 
married  woman,  it  is  more  important  in  many  respects  to  see 
how  she  may  be  relieved  of  the  liabilities  and  duties  incident 
thereto.  While  by  divorce  the  coverture  is  ended,  and  the  wife 
can  acquire  no  more  rights,  nor  incur  any  more  liabilities,  as  a 
wife,  yet  there  are  numerous  rights  and  privileges  already  ac- 
crued to  her,  and  numerous  duties  and  liabilities  already  charge- 
able to  her  by  reason  of  her  former  coverture,  that  are  necessary 
to  be  noticed.    For  these  rights  and  liabilities  have  come  to  her 
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because  of  her  coverture,  and  any  discussion  of  her  rights  and 
liabilities  as  a  married  woman  would,  to  that  extent,  be  incom- 
plete if  it  did  not  deal  with  them.  Property  rights  in  the  prop- 
erty on  hand  at  the  time  of  the  dissolution,  care  and  custody  of 
their  children,  payment  of  their  conmiunity  debts,  and  other 
things,  are  necessary  to  be  noticed.  We  have,  too,  purposely 
omitted  from  the  chapters  on  Actions,  Pleadings,  and  kindred 
ones,  any  discussion  of  the  action  for  divorce,  thinking  it  prefer- 
able to  consider  that  subject  as  a  whole.  The  rule  in  many  re- 
spects varying  greatly  from  those  of  ordinary  actions,  and  in  the 
main  being  one  of  the  steps  of  the  act  of  dissolution  of  the  mar- 
riage, and  not  a  simple  action  or  suit,  it  was  thought  advisable  to 
so  treat  the  subject.  Necessarily,  we  can  only  treat  cursorily  of 
the  matter  here,  and  refer  generally  to  works  upon  that  subject. 


§  518.  Early  divorces  and  divorce  laws. 

Our  courts  have  probably  from  the  earliest  days  of  the  Repub- 
lic granted  divorces  from  the  bonds  of  matrimony.  Our  changed 
conditions  brought  about  by  the  Revolution,  and  our  religion 
differing  so  broadly,  and  customs  varying  so  greatly,  from  the 
former  Spanish  subjects,  the  rule  of  the  canon  law  as  admin- 
istered by  Spain  at  that  time  had  little  or  no  application  to  us  in 
matters  of  divorce.  That  law  recognized  but  two  causes  for  a 
divorce  a  vinculo.  They  were,  first,  where  two  infidels  are 
united  in  marriage,  one  is  united  to  the  Catholic  faith,  and  the 
other  attempts  to  molest  and  divert  him  or  her  from  the  faith, 
the  convert  may  marry  another  person ;  second,  where  a  marriage 
has  been  contracted  lawfully,  but  not  consummated,  if  one  of 
them  then  enters  into  a  convent,  the  other  remains  absolutely 
free  to  contract  another  marriage.  Many  causes  were  recognized 
AS  sufficient  to  authorize  a  separation  from  bed  and  board, — 
such  as  adultery ;  where  one  turns  heretic,  Jew,  or  Mahometan ; 
when  one  of  them  instigates  the  other  to  commit  crime;  cruel 
treatment ;  insanity ;  and  disputes  and  contests  endangering  the 
life  of  one  or  the  other.*'  But  by  act  of  Congress  December  18, 
1837,  it  was  expressly  declared  that  the  district  courts  should 

18  Schmidt's   CivU  Law,   art.   31, 
p.  9. 
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have  power  to  hear  and  determine  all  suits  for  divorce  or  for 
separate  maintenance,  and  might  decree  divorces  as  well  from 
the  bonds  of  matrimony  as  from  bed  and  board,  or  for  separate 
maintenance.  Probably  the  power  thus  conferred,  to  grant  di- 
vorces, without  any  express  restrictions  upon  its  exercise,  should 
be  regarded  as  equivalent  to  the  power  in  the  statutes  in  some  of 
the  states,  by  which  a  court  is  authorized,  in  addition  to  its 
right  to  decree  separation  for  prescribed  causes,  to  also  grant 
divorces  in  other  cases  where  it  may  be  satisfied  of  the  justice  of 
the  application,  or  considers  it  reasonable  and  proper  that  the 
application  should  be  granted.  This  is  believed  to  have  been 
the  construction  and  practical  effect  of  the  act.^*  The  act  was 
superseded  by  the  act  of  January  6,  1841,  and  expressly  repealed 
a  few  years  later,  1846.  This  last  act  has  always  been  under- 
stood as  defining  the  causes  for  which  a  divorce  may  be  granted, 
and  limiting  them  to  those  fairly  falling  within  those  mentioned ; 
to  wit,  adultery,  abandonment,  cruel  treatment,  and  outrages 
from  one  toward  the  other  such  as  render  their  living  together 
insupportable.  So  much  for  divorces  a  vinculo  for  causes  aris- 
ing subsequent  to  the  marriage.  The  act  of  1841  authorized 
the  district  court  to  grant  nullity  decrees  for  causes  existing  at 
the  time  of  marriage. 

§  519.  Present  statutes. 

^*The  district  court  shall  have  power  to  hear  and  determine 
suit  for  the  dissolution  of  marriage,  where  the  causes  alleged 
therefor  shall  be  natural  or  incurable  impotency  of  body  at  the 
time  of  entering  into  the  marriage  contract,  or  any  other  imped- 
iment that  renders  such  contract  void,  and  shall  have  power  and 
authority  to  decree  the  marriage  to  be  null  and  void."** 

"A  divorce  by  separation  from  the  bonds  of  matrimony  may 
be  decreed  in  the  following  cases : 

"1.  Where  either  the  husband  or  wife  is  guilty  of  excesses, 
cruel  treatment,  or  outrages  toward  the  other,  if  such  ill  treat- 
ment is  of  such  a  nature  as  to  render  their  living  tc^ther  insup- 
portable. 

IS  Shannan  v.  Sharman,   18  Tex.  •©  Vernon's  Sayles*  Tex.  Civ.  Stat. 

521.  art.  4630. 
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"2.  In  favor  of  the  husband,  where  the  wife  shall  have  been 
taken  in  adultery,  or  where  she  shall  have  voluntarily  left  his 
bed  and  board  for  the  space  of  three  years,  with  the  intention  of 
abandonment. 

"3.  In  favor  of  the  wife,  where  the  husband  shall  have  left 
her  for  three  years,  with  intention  of  abandonment,  or  where  he 
shall  have  abandoned  her  and  lived  in  adultery  with  another 
woman. 

"4.  In  favor  of  either  the  husband  or  wife,  when  the  other 
shall  have  been  convicted,  after  marriage,  of  a  felony  and  im- 
prisoned in  the  state  prison ;  provided,  that  no  suit  for  divorce 
shall  be  sustained  because  of  the  conviction  of  either  party  for 
felony  under  twelve  months  after  final  judgment  of  conviction, 
nor  then  if  the  governor  shall  have  pardoned  the  convict;  pro- 
vided, that  the  husband  has  not  been  convicted  on  the  testimony 
of  the  wife,  nor  the  wife  on  the  testimony  of  the  husband."  * 

"Provided,  further,  that  in  addition  to  the  grounds  for  divorce 
now  provided  by  statute,  that  where  any  husband  and  wife  have 
lived  apart  without  cohabitation  for  as  long  as  ten  years,  the 
same  shall  be  sufficient  grounds  for  divorce."  * 


§  520.  Jurisdiction  and  venue. 

The  district  court  has  exclusive  original  jurisdiction  of  all 
cases  of  divorce,*  and  for  annulment  of  the  marriage ;  *  and  an 
appeal  lies  to  the  court  of  civil  appeals,*  but  not  to  the  supreme 
court.  The  decision  of  the  court  of  civil  appeals  is  final,  even 
though  there  is  also  involved  along  the  divorce  case  a  question 
of  the  property  rights  of  the  parties.  Such  fact  gives  the  su- 
preme court  no  jurisdiction.® 

"Xo  suit  for  divorce  from  the  bonds  of  matrimony  shall  be 
maintained  in  the  courts  of  this  state  unless  the  petitioner  for 
such  divorce  shall,  at  the  time  of  exhibiting  his  or  her  petition, 
be  an  actual  bona  fide  inhabitant  of  the  state  for  a  period  of 

1  Id.  art.  4C31.  »  Id.  art.  1589. 

2  Id.  art.  4632.  See  post,  §  530.              6  Kcllett  v.  Kellett,  94  Tex.  206, 

3  Id.  art.  1705.  69  S.  W.  809:  Cole  v.  State,  —  Tex. 

4  Id.  art.  4030.  — ,   170  S.  W.   1036. 
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twelve  months,  and  shall  have  resided  in  the  county  where  the 
suit  is  filed,  six  months  next  preceding  the  filing  of  the  suit."  ^ 

The  wife  may  sue  in  the  county  of  her  residence,  without 
reference  to  the  husband's  residence,  or  the  place  where  the  of- 
fense for  which  the  divorce  is  sought,  occurred.'  The  residence 
required  is  a  continuous,  actual,  good-faith  residence,  as  distin- 
guished from  a  constructive  residence,  while  the  plaintiff 
actually  resides  in  another  county.*  And  such  residence  must 
have  continued  for  the  full  time  prescribed  by  statute  before  the 
filing  of  the  petition.^®  But  it  is  not  required  that  the  plaintiff 
must  actually  spend  every  day  or  every  week  in  such  county," 
but  the  greater  portion  of  her  time  must  be  passed  there."  And 
a  decree  entered  in  a  case  where  such  residence  is  wanting  is 
erroneous,  and  may  be  set  aside  in  a  direct  proceeding  instituted 
for  that  purpose." 

The  wife  on  being  abandoned  by  her  husband,  or  op  abandon- 
ing him  for  cause,  may  choose  her  own  residence  for  purposes  of 
venue  in  her  divorce  proceeding."  The  defendant's  residence, 
in  a  divorce  suit  proper,  is  immateriaL  He  may  be  a  nonresi- 
dent of  the  state.** 

In  the  statutory  action  to  annul  a  marriage,  a  different  rule 
as  to  venue  applies.  The  statute  of  venue  in  divorce  cases  uses 
the  phrase,  "suits  for  divorce  from  the  bonds  of  matrimony,"  to 
designate  an  action  to  separate  those  validly  married,  as  dis- 
tinguished from  an  action  to  annul  a  marriage.  So  that  the 
venue  of  such  an  action  is  not  ruled  by  article  4632  of  the  stat- 
utes, nor  by  subdivision  16  of  the  general  venue  statutes,"  ex- 
cepting divorce  cases  in  the  language  above  quoted."    But  the 


7  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  4632;  see  post,  §  530. 

•  Jones  V.  Jones,  60  Tex.  451. 

»  Michael  v.  Michael,  34  Tex.  Civ. 
App.  630.  79  S.  W.  75. 

W  Brashear  v.  Brashear,  —  Tex. 
Civ.  App.  — ,  99  S.  W.  568. 

11  McLean  v.  Randell,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  1116. 

M  Dickinson  v.  Dickinson,  —  Tex. 
Civ.  App.  —,  138  S.  W.  205. 

18  Ibid. 


14  McLean  v.  Randall,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  1116;  Mont- 
morency V.  Montmorency,  —  Tex. 
Civ.  App.  — ,  139  S.  W.  1168. 

1«  Trevino  v.  Trevino,  64  Tex.  261 ; 
Stuart  V.  Cole,  42  Tex.  Civ.  App. 
478,  92  S.  W.  1040. 

16  Vernon's  Sayles*  Tex.  Civ.  SUt. 
art.  1830. 

n  Schneider  v.  Rabb,  100  Tex.  211, 
97  S.  W.  463. 
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defendant  may  insist  on  his  right  to  be  sued  in  the  county  of  his 
residence." 

But  it  would  seem,  if  the  court  has  jurisdiction  of  plaintiffs 
petition,  it  also  has  jurisdiction  of  the  defendant's  cross  bill  for 
a  divorce,  independently  of  his  residence  for  the  required  time 
if  the  suit  had  been  originally  brought  by  him." 

If  the  original  petition  fails  to  show  the  venue,  or  for  any 

reason  an  amended  petition  is  filed,  such  amendment  determines 

the  venue  of  the  case,  independently  of  the  superseded  plead- 
so 

The  power  of  the  court  to  grant  divorces  for  causes  arising 
after  marriage  is  restricted  to  those  enumerated  in  the  statute.^ 

§  521.  Parties. 

Ordinarily,  of  course,  the  only  formal  parties  to  a  divorce  case 
are  the  husband  and  wife.  But  there  may  be  others.  To  the 
general  rule  that  all  persons  interested  in  the  subject-matter  of 
the  controversy  may  be,  and  should  be,  made  parties  to  the  liti- 
gation, a  divorce  case  is  no  exception.  When  another  is  inter- 
ested in  property  in  controversy  in  a  divorce  proceeding,  he  is 
a  proper  party,*  and  he  may  intervene  for  the  purpose  of  pro- 
tecting his  rights  in  the  controversy.*  Upon  the  same  principle, 
doubtless,  one  might  intervene  and  ask  for  the  custody  of  the 
children. 

Again,  in  an  action  to  annul,  where  the  plaintiff  is  a  minor 
(if  the  husband,  for  marriage  emancipates  the  female),  or  an 
insane  person,*  he  or  she  should  be  represented  by  a  guardian 
or  next  friend.* 


W  Schneider  v.  Rabb,  —  Tex.  Civ. 
App.  — ,  100  S.  W.  163. 

W  Johnson  v.  Johnson,  —  Tex. 
Civ.  App.  — ,  107  S.  W.  578;  Charl- 
ton V.  Charlton,  —  Tex.  Civ.  App. 
— ,  141  S.  W.  290. 

«0  Dunlop  V.  Dunlop,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  715. 

1  Wright  V.  Wright,  6  Tex.  3; 
Sharman  v.  Sharnian,  18  Tex.  521. 

« Faulk   V.    Faulk,   23    Tex.    653; 


Boyd  V.  Ghent,  93  Tex.  543,  57  S. 
W.  25;  Winfree  v.  Winfree,  —  Tex. 
Civ.  App.  — ,  139  8.  W.  36. 

SWoeltz  V.  Woeltz,  —  Tex,  Civ. 
App.  — ,  57  S.  W.  906;  Weaver  v. 
Manley,  46  Tex.  Civ.  App.  133,  101 
S.  W.  848. 

4  Schneider  v.  Rabb,  —  Tex.  CJiv. 
App.  — ,  100  S.  W.  163. 

ft  See  also  Holland  ▼.  Riggs,  53 
Tex.  Civ.  App.  367,  116  S.  W.  167. 
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Our  statute,  unlike  some  of  the  other  states,  has  not  authorized 
a  co-respondent  to  appear  and  be  heard  in  the  case. 

§  522.  Annulment  of  marriage. 

The  only  impediment  mentioned  in  the  statute  as  rendering 
void  the  marriage  is  natural  or  incurable  impotency  of  the  body 
at  the  time  of  entering  into  the  marriage  contract.  The  power 
to  annul  for  other  impediments  is  given,  but  only  for  those  im- 
pediments which  have  the  effect  of  rendering  void  the  contract. 
Here  we  are  met  with  difficulty.  In  many  instances  it  is  quite 
easy  to  determine  whether  or  not  a  marriage  contract  is  void; 
in  others  it  is  not  an  easy  task.  The  difficulty  is  greatly  aug- 
mented by  the  very  lax  use  of  the  word  "void."  The  canonical 
disabilities  of  consanguinity,  affinity,  and  impotency  rendered 
the  marriage  voidable  only ;  while  the  statute  speaks  of  impedi- 
ments rendering  the  contract  void.  But  by  providing  a  jurisdic- 
tion with  authority  to  decree  their  nullity,  the  law  doubtless 
intends  to  employ  the  word  in  its  milder  sense.  That  is,  that 
such  marriages  may  be  annulled  or  declared  void  upon  applica- 
tion by  one  of  the  parties.  This,  as  commonly  understood,  has 
reference  only  to  marriages  that  are  said  to  be  voidable.  Strict- 
ly speaking,  a  void  marriage  is  one  good  for  no  purpose,  whose 
invalidity  may  be  asserted  anywhere,  at  any  time,  by  any  person, 
either  during  the  lifetime  or  after  the  death  of  the  parties, 
whether  the  question  arises  directly  or  collaterally.*  When 
tested  by  this  rule,  few  marriages  are  really  void.  But  a  great 
variety  are  nevertheless  voidable,  and  liable  to  be  declared  null 
upon  application  of  one  of  the  parties  during  their  lifetime. 
Seeing  the  manner  of  its  use  in  the  statute,  the  purposes  of  our 
immediate  discussion  will  be  sufficiently  subserved  to  omit  of 
any  attempted  distinction  in  treating  these  marriages  which 
under  strict  rules  would  be  classed  as  void,  or  as  voidable  only. 

Those  marriages  specifically  interdicted  by  statute  undoubted- 
ly may  be  declared  null  and  void.  Marriages  within  the  prohib- 
ited degrees,'  intermarriages  between  whites  and  Africans  or  the 
descendants  of  Africans,'  and  where,  under  the  penal  law,  such 

•  Bishop,  Marr.  &  Div.  105.  »  Ante,  §  6. 

1  Ante,  §  6. 
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marriage  is  bigamous  as  to  one  of  the  parties, — are  all  common- 
place illustrations  of  the  impediments  contemplated  by  the  stat- 
ute. In  determining  the  validity  of  a  marriage  contract,  no  very 
different  rule  is  applied  from  that  applicable  to  other  contracts 
There  must  be  the  assent  of  both  parties.  Where  one,  then, 
because  of  insanity,  is  incapable  of  consenting,  there  is  an  im- 
pediment which  ought  to  render  void  the  attempted  contract* 
So,  a  marriage  attempted  by  persons  of  immature  years — seven 
at  common  law — was  absolutely  void,  and  if  over  seven,  and  yet 
under  fourteen  in  males  and  twelve  in  females,  voidable  by  either 
upon  reaching  that  age,  to  wit,  fourteen  in  males  and  twelve  in 
females.  Since  if  there  be  a  natural  or  incurable  impotency  of 
one  of  the  spouses  there  can  be  no  perfect  consummation  nor  pro- 
creation, the  parties  should  have  their  sexual  organs  and  capabil* 
ities  essentially  complete.  "For  without  sexual  intercourse," 
said  Lord  Penzance,  '^the  ends  of  marriage,  the  procreation  of 
children,  and  the  pleasures  and  enjoyments  of  matrimony,  can- 
not be  attained."  ^®  Bishop  defines  impotency  to  be  "such  an 
incurable  sexual  incapacity  as  admits  of  neither  copulation  nor 
procreation."*^  It  is  partly  upon  the  ground  of  the  inability  to 
consummate  the  marriage,  and  partly  on  the  ground  of  fraud, 
that  impotency  is  a  groimd  for  nullity.  For  that  fraud  which 
would  ordinarily  avoid  any  other  contract  would  likewise  avoid 
a  marital  one. 

§  523.  Same;  wife  enceinte  at  marriage. 

That  the  wife  is  pregnant  by  him  at  the  time  of  their  mar- 
riage is  no  ground  for  a  divorce  in  favor  of  the  husband.  He 
can  hardly  claim  that  he  was  imposed  upon  by  a  condition  for 
which  his  own  criminal  act  or  culpable  negligence  is  responsible. 
Some  of  the  authorities  assert  that  if  pregnancy  at  marriage  is 
under  any  circumstances  an  impediment  to  marriage,  it  must 
be  because  it  will  impose  upon  the  husband  a  spurious  off- 
spring." However,  it  would  appear  to  be  an  impediment  for 
the  further  reason  that  an  immediate  copulation  and  procreation 

»  Bishop,  Marr.  &  Div.  128.  H  Bishop,  Marr.  &  Div.  324. 

10  G.  V.  G.  L.  R.  2  Trob.  &   Div.  18  Reynolds  v.  Reynolds,  3  Allen, 

287.  005. 
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would  be  impossible.  Aside  from  the  question  of  impediment, 
it  ought,  under  most  circumstances,  to  be  considered  such  a 
species  of  fraud  as  would  entitle  him  to  a  dissolution."  In  the 
absence  of  rebutting  evidence  the  law  will  presume  that  a  child 
bom  so  soon  after  the  marriage  as  to  show  it  was  begotten  before 
marriage  was  begotten  by  him  who  became  the  husband,  and  a 
decree  of  annulment  for  antenuptial  pregnancy  be  refused.** 
But  where  the  evidence  shows  that  the  husband  is  not  the  father 
of  such  illegitimate  child,  it  is  ground  for  annulment  in  his 
favor,"  unless  he  has  in  some  way  condoned  the  offense. 

Antenuptial  incontinence  of  the  wife  is  not  ground  for  dis- 
solution of  the  marriage.  Its  concealment  is  not  such  fraud  as 
will  entitle  the  complaining  party  to  a  decree."  That  the  hus- 
band has  been  deceived  with  respect  to  his  wife's  morals  is  not 
distinguishable  on  principle  from  his  being  deceived  with  re- 
spect to  her  antecedents,  her  accomplishments,  or  her  wealth. 
Sexual  incontinence,  as  the  law  regards  crime,  is  not  nearly  so 
great  an  offense  as  many  others  which  no  one  would  think  of 
asserting  as  an  impediment  to  the  consummation  of  a  marriage 
contract" 

§  524.  Same;  fraud  or  durett. 

Clearly,  a  marriage  procured  by  force  or  fraud  lacks  a  very 
essential  element  of  every  valid  contract,  to  wit,  an  intelligent 
and  willing  or  free  assent.  It  has  always  been  considered  void- 
able." As  early  as  1854,  Hemphill,  Ch.  J.,  upon  a  case  where 
the  marriage  license  was  procured  by  the  husband  upon  a  false 
affidavit  of  the  wife's  age,  held  that  such  fraud  upon  the  wife, 
she  being  of  tender  years,  and  repudiating  the  marriage  as  soon 
as  the  fraud  was  discovered,  was  sufficient  to  authorize  a  disso- 
lution.    For  reasons,  he  said:     "His  crime,  then,  if  he  swear 

WMcCulloch    ▼.     McCulloch,    69  IB  Johnson    v.    Johnson,    —   Tex 

Tex.  682,  5  Am.  St.  Rep.  96,  7  S.  W.  Civ.  App.  — ,  152  S.  W.  661. 

593;    Harrell    v.    Harrell,   —   Tex.  "Griggs  v.  Griggs,  —  Tex.  Civ. 

Civ.  App.  — ,  42  S.  W.  1040.  App.  — ,  61  S.  W.  941. 
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falsely  in  relation  to  the  age  or  condition  of  the  female  whom 
he  represents  and  for  whom  he  is  acting,  not  only  covers  himself 
with  infamy,  but  involves  her,  at  least,  in  her  possible  apprehen- 
sions, in  moral,  though  not  legal,  guilt ;  and  can  anyone  doubt, 
if  she  were  warned  previous  to  the  ceremony  of  the  commission 
of  the  crime,  but  that  she  would  shrink  from  the  marriage  as 
she  would  from  a  gulf  that  had  yawned  for  her  destruction? 
Whether  the  marriage,  as  in  this  case,  be  valid  at  common  law 
by  consent  of  parties  or  not,  yet  the  plaintiff,  and  others  in  her 
situation,  might  very  justly  be  unwilling,  and  refuse,  to  join  in 
the  rites,  unless  under  the  sanction  of  the  statute;  they 
might  decline  a  marriage  which  not  only  could  not  appear  from 
the  proper  offices  to  have  been  legally  consummated,  but  which 
those  very  offices  would  show  to  have  been  celebrated  under  licen- 
ses obtained,  and  which  could  not  have  been  procured  otherwise 
than,  by  perjury  and  fraud.  The  records  of  those  offices,  in- 
stead of  being  testimonials  of  the  due,  orderly,  and  regular  com- 
pletion of  the  marriage,  would,  at  least  as  one  of  their  eifects, 
be  perpetual  memorials  of  the  shame  and  infamy  in  which  the 
marriage  originated,  and  of  the  malignant  auspices  under  which 
it  was  perfected.  .  .  .  Can  the  law  condemn  this  victim  of 
deception  to  a  perpetual  association  with  the  criminal  by  whom 
she  has  been  inveigled  into  what,  as  to  her,  should  be  regarded 
as  a  mere  mockery  of  marriage?  If  so,  the  boast  of  the  law, 
that  all  its  partialities  expire  in  its  antipathy  to  fraud,  will  be 
but  mere  idle  w^ords,  having  no  foundation  in  truth.  A  license 
procured  by  fraud  and  perjury  will  have  the  same  sanction  as 
one  based  in  truth,  although  immediately  repudiated  by  the  in- 
nocent party  on  whom  it  is  attempted  to  be  imposed."**  The 
court  limits  the  scope  of  its  decision,  however,  very  properly  to 
exclude  those  cases  where  the  marriage  has  been  consummated 
under  similar  circumstances,  and  where  the  parties  have  lived 
together  as  husband  and  wife.  Such  assent  would  give  validity 
to  the  marriage,  and  one  could  not,  after  acquiescence,  be  per- 
mitted to  repudiate  it  for  this  reason. 

Any  force  or  fraud  that  prevents  a  free  exercise  of  the  right 

W  Robertson  v.  Cole,  12  Tex.  356. 
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to  assent  or  disapprove  will  ordinarily,  if  availed  of  in  time,  be 
sufficient.  It  would  be  a  fraud  to  substitute  another  for  the  in- 
tended husband  or  wife,  without  the  knowledge  or  consent  of 
the  contracting  party  thus  imposed  upon.  And  doubtless  no 
<5ourt  could  be  found  that  would  lay  upon  the  unfortunate 
victim  of  such  fraud,  as  was  imposed  upon  Jacob  of  old,  the 
onerous  burden  of  seven  years'  servitude  to  rid  himself  of  such 
an  unwelcome  spouse.  This  is  upon  the  principle  that  he  con- 
sents to  marry  one,  but  not  the  person  whom  he  actually  does 
marry.  A  very  different  case  might  arise  where  one  falsely  im- 
personated another,  and  thereby  induced  a  person  to  marry  him. 
A  reputed  recent  occurrence  illustrates.  A  man  dressing  him- 
self in  the  uniform  of  a  United  States  Naval  officer  sought  and 

obtained  an  introduction  to  a  lady  as  Capt.  of  the 

United  States  Battleship ,  the  lady  had  not  previously 

known  Capt.  .     His  offer  of  marriage  was  accepted, 

and  the  parties  married.  Here  there  was  an  agreement  to  marry 
the  very  individual  to  whom  the  lady  was  actually  married. 
The  deception  was  as  to  his  real  name,  and  especially  as  to  the 
position  which  he  claimed  to  hold  in  the  government  employ. 
Logically,  this  was  no  ground  for  an  annulment  of  the  contract. 
Neither  is  it  groimd  for  annulment,  as  for  fraud,  that  the  wife 
before  marriage  falsely  represented  to  the  husband  that  she  was 
pregnant.** 

A  marriage  consummated  to  escape  the  punishment  for  a 
violation  of  the  seduction  law  would  not  be  one  procured  by 
force.*  Here  the  husband  assents  willingly  to  the  marriage.  It 
can  make  no  difference  what  his  reasons  are  for  assenting,  they 
may  be  never  so  urgent,  yet  he  is  free  to  accept  or  decline  the 
marriage.  True,  if  he  declines  he  may  suffer  the  punishment 
for  an  offense  already  committed,  and  the  force  of  the  cir- 
cumstances may  compel  him  to  accept  marriage ;  yet  it  is  not  a 
marriage  procured  by  force,  as  that  word  is  commonly  applied 
to  contracts.  If,  however,  the  arrest  be  unlawful  or  void,  mar- 
riage under  it  to  regain  one's  liberty  would  be  procured  by 
duress,  and  he  be  entitled  to  a  decree.*    In  all  cases  where  dis- 

M  Young  V.  Young,  —  Tex.  Civ.  i  Johns  v.  Johns,  44  Tex.  40. 

App.  — ,  327  S.  W.  898.  •  Bishop,  Marr.  k  Div.  212. 
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solution  is  sought  upon  the  ground  of  duress  or  fraud,  clearly 
the  greatest  diligence  is  required  after  the  discovery  of  the 
grounds.  For  courts  \vill  be  quick  to  detect  acquiescence,  and 
slow  to  disturb  the  stability  of  the  marriage  relation,  except  in 
the  most  deserving  cases. 

§  525.  Cruelty,  excesses  and  outrages. 

If  ill  treatment  by  husband  or  wife  of  the  other  is  of  such 
character  as  to  render  their  living  together  insupportable,  it  is 
cause  for  divorce.  This  allows  of  very  great  latitude.  A  variety 
of  circumstances  is  to  be  taken  into  consideration  in  determining 
upon  it,  and  much  latitude  is  allowed  the  judge  or  jury  trying 
the  case.*  We  shall  see  that  actual  personal  violence  is  not  alone 
contemplated.  The  word  "excesses"  seems  to  be  of  uncertain 
meaning,  and  can  hardly  add  to  the  force  of  the  comprehensive 
words  "cruelty"  and  "outrages."  What  is  meant  by  these  ex- 
pressions is  a  matter  of  law.  Ordinarily  the  word  "cruelty"  in 
such  connection  means  such  act  or  acts  as  endanger  or  threaten 
the  life,  limb,  or  health  of  the  aggrieved  party.  The  jury  is  to 
pass  upon  the  existence  of  the  facts  supposed  to  amount  to  such 
ill  treatment,  and  the  court  determines  whether  or  not  the  facts 
constitute  such  "cruelty"  or  "outrages"  as  to  render  their  living 
together  insupportable.*  The  cruelty  or  outrage  to  the  wife 
must  be  to  her  individually, — an  injury  to  her  person  or  feel- 
ings, not  an  outrage  against  law  or  morals  generally;*  suci  as 
making  an  assault  upon  her  person,®  or  making  false  and  cruel 
charges  against  her,  such  as  amount  to  an  outrage  upon  her  sensi- 
bilities, as  will  be  seen  in  the  succeeding  section.  While  a 
slight  and  single  instance  of  assault  and  battery,  if  accompanied 
by  other  circumstances  which  go  to  make  such  treatment  insup- 
portable, will  be  sufficient  to  authorize  a  decree,"'  yet,  clearly,  it 
is  not  every  outburst  of  anger,  even  if  accompanied  by  actual 
violence,  that  ought  to  decree  a  perpetual  severance  of  the  mari- 
tal relation.  We  shall  see  that  the  circumstances  surrounding 
the  ill  treatment  have  much  to  do  with  the  consequences.     Ee- 

3  Luhn  V.  Luhn,  —  Tex.  Civ.  App.  •  Lucas  v.  Lucas,  2  Tex.  113. 

— ,  93  S.  W.  525.  «  Taylor  v.   Taylor,   IS  Tex.  674. 
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crimination  may  defeat  entirely  what  would  otherwise  be  good 
cause  for  dissolution.  Even  aside  from  recrimination  and  con- 
donation, if  the  circumstances  indicate  that  the  act  of  cruelty 
was  not  such  as  would  be  likely  seriously  to  endanger  the  person 
or  feelings  of  the  injured  one,  and  would  probably  not  occur 
again,  and  did  not  amoimt  to  such  ill  treatment  as  to  make 
longer  marital  relations  insupportable,  most  clearly  it  would  be 
a  perversion  of  the  law  to  grant  a  divorce  for  it.  Neither  cruel- 
ty nor  blows  are  made  causes  for  divorce  eo  nomine. 

The  act  of  the  husband  in  communicating  to  his  wife  a  ve- 
nereal disease  is  such  cruelty  to  the  person  and  health  as  may 
amount  to  cause  for  divorce.* 

The  wife's  refusal  to  engage  in  sexual  intercourse  is  not  neces- 
sarily ground  for  divorce,  depending  largely  upon  the  circum- 
stances, such  as  her  condition  of  health,  probable  ill  effects  of 
childbirth,  the  husband's  age,  health,  virility,  and  the  like.* 

§  526.  Same;  aflFecting  the  mind. 

By  far  the  most  frequent  occurrences  of  cruelty  and  outrages 
are  those  which  do  not  consist  of  personal  violence  in  the  sense  of 
assault  and  batteries,  but  of  false  and  wicked  charges  and  slan- 
derous words  and  mental  injuries  and  provocations,  spoken  of 
and  to  one  spouse  by  the  other.  The  ill  treatment  contemplated 
by  the  statute  has  often  been  held  to  include  injury  to  the  feel- 
ings and  sensibilities,  as  well  as  physical  injuries.  Indeed,  no 
more  serious  injury  or  wicked  cruelty  could  well  be  imagined 
than  the  false  and  wicked  imputations  of  a  depraved  and  foul 
husband  aspersing  the  good  name  of  his  wife,  and  charging  her 
with  sexual  sin,  or  similar  crimes.  It  is  well  calculated  to  work 
infinitely  more  serious  results  to  the  conjugal  felicity  than  mere 
personal  violence ;  more  calculated  to  render  their  living  together 
insupportable.  As  already  indicated,  the  fact  of  personal  vio- 
lence, even  when  it  amounts  to  an  actual  blow,  is  not  of  controll- 
ing consequence.  If  there  be  reasonable  apprehension  of  personal 

8.  W.  167;  Powell  v.  Powell,  —  Tex.  •  Varner  ▼.  Varner,  35  Tex.  Civ. 

Civ.  App.  — ,  170  S.  W.  111.  App.  381,  80  S.  W.  386;  Lohmuller 

•  Hanna   v.    Hanna,    3   Tex.    Civ.  v.  Lohmuller,  —  Tex.  Civ.  App.  — , 

App.  51,  21  S.  W.  720.  135  S.  W.  761. 
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violence  of  such  character  as  interdicted  by  the  statute,  that  is 
sufiScient ;  vfhile  it  may  yet  happen  that  actual  violence  inflicted 
is  not  of  that  character.  Many  things  are  to  be  considered, — 
the  habits  and  character  of  the  parties ;  their  previous  training 
and  their  standing  in  society ;  the  provocation  given  by  the  com- 
plaining party ;  the  frequency  of  the  allied  ill  treatment ;  and 
the  like  facts.  In  the  nature  of  the  thing,  however,  this  appre- 
hension cannot  be  predicated  of  mental  injury,  or  ill  treatment 
affecting  only  the  sensibilities.  There  must  be  an  actual  inflic- 
tion of  such  injury;  and  here,  again,  the  jury  judging  of  the 
truth  of  the  existence  of  such  things,  the  court  determines  their 
sufficiency  under  the  statute.  It  is  said  in  one  of  the  cases  " 
that  a  constant  dread  of  violence  might  render  a  wife's  married 
life  insupportable,  and  that  this  is  all  that  is  required  by  our 
statute  to  authorize  a  divorce.  The  dread,  however,  that  was 
shown  to  exist  in  that  case,  had  just  foundation  in  fact ;  physical 
violence  had  already  been  committed  upon  the  person  of  the 
wife,  and  numerous  acts  and  declarations  of  the  husband  had 
already  occurred  to  very  justly  give  the  wife  cause  for  alarm; 
and  the  language  must  be  taken  with  this  qualifying  informa- 
tion.*^ The  ordinary  meaning  of  "cruelty,"  as  used  in  the 
statute,  is  broad  enough  to  include  outrages  upon  the  feelings, 
inflicting  mental  pain  or  anguish;  such  as  charging  the  wife 
with  being  a  prostitute,  or  with  unchastity ;"  a  series  of  studied 
vexations  and  deliberate  insults  and  provocations,  without  appre- 
hension of  personal  violence  or  bodily  hurt;"  murder  of  the 
wife's  child  by  the  husband;"  menacing  the  wife  with  a  whip 
and  a  chair,  forcing  her  to  flee  for  safety,  accompanied  by 
violently  abusive  language  to  her  mother  and  sister,  forbidding 

10  Huilker  ▼.  Huilker,  64  Tex.  1  Shook  ▼.  Shook,  —  Tex.  Civ.  App. 
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them  to  wait  upon  her  in  her  confinement ;  **  threats  to  murder 
wife  "  calling  the  wife  a  d — d  strumpet  and  bitch,  and  charging 
her  with  taking  his  money ;  "  and  similar  charges,  provocations, 
and  insults."  But  in  the  nature  of  things,  considering  the 
proneness  of  man  to  err,  and  the  levity  usually  attached  to  such 
charge  when  made  against  a  man  as  compared  with  the  serious- 
ness of  it  when  made  against  a  woman,  a  charge  by  the  wife 
against  the  husband,  accusing  him  of  adultery,  will  not  ordina- 
rily amount  to  such  ill  treatment  as  to  give  cause  for  divorce." 
It  at  last,  however,  is  a  question  of  fact,  and  such  charges 
might,  considering  the  circumstances  attending  them,  the  stand- 
ing of  the  parties,  the  temperament  of  the  husband,  and  their 
actual  effect  upon  him,  be  suflScient  to  support  a  decree  of  di- 
vorce.*® The  mere  fact  that  the  wife  made  an  unsuccessful  atr 
tempt  to  place  the  husband  under  a  peace  bond  for  alleged  threats 
against  her  will  not,  of  itself,  amount  to  cruelty  or  outrage,*  nor 
will  the  expression  of  the  wife  of  her  belief  that  her  husband 
intended  to  kill  her.'  Neither  will  the  husband's  conduct  in 
stealthily  abandoning  the  wife  and  carrying  away  their  baby 
girl  eleven  months  old  amount  to  such  cruelty  toward  the  wife 
as  to  authorize  a  divorce.*  But  the  wife's  amorous  or  lascivious 
conduct  with  other  men,  even  short  of  adultery,  may  amount 
to  such  excesses  as  to  warrant  the  decree.* 

Quarreling,  and  occasional  outbursts  of  temper,  accompanied 
by  no  threatened  injury,  are  not  causes.*     Incompatibility  of 
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tempers ;  failure  of  the  husband  to  support  the  wife ;  •  declara- 
tions of  lack  of  respect  and  love,  or  mere  profane  and  violent 
language/ — are  likewise  not  sufficient  to  amount  to  cruelty  or 
outrages.  When  a  woman  marries,  she  assumes  the  risk  of  her 
husband's  supporting  her,  and  his  failure  to  do  so,  where  such 
failure  is  the  result  of  misfortune,  rather  than  intentional 
neglect,  will  not  entitle  her  to  a  dissolution  of  the  marriage 
ties.  So,  too,  when  a  man  marries  a  woman  he  assumes  the 
risk  of  her  loving  him,  and  of  their  tempers  being  compatible; 
if  it  prove  otherwise,  the  sacred  relation  of  husband  and  wife 
cannot  be  severed  for  so  slight  a  cause.*  It  is  not  intended  to 
be  understood  from  what  has  been  said  that  the  husband's 
derelictions  may  not  in  any  case  amount  to  cruelty  and  oiitrages 
within  the  statute,  for  clearly  they  may.  Where  there  is  a 
wilful  failure  to  supply  medicine  and  a  physician  when  sick, 
or  food  and  raiment  when  necessary,  such  acts  may  seriously 
endanger  the  health  and  painfully  distress  the  mind,  in  such 
manner  and  to  such  extent  as  to  justify  a  divorce.* 

It  has  been  suggested  that  where  the  evidence  fails  to  show 
physical  violence  by  the  husband  toward  the  wife,  and  fails  to 
show  such  cruel  treatment  of  her  as  to  produce  such  a  degree 
of  mental  distress  as  would  threaten  to  impair  her  health,  it 
would  be  insufficient.**  But  this  is  not  the  test.  The  test  is 
whether  or  not  it  renders  their  further  living  together  insup- 
portable.** And  whether  the  conduct  is  that  of  the  husband  or 
the  wife,  the  question  remains  for  the  jury  whether  it  is  of  the 
character  contemplated  by  the  statute." 

The  conduct  or  language  of  the  husband  making  charges 
against  the  wife,  to  have  the  effect  of  legal  cruelty,  must  be 


•  Loring  v.  Loring,  17  Tex.  Civ. 
App.  95,  42  S.  W.  642:  Barrett  v. 
Barrett,  —  Tex.  Civ.  App.  — ,  131 
S.  W^  821. 

7  Bingham  v.  Bingham,  —  Tex. 
Civ.  App.  — ,  H9  S.  W.  214. 

«  Scott  v.  Scott,  61  Tex.  119. 

9  Eastman  v.  Eastman,  75  Tex. 
473,  12  S.  W.  1107. 

10  Bush  V.  Biisli,  —  Tex.  Civ.  App. 
— ,  103  S.  W.  217:  Eastman  v.  East- 
man, 75  Tex.  473,   12  S.  W.  1107; 


Ryan  v.  Ryan,  —  Tex.  Civ.  App,  — , 
114  S.  W.  464. 

11  Rivers  v.  Rivers,  —  Tex.  Civ. 
App.  — ,  133  S.  W.  524. 

!•  Dawson  v.  Dawson,  —  Tex.  Civ 
App.  — ,  132  S.  W.  379;  Cunning 
ham  V.  Cunningham,  22  Tex.  Civ 
App.  6,  63  S.  W.  76;  Dority  v.  Dor 
ity,  —  Tex.  Civ.  App.  — ,  62  S.  W 
106;  Ingle  v.  Ingle,  —  Tex.  Civ 
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made  without  just  cause ;  as  said  in  Loring  y.  Loring,  17  Tex. 
Civ.  App.  95,  42  S.  W.  642,  "a  wife  cannot  complain  of  the 
charge  if  she  aroused  her  husband's  suspicions  by  her  indiscreet 
conduct.  .  .  .  For  if  the  words  are  provoked  by  her  con- 
duct, she  cannot  obtain  a  divorce,  as  the  remedy  is  in  her  power, 
if  she  will  mend  her  ways  or  explain  her  conduct  in  such  a 
way  as  will  remove  the  grounds  of  the  suspicions  which  pro- 
voked the  words."  And  the  same  authority  holds  that  the  hus- 
band is  not  only  justified  in  inquiring  into  his  wife's  suspicious 
conduct,  but  that  it  is  his  duty  to  do  so,  and  to  tell  her  of  his 
suspicions,  that  she  may  allay  them.  But  so  long  as  the  hus- 
band treats  his  wife  with  consideration  and  faithfully  observes 
his  promise  to  her,  it  can  make  no  difiFerence  what  his  conduct 
toward  the  outside  world  may  be,  no  court  will  hear  her  prayer 
for  separation.  To  the  world  he  may  be  an  outlaw,  a  brigand, 
the  "vilest  of  the  vile,"  yet  he  would  not  be  guilty  of  the 
excesses  defined  by  the  statute.  Such  excesses  must  affect  her 
directly,  not  remotely.^*  Justice  Lindsay  has  beautifully  said : 
"Unless  she  is  so  affected,  in  body  or  in  spirit,  duty  enjoins 
forbearance  and  submission,  and  the  fostering  of  the  sentiment 
expressed  in  the  distich  of  the  poet: 

"  *I  know  not,  I  ask  not,  if  guilt's  in  that  heart, 
I  but  know  that  I  love  thee,  whatever  thou  art.* "  1* 

§  527.  Abandonment. 

It  is  not  every  separation  that  is  an  abandonment;  nor  is 
it  every  abandonment  that  gives  ground  for  divorce.  Neither 
is  every  inexcusable  leaving  an  abandonment.  The  circum- 
stances surrounding  it  must  be  shown  to  establish  that  import- 
ant element, — the  intention  not  to  return  to  the  conjugal  so- 
ciety." Nor  is  the  intention  alone  sufficient  to  authorize  the 
suit,  unless  accompanied  by  an  actual  separation  for  the  period 
of  time  prescribed,  both  elements  being  essential  to  every 
abandonment."    The  mere  separation  of  the  spouses  for  three 

M  Sharman  v.  Sharman,  18  Tex.  W  Hare  v.  Hare,  10  Tex.  356. 

521.  lepinkard    v.    Pinkard,    14    Tex. 

W  Shreck  v.  Shreck,  32  Tex.  690,  356,  66  Am.  Dec.  129. 
5  Am.  Rep.  251. 
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years  does  not  authorize  a  divorce,  nor  even  necessarily  lead 
to  the  conclusion  that  there  was  the  intention  of  a  penuanent 
separation.  But  an  intended  permanent  separation  by  one 
spouse  from  the  other  without  sufficient  excuse,  for  the  pre- 
scribed period,  is  expressly  given  as  ground  for  divorce.  It 
is  not  required  that  the  abandonment  be  accompanied  by  any 
act  of  cruelty,  or  other  ill  treatment  whatever,  bare  separation 
l)eing  sufficient."  And  the  three  years  may  be  dated  from  the 
formal  design  not  to  return,  which  may  or  may  not  be  con- 
temporaneous with  the  separation."  This  intention  not  to 
return,  however,  is  shown  as  any  other  fact,  either  by  direct  or 
circumstantial  evidence.  The  abandonment,  to  be  ground,  must 
not  have  been  caused,  nor  assented  to,  by  the  complaining 
party."  If  the  husband  himself  voluntarily  abandon  the  wife 
he  cannot  have  a  decree  as  for  her  abandonment ;  **  or  if  he 
returns  for  a  time  to  her,  but  with  no  intention  of  resuming 
the  marital  relations,  his  abandonment  dates  from  the  first 
separation.*  It  must  have  been  the  deliberate  act  of  the  offend- 
ing spouse  without  legal  excuse  or  moral  justification.*  No 
separation  by  mutual  consent,  or  upon  good  cause,  can  meet 
the  requirements.  This  lack  of  assent  to  such  absence  must, 
too,  remain  with  the  complaining  party  for  the  full  period  of 
abandonment,  or  until  the  expiration  of  three  years.  For  if 
the  absenting  spouse  repent,  and  offer  to  return,  it  is  the  duty 
of  the  other  to  receive  him  back;  refusing,  no  divorce  can  be 
had  for  abandonment.'  If  one  by  his  cruelty  or  other  ill  treat- 
ment forces  his  wife  to  leave  him  for  her  own  protection,  such 
conduct  and  disposition,  being  kept  up  for  the  statutory  period, 
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would  of  themselves  render  him  guilty  of  desertion,  and  his 
wife  would  be  entitled  to  a  divorce  upon  that  ground  alone.* 

Involuntary  absence,  as  by  confinement  in  the  penitentiary,* 
or  in  an  insane  asylum,^  will  not  amoimt  to  abandonment. 

If  the  husband  is  living  in  adultery  with  another  woman, 
then  the  abandonment  need  not  be  continued  for  three  years, 
or  any  other  particular  time.  It  is  enough  that  he  has  aban- 
doned her  and  is  living  in  adultery.'' 

Mere  living  apart  without  cohabitation,  for  as  long  as  ten 
years,  now  is  sufficient  grounds  for  divorce.*  There  seems  to 
be  no  limitation  on  the  right  of  either  party  to  the  decree,  if 
the  separation  is  of  the  character  and  for  the  time  prescribed. 

§  528.  Adultery. 

It  is  ground  for  divorce  in  the  husband's  favor  if  the  wife 
"shall  have  been  taken  in  adultery."  To  authorize  a  decree  in 
the  wife's  favor,  the  husband  must  have  "abandoned  her  and 
lived  in  adultery  with  another  woman."  A  single  act  of  indis- 
cretion upon  the  part  of  the  weaker  vessel  exposes  her  to  the 
loss  of  her  husband  and  family;  his,  however  often  repeated, 
unless  accompanied  as  well  by  the  additional  sin  of  abandon- 
ment, is  not  matrimonial  sin  in  the  eye  of  the  law.*  By 
whose  authority  is  this  distinction  made  ? — this  premium  upon 
marital  licentiousness;  this  mandate  to  pure  wives  to  embrace 
adulterous  husbands !  Suffering  women  have  borne  it  meekly,, 
and  a  discussion  of  the  question  has  not  often  arisen.^* 

Adultery  as  a  ground  for  divorce  is  subject  to  this  qualifica- 
tion: "In  any  suit  for  divorce  for  the  cause  of  adultery,  if 
it  shall  be  proved  that  the  complainant  has  been  guilty  of  the 
like  crime,  or  has  admitted  the  defendant  into  conjugal  society 
or  embraces  after  he  or  she  knew  the  criminal  fact,  or  that  the 
complainant  (if  the  husband)  connived  at  his  wife's  prostitu- 

4 Camp  V.  Camp,  18  Tex.  528.  •Vernon's  Sayles'  Tex.  Civ.  Stat. 

•  Sharman   v.    Sharman,    18   Tex.      art.  4632. 

521.  •U.  art.  4631;  McAlister  v.  Mc- 

•  Pile  V.  Pile,  94  Ky.  308,  22  S.       Alister,  71  Tex.  695,  10  S.  W.  294. 
W.  216.  10  Johnson    v.    Johnson,   —   Tex. 

7  OTarrell  v.   O'Farrell,   56   Tex.       Civ.  App.  — ,  23  S.  W.  1022. 
Civ.  App.  61,  119  S.  W.  899. 
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tion,  or  exposed  her  to  lewd  company,  whereby  she  became 
ensnared  to  the  crime  aforesaid,  it  shall  be  a  good  defense  and 
a  perpetual  bar  against  said  suit;  or  if  it  appears  that  the 
adultery  complained  of  is  occasioned  by  collusion  of  the  parties, 
and  done  with  the  intention  to  procure  a  divorce,  or  where  both 
parties  shall  be  guilty  of  adultery,  then,  no  divorce  shall  be 
decreed."  ^^  It  seems  to  be  almost  universally  held,  both  in 
England  and  in  this  country,  independent  of  any  statute  upon 
the  subject,  that  one  himself  guilty  of  adultery  cannot  obtain 
a  divorce  against  the  other  upon  that  ground.  The  statute  is 
probably  declarative,  and  not  remedial.  It  seems  to  make  no 
difference  which  was  the  earlier  offense ;  or  that  plaintiff's  was 
conmiitted  after  the  separation  on  account  of  defendant's 
crime."  The  statute  denies  divorce  where  ^Tx)th  parties  shall 
be  guilty  of  adultery ;"  once  committed,  no  period  of  time  can 
remove  guilt ;  it  is,  and  ought  to  be,  a  perpetual  bar  to  a  divorce 
against  the  other  upon  that  ground,  and  it  is  held  to  be  a  bar 
even  as  to  all  grounds." 

In  case  the  husband  abandons  the  wife  and  lives  in  adultery 
with  another  woman,  neither  the  intention  of  abandonment  nor 
the  three  years'  absence  is  required  to  complete  the  wife's 
grounds  for  divorce." 

§  529.  Imprisonment  for  felony. 

It  is  by  force  of  the  statute  alone  that  imprisonment  in  the 
state  prison  is  ground  for  a  divorce.  The  mere  commission  of 
a  felony  is  not  of  itself  a  ground.^*  Previous  to  the  act, 
imprisonment  was  not  within  any  of  the  definitions  contained 
in  the  statute.^*  But  little  room  seems  to  be  left  for  questions 
concerning  the  act.  It  would  probably  make  no  difference  when 
the  crime  was  committed,  since  it  is  the  conviction  and  imprison- 
ment after  marriage  that  gives  cause  for  divorce.    It  was  doubt- 

11  Vernon's  Sayles'  Tex.  Civ.  Stat  1*  O'Farrell  v.  O'Farrell,  66  Tex. 
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less  the  intention  of  the  legislature  to  relieve  in  such  cases^ 
upon  the  principle  of  abandonment;  absence  in  such  cases  in 
many  instances  necessitating  a  severance  of  the  marriage  rela- 
tion that  is  only  such  in  name.  It  would  follow,  then,  that 
unless  a  divorce  were  obtained  during  the  imprisonment  of  the 
husband  or  wife,  as  the  case  may  be,  that  no  decree  should  be 
granted.  For  by  act,  none  shall  be  granted  within  a  year,  nor 
then  if  the  convict  shall  have  been  sooner  pardoned,  though 
commutation  is  not  equivalent  to  a  pardon,"  and  after  a  year, 
if  the  imprisonment  has  for  any  reason  ceased,  there  is  no 
cause  for  divorce.  If  there  is  an  offer  to  return  to  the  marital 
duties,  the  analogy  to  cases  of  abandonment  still  holds,  and 
the  offer  should  be  accepted.  The  language  of  the  act  indicates 
that  it  was  not  the  purpose  to  make  conviction  and  imprison- 
ment necessarily  a  ground;  it  is  because  of  the  absence  neces- 
sitating such  action.  The  court  would,  too,  no  doubt,  refuse 
an  application  if  it  appeared  that  the  conviction  of  the  husband 
was  wrongfully  procured  by  the  wife,  although  she  may  not 
have  actually  testified  herself.  To  hold  otherwise  would  be  to 
violate  the  spirit,  if  not  the  letter,  of  the  act.  Aside  from  the 
act,  it  would  be  a  violation  of  the  principle  that  one  cannot 
take  advantage  of  his  own  wrongful  conduct. 


§  530.  DninkenneM,  insanity,  religious  beliefs,  etc 

There  are  no  other  causes  for  divorce,  arising  subsequent  to 
marriage,  than  those  enumerated  in  the  statute.  It  is  only  as 
an  act  or  series  of  acts  falls  fairly  within  one  of  these  statutory 
grounds  as  interpreted  by  the  courts,  that  it  will  authorize  a 
divorce.  Drunkenness,  opium  eating,^'  and  the  like,  to  what- 
ever excess  carried,  are  not  of  themselves  causes  for  divorce. 
If  the  indulgence  goes  to  the  extent  of  incapacitating  one  for 
the  discharge  of  his  conjugal  duties,  or  causes  him  to  neglect 
the  support  of  his  family,  or  makes  him  abusive  and  cruel,  his 
intoxication  would  be  a  potent  circumstance  in  determining 
the  character  of  his  treatment;  or  it  might  give  just  cause  for 
a  separation  from  him,  and,  if  persisted  in,  in  time^  entitle  the 

"  Young  V.  Young,  61  Tex.  191. 
l«  Finley  v.  Finley,  8  Ky.  L.  Rep. 
e06,  2  S.  W.  554. 
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injured  spouse  to  a  divorce  upon  the  groimd  of  abandonment^ 
Or  drink  and  intoxication  may  cause  and  otherwise  aggravate 
cruel  and  outrageous  treatment,  and  thus  give  cause.*^  But 
this  is  the  utmost  that  can  be  said.  Insanity  is  not  a  ground 
for  divorce;  nor  can  it  be  conceived  how  it  is  possible  for  it  to 
come  within  the  purview  of  statute  under  any  circumstance. 
Confinement  in  an  asylum  on  account  thereof  is  not  abandon- 
ment,* nor  can  the  conduct  of  one  thus  overwhelmed  with  mis- 
fortune be  denominated  cruelty.  But  if  the  conduct  be  the  act 
of  a  rational  defendant,  it  will  be  measured  by  the  rules  of  law 
already  noticed,  and  it  can  make  no  difiFerence  from  what  source 
or  cause  the  act  emanates ;  it  is  the  conduct  and  treatment,  and 
not  the  source  of  its  inspiration, — except  as  the  complaining 
party  may  be  to  blame, — that  gives  cause  for  divorce.  One's 
religious  beliefs,  then,  or  the  teachings  of  a  sect  to  which  he  or 
she  belongs,  have  nothing  to  do  with  the  case.' 

In  amending  article  4632  of  the  Revised  Statutes,*  to  its 
present  reading,  the  legislature  declared:  "Provided  that  this 
act  shall  not  apply  to  any  case  where  either  the  husband  or 
wife  is  insane."  The  meaning  of  this  proviso  is  very  dubious. 
If  ^he  act  does  not  apply  to  any  case  of  divorce  where  either 
the  husband  or  wife  is  insane,  there  is  no  statute,  other  than 
the  general  venue  statute,  fixing  venue ;  such  case  may  be  heard 
before  the  expiration  of  thirty  days;  either  party  thereto  may 
remarry  another  immediately,  even  in  a  cruelty  case;  the  se- 
ducer may  have  a  divorce  at  any  time,  for  cause ;  and  ten  years' 
living  apart,  without  cohabitation,  is,  as  to  such  parties,  no 
ground  for  divorce, — for  these  are  the  matters  included  in  the 
"act." 

§  531.  Causes  ariiing  outside  of  state. 

It  is  well  settled,  both  on  principle  and  authority,  that  our 
courts  have  jurisdiction  to  hear  and  determine  suits  for  divorce 

19  Camp  V.  Camp,  18  Tex.  528.  «  Haymond  v.  Haymond,  74  Ter. 

«0  Eastman  v.   Eastman,   76  Tex.  414,  12  S.  W.  90. 

473,  12  S.  W.  1107.  8  Gen.   Laws,   33d  Legislature,  p. 
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for  causes  arising  outside  of  the  state.^  ''A  man  going  abroad 
to  commit  adultery  is  just  as  unfit  a  companion  for  his  wife, 
the  interests  of  society  just  as  much  require  the  dissolution 
of  the  marriage,  and  private  interest  calls  as  loudly  for  it,  as 
though  he  did  the  wrong  in  his  own  country."  *  By  comity 
we  accept  the  marriages  of  persons  in  other  jurisdictions  as 
being  valid,  precisely  as  though  they  were  celebrated  here  in 
accordance  with  our  laws.  Yet  they  are  no  more  binding  than 
if  they  were  so  celebrated,  and  where  the  parties  come  to  us, 
if  their  marriage  is  for  any  reason  voidable,  our  courts  may  so 
declare.  We  deal  with  the  status  of  the  individual  placing 
himself  within  our  jurisdiction.*  We  test  the  right  to  a  divorce 
by  the  existence  or  nonexistence  of  our  statutory  groimds. — 
not  those  of  the  jurisdiction  where  the  marriage  was  celebrated, 
nor  yet  where  the  offense  was  committed.''  Again,  we  recog- 
nize the  validity  of  the  marriage  celebrated  abroad,  after  the 
parties  have  domiciliated  here,  only  to  the  extent  that  the  con-* 
tinuance  of  their  marital  relation  is  not  inimical  to  our  laws. 
It  is  not  thought  that  a  marriage  abroad  of  parties  prohibited 
from  marrying  under  our  laws  would  be  valid  upon  their  re- 
moval to  this  state. 

§  532.  Temporary  orders,  alimony. 

"Pending  any  suit  for  a  divorce  the  court,  or  the  judge 
thereof,  may  make  such  temporary  orders  respecting  the  prop- 
erty and  parties  as  shall  be  deemed  necessary  and  equitable. '^  • 
This  is  suiBeient  authority  for  the  court  to  grant  any  necessary 
restraining  order,  independently  of  the  statutes  governing  the 
issuance  of  writs  of  injunction.  So  that,  in  a  proper  case,  such 
a  writ  or  order  would  issue  without  requiring  the  wife  or  com- 
plaining party  to  execute  the  usual  injunction  bond. 

The  article  authorizes  the  court  to  appoint  a  receiver*  to 

*  Cooley,  Const.  Lim.  400,  401.  •  Vernon's  Sayles'  Tex.  Civ.  Stat. 

6  Bishop,  Marr.  &  Div.  171.  art.  4639. 

•  Jones  V.  Jones,  60  Tex.  451.  •  Ex  parte  Latham,  47  Tex.  Grim. 

7  Hare    v.    Hare,    10    Tex.    356;       Rep.  208,  82  8.  W.  1046. 
Morey   v.   Morey,   82  Tex.   308,   17 

S.  W.  838. 
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take  charge  of  the  wife's  property  interests  pending  the  suit; 
and  the  fact  that  the  husband's  interest  in  the  real  property' 
which  he  has  been  enjoined  from  selling  is  sufficient  to  protect 
her  from  damage  from  mismanagement  or  fraud  as  to  the  other 
property  will  not  necessarily  defeat  the  wife's  right  to  such 
relief.***  The  wife  herself  may  be  such  receiver."  But 
the  power  of  the  court  in  this  respect  ceases  on  an  ap- 
peal being  perfected  by  giving  a  supersedeas  bond."  The 
wife  may,  upon  making  oath  that  she  fears  her  husband  will 
waste  her  separate  property,  or  their  common  property,  or  the 
fruits  or  revenue  produced  by  either,  or  that  he  will  sell  or 
otherwise  dispose  of  the  same  so  as  to  defraud  her  of  her  just 
rights,  or  remove  the  same  out  of  the  limits  of  the  county 
during  the  pendency  of  the  suit,  obtain  a  writ  of  sequestration, 
and  seize  such  property  pending  the  divorce  proceeding."  This 
remedy,  however,  is  not  exclusive.** 

"If  the  wife,  whether  complainant  or  defendant,  has  not  a 
sufficient  income  for  her  maintenance  during  the  pendency  of 
the  suit  for  a  divorce,  the  judge  may,  either  in  term  time  or 
in  vacation,  after  due  notice,  allow  her  a  sum  for  her  support 
in  proportion  to  the  means  of  the  husband,  until  a  final  decree 
shall  be  made  in  the  case."  " 

Alimony  is  predicated  upon  the  helplessness  of  the  wife,  and 
her  supposed  need  of  assistance  from  her  husband  during  the 
pendency  of  the  divorce  proceeding.**  And  the  statute  author- 
izes such  allowance  to  her  where  she  has  no  sufficient  income 
for  her  maintenance,  in  proportion  to  the  means  of  her  hus- 
band. Notice  of  her  application  must  be  given  him,  and  the 
allowance  may  be  continued  until  a  final  decree  in  the  pro- 
ceeding. It  is  purely  incidental  to  a  divorce  proceeding,  and 
there  is  no  such  thing  as  a  separate  suit  for  alimony."    When 

10  Shaw  V.  Shaw,  51  Tex.  Civ.  App.  M  Shaw    v.    Shaw,   51    Tex.    Civ. 
55,  112  S.  W.  124.  App.  55,  112  S.  W.  124. 

11  Bradley  v.  Ramsey,  —  Tex.  Civ.  15  Vernon^s  Sayles'  Tex.  Civ.  Stat. 
App.  — .  65  S.  W.  1112.     But  see,  art.  4640. 

ante,  §  287.  l«  Andrews  v.  Andrews,  1  Dallam 

l«  Williams  v.  Williams,  —  Tex.       (Tex.)  375. 
Civ.  App.  — ,  125  S.  W.  937,  1190.  "Trevino  v.  Trevino,  63  Tex.  650. 

18  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  7094   (1). 
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the  order  is  made  allowing  her  the  allowance,  whether  in  term 
time  or  in  vacation,  she  becomes  a  creditor  of  her  husband ;  he 
cannot  make  conveyances  for  the  purpose  of  hindering  or  delay- 
ing her  in  collection  of  it."  Alimony  is  allowed  to  the  wife, 
whether  she  be  the  complainant  or  the  defendant,  and  it  is  no- 
where required  that  its  payment  be  conditioned  upon  her  recov- 
ery in  the  case.  Indeed,  the  very  nature  of  the  allowance  is 
that,  by  reason  of  her  having  no  income,  she  is  in  present  need 
of  it  as  a  support,  and  the  courts  will  presume  a  prompt  col- 
lection of  it,  and  lend  a  ready  aid  to  its  enforcement ;  but  when 
for  any  reason  the  case  is  at  an  end,  the  reason  for  the  allow- 
ance has  ceased,  and  the  court  will  not  require  further  pay- 
ments; for  we  have  no  such  thing  as  permanent  alimony." 
If  the  final  decree  be  unfavorable  to  the  wife,  it  will  an- 
nul any  orders  that  may  have  been  made  for  alimony,  and 
no  execution  can  issue  for  unpaid  instalments,*  but  the 
mere  filing  of  a  motion  by  the  husband  instituting  the 
suit,  to  dismiss  it,  will  not  defeat  the  wife's  claims.* 
There  may  be  liabilities  incurred  in  the  meantime  for  which 
the  husband  will  be  liable,  but  this  is  another  question.*  It  is 
said  that  on  final  account  between  husband  and  wife  he  shoiild 
have  credit  for  money  paid  her  under  an  order  of  court  allow- 
ing alimony.*  This  does  not  comport  with  the  theory  upon 
which  alimony  is  allowed.  It  is  granted  where  the  wife  has  no 
sufficient  income  herself,  upon  the  recognized  liability  of  the 
husband  for  her  support  He  is  thus  compelled  to  supply  that 
which  he  might  otherwise  withhold,  during  the  pendency  of 
such  a  proceeding.  It  is  for  her  temporary  support.  It  is  his 
duty  to  support  her  as  long  as  she  is  his  wife,  and  he  should 


l«  Lott  V.  Kaiser,  61  Tex.  665. 

W  Pape  V.  Pape,  13  Tex.  Civ.  App. 
99,  35  S.  W.  479;  Ex  parte  Ellis,  37 
Tex.  Crim.  Rep.  539,  66  Am.  St.  Rep. 
831,  40  S.  W.  275;  Ex  parte  Gerrish, 
42  Tex.  Crim.  Rep.  114,  57  S.  W. 
7.123;  Boyd  v.  Boyd,  22  Tex.  Civ. 
App.  200,  54  S.  W.  380  (see  this 
case  for  holding  that  the  fact  that 
the  wife  is  enceinte  at  the  time  of 


the    divorce    will    not   authorise    a 
money  judgment  for  permanent  ali- 
mony) ;  Bond  v.  Bond,  41  Tex.  Civ. 
App.  129,  90  S.  W.  1128. 
\     1 0'Haley  v.  O'Haley,  31  Tex.  602. 

«  Varn  v.  Varn,  -—  Tex.  Civ.  App. 
— ,  125  S.  W.  639. 

»  Wright  V.  Wright,  6  Tex.  29. 

4  stone  V.  Stone,  —  Tex.  Civ.  App. 
— ,  40  S.  W.  1022. 
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not  be  permitted  to  charge  her  for  it.  But  where,  as  in  the 
case  mentioned,  the  amount  is  offset  against  the  community 
received  by  him,  it  is  proper  to  allow  him  such  credit.*  But  to 
charge  the  wife  individually  is  to  presume  the  separation  to 
be  upon  her  fault,  while  to  charge  the  husband,  or  the  com* 
munity,  which  is  really  the  primary  fund  out  of  which  her 
support  should  come,  is  to  presume  nothing.  A  court  may 
sometimes  make  an  order  for  the  payment  to  the  wife  of  money, 
more  as  a  settlement  of  property  rights  than  as  alimony  in  its 
strict  sense,'  and  in  that  sort  of  case  a  different  rule  would,  of 
course,  apply,  and  the  wife  should  be  charged  individually 
with  such  advance  payment.  The  statute  does  not  authorize 
an  allowance  of  alimony  to  the  husband ;  and,  in  the  absence  of 
such  a  statute,  the  court  could  not  make  such  an  order,  for  it 
is  not  the  duty  of  the  wife  to  support  the  husband,  and  the 
order  for  alimony  is  nothing  more  than  the  judicial  sanction 
and  enforcement,  under  abnormal  conditions,  through  the  judi- 
ciary, of  the  duty  of  the  husband  to  support  his  wife.  The 
order  is  enforced  by  the  issuance  of  an  execution,  or  the  im- 
prisonment for  contempt  in  case  of  a  wilful  disregard.  And 
such  claim  is  not  technically  a  debt,  so  as  to  constitute  such 
confinement  an  imprisonment  for  debt.^ 

The  phrase  "until  final  decree"  means  a  decree  fully  termi- 
nating the  action,  and  not  a  decree  of  the  district  court  from 
which  an  appeal  has  been  perfected  by  supersedeas,  so  that  a 
wife  may  be  entitled  to  alimony  pending  such  appeal.*  More- 
over, the  district  judge  may,  after  having  granted  the  wife** 
petition  for  a  divorce,  from  which  order  the  husband  has  ap- 
pealed, and  even  after  the  adjournment  for  the  term,  then  for 
the  first  time  make  the  allowance  for  alimony  pending  the 
appeal.®  The  district  judge  or  court  is  the  only  judge  or  court 
mentioned  in  the  statute  as  having  power  to  order  the  pay- 
ment of  alimony,   and  it  probably  would  not  be  within  the 

6  Williams   v.   Williams,  —  Tex.  «  Williams  v.   Williams,  —  Tex. 
Civ.  App.  — ,  125  S.  W.  937.                     Civ.  App.  — ,  125  S.  W.  937. 

•  Wiley  V.  Wiley,  33  Tex.  358.  •Ex    parte   Lohmuller,    103   Tex. 

7  Ex  parte   Davis,   101   Tex.   607,      474,   29    L.R.A.(N.S.)    303,   129   S. 
17  L.R.A.(N.S.)  1140,  111  S.  W.  394.      W.  834. 
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jurisdiction  of  the  court  of  civil  appeals  or  the  supreme  court 
to  make  an  original  order.  This  would  appear  to  be  the  exer- 
cise of  original,  and  not  appellate,  jurisdiction.  Neither  would 
the  order  be  one  in  aid  of  the  appellate  court's  jurisdic- 
tion." 

The  order  for  alimony  being  but  incidental  to  the  divorce 
case,  no  appeal  lies  from  such  interlocutory  order, ^*  and  a 
motion  to  set  aside  the  order  comes  too  late  after  trial  of  the 
cause,  at  the  next  term." 

On  appeal,  the  court  will  reverse  an  award  of  a  share  of  the 
income  of  the  community  property  accruing  pendente  lite, 
where  there  is  nothing  in  the  pleadings  or  evidence  on  which 
to  base  it,"  or  may  reverse  the  allowance,  and  make  one  in  a 
different  amount,  and  enjoin  the  defendant  from  disposing  of 
the  property  for  the  purpose  of  avoiding  its  payment." 

The  court  making  any  proper  order,  either  with  respect  to 
the  persons  or  the  property,  has  the  power  to  enforce  obedience 
thereto  by  fine  and  imprisonment  for  contempt." 

The  order  refusing  to  appoint  a  receiver  or  to  allow  alimony 
is  not  appealable  as  an  interlocutory  order,**  though  one  grant- 
ing or  refusing  a  temporary  injunction  is." 

§  533.  Debts  and  alienation  after  suit  filed. 

"On  or  after  the  day  on  which  the  action  for  divorce  shall 
be  brought,  it  shall  not  be  lawful  for  the  husband  to  contract 
any  debts  on  account  of  the  community,  nor  to  dispose  of  the 
lands  belonging  to  the  same;  and  any  alienation  made  by  him 
after  that  time  shall  be  null  and  void,  if  it  be  proved  to  the 
satisfaction  of  the  court  that  such  alienation  was  made  with  a 
fraudulent  view  of  injuring  the  rights  of  the  wife."  " 

"At  any  time  during  a  suit  for  divorce  the  wife  may,  for  the 
preservation  of  her  rights,  require  an  inventory  and  an  ap- 

10  Ibid.  "  Ex  parte  Latham,  47  Tex.  Crim. 

11  Andrews    v.    Andrews,    Dallam       Rep.  208,  82  S.  W.  1046. 

(Tex.)  375.  w  Swearingen   v.   Swearingen,   — 

M  Wright  V.  Wright,  3  Tex.  108.  Tex.  Civ.  App.  — ,  165  8.  W.  16. 

MBohan  v.  Bohan,  —  Tex.  Civ.  "Ibid. 

App.  — ,  66  S.  W.  959.  w  Vernon's  Saylea*  Tex.  Civ.  SUt. 

14  Wiley  V.  Wiley,  33  Tex.  358.  art.  4037. 
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praisement  to  be  made  of  both  real  and  personal  estate  which 
are  in  possession  of  the  husband,  and  an  injunction  restraining 
him  from  disposing  of  any  part  thereof."  "  Pending  the  suit 
the  court  "may  make  such  temporary  orders  respecting  the 
property  and  parties  as  shall  be  deemed  necessary  and  equi- 
table." *®  The  right  to  a  restraining  order,  from  the  emphatic 
language  of  the  statute,  seems  to  be  given  as  matter  of  course 
upon  the  application  of  the  wife,  and  but  little  discretion  left 
with  the  court  to  refuse  it.^  During  the  peudency  of  divorce 
proceedings,  in  the  absence  of  a  restraining  order,  the  husband 
still  has  the  right  of  disposition  over  the  community  property, 
subject  to  the  restriction,  specially,  that  he  must  not  alienate 
the  same  with  a  fraudulent  view  of  injuring  the  rights  of  his 
wife.  He  may  freely  convey  if  he  does  so  in  good  faith;  as 
for  the  preservation  of  the  community  and  the  like.'  His  con- 
veyance could  not  be  impeached  because  it  happened  that  there 
was  not  sufficient  property  remaining  to  satisfy  any  demand 
which  she  might  establish  against  him.  The  mala  fides  of  the 
transaction  is  the  gist  of  the  power  to  avoid,  and  the  burden 
of  establishing  it  is  upon  the  party  asserting  it.*  If,  however, 
the  conveyance  be  for  the  fraudulent  purpose  of  injuring  the 
wife  in  her  rights  therein,  it  can  make  no  difference  that  the 
purchaser  had  no  notice  of  such  intention,  or  that  he  paid  value 
therefor,  as  the  doctrine  of  lis  pendens  applies.*  And  if  the 
conveyance  be  void  for  having  been  executed  after  the  suit  was 
filed,  the  mere  act  of  the  husband  in  dating  it  back  and  causing 
it  to  be  entered  of  record  as  of  an  earlier  date  cannot  help  it; 
nor  does  it  matter  that  the  suit  is  subsequently  dismissed.  The 
conveyance  is  void.*  In  such  a  case  previous  service  of  process 
on  the  husband  is  not  required  to  make  void  the  conveyance. 
It  is  forbidden  *'on  and  after  the  day"  on  which  the  action  is 

l»Id.  art.  4638.  4  Randall  v.  Snyder,  64  Tex.  350: 

«0  Id.  art.  4639.  Harle    v.    Langdon,    60    Tex.    655; 

1  Wright  V.  Wright,  3  Tex.   168;  Moore  v.   Moore,  59   Tex.   54,   s.   c. 

Turner  v.  Turner,  47  Tex.  Civ.  App.  07  Tex.  293,  3  S.  W.  284;   Berg  v. 

391,  105  S.  W.  237.  Ingalls,  79  Tex.  522,  15  S.  W.  579. 

8  Moore  v.  Moore,  73  Tex.  383,  11  6  Hines  v.    Sparks,  —   Tex.    CW. 

S.  W.  396.  App.  — ,  146  S.  W.  289. 

8Hagcrty  v.  He. well,  16  Tex.  663. 
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brought,  which  means  petition  filed.*  A  lienee  whose  lien  is 
fixed  upon  the  property  pending  the  suit  is,  of  course,  in  no 
better  position  than  a  purchaser.'' 

The  principle,  however,  will  not  operate  to  prevent  a  court 
which  has  already  acquired  jurisdiction  over  the  community 
in  a  suit  by  another  against  the  husband,  from  proceeding  to 
judgment  in  the  case.  The  judgment  entered,  even  after  the 
wife  has  secured  a  decree  of  divorce,  will  bind  her,  since  she 
was  not  a  necessary  party  in  the  suit  against  her  husband.' 

Such  conveyances  pendente  lite  are  spoken  of  as  void.  But 
this,  of  course,  means  as  to  the  wife,  for  whose  sole  protection 
the  act  was  passed.  She  cannot  complain  that  they  are  held 
valid  as  to  others,  subject  to  her  claims.* 

•  Ibid.    See  also  Sparks  v.  Taylor,  7  Ghent  v.  Boyd,  18  Tex.  Civ.  App. 

99  Tex.  411,  6  L.R.A.(N.S.)  381,  90       88,  43  S.  W.  891. 
S.   W.   486,   where   the   conveyance  *  Gabb   v.    Boston,   —  Tex.    Civ. 

was  on  the  very  day  the  suit  was      App.  — ,  149  S.  W.  669. 
filed,  hour  not  shown.  9  Schultze  v.  Schultze,  —  Tex.  Cir. 

App.  —,  66  S.  W.  56. 
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§  538.  Recrimination.  f|  544.  Pariiceps  criminU. 
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§  540.  Quantum  of  proof  required.  §  546.  Same;  right  to  a  jurj;  find- 
§  541.  Same;  cases.  ings. 

§  547.  Appeal  and  error. 

§  534.  The  petitioii. 

The  venue  of  suits  for  divorce  is  determined  by  the  residence 
of  the  petitioner ;  and  the  first  essential  requisite  of  a  petition 
is  an  allegation  that  the  petitioner  is  a  bona  fide  inhabitant  of 
the  state,  and  has  resided  in  the  county  where  suit  is  brought 
for  six  months  next  preceding  the  filing  of  the  suit.^*  An 
allegation  that  plaintiflF  "is  a  bona  fide  citizen  of  the  county 
of  Bell,  state  of  Texas,  and  has  been  for  more  than  six  months 
before  the  filing  of  this  petition,"  has  been  held  not  responsive 
to  the  requirements  of  the  statute.  It  was  said  that  such  all^a- 
tion  "may  be  true,  and  he  still  may  not  have  been  an  actual 

bona  fide  inhal)itant  of  this  state  and  resident  of  Bell  countv 

• 

for  six  months  next  preceding  the  filing  of  his  petition  for  di- 
vorce." ^*  But  an  allegation  by  plaintiflF  that  "in  1894  they 
moved  to  the  state  of  Texas,  and  took  up  their  residence  in  Ft 
Bend  county,  and  that  plaintiflF  since  that  time  has  resided,  and 
now  resides,  in  that  county,"  where  the  petition  was  filed  in 

10  Vernon's  Sayles'  Tex.  Civ.  Stat.  414,  12  S.  W.  90;  Forsythe  v.  For- 
art.  4632;  Gamblin  v.  Gamblin,  62  sythe,  —  Tex.  Civ.  App.  — ,  149  S. 
Tex.  Civ.  App.  479,  114  S.  W.  40S.  W.  198. 

11  Ilaymond  v.  Haymond..  74  Tex. 
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March,  1899,  is  sufficient."  And  the  sufficiency  of  the  allega- 
tion is  determined  by  an  amended  petition  as  of  the  date  of  its 
being  filed."  A  valid  subsisting  marriage  must,  then,  be 
alleged,  as  without  this  there  is  nothing  to  dissolve.^*  The 
grounds  entitling  petitioner  to  a  decree  should  be  stated  clearly 
and  particularly,  giving  as  far  as  possible  dates,  places,  and 
details.  The  allegation  should  not  be  in  general  terms,  as  that 
defendant  is  guilty  of  cruelty  and  outrages  such  as  render  their 
living  together  insupportable.**  However,  if  such  allegation 
is  followed  up  by  distinct  allegations  of  specific  acts,  which 
may  or  may  not  be  included  in  the  general  charge,  it  is  suf- 
ficient." If  abandonment  be  the  ground,  the  petition  must 
contain  such  allegations  to  show  that  the  desertion  was  volun- 
tary upon  the  part  of  defendant,  without  the  fault,  consent,  or 
procurement  of  plaintiff,  and  with  the  intention  not  to  again 
resume  the  marital  relations."  Adultery,  unlike  abandonment 
and  cruelty,  not  being  a  question  of  law,  may  be  charged  gen- 
erally as  adultery.  The  time  and  place,  and  the  person  with 
whom  committed,  if  known,  should  be  stated.  If  the  wife  be 
plaintiff  in  such  charge,  she  should  further  aver  the  husband's 
abandonment  of  her  and  living  in  adultery  with  his  paramour." 
If  false  and  cruel  charges  form  the  basis  of  the  count,  they 
should  be  set  out  in  detail,  as  any  other  acts  of  cruelty,  and 
their  falsity  asserted,  that  the  court  may  judge  of  their  suf- 
ficiency.   Where  charges  of  unchastity  are  made  against  a  wife. 


W  Needles  ▼.  Needles,  —  Tex.  Civ. 
App.  -— ,  54  S.  W.  1070;  LongweU 
V.  Longwell,  39  Tex.  Civ.  App.  612, 
88  S.  W.  416;  Owens  v.  Owens,  40 
Tex.  Civ.  App.  641,  90  S.  W.  664; 
Gamblin  v.  Gamblin,  52  Tex.  Civ. 
App.  479,  114  S.  W.  408. 

1*  Michael  v.  Michael,  34  Tex.  Civ. 
App.  630,  79  S.  W.  74. 

"Wright  v.  Wright,  6  Tex.  3; 
Andrews  v.  Andrews,  75  Tex.  609, 
12  S.  W.  1124. 

M  Byrne  ▼.  Byrne,  3  Tex.  336; 
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1«  Wright  V.  Wright,  3  Tex.  168; 
Jones  V.  Jones,  60  Tex.  451;  Gold- 
ing  V.  Golding,  49  Tex.  Civ.  App. 
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the  law  will  probably  presume  them  false,  and  a  denial  in  the 
petition  unnecessary ;  ^  but  when  made  against  the  husband, 
the  law  is  not  so  kind,  and  he  ought  to  deny  their  truthfulness 
when  he  seeks  a  divorce  because  of  their  utterance.**  Even 
then,  in  the  absence  of  special  facts  and  circumstances  averred, 
no  cause  of  action  is  shown  in  his  favor,  as  we  have  already 
seen.^  Praying  for  a  divorce  upon  the  ground  of  the  incarcera- 
tion of  the  defendant  in  the  state  prison,  the  petition  should 
state  not  only  the  conviction  and  imprisonment,  but  that  twelve 
months  had  expired  since  the  final  judgment  of  conviction,  that 
no  pardon  had  been  granted  him,  and  that  the  conviction  was 
not  procured  upon  the  testimony  of  the  petitioner;  and  the 
writer  thinks  the  petition  should  further  show  that  the  defend- 
ant was  still  so  imprisoned  at  the  time  of  filing  the  suit.* 

If  the  action  be  one  to  obtain  a  decree  annulling  the  mar- 
riage for  an  impediment  to  the  contract,  existing  at  the  time  of 
the  marriage,  the  allegations  of  venue  are  different  from  the 
ordinary  divorce  case;*  but  with  respect  to  the  grounds  of 
relief  the  specific  hindrance,  fraud,  force,  or  other  fact  or  facts, 
together  with  the  plaintiff's  lack  of  knowledge,  acquiescence, 
or  other  excuse,  should  be  specifically  alleged  in  detail.  With 
respect  to  the  allegations  concerning  property,  the  petition 
should  inventory  and  describe,  as  far  as  possible,  the  property 
sought  to  be  affected  by  the  decree.  A  failure  to  do  so  must  be 
reached  by  a  special  exception ;  and  where  the  wife  charges  that 
she  is  unable  to  fully  list  and  describe  the  same,  and  the  hus- 
band refuses  to  furnish  such  information  in  a  proper  way,  the 
court  has  the  power  to  determine  the  same,  and  embody  it  in 
the  decree.  But  its  power  extends  only  to  property  within 
this  state.* 

If  either  spouse  has  received  a  portion  of  the  property  be- 
fore the  decree  of  partition,  an  offer  to  return  the  same,  or  to 
allow  the  court  to  consider  it  in  the  division,  should  be  made.* 

19  Williams  v.  Williamfl,  67  Tex.  «  Ante,  §  529. 

198,  2  S.  W.  823.  »Ante,  §  520. 

80  Huckabay  v.  Huckabay,  35  Tex.  4  Moor  v.  Moor,  24  Tex.  Civ.  App. 

G20.  150,  57  S.  W.  992. 

iMcAlistcr  v.  McAlister,  71  Tex.  »Ibid. 
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The  misconduct  of  the  husband  toward  the  wife  subsequent 
to  the  filing  of  her  petition  for  divorce  may  be  shown  as  grounds 
for  the  decree,  in  an  amended  petition  for  that  purpose.* 

§  535.  The  citation* 

The  defendant  in  a  divorce  case  or  an  action  for  annulment 
of  the  marriage  must  be  regularly  served  with  process  in  the 
case,  unless  he  appears  or  otherwise  waives  such  service.  A 
writ  of  citation  served  on  a  legal  holiday  is  insuiScient,  and 
will  not  support  a  judgment.^  Since  the  residence  of  the  plain- 
tiff determines  the  jurisdiction  of  the  court,  it  sometimes  hap- 
pens that  the  defendant  is  beyond  the  limits  of  the  state,  and 
hence  citation  must  be  had  by  publication,*  or  by  personal  serv- 
ice with  copy  of  the  petition  under  article  1869  of  the  statute,* 
as  the  proceeding  is  not  altogether  a  proceeding  in  personam, 
but  in  the  nature  of  a  proceeding  in  rem,  and  this  character  of 
service  is  sufficient  to  give  the  court  jurisdiction.  But  where 
the  only  service  is  by  publication,  an  affidavit  of  the  plaintiff 
that  he  did  not  know  the  "whereabouts"  of  his  wife  is  insuf- 
ficient, not  being  the  equivalent  of  an  oath  he  did  not  know  her 
"residence."  " 

§  536.  The  answer. 

No  defendant  can  be  compelled  to  answer  upon  oath,  nor 
will  the  allegations  of  the  petition  be  taken  as  confessed  for 
the  want  of  an  answer.**  It  has  never  been  held  that  the  late 
act  requiring  verification  of  pleadings  generally  did  not  apply 
to  divorce  suits,  but  it  is  thought  it  did  not,  in  view  of  the 
express  statute  cited,  and  which  was  not  directly  repealed."  This 
applies  to  the  action  for  a  divorce,  and  not  to  incidental  ques- 
tions involved,  such  as  prayer  for  injunction,  which  might  have 

•  Hicks  v.  Stewart,  53  Tex.  Civ.       Bostwick  v.  Bostwick,  73  Tex.  182,. 
App.  401,  118  S.  W.  206.  11  8.  W.  178. 

f  Michael  v.  Michael,  —  Tex.  Civ.  w  Young  v.  Young,  —  Tex.  Civ. 

App.  — ,  100  S.  W.  1018.  App.  -— ,  127  8.  W.  898. 

•  Hare    v.    Hare,    10    Tex.    355;  "  Vernon's  Sayles' Tex.  Civ.  Stat. 
Griffin  v.  Griffin,  54  Tex.  Civ.  App.  art.  4033. 

619,  117  S.  W.  910.  i«Id.  arts.  1829a  and  1829b.    Ro- 
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to  be  under  oath."  The  law  encourages  defenses  to  divorce 
suitSy  and  the  same  strictness  of  pleading  usually  applicable  to 
the  defendant  is  not  required  here;  ordinarily  the  question  of 
venue,  unless  raised  by  proper  plea  in  abatement,  would  be 
waived,  but  not  so  in  divorce  cases."  The  actual  residence  of 
plaintiff  according  to  statute  is  jurisdictional,  and  cannot  be 
waived."  Nor  is  the  right  to  defend  dependent  upon  having 
filed  an  answer  at  all.  The  plaintiff  in  all  cases  is  required 
to  make  full  proof  of  the  facts  authorizing  the  maintenance  of 
the  suit,  and  the  decree,  independently  of  whether  the  defend- 
ant has  answered  or  not.  But  a  defendant  failing  to  answer 
could  not  introduce  affirmative  proof  and  seek  relief  as  upon  a 
cross  bill,  not  having  so  pleaded,  but  could  introduce  new  and 
affirmative  matter  if  such  went  in  bar  of  the  plaintiff's  right  to 
recover.  Just  how  far  a  defendant  would  be  permitted  to  in- 
troduce evidence  in  the  absence  of  an  answer  has  not  been 
much  discussed,  but  in  view  of  the  great  liberality  allowed  in 
that  respect,  and  the  strictness  required  of  the  plaintiff  in  mak- 
ing his  case,  the  court  would  doubtless  allow  great  latitude, 
extending  certainly  to  everything  that  would  tend  to  disprove 
the  plaintiff's  case  or  bar  a  decree.^*  The  plaintiff  alleged  that 
he  was  a  bona  fide  resident  of  Harris  county,  Texas,  and  that 
defendant  was  a  resident  of  New  York.  The  defendant  was 
personally  served  with  citation  in  New  York.  She  failed  to 
answer  on  the  first  day  of  court,  and  a  week  later,  no  answer 
yet  being  filed,  the  court  granted  an  ex  parte  trial,  and  decreed 
a  divorce.  On  the  same  day,  and  before  the  decree  was  entered, 
the  attorneys  for  the  defendant  appeared  in  court  and  asked 
that  the  order  be  set  aside,  tendering  an  answer  which,  among 
other  things,  attacked  the  bona  fides  of  plaintiff's  allegations 
as  to  his  residence,  and  asserted  his  bona  fide  residence  to  be 
in  New  York.  Her  sworn  application  for  a  continuance  filed 
with  the  answer  stated  that  she  had  a  good  defense  which  she 
could  prove  upon  time  being  allowed  her.     The  supreme  court 

W  Wright  V.  Wright,  3  Tex.  168.  !•  Bostwick  v.  Boetwick,  73  Tex. 

MBruner  v.  Bruner,  —  Tex.  Civ.      182,  11  S.  W.  178,  illustrates  the 
A  pp.  — ,  43  S.  W.  706.  liberal  tendency  of  the  courts. 
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thought  the  trial  court  erred  in  not  setting  aside  the  decree  and 
permitting  the  answer  to  be  filed.  Several  matters  are  dis- 
cussed, but  the  apparent  reason  for  the  holding  is  the  liberality 
of  the  law  in  encouraging  defense  to  divorce  suits,  and  in  seizing 
upon  the  slightest  error  as  an  excuse  for  permitting  them. 

The  defendant  who  files  a  cross  bill  asking  for  a  divorce  need 
not  make  the  allegations  necessary  to  show  jurisdiction  over  the 
parties,  for  if  the  court  otherwise  have  jurisdiction  of  the  plain- 
tiff's case,  it  will  retain  it,  to  hear  the  cross  bilL" 

§  537.  Condonatioii. 

Reconciliation  of  conjugal  differences  ought  to  be  encouraged. 
The  law  does  encourage  them.  Whatever  may  have  been  the 
enormity  of  the  conjugal  sin,  society  and  the  injured  spouse 
are  profited  more  by  reconciliation,  where  that  is  possible,  than 
by  divorce.  When  injured  innocence  can  forgive,  the  bene- 
dictions of  the  law  should  follow.  This  forgiveness,  however, 
is  conditioned,  in  a  measure,  upon  the  offender's  sinning  no 
more ;  for  a  constant  forgiving  will  in  time  amount  to  a  license 
to  err.  Where  a  reconciliation  has  been  had,  it  is  probably 
useless  to  say  that  no  divorce  can  be  had  for  acts  and  conduct 
antedating  the  condonation."  However,  when  new  acts  and 
conduct  authorize  an  action,  the  old  ones  may  be  taken  into 
account.  They  are  revived,  and  the  impediment  erected  by 
the  reconciliation  is  removed." 

Reconciliation,  technically  called  condonation,  is  not  a  per- 
petual bar  save  in  cases  of  adultery  where  the  complainant  has 
admitted  the  offender  into  conjugal  society  or  embraces  after 
he  or  she  knew  of  the  criminal  fact.** 

The  rule  of  condonation  is  less  stringent  when  applied  to 
women  than  to  men ;  they  are  more  ready  to  forgive  and  forget.^ 

n  Charlton  v.  Charlton,  —  Tex.  Tex.  451;   Osier  v.  Ofster,  —  Tex. 
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The  defense  is  not  limited  to  causes  of  action  for  adnlteiy, 
but  applies  to  those  based  on  cruelty  and  excesses  as  welL' 

§  538.  Recnmination* 

Recrimination  is  a  valid  defense  to  an  action  for  divorce, 
where  the  facts  authorize  its  interposition.  It  is  said  to  be  the 
^'important  and  the  recognized  rule  that  recrimination  as  a 
valid  defense  must  arise  out  of  the  fact  that  the  acts  or  conduct 
for  which  the  plaintiff  seeks  a  divorce  were  induced  by,  or  in 
retaliation  of,  plaintiff's  conduct."  '  The  misconduct  of  plain- 
tiff which  will  defeat  the  right  to  a  divorce,  while  it  need  not 
be  of  equal  degree  with  that  of  the  defendant,  must  be  of  the 
same  general  character,  and  such  as  is  reasonably  calculated 
to  have  provoked  the  misconduct  of  the  defendant ;  *  this  for 
the  reason  that  it  would  be  altogether  wrong  to  allow  one  per- 
son to  recover  for  the  wrongful  act  of  another  of  which  he  ifl 
himself  guilty,  or  which  he  has  by  his  wrongful  conduct  pro- 
duced. This  does  not  signify  that  the  person  complaining 
must  be  altogether  free  from  fault  in  the  matter  complained 
of.  Some  allowance  will  be  made  for  human  frailty.  A  rule 
requiring  the  plaintiff  to  be  blameless  as  a  condition  upon  which 
relief  would  be  granted  would  be  unreasonable  and  well  nigh 
upset  the  business  of  granting  divorces.  Yet  if  the  proof  shows 
that  there  was  only  slight  difference  in  the  degrees  of  their 
guilt,  although  the  plaintiff  may  be  less  at  fault  than  the  de- 
fendant, the  court  will  not  interfere  to  grant  a  divorce.  "In 
such  cases,  the  parties  are  'suitable  and  proper  companions  for 
each  other,'  .  .  .  and  'may  live  together,  and  find  sources 
of  mutual  forgiveness  in  the  humiliation  of  mutual  guilt.' "  * 
If,  however,  the  recrimination  is  slight  and  insignificant  as 
compared  with  the  conduct  of  the  defendant,  a  divorce  may  be 
granted.*     Where  the  wife  petitioned  for  a  divorce,  and  the 

SMurchison  v.  Murchison,  —  Tex.  App.  — ,  56  S.  W.  959;  Cunningham 
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testimony  shoved  that,  while  the  husband  usually  began  the 
quarrels,  she  participated  in  them  freely;  and  that,  while  he 
had  begun  the  attack  on  one  or  two  occasions,  she  had  on  an- 
other, by  getting  in  the  first  blow,  dealt  him  a  "knock  out,"  and 
choked  and  bruised  him, — it  was  not  thought  that  she  was  en- 
titled to  a  decree.^ 

The  text  writers  give  a  broader  scope  to  the  defense  than 
our  courts  seem  to  have  adopted.  Mr.  Bishop  says  that  it  is 
"the  defense  that  the  applicant  has  himself  done  what  is  ground 
for  divorce,  and  bars  the  suit  founded  on  whatever  cause,  wheth- 
er the  defendant  is  guilty  or  not ;"  *  and  Browne  says  it  "is 
the  defense  that  the  applicant  himself  has  done  some  act  which 
is  a  ground  for  divorce."  *  And  the  general  doctrine  seems  to 
be  that  it  is  not  required  that  the  recriminating  conduct  be 
produced  by,  or  grow  out  of,  the  conduct  relied  upon  for  a 
decree.  We  have  already  examined  the  statute  defining  what 
acts  will  bar  an  action  for  adultery."  And  where  the  answer 
sets  up  adultery  of  the  plaintiff,  it  makes  no  difference  that 
the  act  was  committed  long  after  the  offense  of  the  defendant, 
or  even  long  after  the  separation  for  her  adultery.  It  is  a 
perpetual  bar.^* 

§  539.  Pretumptiont. 

The  law  always,  whether  in  criminal  or  civil  proceedings, 
graciously  holds  everyone  innocent  of  wrong  or  crime  until 
the  contrary  be  proved.  There  is  every  reason  to  apply  the 
principle  to  divorce  proceedings.  No  presumptions  will  be  in- 
dulged in  favor  of  an  application  for  a  decree,  of  the  truth  of 
the  matters  alleged,  whether  the  same  be  sworn  to  or  not  Con- 
sistent with  this  principle,  if  a  husband  asperses  his  wife's 
name  for  virtue,  the  law  presumes  her  innocent,  and  she  need 

V.  Hale,  47  Tex.  336,  26  Am.  Rep.  Trigg  ▼.  Trigg,  —  Tex.  — ,  18  S.  W. 
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neither  allege  nor  prove  it."  And  where  the  husband  sueB 
for  a  divorce  because  his  wife  gave  birth  to  a  fully  developed 
child  within  three  and  a  half  months  after  their  marriage,  but 
offers  no  proof  that  the  child  is  not  his,  the  decree  will  be  re- 
fused; the  presumption  being  that  he  is  the  father."  This 
presumption  favors  marriage,  yet  in  a  divorce  proceeding  it 
must  not  be  left  to  presumption  alone  to  establish  a  valid  mar- 
riage. The  law  will  presume  nothing  concerning  it  in  that 
connection,  since  there  is  no  necessity  for  a  presumption  either 
for  or  against  marriage.  Divorce  itself  will  be  presumed  after 
a  considerable  lapse  of  time,  and  especially  where  one's  inno- 
cence of  crime  depends  upon  the  existence  of  such  divorce." 
But  presumptions  are  usually  indulged  as  inferences  of  fact 
existing  from  the  circumstances  shown  in  evidence.  Hence, 
it  would  ordinarily  be  improper  to  regard  such  inferences  as 
conclusive  or  shown  as  matter  of  law.  Thus,  long  separation, 
or  remarriage,  creates  no  presumption  of  law  that  there  had 
been  a  divorce,"  though  it  might  justify  such  a  finding  of  fact. 

§  540.  Quantum  of  proof  reiiuired. 

"Full  and  satisfactory  evidence"  is  the  measure  of  the  stat- 
ute." And  first,  the  fact  of  residence  for  the  prescribed  time 
must  be  proved,  for  this  is  jurisdictional."  Next,  a  valid  sub- 
sisting marriage  must  be  shown.  This  may  be  done  by  proof 
of  general  reputation,"  cohabitation  of  parties,  and  general 
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S.  W.  1116;  Garden  v.  Gardell,  42 
Tex.  Civ.  App.  202,  94  S.  W.  458; 
Fitzgerald  v.  Fitzgerald,  —  Tex. 
Civ.  App.  — ,  168  S.  W.  452. 

n  Brashear  v.  Brashear,  —  Tex. 
Civ.  App.  — ,  99  S.  W.  568;  Ray- 
mond V.  Raymond,  74  Tex.  414,  12 
S.  W.  90. 

1*  Ciuieo  ▼.  De  Cuneo,  24  Tex.  Civ. 
App.  436,  59  S.  W.  284. 
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reception  as  man  and  wife ;  and  this  character  of  evidence  may 
amount  to  the  full  and  satisfactory  evidence  required.^*  The 
admission  of  the  marriage  in  the  defendant's  answer  will  not 
dispense  with  the  necessity  of  proving  it.*®  Testimony  that 
the  parties  lived  together  is  not  sufficient  to  show  that  they  lived 
together  as  man  and  wife,  and  amount  to  a  proof  of  marriage.^ 
It  can  now  never  become  necessary  to  resort  to  this  character 
of  evidence  to  prove  the  marriage.  A  peculiarity  of  trials  of 
this  character  is  that  the  proof  must  be  full  and  satisfactory 
to  the  court,  even  after  the  jury  may  have  found  the  material 
allegations  of  the  petition  true.  For  the  court  is  not  bound  to 
make  the  decree  upon  such  finding,  but,  should  it  be  of  opinion 
the  proof  is  not  of  that  character,  may  nevertheless  refuse  to 
grant  the  decree.*  It  is  not  meant  merely  that  the  court  must 
be  satisfied  of  the  sufficiency  of  the  facts  alleged,  but  of  the 
evidence  supporting  them  as  well,  independently  of  the  ver- 
dict of  the  jury  finding  them  true.'  While  the  evidence  ought 
to  fully  and  conclusively  establish  the  truth  of  the  material 
allegations  of  the  petition  to  the  satisfaction  of  the  court,*  yet 
the  action  of  the  trial  court  is  subject  to  review  by  the  appel- 
late court,*  and  in  a  proper  case  the  decree  may  there  be  ren- 
dered,* or  the  party  dissatisfied  should  move  in  the  trial  court 
for  a  new  trial  and  tender  the  additional  testimony.^  The  rule 
requiring  full  and  satisfactory  evidence,  however,  does  not 
alter  the  ordinary  rules  of  evidence  so  as  to  preclude  the  intro- 
duction of  any  character  of  evidence  that  is  ordinarily  admis- 
sible; it  relates  rather  to  the  sufficiency  of  the  evidence  than 
to  its  evidentiary  character.    And  all  that  is  required  is  proof 


"Wright  V.  Wright,  6  Tex.  3. 

••Simons  v.  Simons,  13  Tex.  468; 
Wright  V.  Wright,  6  Tex.  3;  Staf- 
ford V.  SUfford,  41  Tex.  111. 

iBelyew  v.  Belyew,  —  Tex.  Civ. 
App.  -— ,  32  S.  W.  40. 

•  Moore  v.  Moore,  22  Tex.  237; 
Haygood  v.  Haygood,  25  Tex.  576. 

•  Paulson  V.  Paulson,  —  Tex.  Civ. 
App.  — ,  21  S.  W.  778;  Lohmuller  v. 
Lohmuller,  —  Tex.  Civ.  App.  — ,  135 


S.  W.  751 ;  De  Fierros  ▼.  Fierros,  — 
Tex.  Civ.  App.  — ,  164  S.  W.  1067. 
4Rober8on  v.  Roberson,  2  Posey, 
Unrep.  Caa.  (Tex.)  451. 

•  Loring  ▼.  Loring,  17  Tex.  Civ. 
App.  95,  42  S.  W.  642. 

•  Rice  V.  Rice,  31  Tex.  174;  Jeml- 
gan  V.  Jernigan,  37  Tex.  420;  Erwin 
V.  Erwin,  —  Tex.  Civ.  App.  — ,  40 
S.  W.  53. 

7  Haygood  v.  Haygood,  25  Tex. 
576. 
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of  the  substance  of  the  issue,  as  in  other  civil  actions.'  In  at 
least  one  case,^  it  has  been  held  that  the  uncorroborated  testi- 
mony of  one  of  the  parties  would  not  be  sufficient  to  support  a 
decree.  But  this  is  clearly  wrong.  The  utmost  that  can  be 
said  is  that  in  the  exercise  of  the  discretion  lodged  with  the 
jury  or  judge,  such  interested  witness  might  not  furnish  that 
full  and  satisfactory  evidence  required.  Again,  it  might  be 
altogether  satisfactory. ^^ 

If  the  plaintiff  show  a  legal  ground  for  the  decree,  it  will 
not  be  denied  her  merely  because  she  has  been  induced  by  an- 
other to  prosecute  the  action.^*  This  is  but  a  restatement  of  the 
principle  that  the  assertion  of  a  legal  right  does  not  become 
wrongful  merely  because  it  proceeds  from  an  evil  motive. 

§  541.  Same;  cases. 

Evidence  that  only  raises  a  suspicion  of  the  fact  will  not 
authorize  a  divorce  for  adultery.  Thus,  where  a  witness  testi- 
fied that  she  went  to  the  house  of  plaintiff,  and  knocked  on  the 
door  for  admission,  which  was  denied,  and  upon  walking  around 
to  the  back  of  the  house  saw  plaintiff,  who  was  a  negress,  and 
a  negro  preacher;  saw  the  preacher  walk  through  the  plain- 
tiff's bedroom  and  out  on  the  porch,  but  did  not  see  them  to- 
gether in  the  bedroom ;  and  another  witness  testified  that  upon 
the  occasion  of  his  visit  to  the  place  he  saw  a  man  whom  he 
took  to  be  a  negro  preacher,  and  that  he  "acted  like  he  was  at 
home,"  and  that  there  was  no  other  person  on  the  place  than 
plaintiff  and  the  preacher,  will  not  warrant  a  divorce  on  cross 
bill  for  adultery."  But  proof  that  defendant  lived  for  three 
weeks  in  a  house  which  had  the  reputation  of  being  a  house  of 
prostitution,  and  thereafter  for  nine  months  lived  alone  with  a 
man  other  than  her  husband,  in  a  house  having  but  one  room, 

•  Allen  V.  Allen,  —  Tex.  Civ.  App.  Rivers,  —  Tex.  Civ.  App.  — ,   133 

— ,  128  S.  W.  697.  S.  W.  524;    Barrow  v.  Barrow,  — 

»  Lohmuller  v.  Lohmuller,  —  Tex.  Tex.  Civ.  App.  — ,  97  8.  W.  120. 

Civ.  App.  -^,  135  S.  W.  751.  n  Powell  v.  Powell,  —  Tex.  Civ. 

lOSco  post,  §  542;  Duffer  v.  Duf-  App.  — ,  170  S.  W.  111. 

fcr,  —  Tex.  Civ.  App.  — ,  144  S.  W.  i«  Burney  v.  Burney,  11  Tex.  Civ. 

354;   Ogden  v.  Ogden,  —  Tex.  Civ.  App.  174,  32  S.  W.  328. 
App.  — ,   144  S.  W.  355;    Rivera  v. 
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requires  a  finding  of  adultery."  And  evidence  that  plaintiff, 
action  being  upon  the  cross  bill,  had  the  defendant  arrested 
and  attempted  to  place  him  under  a  peace  bond,  but  upon  trial 
failed  to  make  out  a  case,  and  he  was  discharged,  does  not  show 
such  cruelty  as  will  authorize  a  decree.^** 

Where  the  only  evidence  in  a  case  was  that  of  plaintiff's 
mother,  who  testified:  ^^I  have  heard  the  plaintiff's  petition 
read.  The  allegations  of  fact  set  forth  therein  are  true,  within 
my  knowledge," — and  some  of  the  facts  could  not  have  been 
known  to  the  witness,  there  is  not  the  full  and  satisfactory  proof 
required.** 

Where  the  wife  was  admittedly  a  good  woman,  and,  until 
the  dispute  in  question,  was  faithful,  attentive,  and  devoted  to 
her  husband,  but  being  provoked  by  what  she  considered  just 
cause,  applied  to  her  husband  harsh  names  and  epithets, 
amounting  in  English  to  no  more  than  such  terms  as  ^'poor 
person"  or  "tramp,"  but  using  no  profane  or  vulgar  language, 
a  decree  should  be  refused.**  Neither  is  the  conduct  of  the 
husband  in  stealthily  abandoning  the  wife  and  carrying  away 
their  eleven  months'  old  child  such  cruelty  or  outrage  as  will 
authorize  a  divorce.** 

§  542.  Parties  as  witnesses;  their  statements  and  admissions. 

It  is  now  provided  that  in  divorce  suits  and  proceedings  *'the 
husband  and  wife  shall  be  competent  witnesses  for  and  against 
each  other,  but  neither  party  shall  be  compelled  to  testify  as 
to  any  matter  that  will  criminate  himself  or  herself.  And 
where  the  husband  or  wife  testifies,  the  court  or  jury  trying  the 
case  shall  determine  the  credibility  of  such  witness,  and  the 
weight  to  be  given  such  testimony;  but  no  divorce  shall  be 
granted  upon  the  evidence  of  either  husband  or  wife  if  there 
be  any  collusion  between  them."  "    And  the  same  amendment 

K  Griffin  v.  Griffin,  —  Tex.  Civ.  l»De  Fierros  v.  Fierros,  —  Tex. 

App.  — ,  67  S.  W.  614.  Civ.  App.  -— ,  154  S.  W.  1007. 

lU  Ibid.  !•  Slaughter  v.  Slaughter.  —  Tex. 

"Murray  v.  Murray,  66  Tex.  207,      Civ.  App.  — ,  118  S.  W.  193. 
18  S.  W.  606.  "  Vernon's  Sayles'  Tex.  Civ.  Stat. 

art.  4633. 
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omits  the  inhibition  against  receiving  the  confessions  and  ad- 
missions of  the  parties.  Prior  to  the  amendment,  neither  party 
being  a  competent  witness,  their  declarations  as  confessions  or 
admission  were  likewise  excluded,"  except  in  cases  where  a 
statement  made  by  one  of  the  spouses  came  within  the  rule  of 
res  gestce  of  a  transaction  proper  to  be  proved."  Under  the 
present  statute  a  divorce  may  be  granted  upon  the  sole  testi- 
mony of  one  of  the  parties,  if  there  be  no  collusion.**  The 
provision  that  the  court  or  jury  trying  the  case  shall  determine 
the  credibility  of  such  witness  and  the  weight  to  be  given  such 
testimony  is  no  more  than  the  rule  in  all  cases,  whether  divorce 
or  not.^ 

§  543.  CoUusion  of  parties;  their  agreements,  etc.,  etc 

If  the  acts  complained  of  as  being  ground  for  divorce  were 
committed  through  the  collusion  of  the  parties,  clearly  they 
would  not  be  entitled  to  a  divorce  for  them.  The  statute  savs 
80  much  with  reference  to  the  crime  of  adultery,  and  the  rule 
IS  not  different  with  respect  to  other  offenses.  For  if  it  appears 
that  there  is  any  collusion  between  them  with  reference  to  the 
commission  of  the  offense  laid  as  the  ground,  it  would  be  a 
fraud  upon  the  court,  and  really  no  ground  at  all  of  which 
either  could  complain.  But  the  statute  further  says  that  if  it 
appears  that  there  is  collusion  between  them,  no  divorce  shall 
be  granted  upon  the  testimony  of  either.  It  is  not  clear  that 
this  means  anything  more  than  has  just  been  explained,  and, 
if  not,  is  but  a  declaration  of  what  the  rule  would  otherwise 
be.  The  facts  with  reference  to  which  collusion  would  defeat 
a  recovery  must  be  facts  material  to  the  disposition  of  the 

W  Stafford    v.    Stafford,   41    Tex.  M  Barrow  v.  Barrow,  —  Tex.  Civ. 

Ill;    Cornish    v.    Cornish,   56   Tex.  App.  — ,  97  S.  W.   120;   Rivers  v. 

564;  Endick  v.  Endick,  61  Tex.  559;  Rivers,  —  Tex.   Civ.  App.  — ,  133 

Hanna  v.  Hanna,  3  Tex.  Civ.  App.  S.   W.   524;    but   see  LohmuUer  v. 

51,  21  8.  W.  720.  Lohmuller,  —  Tex.  Civ.  App.  — ,  136 

W  McOowen  v.  McGowen,  62  Tex.  S.  W.  751.    See  ante,  §  640. 
657;    Huth   v.   Huth,   10   Tex.   Civ.  1  Seago    v.    Seago,    —   Tex.    Civ. 

App.   184,  30  S.  W.  240;  Erwin  v.  App.  — ,  64  S.  W.  941.     See  ante, 

Erwin,  —  Tex.  Civ.  App.  — ,  40  S.  §  540. 
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case ;  such  as  matters  of  jurisdiction  or  grounds^  or  a  withhold- 
ing from  the  court  of  facts  which  would  defeat  the  particular 
:grounds  alleged  for  a  decree.  Agreements  of  parties  with  ref- 
erence to  the  division  of  their  common  property,  or  the  custody 
of  their  children,  or  the  like,  would  not  necessarily  show  collu- 
sion, nor  probably  tend  to  show  it.  The  rule  simply  means 
that  the  parties  must  not  collusively  create  grounds  of  divorce, 
nor  do  any  act  which  would  prevent  a  free  and  full  inquiry 
by  the  court  into  the  merits  of  the  controversy  between  them. 
That  defendant  is  willing  that  a  divorce  be  granted,  or  even 
anxious,  does  not  evidence  collusion.  One  might  be  willing  to 
have  a  decree,  yet  not  influence  the  court  in  awarding  it  As 
said  in  a  recent  case:  *.  "Mere  willingness  to  a  judicial  separa- 
tion would  not  be  collusion  as  to  the  granting  of  a  divorce.  If 
so,  willingness  might  be  evidenced  by  a  failure  to  answer ;  and, 
willingness  being  collusion,  the  most  effective  way  to  meet  di- 
vorce proceedings  would  be  to  ignore  them.  Collusion  between 
the  parties  must  relate  to  the  causes  assigned  for  divorce." 

§'544.  Particeps  crimiius. 

Bishop  says  the  particeps  criminis  may,  if  willing  to  testify, 
be  made  a  witness,  but  that  his  testimony  must  be  received  with 
caution,  and  corroborated ; '  Greenleaf,  that  he  is  an  admissible 
witness,  but  his  evidence  is  weak.*  Our  court  quite  early 
expressed  a  decided  opinion  that  his  testimony  should  not  be 
admitted  at  all ;  and  we  append  a  portion  of  the  language  of  the 
court,  in  the  belief  that  if  it  does  not  show  such  testimony  to 
be  altogether  inadmissible,  it  at  least  calls  attention  to  the 
extreme  caution  with  which  it  should  be  received:  "We  are 
disposed  to  question  the  propriety  and  policy  of  the  rule,  even 
admitting  the  paramour  to  the  witness  stand,  under  the  brand 
of  infamy,  as  Professor  Greenleaf's  rule  admits  him.  The 
question  has  not  been  viewed  in  all  of  its  tendencies.  He  is 
only  viewed  as  a  particeps  criminis,  ready  to  swear  to  his  own 
guilt ;  and  if  we  were  certain  that  such  witness  would  be  only 
called  on  when  there  was  in  truth  guilt,  it  might  well  be  al- 

«  Erwin   v.   Erwin,   —   Tex.   Civ.  » Bishop  Marr.  k  Div.  642. 

App.  — ,  40  8.  W.  63.  4Grecnl.  Ev.  §  46. 


702  MARITAL  RIGHTS. 

lowed  them  to  swear  with  the  express  understanding  that  their 
evidence  was  weak,  and,  without  corroboration,  would  be  in- 
sufficient to  establish  the  fact  of  guilt  But  we  have  reason  to 
believe  that  such  testimony  would  be  often  offered  when  there 
had  been  no  guilt  committed.  We  will  suppose  that  when  this 
witness  is  put  upon  the  stand  to  prove  the  fact,  if  it  is  in  his 
power  to  answer  truthfully  in  the  affirmative,  the  temptation 
to  one  who  had  a  single  spark  of  generous,  manly,  chivalric 
feeling  to  woman,  in  his  bosom,  would  be  so  strong  to  screen 
and  protect  the  guilty  fair  one  that  there  would  be  imminent 
danger  of  his  being  driven  to  the  commission  of  perjury.  He 
would  be  further  induced  to  adopt  this  alternative  from  a 
knowledge  of  the  fact  that  if  he  answered  in  the  affirmative  he 
thereby  fixed  on  himself  the  indelible  seal  of  infamy  that  would 
exclude  him  from  the  companionship  of  all  men  of  honorable 
feeling.  But  suppose  he  was  to  refuse  to  answer  upon  the 
ground  that  he  could  not  do  so  without  criminating  himself^ 
although  by  doing  so  he  could  prevent  a  conviction  of  guilt,  yet 
the  female,  by  his  silence,  would  have,  in  the  opinion  of  the 
public,  the  seal  of  condemnation  fixed  on  her  reputation,  never 
to  be  effaced.  And  this  would  be  the  result,  even  if  she  was  in 
truth  innocent,  and  the  witness  to  play  the  part  for  which  he 
was  called,  by  an  unkind  and  inhuman  husband,  to  destroy 
the  reputation  of  his  innocent  wife,  by  the  witness  standing 
mute  when  questioned,  when  if  he  had  answered  with  truth  he 
could  not  have  said  anything  against  her  innocence.  .  .  . 
We  believe  that  policy  forbids  his  being  sworn  at  all,  in  such 
cases,  when  the  prospect  of  advancing  the  truth  falls  infinitely 
short  of  the  evil  that  would  be  most  likely  to  result  from  his 
swearing  at  all."  * 

But  our  court  of  civil  appeals  for  the  fourth  district  very 
pointedly  holds  such  witness  to  be  competent,  saying:  "We 
are  not  informed  of  any  principle  upon  which  its  exclusion  can 
be  founded,  as  long  as  the  witnesses  themselves  were  willing  to 
give  such  evidence.    That  the  witnesses  were  particeps  criminis 

i  Simons  v.  Simons,  13  Tex.  468. 
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went  to  the  probative  force  of  their  testimony,  but  not  to  its 
admissibility,  t.  e,,  if  they  were  willing  to  testify/*  • 

§  545.  TriaL 

No  suit  for  a  divorce  can  be  heard  or  a  decree  granted  before 
the  expiration  of  thirty  days  after  the  same  is  filed.''  The 
provision  has  no  application  to  cases  where  either  the  husband 
or  wife  is  insane,  such  exemption  being  specially  made,  nor  is 
it  applicable  to  actions  for  annulment,  since  they  are  not  di- 
vorce cases  within  the  meaning  of  the  article.* 

The  case  should  be  heard  in  its  regular  order,  in  the  absence 
of  an  order  of  the  court  setting  it,  notwithstanding  the  court 
may  have  a  different  custom  with  respect  to  divorce  cases.*  The 
instructions  should  be  applicable  to  the  grounds  alleged  and 
made  by  the  evidence  introduced.  It  would  be  error  to  charge 
on  a  phase  of  the  case  made  in  the  pleadings,  where  there  is 
no  evidence  tending  to  prove  it.**  Whether  or  not  the  grounds 
alleged  exist,  and,  if  cruelty  be  the  ground,  whether  or  not  it 
is  of  such  character  as  to  render  the  living  together  of  the  par- 
ties insupportable,  are  peculiarly  fact  questions  to  be  fairly 
submitted.**  Either  party  is  entitled  to  request  and  have  sub- 
mitted any  material  issue  not  covered  by  the  main  charge ;  as, 
where  the  defendant  has  pleaded  adultery  as  a  defense,  and 
given  evidence  thereof,  he  is  entitled  to  an  instruction  to  find 
in  his  favor  if  the  jury  find  that  plaintiff  had  committed  adul- 
tery while  married  to  defendant,  such  defense  not  being  cov- 
ered by  the  main  charge." 

But  a  requested  instruction  which  requires  the  plaintiff  to 
prove  all  the  allegations  of  cruelty  in  the  very  language  of  the 
petition  is  properly  refused,  since  only  the  substance  of  the 

«  Oster  V.  Oster,  —  Tex.  Civ.  App.  10  Ikland  v.  Ikland,  —  Tex.  Civ. 

— ,  130  S.  W.  265.  App.  — ,  139  S.  W.  925. 

•y Vernon's  Sayles*  Tex.  Civ.  SUt.  "Allen    v.    Allen,   —   Tex.    Civ. 

art.  4632.  App.  — ,  128  S.  W.  697. 

•  See  ante,  §  620.  !•  Oster    v.   Oster,    —   Tex.   Civ. 

•  Garden  v.  Gardell,  42  Tex.  Civ.  App.  ^^,  180  S.  W.  265. 
App.  202,  94  8.  W.  457;   Bostwick 

V.  Bostwick,  78  Tez.  182,  11  8.  W. 
178. 
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issue  need  ever  be  proved,^'  and  a  charge  that  ^^an  opprobrions 
epithet,  conveying  the  idea  of  a  lack  of  chastity,  would  to  a 
wanton  cause  no  pain,  while  applied  to  a  pure  and  gentle  wife, 
no  tongue  can  tell  the  anguish,  the  shame,  the  sense  of  humilia- 
tion, it  would  bring,"  while  splendid  argument  on  the  evidence, 
is  for  that  very  reason  objectionable.**' 

The  wife  on  being  charged  with  the  use  of  cruel  and  harsh 
language  should  be  permitted  to  testify  to  the  provocations 
which  preceded  her  words. *^  But  the  defendant  having  pleaded 
the  general  issue,  his  answer  further  alleging  plaintiff's  un- 
chastity  and  adulterous  acts,  as  a  defense  to  her  action,  would 
not  be  evidence  of  her  alleged  grounds  of  divorce." 

Where  the  evidence  is  not  that  "full  and  satisfactory  evi- 
dence" in  the  opinion  of  the  court,  he  undoubtedly  would  have 
the  power  to  set  aside  the  verdict  of  the  jury  and  grant  a  new 
trial.  Greater  discretion  is  given  the  judge  in  divorce  cases, 
in  this  respect,  than  in  others.  He  is  not  bound  by  the  verdict 
as  in  ordinary  cases.*'  In  the  light  of  this  special  discretion, 
it  is  not  improper,  where  the  attorneys  for  the  defendant  de- 
cline to  cross-examine  a  witness  for  the  plaintiff,  for  the  judge 
himself  to  cross-examine  him." 

In  a  divorce  case,  as  in  any  other,  the  trial  judge  should 
refuse  a  new  trial  for  newly  discovered  evidence,  where  the 
proper  diligence  to  discover  it  has  not  been  shown." 


§  546.  Same;  rig^t  to  a  jury;  findings. 

In  Wright  v.  Wright,  50  Tex.  Civ.  App.  459,  110  S.  W.  158, 
the  contention  was  made  that  under  the  statute  the  issue  of  the 
custody  of  a  child  in  a  divorce  case  could  not  be  submitted  to  a 
jury,  but  should  be  determined  by  the  court.  In  deciding 
against  this  contention  the  court  said :    ''Under  the  sections  of 

W  Allen  ▼.  Allen,  —  Tex.  Civ.  is  Osier  v.  Osier,  —  Tex.  Civ. 
App.  — ,   128  S.  W.  697.  ^pp.  — ,  130  S.  W.  265. 

!••  Hanna  v.  Hanna,  3  Tex.  Civ.  "  ^^  *"*^»  §  ^^^• 

App.  61.  21  S.  W.  720.  _   J3J  g   ^  g^, 

H  Lohmuller  v.  Lohmuller,  —  Tex.  ii  jkiand  v.  Ikland.  —  Tex.  CiT. 

Civ.  App.  — ,  135  S.  W.  751.  App.  — ,  139  S.  W.  925. 
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our  Constitution  quoted,  [article  V.  §  10]  and  art.  2979 
[4633]  which  declare,  among  other  things,  'that  a  decree  of 
the  court  shall  be  rendered  upon  full  and  satisfactory  evidence, 
independent  of  the  confession  or  admission  of  either  party, 
and  upon  the  verdict  of  a  jury  if  a  jury  shall  have  been  de- 
manded by  either  party,  and  if  not,  upon  the  judgment  of  the 
court  aflSrming  the  material  facts  alleged  in  the  petition,'  we 
think  it  well  settled  that  there  can  be  no  question  but  what  the 
parties  are  entitled  to  a  jury  trial  on  the  issues  of  fact  set  forth 
in  their  pleadings  as  entitling  them  to  a  divorce,  and  this  does 
not  seem  to  be  controverted  by  appellant,  but  he  insists  that, 
as  to  the  issue  of  the  custody  of  the  child,  the  same  cannot, 
under  the  law,  be  submitted  to  the  jury,  but  is  for  the  determi- 
nation of  the  court  alone.  The  statute  itself  does  not  seem  to 
expressly  forbid  the  submission  of  the  issue  as  to  the  custody 
of  children  in  such  cases  to  a  jury,  and  the  word  'court,'  as 
therein  used  (art.  2987,  Rev.  Stat.)  [4641],  could,  we  are  in- 
clined to  believe,  be  held  to  include  a  trial  by  jury.''  Without 
deciding  whether  it  was  error  to  submit  the  issue  to  the  jury,  yet 
the  finding  thereon  not  being  binding  on  the  court,  but  having 
been  adopted  by  him,  and  made  the  basis  of  his  judgment,  no 
harm  could  have  followed. 

The  verdict  of  the  jury  may  be  a  general  one,  or  one  upon 
special  issues,  since  the  statute  now  authorizes  the  submission 
of  special  issues  in  "all  jury  cases."  **  But  even  prior  to  this 
amendment,  such  was  the  practice.  It  was  formerly  held  that 
all  material  facts  must  have  been  found  by  the  jury,*®  but  later 
statutes  declared  that  an  issue  not  submitted  nor  requested  to 
be  submitted  should  be  deemed  to  be  found  by  the  court  in  such 
way  as  to  support  the  judgment  provided  there  was  evidence 
to  support  such  finding.*  It  is  not,  therefore,  necessarily,  error 
for  the  court  to  select  and  submit  certain  issues  deemed  by  him 
to  be  material,  and  to  fail  to  submit  others.*  It  is  the  duty  of 
the  jury  to  ascertain  the  truth  of  the  allegations  only,  and  of 

w  Vernon '8  Sayles'  Tex.  Civ.  Stat.  1  Vernon's  Sayles'  Tex.  Civ.  Stet. 

art.  1984a.  art.  1985. 

•0  Bruner  v.  Bruner,  —  Tex.  Civ.  «  Trigg  v.  Trigg,  —  Tex.  — ,  18  S. 

App.  _,  43  S.  W.  796.  W.  313. 

M.  R.— 45. 
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the  court  to  ascertain  whether  they  are  sufScient  to  authorize 
the  divorce,'  or  establish  a  defense.  Thus,  a  finding  on  special 
issues  in  a  suit  by  the  husband  for  the  adultery  of  his  wife,  that 
the  husband,  after  knowledge  thereof,  had  "admitted  her  into 
his  conjugal  society  or  embraces,"  is  a  finding  that  he  condoned 
her  conduct  after  acquiring  knowledge  of  her  acts.* 

The  general  rule,  of  course,  is  that  the  verdict  is  conclusive 
on  conflicting  evidence,  and  this  has  been  applied  even  in  divorce 
cases.*  But  the  statement  must  be  taken  with  this  qualification, 
the  evidence  must  be  full  and  satisfactory,  even  to  the  court, 
for  if  it  is  not,  the  trial  court  may  and  should  set  aside  the 
verdict,  if  for  the  plaintiff,  and  refuse  the  decree,*  or  even  the 
appellate  court  could  do  the  same.''  But  it  is  not  thought  the 
trial  court  would  have  power  to  ignore  the  verdict,  and  enter 
final  judgment  contrary  thereto, — as,  where  the  findings  are 
against  the  plaintiff's  allegations,  to  enter  judgment  for  the 
divorce  notwithstanding  the  verdict  The  refusal  of  a  decree  is 
ordinarily  only  tantamount  to  a  dismissal  without  prejudice," 
and  therefore  such  a  course  does  not  violate  the  rule  of  Ablowidi 
V.  Greenville  Nat.  Bank,  95  Tex.  429,  67  S.  W.  79,  881,  and 
Waller  v.  Liles,  96  Tex.  21,  70  S.  W.  17. 

§  547.  Appeal  and  error. 

The  appellate  jurisdiction  has  been  noticed  in  a  previous  seo- 
tion.*  The  remedy  by  appeal  must  be  resorted  to,  or  good  rea- 
son shown  for  not  doing  so,  before  a  suit  to  set  aside  can  be 
maintained.** 

Questions  cannot  be  reviewed  that  have  not  in  some  way  been 
called  to  the  attention  of,  or  passed  on  by,  the  trial  court,"  and 

•  Wright  V.  Wright,  3  Tex.  168;  •Moore  v.  Moore,  22  Tex.  237. 
Byrne  v.  Byrne,  3  Tex.  336.                         •  See  ante,  §  620. 

*Hin  V.  HiU,  —  Tex.  Civ.  App.  W  Richards   v.    Minster,    29   Tex. 

— ,  125  S.  W.  91.  Civ.  App.  85,  70  S.  W.  98. 

» Ikland   v.   Ikland,  —  Tex.  Civ.  "  Bniner  v.  Bniner,  —  Tex.  Civ. 

App.  — ,  139  S.  W.  925;   Rivers  v.  App.  — ,  43  S.  W.  796;   Barrow  v. 

Rivers,  —  Tex.  Civ.  App.  — ,  133  Barrow,  —  Tex.  Civ.  App.   — ,  97 

S.  W.  524.  S.  W.  120;   Wetz  v.  Wetz,  27  Tex. 

•  Ante,  §  540.  Civ.  App.  597,  66  S.  W.  869. 
f  Post,  §  547. 


DIVORCE:  PLEADING  AND  EV^IDENCE. 


707 


in  the  absence  of  the  facts,  the  presumptions  will  be  in  favor 
of  the  judgment  as  to  such  facts,  even  though  there  be  a  verdict 
to  the  contrary."  And  as  in  other  cases,  ordinarily,  charges 
and  rulings  on  evidence  will  not  be  reviewed  in  the  absence  of 
the  facts." 

But  the  discretion  of  the  trial  court  to  refuse  a  decree  is 
not  final.  It  is  subject  to  revision  by  the  appellate  court,** 
though  the  proof  would  need  to  be  very  strong  to  require  such 
refusal  to  be  reversed  on  conflicting  evidence.** 

That  court  may  reverse  the  judgment  refusing  a  decree,  and 
enter  judgment  allowing  the  divorce,**  or  vice  versa,  may  re- 
verse and  refuse  the  decree." 

The  better  practice  would  appear  to  be,  on  reversing  a  judg- 
ment denying  the  decree,  to  remand  to  the  trial  court  witii  in- 
structions.** 

"The  appellate  court  has  no  jurisdiction  except  over  final 
judgments,  and  a  judgment  setting  aside  a  decree  of  divorce, 
rendered  at  the  same  term  at  which  the  decree  was  entered,  is 
not  such  final  judgment.** 


K  Moore  v.  Moore»  22  Tex.  237; 
Sharman  v.  Sharman,  13  Tex.  621; 
Camp  V.  Camp,  18  Tex.  528;  Hay- 
good  V.  Haygood,  26  Tex.  576;  Fitts 
V.  Fitts,  14  Tex.  443;  Longwell  v. 
Longwell,  39  Tex.  Civ.  App.  612,  88 
S.  W.  416. 

IS  Blackburn  v.  Blackburn,  16 
Tex.  Civ.  App.  564,  42  S.  W.  132. 

l4Jemigan  v.  Jemigan,  37  Tex. 
420. 

l»  Barrett  v.  Barrett,  —  Tex.  Civ. 
App.  — ,  61  S.  W.  951;  Ikland  v. 
Ikland,  —  Tex.  Civ.  App.  — ,  139 
S.  W.  926;  Duffer  v.  Duffer,  —  Tex. 
Civ.  App.  — ,  144  S.  W.  364 ;  Rivers 
V.  Rivers,  —  Tex.  Civ.  App.  — ,  133 
S.  W.  624. 


!•  Spruill  V.  Spruill,  1  Pofley,  Un- 
rep.  Cas.  (Tex.)  244;  Taylor  v. 
Taylor,  18  Tex.  574;  Erwin  v.  Er- 
win,  —  Tex.  Civ.  App.  — ,  40  S.  W. 
63;  Jemigan  v.  Jemigan,  37  Tex. 
420;  Huilker  v.  Huilker,  64  Tex.  1. 

n  Huth  V.  Huth,  10  Tex.  Civ.  App. 
184,  30  S.  W.  240;  Lohmuller  v. 
Lohmuller,  —  Tex.  Civ.  App.  — , 
135  8.  W.  751 ;  De  Fierroa  v.  Ficr- 
ros,  —  Tex.  Civ.  App.  — ,  164  8.  W. 
1067. 

iSOgden  V.  Ogden,  —  Tex.  Civ. 
App.  — ,  144  8.  W.  366. 

l^Linxwiler  v.  Linxwiler,  —  Tex. 
Civ.  App.  — ,  175  a  W.  1128. 
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§  548.  b  from  bonds  of  matrimony,  generally. 

The  divorce  a  mensa  et  thoro  is  unknowii  to  our  law.  Wheth- 
er the  decree  be  for  an  impediment  rendering  void  the  marriage, 
or  for  cause  arising  subsequent  to  the  celebration,  the  result 
is  the  same, — a  dissolution  of  the  marriage  relation.  Technical- 
ly there  may  be  a  distinction,  but  if  so,  any  discussion  of  it  would 
be  unprofitable.  The  purpose  of  the  decree  is  not  only  to  sever 
the  marriage  relation  between  them,  but  completely  to  adjust  all 
their  mutual  rights  and  liabilities,  making  suitable  provisions 
for  the  children  of  the  union  if  there  be  any ;  but  it  is  not  man- 
datory that  the  court  should  adjudge  these  property  rights,  cus- 
tody of  children,  and  the  like,  for  these  may  be  left  for  subse- 
quent adjudication;  for,  as  in  all  other  character  of  cases,  the 
decree  only  determines  such  questions  as  are  properly  before  the 
court  for  adjudication.*® 

The  statute  seems  to  contemplate  that  the  form  of  the  judg- 


«0  Whetstone    v.    CoflFey,    48    Tex.       599,  5  S.  W.  513;  Gray  v.  Thomas, 
2G9:   Harvey  v.  Cummings    6S  Tex.       83  Tex.  246,  18  S.  W.  721. 
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ment,  whether  of  the  court  or  based  upon  the  findings  of  a  jury, 
should  find  the  material  allegations  of  the  petition  true.  It  may 
be  that  a  general  finding  in  favor  of  the  plaintiff,  with  a  general 
order  decreeing  a  dissolution  of  the  marriage,  will  meet  the  re- 
quirements of  the  statute  in  this  particular,  since  such  judgment 
would  doubtless  imply  a  finding  "affirming  the  material  facts 
alleged  in  the  petition."  * 

The  decree  in  nowise  affects  the  legitimacy  of  the  children 
born  of  such  marriage.* 

§  549    Remarryingt  statutes;  commenL 

Either  party  may,  after  the  dissolution  of  the  marriage, 
marry  again,*  provided,  if  the  divorce  be  granted  on  the  ground 
of  cruel  treatment,  neither  party  shall  marry  any  other  person 
for  a  period  of  twelve  months  next  after  such  divorce  is  granted, 
but  the  parties  so  divorced  may  marry  each  other  at  any  time 
upon  obtaining  a  license  as  provided  by  law.*  Where  the  divorce 
is  granted  upon  the  ground  of  cruel  treatment,  both  parties  are 
forbidden  for  a  year  to  remarry  any  other  person.  The  inno- 
cent party  is  forbidden,  as  well  as  the  guilty,  in  the  hope,  no 
doubt,  that  a  reconciliation  may  be  brought  about,  as  witness 
the  provision  for  an  immediate  remarrying  of  the  parties  to 
each  other.* 

An  implied  prohibition  against  a  second  marriage,  arising 
from  a  decree  of  divorce  not  expressly  authorizing  it,  where 
such  express  permission  is  required  by  statute,  will  not  be  given 
extraterritorial  effect  to  forbid  a  marriage  in  this  state.* 

§  550.  Should  settle  property  rights. 

Upon  rendering  the  decree  the  court  is  authorized  to  order 
a  division  of  the  estate  of  the  parties  in  such  way  as  shall  seem 
right  and  just,  having  proper  regard  to  the  rights  of  each  and 
their  children,  if  any,  subject  to  the  limitation  noticed  hereafter, 
that  neither  party  may  be  compelled  to  devest  himself  or  herself 

1  Vcrnon'8  Saylea'  Tex.  Civ.  Stat.  *  Id.  art.  4G32. 

art.  4633.  »  See   ante,   §   530. 

« Id.  art.  4636.  «  Wingo  v.  Rudder,  —  Tex.  Civ. 

•Id.  art.  4636.  App.  — ,  120  S.  W.  1073. 
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of  the  title  to  real  estate.''  This  applies  to  such  property  only 
as  is  owned,  in  whole  or  in  part,  by  the  parties,  and  not  to  that 
held  merely  in  trust  for  another.*  And,  of  course,  to  such  prop- 
erty only  as  is  situated  within  this  state,  as  the  court  would  have 
no  power  to  determine  the  status  of  property  situated  elsewhere.* 
Ordinarily,  the  proper  division  of  property  is  that  each  one  take 
one  half  the  community  estate,  bearing  each  his  just  proportion 
of  the  community  debts,  and  retain  his  separate  property."  But 
where  there  are  equities  to  be  adjusted,  or  children  to  be  provid- 
ed for,  a  diflFerent  division  may  be  ordered.**  In  a  proper  case 
the  court  may  even  take  the  property,  both  community  and 
separate,  entirely  from  the  possession  of  the  parties,  and  place 
it  with  a  trustee  to  be  administered  in  accordance  with  the  direc- 
tions of  the  court,  for  the  benefit  of  all  the  parties  interested." 
Much  is  necessarily  left  to  the  discretion  of  the  court.  No  set 
rules  can  be  prescribed.  The  exigencies  and  emergencies  of 
each  particular  case  will  have  much  to  do  with  the  disposition 
of  the  property  of  the  union,  and  even  of  the  spouses.  If  the 
power  be  abused,"  it  is,  of  course,  subject  to  review  in  a  proper 
way.**  But  little  controversy  has  ever  arisen  with  respect  to 
the  duty  of  the  court  to  set  apart  to  each  individual  his  separate 
property.  In  an  early  case,**  upon  a  decree  of  divorce  it  ap- 
peared that  all  the  property  owned  by  the  parties  was  the  sepa- 
rate property  of  the  wife,  it  all  having  been  conveyed  to  her  by 
the  husband  as  a  gift.  The  parties  were  old,  and  the  husband 
had  no  property  or  means.  The  court  placed  the  separate  prop- 
erty of  the  wife  in  the  hands  of  a  trustee  or  receiver  for  the 
benefit  of  the  husband  as  well  as  the  wife,  as  a  proper  exercise 
of  its  equity  powers  in  such  a  case.  Other  persons  who  are 
asserting  rights  in  the  property  may  be  made  parties  to  the 
divorce  proceeding.** 

f  Vernon's  Sayles*  Tex.  Civ.  Stat  "  Trimble  v.  Trimble,  15  Tex.  18. 

art.  4634.  W  Rice  v.  Rice,  21  Tex.  58. 

•  Jones  V.  Jones,  —  Tex.  Civ.  App.  W  Craig  v.  Craig,  31  Tex.  203. 

— ,  41  S.  W.  413.  "Simons  v.  Simons,  23  Tex.  344 

»Moor  V.  Moor,  24  Tex.  Civ.  App.  W  Fitts  v.  Fitts,  14  Tex.  443. 

150.  .57  S.  W.  992.  16  Wocltz  v.  Woeltz,  —  Tex.  Civ. 

!•  Fitts  V.  Fitts,  14  Tex.  443.  App.  — ,  57  S.  \V.  905. 
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But,  ordinarily,  the  power  of  the  district  court  to  adjust  the 
property  rights  of  the  parties  finally,  is  limited  to  those  cases 
where  a  decree  of  divorce  is  made,  for  the  statutes  fix  their  re- 
spective rights  during  the  marriage."  The  decree  being  entered, 
however,  the  partition  may  be  deferred  or  committed  into  the 
hands  of  commissioners  appointed  for  that  purpose.** 

§  551.  Same;  community  property. 

The  discretion  conmiitted  to  the  trial  court  in  this  respect 
authorizes  it  to  set  apart  to  the  wife  her  interest  in  the  commu- 
nity free  from  any  debt  or  charge  against  the  community,  where 
the  husband's  separate  estate  and  his  interest  in  the  community 
largely  exceed  such  debts,  and  the  wife  has  no  other  property ;  " 
that  is,  in  the  division  the  husband  may  be  required  to  pay  such 
debts,  for,  of  course,  creditors  have  prior  claims  over  either  of 
the  spouses,  and  the  court  would  have  no  authority  to  set  apart 
community  property  to  the  wife  free  from  such  debts  if  it  were 
otherwise  liable.*®  Regardless  of  the  indebtedness  of  the  com- 
munity, however,  the  whole  of  the  community  property  should 
be  partitioned.*  And  neither  would  have  the  right  to  tsike  the 
whole  upon  paying  to  the  other  one  half  the  value  as  fixed  by  the 
commissioners,  or  a  jury,  on  a  trial  in  a  suit  brought  to  vacate 
the  partition.*  And  in  casting  up  the  account  between  them, 
where  there  is  no  special  reason  for  making  an  unequal  division 
of  the  community,  the  husband  should  have  credit  for  amounts 
expended  for  taxes  and  other  necessary  expenses  of  the  commu- 
nity. He  should  be  charged  for  profits  received  by  way  of 
rents  upon  the  community  property,  but  not  for  the  rents  of  the 
residence  or  business  homestead  occupied  by  himself.  Until  the 
disposition  of  the  property  by  the  court  he  is  entitled  to  this  use.' 

n  Burns  v.   Burns,  —  Tex.  Civ.  MGrandjean   v.   Runke,   —   Tex. 

App.  — ,  126  S.  W.  333.  Civ.  App.  — ,  39  8.  W.  946;   post, 

WMoor    V.    Moor,    —    Tex.    Civ.  §  653. 

App.  — ,  63  S.  W.  347 ;  Allen  v.  Al-  1  Smith   v.    Smith,   —   Tex.   Civ. 

len,  —  Tex.  Civ.  App.  — ,  128  S.  W.  App.  —,  91  S.  W.  816. 

C97.  •Bracht  v.  Bracht,  —  Tex.  Civ. 

It  Hubbard   v.   Hubbard,  —  Tex.  App.  — ,  107  S.  W.  895. 

Civ.  App.  — ,  38  S.  W.  388.  •  Stone  v.  Stone,  —  Tex.  Civ.  App. 


712  MARITAL  RIGHTS. 

And  either  should  be  charged  with  property  taken  by  him  or  her 
on  the  separation.* 

The  parties  are  not  necessarily  entitled  to  receive,  in  the  par- 
tition, a  part  of  each  tract  or  parcel  of  land,  or  even  lot  for  lot, 
but  the  court  or  commissioners  making  the  division  have  all 
reasonable  latitude,  and  may  make  such  partition  as  the  ex- 
igencies of  the  situation  may  require.*  Thus  the  property  may 
be  divided  in  unequal  portions,  with  a  lien  over  in  favor  of  the 
lesser  portion,  or  the  personal  property  given  to  one  and  the  real 
property  to  the  other.*  If  the  property  of  the  community  has 
been  converted  into  money,  the  court  has  the  power  to  partition 
that,  the  same  as  any  other  kind  of  property,  the  plaintiff's 
prayer  being  sufficiently  broad.''  In  short,  the  partition  should 
be  an  equitable  one,  under  all  the  circumstances.* 

The  court  should  hear  evidence,  based  upon  a  proper  pleading, 
as  to  the  property  rights  of  the  parties,  and  not  refer  the  same  to 
commissioners  appointed  to  partition  the  property,  and  who 
have  no  authority  to  hear  evidence  and  determine  property 
rights,*  though  their  rights  and  property,  having  been  ascer- 
tained, the  actual  partition  of  the  community  may  be  referred  to 
commissioners.**  And  when  a  partition  is  decreed  a  lien  may 
be  adjudged  against  the  portion  set  apart  to  the  one  or  the  other 
as  the  equities  may  require.**  It  is  not  required  that  the  com- 
missioners notify  the  parties  of  the  time  and  place  of  their  meet- 
ing to  perform  their  duties,  and  a  substantial  compliance  with 
the  statutes  regulating  such  partitions  by  commissioners  will 
be   suflScient."      Where   no   disposition   of   the   community   is 

— ,  40  S.  W.  1022;  Williams  v.  Wil-  »  Bohan   v.    Bohan,   —   Tex.    Civ. 

Hams.  —  Tex.  Civ.  App.  — ,  125  S.  App.  — ,  56  S.  W.  959. 

W.  937,  1199.  10  Moor    v.    Moor,    —    Tex.    Civ. 

4  Williams   v.   WiUiams,   —  Tex.  App.   — ,    63   S.   W.   347;    Allen   v. 

Civ.  App.  — ,  125  S.  \\.  937.  Allen,  —  Tex.  Civ.  App.  —,  128  S. 

»  Huntsman  v.  Huntsman,  —  Tex.  W.  G97. 

Civ.  App.  — ,  147  S.  W.  351.  n  Boyd    v.    Ghent,    —    Tex.    Civ. 

6  Moor  V.  Moor,  —  Tex.  Civ.  App.  App.  — ,  53   S.   W.   704. 

— ,  63  S.  W.  347.  «  Moor    v.    Moor,    —    Tex.    Civ. 

7  Owens   V.    Owens,    40    Tex.    Civ.       App.  — ,  63  S.  W.  347. 
App.  641,  90  S.  W.  664. 

■  Moore  v.  Moore,  59  Tex.  54. 
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made  at  the  time  of  the  decree,  the  divorced  parties  become  ten- 
ants in  common  therein,**  and  a  separate  action  may  be  brought 
for  a  partition  thereof.**  In  such  action  the  property  found  in 
the  possession  of  the  parties  at  the  dissolution  of  the  marriage  is 
presumptively  community,  and  the  recitation  in  the  deeds  to  a 
portion  of  the  same,  that  such  property  was  the  separate  prop- 
erty of  the  husband,  is  overcome  by  proof  that  he  so  commingled 
his  own  with  the  community  property  as  to  be  unable  to  trace 
and  identify  any  of  the  property  as  having  been  purchased, 
either  in  whole  or  in  part,  with  his  means." 

For  reasons  hereafter  to  be  noticed,  it  would  be  error  to  give 
to  either  party  all  the  community.  The  proper  order  would  be, 
if  the  facts  authorized  it,  one  half  in  fee  and  a  life  estate  in  the 
other  half.**  Since  after  divorce,  in  the  absence  of  a  partition, 
the  parties  become  tenants  in  common  in  the  community  prop- 
erty,— the  possession  of  one  being  the  possession  of  both, — the 
right  of  the  community  estate  to  claim  the  benefit  of  the  wife's 
adverse  possession  of  land  conveyed  to  the  husband  under  a  tax 
deed  is  not  destroyed  by  a  divorce,  with  an  unexecuted  order  for 
partition  of  the  property,  then  made." 

§  552.  Same;  homestead. 

The  power  of  the  court  to  make  division  of  the  property  ex- 
tends to  the  homestead  as  well  as  any  other  property.  If  it  be 
community  property,  partition  may  be  ordered  where  that  can 
be  done,"  or  its  sale  and  division  of  proceeds  where  partition 


!•  SoiithweHtern  Mfg.  Co.  v.  Swan, 
—Tex.  Civ.  App.  — ,  43  S.  W.  813; 
Williamson  v.  Gore,  —  Tex.  Civ. 
App.  — ,  73  S.  W.  563;  Hubert  v. 
Hubert,  46  Tex.  Civ.  App.  503,  102 
S.  W.  048:  Roomer  v.  Traylor,  — 
Tex.  Civ.  App.  — ,  128  S.  W.  685. 

14  Whetstone  v.  Coffey,  48  Tex. 
269;  Wimberly  v.  Pabst,  55  Tex. 
587;  Murray  v.  Murray,  66  Tex. 
207,  18  S.  W.  506:  Gray  v.  Thomas, 


83  Tex.  246,  18  S.  W.  721;  Henry 
V.  Forshee,  84  Tex.  185,  19  S.  W. 
381. 

l»  Moor  V.  Moor,  24  Tex.  Civ.  App. 
i50,  57  S.  W.  992. 

!•  Long  V.  Long,  29  Tex.  Civ.  App. 
536,  69  S.  W.  429;  see  post,  §  555. 

"Callen  v.  Collins,  56  Tex.  Civ. 
App.  620,   120   S.  W.  546. 

!■  Zapp  V.  Strohmeyer,  75  Tex. 
638,  13  S.  W.  9. 
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cannot  be  made,"  or  it  may  be  set  apart  exclusively  to  the  wife, 
or  wife  and  children  living  with  her.*®  And  the  court  may,  in 
a  proper  case,  set  aside  the  homestead  to  the  wife's  separate  use, 
for  a  limited  time,  even  where  the  same  is  the  separate  property 
of  the  husband ;  but  its  continuance  as  a  homestead  in  law  will 
depend  upon  the  character  of  its  use  from  the  date  of  the  de- 
cree, and  not  upon  the  attempt  of  the  court  in  setting  it  aside 
to  fix  upon  it  a  homestead  character.*  If  no  disposition  of  the 
community  homestead  be  made  in  the  decree,  as  in  other  com- 
munity property  the  parties  become  tenants  in  common  there- 
in,' and  either  may  have  a  homestead  in  his  interest  in  such 
property  if  the  uses  make  it  such.' 

Since  the  community  homestead  is  not  liable  to  creditors 
for  their  debts  generally,  in  partitioning  the  same  between 
the  husband  and  wife  the  court  need  not  render  a  judgment 
for  the  husband  for  one  half  the  community  debts  which  he 
has  not  paid.  The  creditors  have  no  concern  with  the  disposi- 
tion of  the  homestead,*  and  to  charge  the  wife's  share  in  the 
homestead  would  be  to  ignore  the  exemption.  Not  being  per- 
sonally liable  in  the  first  place,  her  receiving  exempt  property 
will  not  make  her  liable.  Neither  has  the  court  the  power  to 
subject  the  husband's  interest  in  the  homestead  to  the  payment 
of  the  wife's  claims  for  counsel  fees,  and  reimbursement  for 
community  debts  paid  by  her  out  of  her  separate  estate.*  This 
would  violate  the  constitutional  exemption. 


!•  Trigg  V.  Trigg,  —  Tex.  — ,  18 
S.  VV.  313;  Smith  v.  Smith,  —  Tex. 
Civ.  App.  — ,  91  S.  W.  815;  Kirk- 
wood  V.  Domnau,  80  Tex.  645,  20 
Am.  St.  Rep.  770,  16  S.  W.  428. 

«0  Holland  v.  Zilliox,  38  Tex.  Civ. 
App.  416,  86  S.  W.   36. 

IBahn  v.  Starcke,  89  Tex.  203, 
59  Am.  St.  Rep.  40,  34  S.  W.  103; 
Sykes  v.  Spcer,  —  Tox.  Civ.  App. 
— ,  112  S.  VV.  422,  102  Tex.  451, 
132  Am.  St.  Rep.  896,  119  S.  VV. 
86;  Dinwiddie  v.  Tims,  52  Tex.  Civ. 


App.  72,  114  S.  W.  400;  Shook  ▼. 
Shook,  —  Tex.  Civ.  App.  — ,  145 
S.  W.  682. 

SKirkwood  v.  Domnau,  80  Tex. 
645,  26  Am.  St.  Rep.  770,  16  S.  W. 
428. 

s  Southwestern  Mfg.  Co.  v.  Swan, 
—  Tex.  Civ.  App.  — ,  43  S.  W.  813. 

4  Franks  v.  Franks,  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1110. 

« Shook  v.  Shook,  —  Tex.  Cit. 
App.  — ,  145  S.  W.  682. 
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§  553.  Same;  creditors* 

The  rights  of  any  owner  in  property,  aside  from  the  ex- 
empt property,  are,  in  a  very  important  sense,  subordinate  to 
the  rights  of  his  creditors.  Creditors  without  lien  have  no 
interest  in  the  disposition  of  the  exempt  property  of  the  debtor, 
and  cannot,  therefore,  complain  if  the  district  court  on  render- 
ing a  decree  of  divorce  divides  such  property  between  its 
owners.*  But  as  to  property  not  exempt,  and  upon  which  cred- 
itors might  lawfully  levy  a  writ  for  the  satisfaction  of  their 
demands,  the  court  has  no  power  to  award  the  same  to  their 
prejudice.''  In  truth,  however,  the  partitioning  of  the  com- 
munity property  is  not  a  disposition  of  it  at  all.  There  is  no 
change  of  owners,  but  a  mere  ascertainment  and  separation  of 
the  interests  theretofore  exercised  in  common.  It  remains  sub- 
ject to  the  demand  of  creditors.  However,  the  wife  receiving 
and  appropriating  property  in  the  partition  that  would  other- 
wise be  liable  to  creditors,  she  becomes  personally  liable,  to  the 
extent  of  the  property  so  received,  for  the  payment  of  the  debts.* 
After  the  divorce  and  partition  of  the  property  the  husband  no 
longer  has  any  interest  in  the  portion  set  apart  to  the  wife.  If 
creditors  of  the  former  community  seek  to  subject  her  portion 
to  the  payment  of  their  debts,  they  must  do  so  in  a  proceeding 
to  which  she  is  a  party.  A  mere  seizure  and  sale  upon  execu- 
tion against  the  husband  alone  will  not  pass  the  title  to  the 
portion  set  apart  to  her.*  This  is  upon  the  principle  that  one 
is  not  bound  by  a  judgment  to  which  she  is  not  a  party,  and 
after  the  divorce  the  husband  no  longer  represents  the  commu- 
nity so  as  to  bind  the  wife  in  a  suit  to  which  she  is  not  actually 
a  party.  The  rule,  we  have  seen,**  where  the  creditor's  suit 
was  instituted  prior  to  the  divorce,  is  different.  There  the 
husband  still  represents  the  community  and  binds  the  wife.** 

Creditors  are  necessarily  charged  with  notice  of  the  pendency 

•  Richey  v.  Hare,  41  Tex.  336;  App.  416,  86  S.  W.  36;  Roemer  ▼. 
Franks  v.  Franks,  —  Tex.  Civ.  App.  Traylor,  —  Tex.  Civ.  App.  — ,  128 
— ,  138  S.  W.  1110.  S    W.  685. 

7  Richey  ▼.  Hare,  41  Tex.  336.  WAnte,  §  441. 

•  Grandjean  v.  Runke,  —  Tex.  "  Boyd  v.  Ghent,  93  Tex.  647,  57 
Civ.  App.  — ,  39  S.  W.  945  S.  W.  25. 

•  Holland  v.  Zilliox,  38  Tex.  Civ. 
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of  the  suit  for  a  divorce,  since  the  proceeding  is  in  rem/^  and 
they  may,  therefore,  if  they  like,  intervene  for  the  protection 
of  their  property  interests.  In  such  a  case  the  intervention 
would  be  incidental  to  the  divorce,  and  the  court  would  have 
jurisdiction  of  the  pleas  regardless  of  the  amounts  involved." 
The  power  to  partition  having  due  regard  for  the  community 
debts  necessarily  includes  the  power  to  order  one  of  the  parties 
to  pay  such  debts,  for  which  just  allowance  should  be  made  in 
the  partition.  And  while  the  court  could  not  thus  prejudice 
creditors,  as  between  the  husband  and  wife,  he  may  set  apart 
to  the  one  property  entirely  free  from  the  community  debts.** 

§  554.  Equitable  contideratioiu. 

Where  the  husband  employs  a  firm  of  attorneys  to  procure 
a  divorce  for  his  wife,  though  both  parties  are  nonresidents, 
such  collusion  in  procuring  a  divorce  in  fraud  of  the  court  will 
estop  the  husband  from  attacking  the  validity  of  the  divorce 
in  a  subsequent  suit  by  the  wife  to  partition  the  community 
property,  even  though  he  was  induced  to  such  participation  in 
the  fraud  by  the  wife's  agreement  to  a  property  settlement 
which  she  afterward  refused  to  abide  by.  Or  if  the  husband 
in  such  a  case  attempts  to  use  the  privilege  of  the  decree  of 
divorce  to  his  advantage,  he  would  not  afterward  be  permitted 
to  dispute  its  validity." 

A  man  carrying  a  life  insurance  policy  payable  to  his  mother 
married,  and  he  and  his  mother  thereupon  executed  an  assign- 
ment of  all  interest  in  the  policy  to  the  wife.  The  husband  and 
wife  were  subsequently  divorced,  but  no  disposition  of  their 
respective  rights  in  the  policy  was  made.  The  wife  paid  the 
premiums  on  the  insurance  policy,  and  thereupon  became  en- 
titled to  hold  the  policy,  which  had  a  loan  and  surrender  value, 
till  she  was  reimbursed  for  the  amount  of  the  premiums  paid 
by  her.^* 

12  Roemer  v.  Traylor,  —  Tex.  Civ.  "  Hubbard   v.   Hubbard,   —  Tex. 

App.   — ,    128   S.    W.    685;    ante,    §       Civ.  App.  — ,  38  S.  \V.  388. 
533.  15  Ward    v.    Ward,    34    Tex.   Civ. 

18  Bradley    v.    Ramsey,    — -    Tex.       App.  — ,  63  S.  W.  347. 
Civ.  App.  — ,  65  S.  \V.  1112.  16  Hatch   v.   Hatch,   35   Jex.   Civ. 

App.  373,  80  S.  W.  411. 
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It  is  not  an  equitable  settlement  where  the  wife,  to  whom  is 
committed  the  care  and  custody  of  minor  children,  receives  200 
acres  of  land,  one  half  in  fee  and  the  other  half  for  life,  and 
the  husband  receives  53.1  acres,  one  half  in  fee  and  the  other 
half  for  life,  also  the  entire  personal  property  worth  about 
$9,000,  though  he  was  charged  with  the  entire  community  debts 
amounting  to  about  $1,900,  and  though  on  the  day  before  the 
trial  he  had  disposed  of  the  53.1  acre  tract  and  part  of  the  per- 
sonal property  for  about  one  tenth  of  their  value,  in  fraud  of 
the  wife's  rights." 

§  555.  Devesting  title  to  real  estate. 

The  statute  authorizing  a  division  of  the  property  of  the 
parties  provides  specially  that  nothing  therein  contained  "shall 
be  construed  to  compel  either  party  to  devest  himself  or  her- 
self of  the  title  to  real  estate."  "  To  make  any  division  what- 
ever of  the  community  estate  between  the  parties  is  in  a  sense 
to  devest  each  of  his  title  and  interest  in  that  portion  set  apart 
to  the  other.  Yet  it  has  been  held  that  such  a  transaction  does 
not  fall  within  the  inhibition  of  the  statute.**  Nor  is  setting 
apart  of  the  community  to  a  trustee  for  a  limited  time  for  the 
maintenance  of  the  minor  children,**  or  of  the  wife's  separate 
estate  for  the  benefit  of  the  husband  and  wife,*  devesting  the 
owners  of  such  property  of  their  title  under  the  statute.  And 
the  supreme  court  has  sanctioned  a  partition  of  the  community 
homestead,"  and  its  sale  and  division  of  proceeds,'  when  the 
apparent  result  was  in  each  case  to  devest  the  owner  of  his 
title  to  real  estate.  Yet  it  has  been  held  by  the  supreme  court,* 
that  it  was  not  within  the  power  of  the  district  court  to  give  to 
the  wife  more  than  a  life  estate  in  the  community  homestead 
on  giving  judgment  for  a  divorce,  and  that  a  decree  of  the  prop- 

w  Huntsman     v.     Huntsman,     —  « Specr   v.    Sykes,    102   Tex.   461, 

Tex.  Civ.  App.  — ,  147  S.  W.  351.  j32   Am.   St.   Rep.   896,   119   S.   W. 

W  Vernon's  Sayles'  Tex.  Civ.  Stat.  86. 

art.  4634.  »  Trigg  v.  Trigg,  —  Tex.  — ,  18 

!•  Young  V.  Young,  —  Tex.  Civ.  S.  W.  313. 

App.  — .  23  S.  W.  83.  4  Tiemann    ▼.    Tiemann,    34    Tex. 

to  Rice  V.  Rice,  21  Tex.  68.  523. 

1  Fitts  V.  Fitts,  14  Tex.  443. 
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erty  to  the  wife,  annulling  and  vacating  all  title  and  claim  of 
the  husband  was  in  violation  of  the  statute.  This  has  been 
followed  by  the  court  of  civil  appeals  by  reforming  a  judgment 
in  the  wife's  favor  for  all  the  community  realty,  and  render- 
ing one  for  one  half  of  the  property  in  fee,  with  a  life  estate 
in  the  other  half.*  Now  there  can  be  no  doubt  of  the  power  of 
the  court  to  partition  the  community  real  estate,  and  even  the 
homestead.  This  has  been  often  held.  And  after  the  parti- 
tion neither  party  has  any  title  to  the  portion  set  apart  to  the 
other.*  It  is  equally  well  settled  that  where  the  community 
lands  cannot  be  fairly  partitioned,  the  same  may  be  sold  and 
the  proceeds  divided,  in  which  case,  of  course,  both  parties  are 
devested  of  all  interest  and  title  in  the  land.^  So  it  may  be 
said  to  be  fairly  settled  that  an  actual  partition  of  the  land  it- 
self, or  the  sale  and  partition  of  the  proceeds,  will  not  be  a 
devesting  of  title  to  real  estate  within  the  meaning  of  the  stat- 
ute; but  that  any  decree  which  denies  one  of  the  parties  all 
share  in  the  land  would  be.  This  perhaps  is  the  correct  view, 
in  the  light  of  the  further  rule  that  a  partition  of  real  estate 
is  not  a  conveyance  of  the  title. 

§  556.  Custody  of  chfldren. 

The  court  may  give  the  custody  and  education  of  the  chil- 
dren to  either  party  as  may  seem  proper,  having  due  regard 
to  the  prudence  and  ability  of  the  parents,  and  the  age  and 
sex  of  the  child  or  children.  The  father  has  no  superior  rights 
over  the  mother.  Their  rights  to  the  custody  of  their  children, 
as  between  themselves,  are  equal.*  The  parent  desiring  such 
custody  should  apply  for  the  same,  and  the  court  may  make 
any  order  that  the  safety  and  well  being  of  such  child  or  chil- 

•  Long  V.  Long,  29  Tex.  Civ.  App.       W.  347,  31  Tex.  Civ.  App.  137,  71 
536,  69  S.  W.  428.  S.  W.  794;  ante,  §§  551,  552. 

•  Ryan  v.  Engleson,  26  Tex.  Civ.  ''See  ante,  §§  651,  652;  Smith  v. 

App.  192,  62  S.  W.  1072;   Speer  v.       ^™***"»  ~  ^^"''  ^'^-  -^PP'  ~    ®^  ^• 

o  I  ,o«  m  ..,,««/  «  W.  815;  Shook  v.  Shook,  —  Tex. 
Sykes,    102   Tex.   451,   132  Am.  St.       ^.^   j^^^  _^  ^.^  g   ^   ^^ 

Rep.   896,   119   S.   W.  86;    Moor  v.  I  Boyd  v.  Boyd,  —  Tex.  Civ.  App. 

Moor,  —  Tex.  Civ.  App.  — ,  63  S.      — ,  167  S.  W.  264. 
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dren  may  require.*  So  far  we  have  discussed  the  rules  appli- 
cable to  the  controversy  between  the  parents,  but  here  the  con- 
troversy is  not  between  them  alone,  but  infinitely  superior  to 
their  wishes  in  the  matter  is  the  welfare  of  the  children  them- 
selves. The  parent  is  considered  only  in  a  secondary  sense. 
Their  prudence  and  ability  are  regarded  in  determining  the  best 
interest  of  the  children.^*  And  unless  the  discretionary  power 
of  the  court  has  been  abused,  its  award  in  this  respect  will  not 
be  disturbed  on  appeal.^^  If  neither  party  is  a  fit  person  to 
have  the  custody,  then  the  court  is  not  without  power,  and  it 
is  its  duty,  to  place  such  children  in  the  care  of  some  other 
person  more  suited  to  the  charge.  The  good  of  the  children, 
which  is  the  highest  consideration,  may  require  such  removal. 
The  claim  of  the  parent  is  not  superior  to  the  interests  of  the 
children  and  the  public." 

Where  the  children  are  more  than  fourteen  years  of  age, 
their  preference  is  worthy  of  consideration,  in  analogy  to  our 
statute  authorizing  a  minor  of  that  age  to  select  his  guardian." 

Considerable  latitude  should  be  allowed  in  the  admission  of 
evidence  bearing  upon  the  fitness  and  ability  of  the  parties  to 
have  the  custody  and  support  of  the  children.  That  the  mother 
has  no  means,  but  would  be  compelled  to  live  with  her  father, 
who  is  a  man  of  bad  character,  a  drunkard,  and  a  gambler; 
and  that  the  husband  would  be  compelled  to  live  with  his  father 
and  an  unmarried  sister,  who  was  shown  to  have  great  love 
for  the  child,  and  was  anxious  to  retain  its  custody,  and  that 
she  was  competent  and  careful ;  ^*  or  in  a  contest  between  a 
paternal  grandfather  and  a  mother  for  the  custody  of  her  in- 
fant, that  the  mother's  reputation  for  chastity,  truth,  veracity, 
and  honesty,  was  bad,** — are  proper  subjects  of  inquiry. 

•  Vernon's  Sayles'  Tex.  Civ.  Stat.  URice  v.   Rice,  21   Tex.  58;   Ex 

art.  4641.  parte    Ellerd,   —   Tex.   Crim.   Rep. 

10  Haymond  v.  Haymond,  74  Tex.      — ,  158  S.  W.  1145. 

414,  12  S.  W.  90.  1>  Johnson    y.    Johnson,    —   Tex. 

11  Norris  v.  Norris,  —  Tex.  Civ.       Civ.  App.  — ,  102  8.  W.  943. 

App.  — ,  46  S.  W.  405;   Wright  v.  M  Bush  v.  Bush,  —  Tex.  Civ.  App. 

Wright,  50  Tex.  Civ.  App.  459,  110  — ,  103  S.  W.  217. 

S  W.  158;  Beraus  V.  Bemus,  —  Tex.  "Ward   v.    Ward,    34   Tex.    Civ. 

Civ.  App.  — ,  133  S.  W.  503.  App.  104,  77  8.  W.  829. 
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And  the  trial  court  should  not  disregard  the  evidence  of  the 
witnesses  merely  because  of  his  peculiar  knowledge  of  the 
parties,  or  his  observations  from  the  testimony  of  the  witnesses." 

The  decree,  when  entered,  is  a  mere  judicial  determination 
that  one  of  the  parties,  as  between  the  two,  has  the  preference 
of  legal  right  to  the  custody  of  their  children,  and  to  that  ex- 
tent it  deprives  the  other  of  his  natural  right  to  share  equally 
with  her  in  such  custody,  but  the  right  is  a  personal  one,  which 
may  be  waived  in  favor  of  the  other."  The  power  of  the  court 
extends  to  the  making  of  all  reasonable  and  proper  orders  per- 
mitting the  parents  to  visit  and  see  the  children,  and  to  this 
end  may  require  them  to  be  kept  within  the  jurisdiction  of 
the  court.** 

§  557.  Same;  support. 

The  court  pronouncing  a  decree  of  divorce  may  also  make 
suitable  orders  with  respect  to  the  property  of  the  parties  for 
the  proper  support  of  the  children."  But  such  provision  for 
the  support  of  the  children,  whether  the  custody  be  given  to 
one  of  the  parents  or  to  another  than  the  parents,  should  be 
with  reference  to  the  property  of  the  parents,  and  not  by  way 
of  charge  in  gross  sura,  or  periodical  payments  of  money,  hav- 
ing no  regard  to  such  property  or  the  earning  capacity  of  the 
parent  charged.  The  statute  confers  ample  power  upon  the 
court  to  protect  the  interest  of  the  children  in  the  partition  of 
the  property  of  the  parents,  for  it  is  provided  that  due  regard 
must  be  had  to  the  rights  of  the  children,*®  and  upon  reason  this 
is  the  only  way  the  court  should  provide  for  them.  No  order 
of  the  court  can  affect  the  father's  liability  for  the  support  of 
his  minor  children,  and  it  would  be  improper  for  it  to  attempt 
to  fix  that  liability  in  any  stated  amount.*    Indeed,  it  is  held  the 

leHaU  V.  Whipple,  — •  Tex.  Civ.  art.   4634;    Fitts  v.   Fitts,   14   Tex. 

App.  — ,  145  S.  W.  308.  443;    Trimble   v.   Trimble,    15   Tex. 

"Sykos    V.    Speer,    —    Tex.   Civ.  18;  Simons  v.  Simons,  23  Tex.  344. 

App.  — ,  132  S.  W.  422.  M  Pape  v.  Pape,  13  Tex.  Civ.  App. 

?8  Ex  parte  Ellerd,  —  Tex.  Crim.  99,  35  S.  W.  479. 

Rep.  — ,  158  S.  W.  1145;   sec  ante,  1  Defee  v.  Defee,  —  Tex.  Civ.  App. 

§  70.  — ,  51  S.  W.  274;   Ligon  v.  Ligon, 

W  Vernon's  Sayles'  Tex.  Civ.  Stat.  39   Tex.    Civ.   App.   392,   87    S.   W. 
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court  has  no  jurisdiction  to  make  an  incidental  decree  in  per- 
sonam against  a  parent  for  payment  of  a  monthly  stipend  for 
the  future  support  of  his  children,  and  to  make  it  a  charge 
against  the  community  property  set  apart  to  such  parent.*  If 
the  court  attempts  to  provide  for  the  support  of  children  by 
an  allowance  against  the  husband,  the  judgment  may  be  en- 
forced by  execution  only,  since  such  decree  creates  a  debt  against 
him,  for  default  in  which  imprisonment  for  contempt  would 
be  improper  and  in  violation  of  the  Bill  of  Rights.* 

After  the  divorce,  the  parties  being  in  law  no  longer  hus- 
band and  wife,  one  who  voluntarily  expends  money  for 
the  maintenance  and  education  of  a  minor  daughter  cannot 
charge  the  expenditure  to  the  other,  or  her  share  of  the  com- 
munity, on  a  subsequent  partition  thereof.^  And  where  there 
has  been  no  divorce,  but  a  separation,  the  circumstances  may 
be  such  as  to  justify  a  court  subsequently  partitioning  the  com- 
munity in  refusing  to  reimburse  the  wife  for  the  support  of 
minor  children  taken  by  her  on  the  separation.* 

A  husband  is  not  entitled,  on  partition  of  the  community,  to 
charge  the  wife  with  the  expense  of  supporting  his  stepchild 
during  the  marriage,  since  the  law  will  presume  his  voluntary 
assumption  of  the  relation  of  parent  to  such  minor  imposed 
upon  him  the  duty  of  such  support.*  And  a  remarriage  does 
not  absolve  the  father  from  full  liability  for  the  support  of 
his  children  of  the  first  marriage.^ 

On  appeal  the  award  of  the  trial  court  is  usually  binding, 
unless  it  appears  there  has  been  an  abuse  of  his  discretion.* 


838;  Bond  v.  Bond,  41  Tex.  Civ. 
App.  129,  90  S.  W.  1128;  Barry  v. 
Barry,  —  Tex.  Civ.  App.  — ,  131 
S.  W.  1142;  Bemus  v.  BcmuB,  — 
Tex.  Civ.  App.  — ,  133  S.  W.  503; 
Martin  v.  Martin,  —  Tex.  Civ.  App. 
— ,  148  S.  W.  344. 

«  Gully  V.  Gully,  —  Tex.  Civ.  App. 
— ,  173  S.  W.  1178. 

«Ex   parte   Ellis,   37   Tex.   Crim. 
Rep.  539,  66  Am.  St.  Rep.  831,  40 

M.  R.— 4d. 


S.  W.  275;    Ex  parte  Oerrish,  42 
Tex.  Crim  Rep.  114,  67  S.  W.  1123. 

*  Moor  V.  Moor,  31  Tex.  Civ.  App. 
137,  71  S.  W.  794. 

•  Rivers  v.  Rivers,  —  Tex.  Civ. 
App.  — ,  133  S.  W.  624. 

«  Franks  v.  Franks,  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1110. 

7  Bemus  v.  Bemus,  —  Tex.  Civ. 
App.  —,  133  S.  W.  603. 
iJbid.    See  generally  ante,  i  80. 


722  MARITAL  RIGHTS. 

§  558.  Same;  conclusiveness  of  order. 

Whether  a  decree  awarding  the  custody  of  a  child  and  mak- 
ing provision  for  its  support  is  legally  right  or  wrong,  it  is 
nevertheless  binding  on  the  parties  until  set  aside  in  some 
regularly  instituted  proceeding  for  that  purpose,*  as  by  appeal, 
action  to  vacate,^®  or  bill  of  review.  A  decree  partitioning  the 
community  property,  dividing  the  debts,  but  making  no  ex- 
press provision  for  the  maintenance  of  a  minor  child,  never- 
theless is  binding  on  a  subsequent  claim  by  one  of  the  parties 
for  reimbursement  for  expenditures  in  this  behalf.**  Even 
though  the  decree  for  custody  be  that  of  a  foreign  court,  it  is 
res  judicata  of  all  questions  as  to  the  right  of  custody  which 
could  have  been  before  the  court  at  the  time  the  decree  was 
entered."  Tho  statute  authorizing  such  award, — the  proper 
parties  being  before  the  court, — its  full  jurisdiction  attaches, 
and  its  orders  have  all  the  force  and  finality  of  judgments  in 
other  cases.** 

But  if,  upon  appeal  or  other  direct  attack  upon  the  order, 
it  appeared  that  the  safety  and  well  being  of  the  child  or  chil- 
dren,— for  this  is  the  first  consideration, — demanded  its  re- 
versal, the  court  ought  not  to  hesitate  to  commit  the  custody  to 
another  person. 

This  finality,  however,  does  not  operate  to  prevent  the  ques- 
tion's again  being  inquired  into  when  changed  conditions  make 
it  proper  or  necessary.  The  question  adjudicated  in  any  award 
is  necessarily.  Which  is  the  more  suitable  person  to  be  intrusted 
with  the  care  of  the  child  at  that  time  ?  In  any  subsequent  pro- 
ceeding the  question  is.  Which  is  the  more  suitable  person  at 
the  time  of  that  trial  ?  The  questions,  it  will  be  seen,  are  not 
identical,  so  that  a  second  adjudication  does  not  necessarily 
violate  the  principle  of  res  judicaia}^ 

•  Schultze    V.    Schultze,    —    Tex.  !•  Jordan  v.  Jordan,  4  Tex.  Civ. 

Civ.  App.  — ,  66  S.  W.  56.  App.  659,  23  S.  W.  531. 

lOTrammcH  v.  Trammell,  —  Tex.  l*  Wilson  v.  EUiott,  96  Tex.  472, 

Civ.  App.  — ,  80  S.  W.  1 19.  97  Am.  St.  Rep.  928,  73  S.  W.  946, 

"Moor    V.    Moor,    31    Tex.    Civ.  32    Tex.    Civ.   App.    483,    75   S.   W. 

App.  137,  71  S.  W.  794.  r.68;    Boyd    v.    Boyd,   —   Tex.   Civ. 

W  Wilson  V.  Elliott,  96  Tex.  472,  App.  — ,  157  S.  W.  254. 
97  Am.  St.  Rep.  928,  73  S.  W.  946. 
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The  second  inquiry,  however,  or  a  third,  is  governed  by  the 
same  rules  of  evidence,  procedure,  and  the  like.  The  child's 
welfare  is  controlling,  but  if  the  person  to  whom  the  award 
was  made  in  the  first  instance  is  still  the  more  suitable  to  have 
the  care  of  such  child,  the  court  will  make  an  order  accord- 
ingly-" 

Again,  the  view  is  suggested  that  courts  of  equity  having 

jurisdiction  to  award  the  custody  of  minors,  their  decrees  are 
always  subject  to  modification  or  change,  upon  proper  showing, 
the  courts  retaining  jurisdiction  over  the  child  at  all  times." 
At  all  events,  the  cold  rules  of  law  are  not  violated,  and  the 
plainest  demands  of  society  are  best  heeded,  by  permitting  any 
number  of  inquiries  into  the  question  of  a  child's  custody  and 
care  whenever  and  as  often  as  the  changed  conditions  make  the 
same  necessary.  In  such  cases,  however,  the  burden  very  nat- 
urally will  be  upon  one  who  undertakes  to  change  the  existing 
order  of  things,  to  show  that  conditions  have  so  changed  as  to 
require  a  reconsideration." 

Neither  is  the  conclusive  effect  of  such  order  so  binding  on 
the  one  in  whose  favor  the  custody  is  awarded  that  she  cannot 
waive  the  privilege  in  favor  of  the  other."  But  it  is  not  to  be 
understood  from  this  that  either  parent  can  voluntarily  escape 
any  of  the  duties  imposed  by  law  upon  the  parent  respecting 
the  support  of  his  children. 

§  559.  Change  of  name. 

"In  suits  for  divorce,  the  court  may,  in  its  discretion,  on 
the  final  disposition  of  the  case,  enter  a  decree  changing  the 
name  of  either  party  to  said  suit,  if  such  change  of  name  is 
specially  prayed  for  in  the  pleadings  of  such  party."" 

Such  change  of  name  will  not  operate  to  release  such  per- 
son from  any  liability  which  he  or  she  may  have  incurred  by 

W  Morrison  v.  MiUer,  —  Tex.  Civ.  "  Grcgo    v.    Schneider,    —    Tex. 

App.  — ,  128  S.  W.  480.  Civ.  App.  — ,  154  S.  W.  361. 

WHall  V.  Whipple,  —  Tex.  Civ.  !•  Sykes   v.   Speer,   —   Tex.   Civ. 

App.  — ,  145  S.  W.  308:  Plummer  v.  App.  — ,  112  S.  W.  422. 

Plummer,  —  Tex.  Civ.  App.  — ,  154  w  Vernon's  Saylcs*  Tex.  Civ.  Stat. 

S.  W.  597.  art.  5954. 
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the  original  name,  nor  to  destroy  any  righto,  or  property,  or 
action,  which  such  person  had  or  held  in  his  original  name.** 
Such  a  change  of  name  of  one  or  both  the  parents  would  not 
operate  to  change  the  name  of  the  children  as  well.  It  would 
require  the  individual  application  of  such  child,  through  a 
guardian  or  next  friend,  if  a  minor,  to  secure  such  effect.^ 

§  560.  Costi  and  attorneys'  feet. 

"The  court  may  award  costs  to  the  party  in  whose  behalf  the 
sentence  or  decree  shall  pass,  or  that  each  party  shall  pay  his 
or  her  own  costs,  as  to  the  court  shall  appear  reasonable.'** 
While  some  latitude  is  allowed  the  court,*  yet,  unless  it  is  a 
case  appealing  to  the  discretion  of  the  court,  the  party  pre- 
vailing is  ordinarily  entitled  to  his  costs.*  These  costs  may  be 
adjudged  to  be  a  lien  against  the  portion  of  the  property  set 
apart  to  the  party  charged  with  them,  which  lien  will  be  su- 
perior to  the  claims  of  purchasers  or  lienees  whose  rights  ac- 
crued subsequent  to  the  filing  of  the  suit.*  The  wife's  attor- 
neys' fees  are  not  properly  costs  of  the  suit,  but  she  may  re- 
cover them  in  a  proper  case.* 

The  theory  upon  which  the  wife  is  sometimes  allowed  her 
reasonable  attorney  fees  against  her  husband  is  that  it  is  money 
expended  in  the  preservation  of  a  right  given  her  by  law, — 
in  short,  a  necessary  for  which  the  husband  is  made  liable  by 
law.  But  the  rule  is  not  unbending.  The  circumstances  of 
the  parties,  or  the  surroundings  attending  the  separation,  may 
be  such  as  to  justify  the  court  in  denying  such  fees,  even  where 
the  wife  prevails  in  her  suit.^  Such  fees,  when  proper,  are  due 
to  the  attorneys  performing  the  services,  and  are  recoverable 
from  the  husband,  where  there  was  probable  cause  for  divorce,* 
and  it  is  not  required  to  show  further  that  the  divorce  proceed- 

«o  Id.  art.  6953.  « McClelland    t.    McClelland,    — 

lid.  art.  5952.  Tex.  Civ.  App.  — ,  37   S.  W.  360; 

«  Id.  art.  4642.  Hill  v.  Hill,  —  Tex.  Civ.  App.  — , 

3  Withee  V.  Withee,  60  Tex.  327.  125  S.  W.  91. 

*  Stone    V.    Stone,    —    Tex.    Civ.  7  Rivers  v.   Rivers,  —  Tex.   Civ. 

App.  — ,  40  S.  W.  1022.  App.  — ,  133  S.  W.  624. 

»  Ghent  v.  Boyd,  18  Tex.  Civ  App.  •  McLean  v.  Randell,  —  Tex.  Civ. 

88,  43  S.  W.  891,  63  S.  W.  704.  App.  — ,  135  S.  W.  IIIG. 
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ings  were  necessary  for  the  legal  protection  of  the  wife.*  Under 
such  circumstances  both  husband  and  wife  would  be  liable.** 
•But  it  is  not  proper  to  render  judgment  in  the  wife's  favor 
^against  the  husband  for  such  fees  unless  she  has  paid  them.** 
And  a  mere  filing  by  the  husband  of  a  motion  to  dismiss  his 
suit  for  divorce  will  not  destroy  the  wife's  claim  for  attorneys' 
fees,  if  he  is  otherwise  liable  for  them.** 

The  action  to  recover  the  attorneys'  fees,  by  whomsoever  insti- 
tuted, need  not  be  ancillary  to  the  divorce  suit,**  though  they 
may  be  recovered  in  the  divorce  case.**  But  if  the  attorney 
makes  his  application  in  the  divorce  case,  to  have  a  fee  al- 
lowed, the  ruling  becomes  res  judicata  upon  a  subsequent  suit 
by  him  against  the  husband  to  recover  a  fee.** 

The  appellate  court  will  not  determine  the  amount  of  such 
fees,  where  no  finding  thereof  was  made  by  the  trial  court.** 

§  561.  Construction  of  decrees;  cases. 

This  decree,  whether  with  respect  to  the  divorce,  to  the  prop- 
erty right  of  the  parties,  or  the  incidental  matter  of  custody  and 
care  of  the  children  of  the  union,  must  be  sufficiently  definite 
to  be  capable  of  exact  enforcement  by  the  processes  of  the  court 
The  following  order  with  regard  to  the  children  has  been  held 
not  to  be  too  indefinite  for  enforcement :  "The  defendant  shall 
have  the  right  to  visit  said  children  and  administer  to  their 
needs  at  all  reasonable  and  seasonable  times,  five  days'  prior 
notice  of  such  visits  having  been  first  given  to  Mrs.  Lucinda 
Ellerd  [the  paternal  grandmother  to  whom  the  custody  of  such 
children  was  awarded],  without  any  hindrance  whatever,  and 
neither  the  plaintiff  nor  the  defendant  shall  have  the  right  to 
remove  said  children  or  either  of  them  out  of  the  jurisdiction 
of  this  court  without  the  consent  of  the  court  or  the  agreement 

•  Bord    V.    Stubbfl,    22    Tex.    Civ.  M  Ceccato    v.    Deutschmann,     19 

App.  242,  54  S.  W.  633.  Tex.  Civ.  App.  434,  47  8.  W.  739. 

10  Hicks  V.  Stewart,  53  Tex.  Civ.  i*  Varn    v.    Vara,    —   Tex.    Civ. 
App.  401,  118  S.  W.  206.  App.  — ,  126  S.  W.  639. 

11  Hill  V.  Hill,  —  Tex.  Civ.  App.  » Branch    v.    Kleinecke,    3    Tex. 
— ,   125  S.  W.  91.  App.   Civ.   Cas.    (Willson)    132. 

1*  Vara  V.  Vara,  —  Tex.  Civ.  App.  l*  Aycock  v.  Aycock,  —  Tex.  Civ. 

— ,  J  25  S.  W.  639.  App.  — ,   131  S.  W.  1139. 


726  liARITAL  RIGHTS. 

of  the  parties/'  The  "parties"  meant  were  the  father  and 
mother."  Nor  is  a  property  decree  awarding  to  the  husband 
"thirteen  head  of  Jersey  cattle,  which  were  subject  to  a  mort- 
gage of  $600,  one  bureau,  one  washstand,  one  rocking  chair, 
and  the  medical  works  and  instruments  and  family  heirlooms 
of  defendant,"  indefinite  in  not  specifying  the  goods  and  chat- 
tels awarded  to  him." 

In  the  absence  of  a  different  showing  in  the  judgment  or 
pleadings,  in  the  light  of  which  the  judgment  is,  of  course,  in- 
terpreted, the  presumption  is  that  personal  property  which  the 
court  has  ordered  to  be  partitioned  is  within  the  jurisdiction 
of  the  court." 

In  subsequent  suits  for  partition,  or  to  recover  property 
claimed  by  one  of  the  parties,  or  concerning  the  custody  and 
support  of  the  children,  of  course  the  decree  is  to  be  interpreted 
in  the  light  of  its  real  character,  and  not  as  readjudicating  those 
things  that  were  settled  in  the  main  suit.*® 

An  order  directed  the  husband  to  pay  to  the  wife  a  stated 
amount  monthly  for  maintenance  of  a  child  awarded  to  the 
mother,  but  did  not  make  the  same  a  lien  on  any  of  the  hus- 
band's property.  The  evident  purpose  of  the  order  being  the 
support  of  the  child  merely,  and  not  a  fixed  award  of  property, 
the  allowance  ceased  upon  the  husband's  death  testate,  leaving 
all  his  property  to  such  child.^ 


§  562.  Finality  of  decreet,  generaUy. 

The  decree  of  divorce,  where  the  court  has  jurisdiction  of  the 
parties,  is  final  and  binding  upon  them  until  set  aside,  reversed, 
or  vacated  in  some  one  of  the  ways  authorized  by  law.  That 
the  judgment  is  irregular  or  erroneous  is  immaterial;  but, 
•emanating  from  a  proper  court  having  jurisdiction  of  the  par- 

n  Ex  parte  Ellerd,  -—  Tex.  Crim.  M  Moor  v.  Moor.  —  Tex.  Civ.  App. 

Rep.  — ,  168  S.  W.   1146.  — ,  63  S.  W.  347 ;  Connellee  v.  Wer- 

liGebhart   v.    Gebhart,    —    Tex.  enskiold,  —  Tex.  Civ.  App.  — .,  87 

€iv.  App.  — ,  61  S.  W.  964.  S.  W.  747. 

!•  Moor  v.  Moor,  —  Tex.  Civ.  App.  i  Schultze    v.    Scbultze,    —    Tex. 

— ,  63  S.  W.  347.  Civ.  App,  — ,  66  Tex.  56. 
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ties,  it  is  a  valid  sentence  until  vacated.*  But  a  decree  without 
service  of  citation  upon  defendant,  or  his  voluntary  appear- 
ance, is  unauthorized,  and  will  be  set  aside,'  and  is,  moreover, 
absolutely  void,  requiring  no  judicial  determination  of  its  in- 
validity, where  such  vice  appears  in  the  judgment  itself.  We 
have  said  that  an  erroneous  decree  would  be  binding  upon  the 
parties,  or  valid,  until  reversed  or  vacated.  This  is  true  the- 
oretically, but  should  the  decree  be  reversed  or  vacated,  it  is 
void  ab  initio,*  and  on  being  reversed  on  appeal,  or  vacated  by 
bill  of  review  or  action  for  that  purpose,  the  parties  stand,  with 
respect  to  their  status,  property,  and  other  rights,  as  though 
no  such  judgment  had  ever  been  rendered.  If  either  has  in 
the  meantime  married,  such  marriage  could  be  putative  only, 
for  there  can  never  exist  two  lawful  marriages  of  one  person 
at  the  same  tim^. 

If  the  decree  does  not  consider  the  property  rights  of  the 
parties,  the  same  are  unaffected  by  it,  and  may  be  asserted 
anywhere  and  any  time  occasion  may  arise.  If  it  purports  to 
adjust  all  their  property  rights,  it  is  binding  in  this  respect  un- 
til set  aside  for  fraud,  as  may  be  done  in  other  judgments,*  or 
by  appeal,  or  error,  and  the  like.  It  cannot  be  questioned  in 
subsequent  suits  between  the  parties.  It  is  res  judicata  as  to 
the  property  awarded.*  But  the  decree  is  binding  only  with 
reference  to  such  property  as  is  brought  within  the  jurisdiction 
of  the  court  ^  and  the  scope  of  its  adjudication.  If  property 
were  by  either  omitted  from  such  consideration,  it  might  au- 
thorize the  opening  of  the  decree  as  to  the  property,  or  a  sepa- 
rate suit  with  reference  to  it,  as  the  divorce  judgment  could 
not  be  an  adjudication  of  their  rights  in  property  not  con- 
sidered by  the  court* 

«  Stuart  V.  Cole,  42  Tex.  Civ.  App.  — ,   63  S.   W.   347,   71  S.   W.  794; 

478,  92  S.  W.  1040.  Shook  v.  Shook,  —  Tex.  Civ.  App. 

t  Stephens   v.    Stephens,    02   Tex.  — ,  145  S.  W.  682;  Shook  t.  Shook, 

337.  —  Tex.   Civ.   App,  — ,   146   8.   W. 

4  Gebhard  v.  Gebhard,  25  Misc.  1,  C99. 

54  N.  Y.  Supp.  406.  '     f  Moor  v.  Moor,  24  Tex.  Civ.  App. 

•  McMurray     v.     McMurray,     78  160,  67  S.  W.  992. 

Tex.   584,   14   S.   W.   896,   s.  c.   67  •  Gray  v.  Thomas,  83  Tex.  246,  18 

Tex.  665,  4  S.  W.  357.  S.  W.  721. 

•  Moor  V.  Moor,  —  Tex.  Civ.  App. 
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Appeals  are  allowed  only  from  final  judgment,  except  where 
specially  allowed  by  statute,  and  therefore  the  temporary  orders 
made  pending  the  divorce  suit,  such  as  for  alimony,'  custody 
of  the  children,  those  affecting  the  property,  or  what  not,  are 
not  appealable  until  the  final  disposition  of  the  main  case.^^ 

§  563.  Vacatiiig  decreet. 

Ordinarily  one  is  not  entitled  to  be  heard  on  an  application 
to  vacate  a  decree,  when  he  had  notice  of  the  suit,  or  of  the 
judgment  in  time  to  move  for  a  new  trial  or  to  appeal.^*  But 
in  the  absence  of  such  notice  he  may  institute  a  separate  action 
to  vacate,  for  fraud  or  other  wrong. 

One  consenting  to  a  decree,"  or  receiving  benefits  or  advan- 
tages under  it,  would  not  be  permitted  to  attack  its  validity. 

But  in  all  cases  the  attack  must  be  a  direct  one,  unless  the 
decree  is  absolutely  void,  as  for  want  of  jurisdiction  "  apparent 
on  the  record.  The  party  seeking  to  set  aside  the  judgment 
must  not  only  impeach  the  equity  and  justice  of  the  decree, 
but  he  must  be  able  to  show  that  he  had  a  good  defense  to  the 
action,  which  he  was  prevented  from  making  by  fraud,  acci- 
dent, or  the  acts  of  the  opposite  party,  unaffected  by  any  fault 
or  negligence  on  his  own  part,  and  that  there  is  groimd  to  sup- 
pose a  different  result  would  follow  on  another  trial.** 

The  fraud,  perjury,  or  other  ground  relied  on  should  be  set 
forth  with  particularity,  and  not  in  general  terms  only,  that 
the  court  may  judge  of  its  sufficiency  to  merit  the  relief.  A 
mere  allegation  and  affidavit  that  the  matters  alleged  are  true 
as  far  as  the  petitioner's  knowledge  goes,  and  that  they  are 
true  to  the  best  of  her  information  and  belief,  are  too  indef- 
inite.**   But  if  the  judgment  is  rendered  on  service  by  publica- 

•  Gardner  v.  Gardner,  —  Tex.  Civ.  v.  Sperry,  —  Tex.  Civ.  App.  — ,  103 

App.  — ,  154  S.  W.  1064.  S.  W.  419. 

10  Dawson    v.    Dawson,    —    Tex.  W  ConncIIee    v.    Werenskiold,    — 
Civ.  App.  — ,   140   S.   W.   513;    Ex  Tex.  Civ.  App.  — ,  87  S.  W.  747. 
parte  Davis,  101  Tex.  607,  17  L.R.A.  18  Stuart   v.    Cole,    42    Tex.    Civ. 
(N.S.)    1140,    111    S.   W.    306;    see  App.  478,  92  S.  W.  1040. 

ante,  §  532.  14  Sperry  v.  Sperry,  —  Tex.  Civ. 

11  Richards    v.    Minster,    29    Tex.      App.  — ,  103  S.  W.  419. 
Civ.  App.  85,  70  S.  W.  98;  Sperry  Wlbid. 
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tion,  and  the  defendant  has  not  appeared  in  person^  or  by  at- 
tomey  of  her  own  selection,  a  new  trial  may  be  granted  for 
good  cause  shown,  supported  by  affidavit,  without  a  showing  of 
fraud  or  falsity  in  the  affidavit  for  publication.  In  such  an 
application  the  defendant's  affidavit  that  she  had  read  the  peti- 
tion, knew  its  contents,  and  that  the  statements  and  allegations 
therein  made  are  true,  to  the  best  of  her  knowledge  and  belief, 
is  sufficient  under  the  statute,**  allowing  such  judgments  to  be 
set  aside  within  two  years."  The  statutory  remedy  is  cumu- 
lative of  the  remedy  of  appeal  or  error,  and  is  the  only  bill  of 
review  known  to  our  law.**  No  appeal  lies  from  the  order 
granting  such  new  trial,  as  it  is  but  a  continuation  of  the  orig- 
inal suit,"  though  an  appeal  does  lie  from  a  refusal,  or  dis- 
missal of  the  petition.** 

The  strict  rules  of  practice,  however,  are  not  always  en- 
forced in  divorce  cases.  There  is  a  great  leniency  toward  main- 
taining the  marriage  relation,  and  if  there  is  a  contention  of 
fraud  or  false  swearing,  or  the  like,  in  the  procurement  of  the 
decree,  the  court  will  not  be  slow  to  grant  a  new  trial,  even 
where  the  application  is  not  strictly  within  the  statute  regulat- 
ing such  matters,*  or  to  vacate  the  decree,*  if  there  has  been 
no  laches  or  negligence  on  the  part  of  the  petitioner.  In  case 
of  such  laches  or  negligence,  of  course,  the  relief  must  be  de- 
nied.* 

The  application  to  vacate  may  relate  only  to  that  portion  of 
the  decree  affecting  the  property  interests  of  the  parties,*  the 
award  of  the  children,  or  other  part. 


i«  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  2026. 

w  Bracht  v.  Bracht,  —  Tex.  Civ. 
App.  — ,  107  S.  W.  895. 

w  Chrisman  v.  Miller,  15  Tex. 
159;  Doty  v.  Moore,  16  Tex.  691; 
Krugel  V.  Cobb,  —  Tex.  Civ.  App. 
— ,  124  S.  W.  723. 

l»Wolf  V.  Sahm,  56  Tex.  Civ. 
App.  564,  120  8.  W.  1114,  121  S. 
W.  501. 

M  Brown  v.  Button,  38  Tex.  Civ. 
App.  294,  86  S.  W.  454. 


1  Dickinson  v.  Dickinson,  —  Tex. 
Civ.  App.  — ,  138  S.  W.  205;  Bost- 
wick  V.  Bostvtrick,  73  Tex.  182,  11 
8.  W.  178;  Erwin  v.  Erwin,  —  Tex. 
Civ.  App.  — ,  40  8.  W.  53. 

« Stephens  v.  Stephens,  62  Tex. 
337. 

•  Shook  V.  Shook,  —  Tex.  Civ. 
App.  — -,  145  8.  W.  699. 

*  Moor  V.  Moor,  24  Tex.  Civ.  App. 
150,  57  8.  W.  992,  63  8.  VV.  347. 
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§  S64.  Decrees  of  other  jorisdictioiis,  and  conflict  of  laws 
generaUy. 

A  decree  of  divorce,  like  other  judgments  in  rem,  has  extra- 
territorial force.  The  marriage  of  parties  creates  a  new  status 
recognized  not  only  in  the  country  where  celebrated,  but  in  all 
countries;  so,  a  divorce  in  accordance  with  the  laws  of  the 
country  where  obtained  destroys  that  status  (at  least  of  the 
party  within  the  court's  jurisdiction),  and  it  no  longer  exists 
in  any  country.*  It  can  make  no  difference  that  the  marriage 
was  not  celebrated  in  accordance  with  our  laws ;  if  it  was  legal 
where  consummated,  it  there  created  the  legal  marital  status, 
and  so  it  will  when  the  parties  remove  to  any  other  state;  so, 
it  cannot  matter  that  a  dissolution  was  decreed  for  a  cause  that 
would  not  authorize  a  decree  here.  The  validity  of  the  mar- 
riage, and  the  power  to  dissolve  it,  are  determined  by  the  laws 
of  the  country  where  solemnized  in  the  one  instance,  and  dis- 
solved in  the  other.  But  a  judgment  of  any  court,  to  have  force 
at  home  or  abroad,  must  be  rendered  by  a  court  having  juris- 
diction; for  the  decree  of  any  court  having  jurisdiction  over 
neither  of  the  parties  is  a  nullity,  and  may  be  collaterally  at- 
tacked in  any  proceeding.*  It  is  universally  held  that  since 
every  state  has  a  right  to  determine  the  status  of  its  citizens, 
jurisdiction  for  that  purpose  may  be  had  where  one  of  the 
parties  has  a  bona  fide  residence  within  the  jurisdiction.^  But 
the  decree  cannot  go  one  step  further  than  to  dissolve  the  mar- 
riage relation,  where  the  defendant  nonresident  makes  no  vol- 
untary appearance  in  the  case,  thereby  submitting  himself  to 
that  jurisdiction.  The  court  cannot  adjudicate  any  rights 
further  than  as  above  indicated,*  and  a  most  important  illustra- 
tion of  that  proposition  is  found  in  the  next  succeeding  section. 

As  to  property,  the  court  has  no  power  to  partition  or  award 

»  Stuart  V.  Cole,  42  Tex.  Civ.  App.  1  Hare  v.  Hare,  10  Tex.  355;  Grif- 

478,  92  S.  W.  1040;  Bee  post,  §  505.  fin  v.  Grifliii,  64  Tex.  Civ.  App.  619, 

•  Morgan  v.  Morgan,  1  Tex.  Civ.  117    S.    W.    910;    Montmorency    y. 

App.  315,  21  S.  VV.  154;   Chunn  v.  Montmorency,  —  Tex.  Civ.  App.  — , 

Gray,  51  Tex.  114;  Stuart  v.  Cole,  139  S.  W.  1168. 

42   Tex.   Civ.   App.  478,   92   S.    W.  •  See  Henry  v.  Forshec,  84  Tex. 

1040.  386,  19  S.  W.  381. 
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real  estate  lying  beyond  its  jurisdiction, — that  is,  in  another 
state ;  but  personal  property  so  situated  may  be  disposed  of  in  the 
decree,'  and  the  order  of  a  foreign  court  having  jurisdiction 
of  the  parties  and  subject-matter  would  be  binding  upon  them.^' 
The  same  is  true  of  the  award  of  the  custody  of  the  children,** 
though  changed  conditions  might  justify  a  new  inquiry,  the 
same  as  if  the  decree  had  been  a  domestic  one." 

In  the  absence  of  proof  of  the  law  of  the  foreign  state  it  is 
presumed  to  be  the  same  as  our  laws.**  But  extraterritorial 
effect  will  not  be  given  an  implied  prohibition  against  a  second 
marriage,  resulting  from  a  decree  not  expressly  authorizing  it, 
to  forbid  one's  remarrying  in  this  state.** 

§  565.  Same;  Haddock  v.  Haddock. 

In  Haddock  v.  Haddock  (201  U.  S.  662,  50  L.  ed.  867,  26 
Sup.  Ct.  Rep.  525,  5  Ann.  Cas.  1),  the  United  States  Supreme 
Court  had  before  it  for  consideration  the  full  faith  and  credit 
clause  of  the  Federal  Constitution  as  it  affected  a  decree  of 
divorce  rendered  by  a  Connecticut  court  on  the  petition  of  a 
resident  of  that  state  against  his  wife,  a  resident  of  the  state 
of  Xew  York,  upon  service  by  publication  only,  the  defendant 
making  no  personal  appearance.  After  a  statement  of  well- 
settled  general  principles  the  court  thus  applied  them  to  the 
^luestion  before  it: 

"Coming  to  apply  these  settled  propositions  to  the  case  before 
us,  three  things  are  beyond  dispute:  (a)  In  view  of  the  au- 
thority which  government  possesses  over  the  marriage  relation, 
no  question  can  arise  on  this  record  concerning  the  right  of 
the  state  of  Connecticut  within  its  borders  to  give  effect  to  the 
decree  of  divorce  rendered  in  favor  of  the  husband  by  the 
courts  of  Connecticut,  he  being  at  the  time  when  the  decree 

•  Moor  V.  Moor,  —  Tex.  Civ.  App.  Boyd,  —  Tex.  Civ.  App.  — ,  167  S. 

— ,  63  S.  W.  347.  W.  254. 

10  Houston  &  T.  C.  R.  Co.  v.  Helm,  U  See  ante,  §  27;  Ex  parte  Lath- 
—  Tex.  Civ.  App.  — -,  93  S.  W.  697.  am,  47  Tex.  Crim.  Rep.  208,  82  S. 

11  Wilson  V.  Elliott,  96  Tex.  472,  W.  1046. 

97  Am.  St.  Rep.  928,  73  S.  W.  946.  M  Wingo  v.  Rudder,  —  Tex.  Civ. 

"Wilson  V.  Elliott,  32  Tex.  Civ.       App.  — ,  120  S.  W.  1073. 
App.   483,   75   S.   W.  368;    Boyd  v. 
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waa  rendered  domiciled  in  that  state,  (b)  As  New  York  was 
the  domicil  of  the  wife  and  the  domicil  of  matrimony,  from 
which  the  husband  fled  in  disregard  of  his  duty,  it  clearly 
results  from  the  sixth  proposition  that  the  domicil  of  the  wife 
continued  in  New  York,  (c)  As,  then,  there  can  be  no  ques- 
tion that  the  wife  was  not  constructively  present  in  Connecti- 
cut by  virtue  of  a  matrimonial  domicil  in  that  state,  and  was 
not  there  individually  domiciled,  and  did  not  appear  in  the 
divorce  cause,  and  was  only  constructively  served  with  notice 
of  the  pendency  of  that  action,  it  is  apparent  that  the  Connect- 
icut court  did  not  acquire  jurisdiction  over  the  wife  within 
the  fifth  and  seventh  propositions ;  that  is,  did  not  acquire  such 
jurisdiction  by  virtue  of  the  domicil  of  the  wife  within  the 
state  or  as  the  result  of  personal  service  upon  her  within  its 
borders. 

"These  subjects  being  thus  eliminated,  the  case  reduces  it- 
self to  this:  Whether  the  Connecticut  court,  in  virtue  alone 
of  the  domicil  of  the  husband  in  that  state,  had  jurisdiction  to 
render  a  decree  against  the  wife  under  the  circumstances  stated, 
which  was  entitled  to  be  enforced  in  other  states  in  and  by  virtue 
of  the  full  faith  and  credit  clause  of  the  Constitution.  In  other 
words,  the  final  question  is  whether,  to  enforce  in  another  juris- 
diction the  Connecticut  decree,  would  not  be  to  enforce  in  one 
state  a  personal  judgment  rendered  in  another  state  against 
a  defendant  over  whom  the  court  of  the  state  rendering  the 
judgment  had  not  acquired  jurisdiction.  Otherwise  stated,  the 
question  is  this :  Is  a  proceeding  for  divorce  of  such  an  excep- 
tional character  as  not  to  come  within  the  rule  limitins:  the 
authority  of  a  state  to  persons  within  its  jurisdiction,  but,  on 
the  contrary,  because  of  the  power  which  government  may  exer- 
cise over  the  marriage  relation,  constitutes  an  exception  to  that 
rule,  and  is  therefore  embraced  either  within  the  letter  or  spirit 
of  the  doctrine  stated  in  the  third  or  fourth  propositions  ?" 

The  learned  court  concluded  as  follows: 

"Without  questioning  the  power  of  the  state  of  Connecticut 
to  enforce  within  its  own  borders  the  decree  of  divorce  which 
is  here  in  issue,  and  without  intimating  a  doubt  as  to  the  power 
of  the  state  of  New  York  to  give  to  a  decree  of  that  character 
rendered  in  Connecticut,  within  the  borders  of  the  state  of  New 
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York  and  as  to  its  own  citizens,  such  efficacy  as  it  may  be  en- 
titled to  in  view  of  the  public  policy  of  that  state,  we  hold  that 
the  decree  of  the  court  of  Connecticut  rendered  under  the  cir- 
cumstances stated  was  not  entitled  to  obligatory  enforcement 
in  the  state  of  New  York  by  virtue  of  the  full  faith  and  credit 
clause.  It  therefore  follows  that  the  court  below  did  not  vio- 
late the  full  faith  and  credit  clause  of  the  Constitution  in  re- 
fusing to  admit  the  Connecticut  decree  in  evidence;  and  its 
judgment  is  therefore  affirmed." 

Four  of  the  justices  dissented;  all  the  leading  cases  were 
thoroughly  reviewed  in  the  opinions  filed.  It  must  be  admitted 
that  if  the  majority  opinion  is  sound,  it  results  in  most  anoma- 
lous situations  that  ought  not  to  be  possible  in  any  civilized 
country.  Thus,  the  husband,  who  according  to  the  decree  of 
the  Connecticut  court  is  an  unmarried  person,  and  who,  by 
force  of  the  full  faith  and  credit  clause,  must  be  regarded  in 
every  other  state  as  an  unmarried  person,  removes  to  the  state 
of  New  York,  where  the  wife  resides,  and  who  is  held  to  be 
a  married  person,  never  having  been  divorced  from  the  legal- 
ly determined  divorced  husband;  he  could  contract  another 
lawful  marriage  under  the  very  eyes  of  his  former  wife,  who, 
being  still  his  wife,  would  be  entitled  to  all  the  rights  of  any 
wife.  She  would  not  be  authorized  to  remarry  though  he  has 
been  divorced  from  her.  In  short,  there's  a  wife  without  a 
husband,  and  a  divorced  man  with  two  lawful  wives  at  the 
same  time. 

Under  the  rule  as  thus  established,  however,  a  valid  decree 
of  divorce  may  be  obtained  in  this  state  on  service  by  publica- 
tion, at  least  as  to  the  resident  party  and  the  property  within 
the  court's  jurisdiction." 

W Griffin  V.  Griffin,  54  Tex.  Civ.       App.  — ,  130  fl.  W.  1168;  Parker  ▼. 
App.  61ft,  117  S.  W.  910;  Montmo-       Parker,  22  Fed.  186. 
renej  ▼.  Montmorency,  —  Tex.  Civ. 
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§  569.  Illegitimacy  of  intestate.  §  572.  Conflict  of  laws. 

§  566.  Descent  of  property. 

"Where  any  person  having  title  to  any  estate  of  inheritance^ 
real,  personal,  or  mixed,  shall  die  intestate  as  to  such  estate, 
and  shall  leave  a  surviving  husband  or  wife,  the  estate  of  such 
intestate  shall  descend  and  pass  as  follows :  1.  If  the  deceased 
have  a  child  or  children,  or  their  descendants,  the  surviving 
husband  or  wife  shall  take  one  third  of  the  personal  estate,  and 
the  balance  of  such  personal  estate  shall  go  to  the  child  or 
children  of  the  deceased  and  their  descendants.  The  surviving 
husband  or  wife  shall  also  be  entitled  to  an  estate  for  life  in 
one  third  of  the  land  of  the  intestate,  with  remainder  to  the 
child  or  children  of  the  intestate  and  their  descendants.  2.  If 
the  deceased  have  no  child,  or  children,  or  their  descendants, 
then  the  surviving  husband  or  wife  shall  be  entitled  to  all  the 
personal  estate,  and  to  one  half  of  the  lands  of  the  intestate, 
without  remainder  to  any  person,  and  the  other  half  shall  pass 
and  be  inherited  according  to  the  rules  of  descent  and  distribu- 
tion ;  provided,  however,  that  if  the  deceased  have  neither  sur- 
viving father  nor  mother,  nor  surviving  brothers  and  sisters,  or 
their  descendants,  then  the  surviving  husband  or  wife  shall  be 
entitled  to  the  whole  of  the  estate  of  such  intestate."** 

"There  shall  be  no  distinction  in  regulating  the  descent  and 
distribution  of  the  estate  of  a  person  dying  intestate  between 
property  which  may  have  been  derived  by  gift,  devise,  or  de- 
scent from  the  father,  and  that  which  may  have  been  derived 

l«  Vernon's  Saylcs'  Tex.  Civ.  Stat, 
art.  2462. 
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by  gift,  devise,  or  descent  from  the  mother;  and  all  the  estate 
to  which  such  intestate  may  have  had  title  at  the  time  of  death 
shall  descend  and  vest  in  the  heirs  of  such  person  in  the  same 
manner  as  if  he  had  been  the  original  purchaser  thereof;  pro- 
vided, however,  that  if  such  intestate  was  the  legally  adopted 
heir  of  another,  and  dies,  leaving  no  surviving  husband  or 
wife  and  no  children,  then  so  much  of  his  estate  as  was  obtained 
by  gift,  devise,  or  descent  from  the  person  adopting  him  shall 
descend  to  the  person  and  his  heirs  who  adopted  such  intes- 
tate." " 

Prior  to  the  statute,  and  while  the  civil  law  of  Spain  applied, 
the  widow,  if  she  did  not  possess  sufficient  means  to  live  with 
the  comfort  to  which  she  was  accustomed,  was  entitled  to  one 
fourth  part  of  the  estate  of  her  desceased  husband,  provided 
it  did  not  exceed  a  specified  amount;  but  this  right  was  for- 
feited upon  her  contracting  another  marriage."  If  no  children 
or  their  descendants  survive,  the  surviving  husband  or  wife 
takes  the  absolute  title  to  the  entire  personal  estate,  and  one 
half  of  the  real  estate  "  of  the  intestate,  irrespective  of  how  the 
intestate  acquired  such  property;  whether  by  purchase,  gift, 
devise,  or  descent;  where  children  also  survive,  or  their  de- 
scendants, the  surviving  husband  or  wife  takes  absolutely  a 
one  third  of  the  personalty,  and  a  life  estate  in  one  third  of 
the  lands  of  the  intestate,*®  and  the  children  and  surviving 
husband  or  wife  become  tenants  in  common  in  such  property 
until  partitioned,  and  although  as  against  the  surviving  hus- 
band or  wife  the  children  are  not  entitled  to  the  possession  of 
such  one  third  during  the  life  of  the  surviving  husband  or 
wife,  they  may  yet  sue  and  recover  it  from  a  stranger  or  tres- 
passer.** But  neither  cotenant  can  charge  the  other  for  im- 
provements placed  upon  the  property  without  the  consent  of 
the  one  sought  to  be  charged,**  nor  is  the  possession  of  one  ad- 
verse to  the  other,  except  where  the  rights  of  the  others  are 

"  Id.  art.   2463.  ao  Smalley  v.  Paine,  —  Tex.  Civ. 

"Schmidt's  Civil   Law,   270.  App.  — ,  130  S.  W.  739. 

!•  House  V.  Brent,  69  Tex.  27,  7  «i  McConnico    v.     Thompson,     19 

S.  W.  65;   Stratton  v.  Robinson,  28       Tex.  Civ.  App.  639.  47  S.  VV.  537. 
Tex.  Civ.  App.  285,  67  S.  W.  539.  M  Calhoun  v.  Stark,  13  Tex.  Civ. 

App.  60,  36  S.  VV.  410. 
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openly  repudiated.^  The  heirs,  of  course,  take  the  property 
subject  to  the  debts  of  the  deceased,  but  are  not  liable  person- 
ally beyond  the  amount  of  the  property  received  by  them." 
And  it  may  be  well  to  here  add  that  the  personal  property  of 
the  deceased  is  the  primary  fund  out  of  which  the  debts  of  the 
decedent  are  to  be  paid,  rather  than  from  the  realty;'  so  that 
the  right  of  the  surviving  wife  to  the  personalty  is  subject  to 
its  liability  to  be  taken  for  such  debts,  even  where  they  are 
secured  by  a  lien  upon  the  real  estate,  and  although  the  effect 
of  so  charging  the  personal  property  is  to  make  the  wife  pay 
such  debts  out  of  the  personal  property  that  would  otherwise 
go  to  her  individually,  and  to  allow  the  real  property  to  pass 
to  her  and  the  other  heirs  of  the  deceased  in  moieties.* 

While  the  right  to  assert  the  interest  thus  inherited  may  be- 
come barred,  it  is  not  barred,  by  our  statute  of  three  years,  by 
the  occupancy  and  adverse  possession  of  the  surviving  children 
against  the  surviving  wife,  since  their  possession  is  supported 
by  neither  title  nor  color  of  title.* 

One  convicted  and  sentenced  to  a  life  imprisonment  in  the 
penitentiary  is  not  "dead,"  within  the  meaning  of  the  statute, 
and  his  property  does  not,  upon  such  conviction,  descend  and 
vest  in  his  heirs.* 

§  567.  Same;  conununity  property. 

"Upon  the  dissolution  of  the  marriage  relation  by  death,  all 
property  belonging  to  the  community  estate  of  the  husband  and 
wife  shall  go  to  the  survivor,  if  there  be  no  child  or  children 
of  the  deceased  or  their  descendants;  but  if  there  be  a  child 
or  children  of  the  deceased,  or  descendants  of  such  child  or 
children,  then  the  survivor  shall  be  entitled  to  one  half  of  said 

1  Dillard  v.  Cochran,  —  Tex.  Civ.  4  Minter  v.  Burnett,  00  Tex.  245, 

App.  — ,  153  S.  W.  0fi2.                 .  38  S.  W.  350. 

«Blinn    v.    McDonald,    92    Tex.  » Cockrell  v.  Curtis,  83  Tex.  106, 

604,  46  S.  W.  787,  48  S.  W.  571,  50  18  S.  W.  436. 

S.  W.  931.  6  Davis    v.    Laning,    85   Tex.    39, 

•  Arnold   v.   Dean,    61    Tex.    253;  18  L.R.A.  82,  34  Am.  St.  Rep.  784, 

but  see  Wenar  v.  Stenzol,  48  Tex.  19  S.  W.  846. 
484. 
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property,  and  the  other  half  shall  pass  to  such  child  or  children 
or  their  descendants.  But  such  descendants  shall  inherit  only 
such  portion  of  said  property  as  the  parent  through  whom  they 
inherit  would  be  entitled  to  if  alive.  "^  "In  every  case  the  com- 
munity estate  passes  charged  with  the  debts  against  it."*  Chil- 
dren bom  to  parents  before  their  marriage,  if  recognized  by 
the  husband,  as  well  also  as  those  bom  of  marriages  deemed 
null  in  law,  nevertheless  inherit.* 

"Descendants"  of  the  children  did  not  inherit  after  the  act 
of  March,  1848,  and  prior  to  March  30,  1887,  for  between 
those  dates  the  statute  used  only  the  words  "child  or  children," 
and  not  the  words  "or  their  descendants,"  and  consequently 
under  that  statute,  if  a  husband  or  wife  died  leaving  surviving 
no  children,  but  grandchildren,  the  surviving  husband  or  wife 
took  the  entire  estate  to  the  exclusion  of  the  grandchildren, 
since  they  were  not  included  within  the  words  "child  or  chil- 
dren." "  The  statute  makes  no  distinction  between  personal 
and  real  property,  and  the  inheritance  passes  to  all  the  children 
of  a  decedent,  whether  of  the  then  existing  marriage  or  of  a 
former  one.^^  The  right  to  take  by  inheritance  as  heir  of  the 
marital  union  is  not  a  "marital  right"  within  the  meaning  of 
the  act  of  January  20,  1840,  defining  marital  rights,  and  de- 
claring that  the  "marital  rights"  of  parties  married  elsewhere 
and  removed  to  this  state  before  the  passage  of  the  act  should 
be  governed  by  the  law  as  it  was  previously,  but  our  statute 
regulates  the  matter."     The  heirs  taking  the  community,  as 


•y  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  2469;  Myrack  v.  Volentine,  — 
Tex.  Civ.  App.  — ,  65  S.  W.  674; 
Ross  V.  Martin,  104  Tex.  558,  140 
S.  W.  432,  141  S.  W.  518;  Binyon  v. 
Smith,  50  Tex.  Civ.  App.  398,  112 
8.  \V.  138. 

•  Id.  art.  2470 ;  American  Nat. 
Bank  v.  First  Nat.  Bank,  62  Tex. 
Civ.  App.  519,  114  S.  V^.  176;  Wie- 
ner  v.  Zweib,  —  Tex.  Civ.  App.  — , 
128  S.  W.  699. 

•  Id.  art.  2472:  see  ante,  §  90. 

10  Burgess   v.    Hargrove,   64   Tex. 

M.  R.— 47. 


110;  Cartwright  v.  Moore,  66  Tex. 
65,  1  S.  W.  263;  McKinney  v. 
Moore,  73  Tex.  470,  11  S.  W.  493; 
Stephens  v.  Shaw,  68  Tex.  261,  4 
S.  W.  458;  Pegues  v.  Hadcn,  76 
Tex.  94,  13  S.  W.  171;  McCown  v. 
Owens,  15  Tex.  Civ.  App.  346,  40 
S.  W.  336;  Ross  v.  Martin,  104 
Tex.  658,  140  S.  W.  432,  141  S.  W. 
518. 

11  Morrill  v.  Hopkins,  36  Tex. 
687. 

w  McCown  V.  Owens,  15  Tex.  Civ. 
App.  346,  40  S.  W.  336. 
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also  the  separate,  property  of  decedent,  as  to  that,  may  not, 
for  reasons  stated  in  the  next  section,  be  entitled  to  a  partition 
of  the  same,  but,  aside  from  the  homestead  rights  of  the  sur- 
viving members  of  the  family,  may  ordinarily  have  partition. 
The  property  thus  inherited  at  once  becomes  liable  for  the 
heirs'  debts,  with  the  creditor  entitled  to  a  partition  only  when 
the  heir  would  be.*'  The  rights  of  the  heirs  to  their  distribu- 
tive share  of  their  mother's  estate  are  not  affected  by  the  act 
of  their  father's  administrator,  as  his  inventory,"  or  sale," 
unless  it  be  made  to  pay  community  debts,  and  his  attempted 
conveyance,  even  upon  the  order  of  the  probate  court,  will  not 
give  to  the  purchaser  the  title  or  color  of  title  so  as  to  support 
the  plea  of  three  years'  limitation."  Nor  in  the  case  of  the 
father's  death  are  they  prejudiced  in  their  rights  to  the  allow- 
ances by  the  mother's  act  in  paying  even  a  community  debt 
with  the  community  property.  Such  allowances  may  be  en- 
titled to  precedence."  Moreover,  on  the  death  of  either  parent, 
one  half  the  community  property  vests  immediately  in  the 
children,  independently  of  whether  the  survivor  administers 
regularly  on  the  estate  or  takes  charge  as  community  survivor. 
The  giving  of  bond  in  such  case  does  not  devest  the  title  out 
of  such  children."  And  again,  where  there  are  no  children 
the  community  property  vests  immediately  in  the  survivor, 
and  suit  may  be  maintained  for  its  recovery  in  her  name." 
And  while  it  is  the  rule  that  only  those  who  are  legally  hus- 
band and  wife  are  entitled  to  inherit  from  each  other,  it  must 
not  be  understood  to  exclude  those  marriages  which,  though 
lacking  in  some  matter  of  regularity,  are  nevertheless  good  as 
common-law  marriages,  for  we  have  seen  that  such  marriages 
are  recognized  with  us,  and  that  civil  effects  flow  from  them 
as  though  they  were  in  all  respects  regular.*'    But  such  mar- 

W  Harris  v.  Seinsheimer,  67  Tex.  n  Latham  v.  Dawson,  40  Tex.  Civ. 

356,  3  S.  W.  307.  App.  219,  89  S.  W.  315. 

MMcCord  V.   Holloman,  —  Tex.  "Belt  v.  Cetti,  100  Tex.  92,  93 

Civ.  App.  — ,  46  S.  W.  114.  S.  W.  1000. 

WRoy     v.     Whitaker,     92     Tex.  "Graves  v.  Smith,  — -  Tex.  Civ. 

340,  48  S.  W.  892,  49  S.  W.  367.  App.  — ,  140  S.  W.  487,  489. 

16  Arnold  v.  Hodge,  20  Tex.  Civ.  «0  Morgan  v.  Morgan,  1  Tex.  Civ. 

App.  211,  49  S.  W.  734.  App.  315,  21  S.  W.  154. 
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riages,  to  be  good  as  common-law  marriages,  must  have  been 
contracted  in  good  faith  by  the  party  seeking  the  benefits  of 
the  same,  and  not  upon  a  knowledge  that  the  same  could  not 
be  lawful ;  as,  where  a  woman  marries  knowing  that  she  has  a 
'^lawful  husband  living  or  the  man  whom  she  marries  has  a 
lawful  wife  living;  here  she  could  not  claim  the  rights  of 
a  wife ;  ^  but  if  ignorant  of  all  impediment,  she  mighty  for  equi- 
table reasons,  be  entitled  to  share  the  joint  earnings  of  such 
union,  toward  which  the  true  wife  in  no  manner  contributed.* 
While  upon  the  death  of  the  wife  her  interest  in  the  community 
descends  and  vests  immediately  in  her  heirs,  it  will  not  have 
the  effect  of  dissolving  a  partnership  of  which  her  husband 
is  a  member  and  in  which  such  community  property  is  invest- 
ed. The  firm  will  become  liable  to  the  children  as  a  trustee 
if  it  uses  their  property.' 

The  rights  of  the  children  are  as  absolute  as  are  the  rights 
of  the  surviving  husband,  and,  independently  of  an  adminis- 
tration, they  hold  their  share  of  their  mother's  property  free 
from  any  control  by  him  further  than  that  arising  by  reason 
of  the  analogy  to  a  partnership  estate  or  as  a  tenant  in  com- 
mon.* 

The  survivor's  right  to  the  distributive  share  of  her  hus- 
band's property  is  not  affected  by  the  fact  that  she  had  mur- 
dered him,  even  for  the  sole  purpose  of  acquiring  his  prop- 
erty.* 

§  568.  Same;  the  homestead. 

"On  the  death  of  the  husband  or  wife,  or  both,  the  home- 
stead shall  descend  and  vest  in  like  manner  as  other  real  prop- 
erty of  the  deceased,  and  shall  be  governed  by  the  same  laws 
of  descent  and  distribution,  but  it  shall  not  be  partitioned 
among  the  heirs  of  the  deceased  during  the  lifetime  of  the 
surviving  husband  or  wife,  or  so  long  as  the  survivor  may 

1  Chapman  v.  Chapman,  16  Tex.  ^Wiess  v.  Goodhue,  98  Tex.  274^ 

Civ.  App.  382,  41  S.  W.  533.  83  S.  W.  178;  McAnulty  v.  Ellison, 

«  Ante,  §  34.  —  Tex.  Civ.  App.  — ,  71  S.  W.  670. 

»  Simpson  v.  Gregg,  1  Posey,  Un-  »  Hill  v.  Noland,  —  Tex.  Civ.  App. 

rep.  Cas.    (Tex.)    380.  — ,  149  S.  W.  288. 
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elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long  as 
the  guardian  of  the  minor  children  of  the  deceased  may  be 
permitted,  under  the  order  of  the  proper  court  having  the 
jurisdiction,  to  use  and  occupy  the  same."  * 

We  will  hereafter  discuss  more  fully  the  nature  and  extent 
of  the  homestead  rights  of  the  surviving  constituents  of  the 
family,  and  suffice  it  here  to  say  that,  subject  only  to  those 
rights,  the  homestead,  whether  separate  or  community  prop- 
erty, passes,  and  vests  precisely  the  same  as  other  like  prop- 
erty owned  by  the  deceased^  This  does  not  mean,  however, 
that  the  homestead  descends,  charged  with  debts  of  the  de- 
ceased, as  does  nonexempt  property,  for  such  is  not  the  case.* 
Xor  does  it  mean  that  the  survivor  or  children  inherit  any 
homestead  rights,  for  this  is  not  true.  Exemptions  are  not 
property,  descendible  to  the  heir,  but  are  privileges  of  the 
Jaw,  in  the  enjoyment  of  property,  dependent  upon  the  exist- 
ence of  the  conditions  upon  which  they  are  granted,*  for,  as 
we  shall  hereafter  see,  the  homestead  of  the  decedent  may  not 
thereafter  be  a  homestead  of  the  survivor  or  children,  and 
their  homestead  may  be  in  property  not  hitherto  destined  to 
such  use. 

Article  2055  of  the  Kevised  Statutes  of  1895,"  in  so  far 
as  it  provides  that  where  the  estate  proves  to  be  insolvent, 
the  widow  and  minor  children  take  absolute  title  to  the  home- 
stead, has  been  held  unconstitutional,  and  it  is  the  settled  law 
of  the  state  that  the  title  vests  in  the  heirs,  as  provided  by 
the  Constitution  and  statutes  of  descent  and  distribution,  sub- 
ject only  to  the  homestead  rights  of  the  constituent  members 


•  Const,  art.  xvi.  §  52. 

7  Wright  V.  Doherty,  60  Tex.  34 ; 
Clark  V.  Goins,  —  Tex.  Civ.  App. 
— ,  23  S.  W.  703;  West  v.  West,  9 
Tex.  Civ.  App.  475,  29  S.  W.  242; 
Crocker  v.  Crocker,  19  Tex.  Civ. 
296,  46  S.  W.  870;  Herron  Prob. 
Guide,  303,  304;   Wiener  v.  Zweib, 

—  Tex.  Civ.  App.  — ,  128  S.  W.  699. 
SFord   V.   Sims,  93   Tex.   586,  57 

S.   W.   20:   Hoefling  v.  Tliuleineyer, 

—  Tex.  Civ.  App.  — .  142  S.  W.  102; 


Wade  V.  Scott,  —  Tex.  Civ.  App. 
— ,  145  S.  W.  675 ;  Anderson  v.  Mc- 
G^e,  —  Tex.  Civ.  App.  — ,  130  S. 
W.  1040;  Dorman  v.  Grace,  67  Tex. 
Civ.  App.  386,  122  S.  W.  401;  Ross 
V.  Martin,  —  Tex.  Civ.  App.  — ,  128 
S.  W.  718. 

•  Shannon  v.  Gray,  59  Tex.  251; 
Wiener  v.  Zweib,  —  Tex.  Civ.  App. 
— ,  128  S.  W.  699. 

W  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  3422. 
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of  the  family  of  the  deceased.     Whenever  those  rights  cease, 
the  heirs  are  entitled  to  their  interest  in  the  homestead.^^ 

§  569.  Illegitimacy  of  intestate. 

By  statute,  bastards  are  made  capable  of  transmitting  es- 
tates," so  that,  whatever  their  inability  to  inherit,  the  rules  of 
descent  and  distribution  of  their  estates  are  not  different  from 
others.  On  the  death  of  a  childless  intestate  bastard  without 
children's  descendants,  his  wife  is  entitled  to  all  his  personal 
property,  and  one  half  of  his  lands,  and  his  bastard  sister, 
brother  or  other  heir  to  the  other  half  of  his  real  property." 

§  570.  Alienage  and  escheats. 

In  taking  title  to  land  by  descent,  it  shall  be  no  bar  to  a 
party  that  any  ancestor  through  whom  he  derives  his  descent 
from  the  intestate  is  or  hath  been  an  alien. ^*  Prior  to  the 
Texas  Eevolution,  while  the  laws  of  Mexico  prevailed,  the 
heirs  of  an  alien  residing  in  the  United  States  could  not  main- 
tain an  action  for  the  recovery  of  land  belonging  to  their  an- 
cestor." But  the  constitution  of  the  Eepublic  provided  that 
if  any  citizen  should  die  intestate,  his  children  or  heirs  should 
inherit  his  estate,  and  that  aliens  should  have  a  reasonable 
time  to  take  possession  and  dispose  of  the  same.  The  provi- 
sion was  prospective  in  its  operation,  and  did  not  include  alien 
heirs  of  persons  who  had  previously  died.**  So  that,  since  the 
earliest  days  of  our  separate  identity  as  a  state,  aliens  have 
been  permitted  the  benefits  of  the  laws  of  inheritance." 


11  Zwernemann  v.  Von  Ilosenberg, 
76  Tex.  522,  13  S.  W.  486;  Dorman 
V.  Grace,  57  Tex.  Civ.  App.  380,  122 
S.  W.  401;  Hocfling  v.  Thulemcyer, 
—  Tex.  Civ.  App.  — ,  142  S.  W. 
102;  Hays  v.  Moore,  —  Tex.  Civ. 
App.  — ,  144  S.  W.  1054. 

W  Vernon's  Savlea*  Tex.  Civ.  Stat, 
art.  2473. 

l»  Berry  v.  Powell,  47  Tex.  Civ. 
App.  599,  105  S.  W.  345. 

M  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  2474. 


1*  Holliman  v.  Peebles,  1  Tex. 
G73;  Yates  v.  lams,  10  Tex.  168 
Hornsby  v.  Bacon,  20  Tex.  556 
Blythe  v.  Easterling,  20  Tex.  565 
McGahan  v.  Baylor,  32  Tex.  789 
Douthit  V.  Southern,  —  Tex.  CIt. 
App.  —,  156  S.  W.  315. 

Wllornsby  v.  Bacon,  20  Tex.  666; 
Blythe  v.  Easterling,  20  Tex.  666; 
Warncll  v.  Finch,   15  Tex.   163. 

"Hanrick    ▼.    Gurley,    93    Tex. 
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A  foreigner  who  has  declared  his  intention  to  become  a 
citizen  can  acquire  real  estate  by  purchase,  and  on  his  death 
transmit  it  by  descent  to  his  children  born  abroad,  though  they 
came  to  Texas  with  their  father  before  their  majority, 
and  became  citizens  on  attaining  the  age  of  twenty-one  years." 

In  1892  it  was  enacted:  "STo  alien  or  person  who  is  not  a 
citizen  of  the  United  States  shall  acquire  title  to  or  own  any 
lands  in  the  state  of  Texas,  except  as  hereinafter  provided, 
but  he  shall  have  and  enjoy  in  the  state  of  Texas  such  rights 
as  to  personal  property  as  are  or  shall  be  accorded  to  citizens 
of  the  United  States  by  the  laws  of  the  nation  to  which  such 
alien  shall  belong,  or  by  the  treaties  of  such  nation  with  the 
United  States,  except  as  the  same  may  be  affected  by  the  pro- 
visions of  this  title  and  the  general  laws  of  the  state."  " 

It  was  provided  the  act  should  not  apply  to  land  then  owned 
by  aliens  so  long  as  owned  by  them,  nor  to  such  aliens  as  were 
or  should  become  actual  bona  fide  inhabitants  of  the  state; 
nor  to  lands  in  incorporated  cities,  towns,  or  villages,  nor  to 
persons  who  become  actual  residents  of  the  state,  and  who 
have  declared  their  intention  to  become  citizens  of  the  United 
States.*®  It  was  also  provided  that  aliens  may  acquire  lands 
through  the  collection  of  debts,  or  the  lending  of  money,  by 
foreclosures,  or  otherwise,  and  nonresident  aliens  were  given 
ten  years  in  which  to  alienate  such  property,  and  appropriate 
provisions  were  made  for  escheating  such  property.* 

So  that  the  title  of  an  alien  on  the  death  of  the  ancestor  is 
defeasible.  On  his  failure  to  comply  with  the  law  before  the 
expiration  of  the  time  prescribed,  no  other  kin  are  entitled 
to  the  land,  though  they  have  within  the  prescribed  period 
become  citizens.     It  becomes  liable  to  be  escheated.* 

458,  54  S.  W.   347,  55   S.  W.   119,  '     WJd.  art.  16. 

56  S.  W.  330;  Franks  v.  Hancock,  1  lid.  art.  2021,  3189,  3205. 

Posey,  Unrep.  Cas.    (Tex.)    554.  « Barclay    v.    Cameron,    25    Tex. 

"Settegast  v.  Schrimpf,  35  Tex.  232;    Sabriego    v.    White,    30    Tex. 

323,  Id.  38  Tex.  96.  076;    Hanrick   v.  Hanrick,  54  Tex. 

W  Vernon's  Sayles' Tex.  Civ.  Stat.  101,   Id.   61    Tex.   596,   Id.   63  Tex. 

art.   15.  G18. 
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§  571.  The  estate  for  life,  and  remaindermen. 

In  Swayne  v.  Lone  Acre  Oil  Co.*  our  supreme  court,  in 
affirming  the  decision  of  the  court  of  civil  appeals  in  the  same 
case,  held  that  the  respective  rights  of  the  life  tenant  and  the 
remaindermen  were  to  be  determined  by  the  rule  of  the  com- 
mon law.  The  grantees  of  the  remaindermen  occupied  the 
land  to  the  entire  exclusion  of  the  widow,  who  owned  a  life 
estate  in  one  third,  and  prospected  for  and  discovered  oil  on 
the  lands,  which  at  the  time  of  descent  cast  were  farm  lands. 
Her  rights  were  declared  to  extend  only  to  interest  for  life  on 
one  third  of  the  proceeds  of  sale  of  the  oil,  the  principal  to  go 
to  the  remaindermen.  The  court  said :  "It  is  too  well  settled 
to  require  a  citation  of  authority  that,  while  it  is  not  waste 
for  a  tenant  by  the  curtesy  or  a  tenant  in  dower  to  work  an 
open  mine,  it  is  waste  to  open  a  new  mine;  in  other  words, 
the  tenant  of  a  life  estate  punishable  for  waste  has  no  right 
to  remove  the  minerals,  when  the  land  had  not  been  devoted 
to  mining  purposes  before  the  creation  of  his  estate.  Oil, 
before  its  extraction,  is  a  mineral,  and  is  a  part  of  the  land, 
and,  in  so  far  as  the  question  under  discussion  is  concerned, 
is  to  be  considered  like  iron,  coal,  lead,  or  other  solid  mineral 
substances."  * 

§  572.  Conflict  of  laws. 

As  to  lands  the  rule  is  that  the  law  of  the  state  where 
the  same  are  situated  governs  in  their  descent,  irrespective  of 
the  domicil  of  the  owner  or  the  place  of  his  decease.*  But  it 
is  otherwise  as  to  personalty.* 

s  98  Tex.  597,  69  L.R.A.  986,  86  >  Montgomery  ▼.  Montgomery,  101 

S.  W.  740,  8  Ann.  Cas.  1117.  Tex.  118,  105  S.  W.  38. 

*  Id.  —  Tex.  CiT.  App.  — ,  78  S.  «  See  ante,  M  77,  237. 
W.  380. 
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§  573.  When  administration  un- 
necessary. 

§  574.  Nature  of  survivor's  holding. 

§  676.  Comparative  rights  of  sur- 
vivor and  deceased's  ad- 
ministrator. 

§  576.  Partition  of  community  prop- 
erty. 

§  677.  Partition  of  the  homestead. 

§  578.  Adjudication  of  heirship; 
statute. 

§  579.  Liability  of  survivor  for 
debts  of  deceased. 

§  680.  Carrying  out  contracts  of  de- 
ceased* 


§681.  Sales,  conveyances,  and  en- 
cumbrances by  survivor. 

§  682.  Same;  burden  of  proof  to 
show  authority;  presump- 
tions. 

§  583.  Purchasers  from  survivor; 
equities; 

§  684.  Concerning  separate  property 
of  survivor. 

§  685.  Equities  between  survivor 
and  children. 

§  586.  Suits  by  and  against  the  sur- 
vivor. 

§  587.  Remarriage  of  survivor. 


§  573.  When  adininistration  unnecettary. 

"Where  the  husband  or  wife  dies  intestate,  or  becomes  in- 
sane having  no  child  or  children,  and  no  separate  property, 
the  common  property  passes  to  the  survivor,  charged  with  the 
debts  of  the  community,  and  no  administration  therein  or 
guardianship  of  the  estate  of  the  insane  wife  or  husband  shall 
be  necessary." ''  The  survivor  in  such  case  need  not  take  any 
steps  whatever  in  the  probate  court,  for  there  are  no  reasons 
requiring  the  appraisement,  inventory,  and  bond.  The  bond 
is  for  the  protection  of  distributees  after  debts  paid,  and  it 
is  only  where  there  are  children  that  an  administration  is 
required.*  Where  there  are  no  other  heirs  or  distributees, 
and  the  property  can  go  to  no  other  person,  there  is  no  need 
of  his  obligation  to  deliver  the  residue  of  the  property  to  the 
persons  entitled  to  receive  it.      Creditors  have  the  property 

7  Vernon's  Sayles'  Tex.  Civ.  Stat.  8  Mclde   v.    Molde,    —    Tex.    Civ. 

art.  3593.  App.  — ,  132  S.  W.  980. 
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itself  for  their  protection.  Nor  need  the  sane  spouse  take 
any  action  in  the  probate  court,  if  there  be  no  children  and 
no  separate  estate  of  the  insane  consort.  The  community 
passes  to  the  sane  spouse,  subject  only  to  the  debts  of  the 
community.*  While  the  passing  of  the  community  property 
in  the  event  of  the  insanity  of  one  of  the  spouses  is  declared 
in  precisely  the  same  words  as  in  the  case  of  death,  yet,  con- 
sidering other  portions  of  the  act,  it  would  indicate  that  the 
holding  of  the  sane  spouse  was  to  enable  him  or  her  to  treat 
the  community  property  as  his  or  her  own,  for  the  purpose  of 
paying  debts,  or  of  disposing  of  it  in  such  a  way  and  under 
such  circumstances  as  would  be  lawful  during  the  sanity  of 
the  insane  spouse,"  but  that  this  power  would  continue  only 
while  the  affliction  lasted,  and  would  cease  when  sanity  was 
restored.  Witness  the  provision  that  all  action  in  the  probate 
court  shall  cease  upon  the  recovery  of  sanity,  in  those  cases 
where  guardianship  proceedings  are  necessary ;  **  and  the  sec- 
tions, being  pari  materia,  should  be  so  construed. 

§  574.  Nature  of  survivor's  holding. 

Where  there  are  no  children,  of  course,  the  survivor  becomes 
absolute  owner  of  the  community  estate,  charged  only  with  the 
debts  of  the  community.  Where  there  are  surviving  children, 
he  is  owner  in  his  own  right  of  the  half,  and,  for  the  purpose 
of  adjusting  debts  and  encumbrances,  entitled  to  the  posses- 
sion of  the  whole  for  a  reasonable  time.  He  has  the  right  to 
administer  the  community  property  for  the  payment  of  com- 
munity debts,  without  any  supervision  of  the  probate  court." 
The  holding  during  this  time  is  in  trust  for  those  jointly  in- 
terested with  himself  in  the  ultimate  distribution  of  the  resi- 
due after  debts  paid.  He  is  entitled  also  to  retain  the  proper 
and  reasonable  expenses  of  thus  administering  the  property." 
But  he  has  no  authority  to  use  the  estate  for  his  own  private 

•See  ante,  §  201.  Swain,  —  Tex.  Civ.  App.  — ,  114  S. 

w  Schwartz  v.  West,  37  Tex.  Civ.  W.    145;    American    Nat.    Bank    v. 

App.  136,  84  S.  W.  282.  First  Nat.  Bank,  62  Tex.  Civ.  App. 

"Vernon's  Sayles'  Tex.  Civ.  Stat.  619,  114  S.  W.  176. 

art.  3013.  18  Cochran  v.  Sonnen,  —  Tex.  Civ. 

"Levy    V.    ^foody,   —   Tox.    Civ.  App.  — ,  26  S.  W.  621. 
App.  — ,  87  S.  W.  20.5:  Wiseman  v. 
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gain,  nor  even  to  speculate  upon  it  at  all.  His  holding  is 
similar  to  that  of  any  other  trustee,"  and  persons  dealing  with 
him,  having  notice  or  being  chargeable  with  notice,  can  acquire 
no  title  to  the  interest  owned  by  children."  Being  a  cotenant 
with  the  children,  he  is  not  liable  to  them  for  the  reasonable 
use  of  the  property,"  nor  is  his  possession  adverse  to  the  rights 
of  the  children  or  other  heirs,"  at  least  until  he  repudiates  the 
trust,"  when  it  may  become  so."  But  such  survivor  would  be 
liable  in  an  accounting  for  rents  received  from  the  estate,  or 
even  the  homestead  after  he  had  ceased  to  use  it  as  such.** 

The  sun'ivor  and  children  in  possession  after  the  decease  of 
a  landowTier  have  such  interest  as  to  authorize  them  to  redeem 
the  land  from  a  tax  sale,  under  our  statute,  permitting  the 
owner  or  anyone  having  an  interest  in  the  land  to  redeem  it.^ 
Moreover,  the  survivor  is  protected  in  the  exemptions  allowed 
by  law.  In  the  event  of  the  wife's  survival,  ample  provisions 
are  made  for  setting  apart  these  exemptions,  or  allowances  in 
lieu  of  them,  to  her  and  the  minor  children.*  In  the  event  of 
the  husband's  survival,  while  there  are  no  similar  provisions 
for  setting  apart  the  homestead  and  other  exemption,  yet  as  a 
constituent  of  the  family  in  whose  favor  the  exemptions  are 
allowed  he  may  claim  them,  and  is  entitled  to  all  the  protection 
afforded  by  the  law.'  He  is  not  subject  to  the  prohibition 
against  mortgaging  the  homestead,  but  neither  is  the  surviving 
wife.*    The  prohibition  extends  only  to  married  men.* 


M  Lumpkin  v.  Murrell,  46  Tex. 
51. 

w  See  post,  §  583. 

l«Akin  V.  Jefferson,  65  Tex.  137; 
Burns  v.  Falls,  23  Tex.  Civ.  App. 
386.  56  S.  W.  576. 

"Lynch  v.  Lynch,  —  Tex.  Civ. 
App.  — .,  130  S.  W.  461;  Perkins  v. 
Perkins,  —  Tex.  Civ.  App.  — ,  166 
S.  W.  915. 

"Wingo  V.  Rudder,  103  Tex.  150, 
124  R.  W.  899. 

!•  HeidelberoT  v.  Behrens,  —  Tex. 
Civ.  App.  — ,  85  S.  W.  1029. 

M  Mattingly  v.  Kolly,  —  Tex.  Civ. 
App.  — ,  124  S.  W.  48:i. 


I  Jackson  ▼.  Maddox,  53  Tex.  Civ. 
App.  478,  117  S.  V^.  185. 

*  See  post,  chapters  zxxvi.  and 
xxxvn. 

•  Blum  v.  Gaines,  67  Tex.  119; 
Taylor  v.  Boulware,  17  Tex.  77,  67 
Am.  Dec.  642;  Kessler  v.  Draub, 
52  Tex.  575,  36  Am.  Rep.  727; 
Schneider  v.  Bray,  59  Tex.  068; 
Childcrs  v.  Henderson,  76  Tex.  667, 
13  S.  W.  481;  Strong  v.  Elder.  — 
Tox.  Civ.  App.  — ,  125  S.  \V.  374. 

4  Rpenoer   v.    Sohcll,   —   Tex.    — , 
173  S.  W.  867. 
«Scc  ante,  §S  74,  411. 


RIGHTS  AND  LIABILITIES  OF  SURVIVOR.  747 

The  widow  would  have  the  personal  preference  right  of  con- 
trol of  the  body  of  her  deceased  husband,  and  to  determine 
the  disposition  thereof,  and  the  casket  in  which  it  shall  be 
buried,  notwithstanding  there  was  an  estrangement  between 
them  at  the  date  of  the  death,  and  a  divorce  suit  was  pending, 
and  the  husband  had  told  an  undertaker  to  take  charge  of  his 
remains.* 

While  the  survivor  is  protected  against  forced  sale  of  the 
homestead,  while  it  is  homestead,  and  the  same  is  also  true  of 
the  minor  children  when  permitted  by  the  court  through  their 
guardian  to  occupy  the  same  as  a  homestead,  still  the  interests 
of  adult  heirs  are  not  thus  protected,  but  may  be  seized  and 
sold  for  their  debts,''  the  purchaser  of  course  occupying  no 
better  position  with  respect  to  the  right  of  immediate  posses- 
sion than  his  debtors. 

§  575.  Comparative  rights  of  survivor  and  deceased's  admin- 
istrator. 

Where  there  are  no  children,  but  a  separate  estate  of  the 
deceased,  the  husband  surviving,  he  is  entitled  to  the  absolute 
custody  of  the  community,  and  the  deceased  wife's  adminis- 
trator has  no  authority  whatever  over  it ;  *  this  for  the  reason, 
primarily,  that  he  is  the  owner  outright  of  such  estate,  charged, 
of  course,  with  the  community  debts,  if  any.  But  his  right  to 
the  custody  and  control  of  the  community  of  himself  and  de- 
ceased wife  does  not  seem  to  be  limited  to  those  cases  where 
there  are  no  surviving  children.  During  the  marriage  the 
husband  contracts  the  debts  for  the  community,  and  they  are 
in  consequence  his  debts;  after  the  death  of  the  wife  he  is 
still  liable  for  them  as  before.  Xot  only  is  the  community 
property  liable,  but  his  separate  estate  as  well  may  be  taken 
for  their  payment.*  But  the  case  is  different  with  the  wife 
should  she  survive.  She  is  not  liable  individually  during  the 
husband's  lifetime,  nor  is  she  liable  after  his  death,  as  to  those 

«  Wright  V.  Haroed,  —  Tex.  Civ.  •  WaU  v.  Clark,  19  Tex.  321. 

App.  ~,  163  S.  W.  685.  •Carter  v.   Conner,   60  Tex.   52; 

7  Johnston   v.   Rockhold,   —  Tex.  Levy  v.  Moody,  —  Tex.  Civ.  App. 

Civ.  App.  — ,  171  S.  W.  282.  — ,  87   S.  W.  205. 
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debts  contracted  prior  to  the  amendment  of  1913.  It  is  but 
proper  and  reasonable^  then,  that  the  surviving  husband  should 
be  free  to  continue  the  control  and  management  of  the  com- 
munity property,  rather  than  the  administrator  or  other  repre- 
sentatives of  the  deceased  wife's  estate.**  But  of  course  as  ta 
her  separate  property  her  executor  or  administrator  has  the 
control.**  Nor  will  the  fact  that  the  husband  has  abandoned 
the  wife  in  such  manner  as  to  authorize  her  to  act  as  a  feme 
sole  during  her  life  necessarily  authorize -^her  administrator  to 
control  the  community,  rather  than  the  surviving  husband. 
His  rights  are  yet  superior  for  the  reasons  given  above.  This 
same  reasoning  will  require  a  recognition  of  the  superior  rights 
of  the  administrator  of  the  deceased  husband  over  the  surviving 
wife,  to  the  custody  and  management  of  the  community  prop- 
erty." She  cannot  even  sell  for  the  payment  of  debts  during 
an  administration  upon  her  deceased  husband's  estate ;  *•  the 
power  is  with  the  administrator  "*  or  executor."  His  con- 
tracts bind  her  interest  in  the  community,"  subject,  of  course, 
to  her  superior  rights  in  the  exemptions,  allowances,  and  resi- 
due." Not  being  authorized  to  sell  for  payment  of  debts,  she 
could  not,  of  course,  make  a  gratuitous  disposition  where  there 
were  such  debts,  and  the  administrator's  subsequent  sale  for 
the  payment  of  such  debts  would  pass  a  superior  title."     For 


10  Moody  V.  Smoot,  78  Tex.  119, 
14  S.  W.  285;  Carlton  v.  Goebler, 
94  Tex.  93,  58  S.  W.  829. 

11  Lanza  v.  Roe,  —  Tex.  Civ.  App. 
— ,  151  S.  W.  571. 

W  See  Tucker  v.  Brackett,  28  Tex. 
;]37 ;  Moke  v.  Brackett,  28  Tex.  443 ; 
Hollingsworth  v.  Davis,  62  Tex. 
438;  Latham  v.  Dawson,  40  Tex. 
Civ.  App.  219,  89   S.  W.  315. 

18  Corzine  v.  Williania,  85  Tex. 
499,  22  S.  W.  390;  Matiila  v.  Frcy- 
tag,  101  Tex.  357,  107  S.  W.  536. 

iSaSoye  V.  McCallistor,  18  Tex. 
80,  07  Am.  Dec.  689;  Simmons  v. 
Blanchard,  46  Tex.  266;  Murchi- 
Eon  V.  White,  54  Tex.  78;   Johnson 


V.  Weatherford,  31  Tex.  Civ.  App. 
180,  71  S.  W.  789. 

"Carlton  v.  Goebler,  94  Tex.  93, 
58  S.  W.  829. 

iftGalbraith  v.  Howard,  11  Tex. 
Civ.  App.  230,  32  S.  \V.  803;  Bente 
V.  Sullivan,  52  Tex.  Civ.  App.  454, 
115  S.  W.  350. 

16  Clark  v.  English.  36  Tex.  Civ. 
App.  502,  82  S.  W.  325;  MerreU  v. 
Moore,  47  Tex.  Civ.  App.  200,  104 
S.  W.  514;  Waterman  Lumber  k 
Supply  Co.  v.  Robins,  —  Tex.  Civ. 
App.  -^,  159  S.  W    360. 

"  Nix  v.  Mayer,  — •  Teat.  — ,  2  8. 
W.  819. 
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if  there  were  no  surviving  children,  but  debts,  she  could  not 
take  the  property  as  owner  to  the  prejudice  of  such  creditors. 
The  superior  rights  of  the  husband's  administrator  are  anal- 
ogous to  the  deceased's  superior  rights  during  life. 

Since  the  enlarged  powers  of  management  of  certain  of  the 
community  property  conferred  on  the  wife  by  the  act  of  March, 
21,  1913,  in  analogy  to  the  reasoning  above,  she  would  be  en- 
titled, as  against  the  husband's  administrator,  to  the  control 
of  that  portion  of  the  community  controlled  by  her  during  the 
marriage,  to  wit,  her  personal  earnings  and  rents  from  her 
separate  real  estate,  interest  on  her  notes,  and  dividends  on 
her  stocks  and  bonds.  And,  since  the  other  income  from  her 
separate  estate,  such  as  increase  of  her  live  stock,  etc.,  is  not 
liable  during  the  marriage  for  the  husband's  debts,  it,  too, 
ought  to  be  under  her  control,  rather  than  that  of  the  adminis- 
trator. 

Where  the  widow  herself  is  administratrix  or  executrix  of 
her  deceased  husband's  estate,  representing  his  separate  and 
the  community  estates,  creditors  should  deal  with  her  in  that 
capacity,  and  not  as  mere  survivor  of  the  community,"  for  an 
adjudication  against  the  estate  represented  by  the  adminis- 
trator binds  her  without  a  specific  adjudication  as  to  her.** 

Her  power  to  act  as  survivor  of  the  community  ceases  when 
she  qualifies  as  administratrix  or  executrix.*® 

It  is  always  to  be  borne  in  mind  that  the  title  to  the  estate 
of  a  decedent  vests  immediately  on  his  death  in  his  heirs  or 
devisees,  subject  only  to  an  administration;  and  this  means 
in  such  way  and  for  such  purposes  only  as  are  authorized  by 
law.  The  act  of  the  administrator,  even  with  the  approval  of 
the  probate  court,  in  disposing  of  the  property  for  any  other 
purpose,  would  bind  no  one.*  The  statute  seems  to  contem- 
plate* that  the  administrator,  whether  of  the  husband  or  the 

w  Hartz  V.  Hausser,  —  Tex.  Civ.  1  Waterman  Lumber  ft  Supply  Co. 

App.  — .  90  S.  W.  63.  V.  Robins.  —  Tex.  Civ.  App.  — ,  159 

1»  DashieU  v.  Moody,  44  Tex.  Civ.  S.  W.  360. 
App.  87,  97  S.  W.  843.  «  Art.   3669. 

»  Brocks  V.  Payne,  —  Tex.  Cir. 
App.  — ,  124  S.  W.  463. 
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wife,  shall  be  entitled  to  the  possession  of  the  common  prop- 
erty, but  the  decisions  are  as  indicated. 

The  right  of  the  administratrix  has  been  held  to  extend  to 
a  recovery  of  the  community  property  previously  assigned  by 
the  surviving  wife  for  the  benefit  of  creditors  of  the  estate, 
even  though  such  administratrix  is  the  surviving  wife  herself.* 
The  decision  distinguishes  such  an  assignment  from  a  sale  to 
pay  debtS;  and  points  out  that  the  administratrix  is  entitled 
under  the  statute  to  the  possession  of  the  estate  as  it  existed 
at  the  death  of  the  deceased. 

§  576.  Partitioii  of  community  property. 

"When  any  husband  or  wife  shall  die  leaving  any  common 
property,  the  survivor  may,  at  any  time  after  letters  testamen- 
tary or  of  administration  have  been  granted,  and  an  inventory, 
appraisement,  and  list  of  the  claims  of  the  estate  have  been 
returned,  make  application  in  writing  to  the  court  which 
granted  such  letters,  for  a  partition  of  such  common  property, 
which  application  shall  be  acted  upon  at  some  regular  term 
of  the  court."  *  "If  upon  hearing  of  such  application  there 
appear  to  be  any  such  common  property,  and  such  surviving 
husband  or  wife  shall  execute  and  deliver  to  the  county  judge 
an  obligation,  with  two  or  more  good  and  sufficient  sureties, 
payable  to  and  approved  by  said  county  judge,  for  an  amount 
equal  to  the  value  of  his  or  her  interest  in  such  common  prop- 
erty, conditioned  for  the  payment  of  one  half  of  all  debts  ex- 
isting against  such  common  property,  then  the  county  judge 
shall  proceed  to  make  a  partition  of  said  common  property 
into  two  equal  moieties,  one  to  be  delivered  to  the  survivor, 
and  the  other  to  the  executor  or  administrator  of  the  deceased ; 
and  all  the  provisions  of  this  chapter  respecting  the  partition 
and  distribution  of  estates  shall  apply  to  any  partition  made 
under  the  provisions  of  this  article,  so  far  as  the  same  may  be 
applicable."  *  "Whenever  any  such  partition  shall  be  made, 
a  lien  shall  exist  upon  the  property  delivered  to  such  survivor 

tRotan  Grocery  Co.  v.  Pate,  —  *  Vernon's  Sayles'  Tex.  Civ.  Stat. 

Tex.  Civ.  App.  — ,  169  8.  W.  378.        art.  3566. 

» Id.  art.  3557. 
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to  secure  the  payment  of  the  aforesaid  obligation,  and  such 
obligation  shall  be  filed  with  the  clerk  and  recorded  in  the 
minutes  of  the  court,  and  any  creditor  of  said  common  prop- 
erty may  sue  in  his  own  name  on  such  obligation,  and  shall 
have  judgment  thereon  for  one  half  of  such  debt  as  he  may 
establish,  and  for  the  other  half  he  shall  be  entitled  to  be  paid 
by  the  executor  or  administrator  of  the  deceased."  *  "Until 
any  such  partition  of  common  property  is  applied  for  and  made 
as  herein  provided,  the  executor  or  administrator  of  the  de- 
ceased shall  have  the  right,  and  it  shall  be  his  duty,  to  recover 
possession  of  all  such  common  property,  and  hold  the  same  in 
trust  for  the  benefit  of  the  creditors  and  others  entitled  thereto 
under  the  provisions  of  this  title." '  Any  person  having  a 
joint  interest  with  the  estate  of  a  decedent  in  any  property, 
real  or  personal,  is  also  given  the  right  to  a  partition  thereof.' 

It  is  apparent  this  statute  permitting  a  partition  of  the  com- 
munity property  works  a  change  in  the  preceding  section,  es- 
pecially where  the  wife  survives.  For  on  such  partition  the 
survivor's  moiety  should  be  delivered  to  her  free  from  further 
control  of  the  administrator ;  and  he  may  be  sued  on  his  bond 
for  any  refusal  to  deliver  it.* 

Moreover,  there  is  in  the  act  a  probable  implication  that  the 
rule  should  be  the  same  in  all  cases,  whether  the  administra- 
tion be  occasioned  by  the  death  of  the  husband  or  by  the  death 
of  the  wife,  rather  than  the  different  rules  applicable  as  noticed 
in  the  preceding  section.  That  is,  that  the  administrator 
should  control  in  all  cases  where  the  survivor  does  not  parti- 
tion, whether  the  survivor  be  husband  or  wife.  The  right  to 
a  partition  is  not  confined  to  the  widow,  and  therefore  the 
necessity  for  it  may  not  be. 

The  statutory  partition  is  not  exclusive,  however,  for  the 
parties  themselves  may  agree  on  a  partition,  or  acquiesce  in 
one  made  by  others,  and  in  such  case,  no  disabilities  interven- 
ing, may  bind  themselves.** 

«  Id.  art.  3558.  »  Yates  v.  Yates,  29  Tex.  Civ.  App. 

t  Id.  art.  3559.  333,  68  S.  W.  708. 

•  Id.  art.  3560.  *•  Suggs  v.  Singley,  —  Tex.  Civ. 

App.  — ,  167  8.  W.  241. 
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§  577.  PartiticMi  of  die  kometteaiL 

The  foregoing  provisions  for  a  partition  of  the  community 
can  have  no  application  to  the  community  homestead  for  that 
is  specially  forbidden  by  the  constitutional  provision  that  "it 
shall  not  be  partitioned  among  the  heirs  of  the  deceased  during 
the  lifetime  of  the  surviving  husband  or  wife,  or  so  long  as  the 
survivor  may  elect  to  use  or  occupy  the  same  as  a  homestead, 
or  so  long  as  the  guardian  of  the  minor  children  of  the  deceased 
may  be  permitted  under  the  order  of  the  proper  court  having 
the  jurisdiction,  to  use  and  occupy  the  same."  ^  Again : 
"When  the  widow  dies  or  sells  her  interest  in  the  homestead, 
or  elects  to  no  longer  use  or  occupy  the  same  as  a  homestead, 
and  when  the  proper  court  no  longer  permits  the  guardian  of 
the  minor  children  to  use  and  occupy  the  same  as  a  homestead, 
it  may  be  partitioned  among  the  respective  owners  thereof  in 
like  manner  as  other  property  held  in  conunon.''  *  And  "the 
homestead  rights  of  the  widow  and  children  of  deceased  are 
the  same,  whether  the  homestead  be  the  separate  property  of 
the  deceased  or  community  property  between  the  widow  and 
the  deceased,  and  the  respective  interests  of  such  widow  and 
children  shall  be  the  same  in  one  case  as  in  the  other."  * 

This  reservation  to  the  surviving  husband  or  wife  is  only 
for  such  time  as  he  or  she  sees  fit  to  use  or  occupy  the  property 
as  a  homestead,  for  upon  abandoning,*  selling,*  or  otherwise 
ceasing  to  so  use  it,  it  at  once  becomes  subject  to  partition 
among  those  rightfully  owning  it.* 

It  would  appear,  too,  that  since  the  survivor  may  mortgage 
the  homestead,  when  owned  by  her,  the  purchaser  on  fore- 


1  Const,  art.  16,  S  52. 

•  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  3425. 

•  Id.  art.  3426. 

4  McCaskey  v.  Morris,  40  Tex. 
Civ.  App.  390,  89  S.  W.  1085:  Mor- 
ris V.  Morris,  45  Tex.  Civ.  App.  60, 
99  S.  W.  872;  Harle  v.  Richards, 
78  Tex.  80,  14  S.  W.  257. 

5  WiUiams  v.  Jones,  —  Tex.  Civ. 
App.  — ,  106  S.  W.  755. 


•Gaines  v.  Gaines,  4  Tex.  Civ. 
App.  408,  23  S.  W.  465:  Sanburn 
V.  Deal,  3  Tex.  Civ.  App.  385,  22  S. 
W.  192;  McAnulty  v.  EUison,  — 
Tex.  Civ.  App.  — ,  71  8.  W.  670; 
Cox  V.  Oliver,  43  Tex.  Civ.  App.  110. 
05  S.  W.  596;  Massie  v.  Massie,  54 
Tex.  Civ.  App.  617,  118  S.  W.  219; 
Simms  v.  Hixon,  —  Tex.  Civ.  App. 
— ,  65  S.  W.  36. 
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closure  could  demand  immediate  partition,  for  this  is  at  last 
an  abandonment  of  the  use  by  the  survivor.'' 

So,  too,  when  the  proper  court  no  longer  permits  the  guar- 
dian of  the  minor  children  to  occupy  the  same,  it  may  be  par- 
titioned. His  occupancy,  too,  must  be  by  authority  of  an  order 
from  the  proper  court,  not  a  mere  voluntary  occupancy  or  use 
without  such  sanction.* 

The  inhibition  against  partition  has  existed  only  since  the 
adoption  of  the  Constitution  of  1876;  prior  to  that  time  it 
could  be  partitioned  at  any  time  where  it  was  not,  by  reason  of 
the  insolvency  of  the  estate,  set  apart  to  the  widow  under  the 
statute.* 

The  exemption  from  partition  is  the  same  where  the  hus- 
band survives  as  where  the  wife  survives,"  even  though  there 
be  no  children  of  the  marriage.*^ 

Not  only  is  the  homestead  itself  alone  protected  from  par- 
tition for  the  time  stated,  but  in  like  manner  the  protection 
is  extended  to  the  allowance  in  lieu  thereof,  when  one  is  made," 
or  the  proceeds  of  any  involuntary  sale  or  disposition  thereof, 
such  as  loss  by  fire,  or  condemnation  by  law,"  and  such  pro- 
ceeds should  be  reinvested  in  another  homestead  for  the  par- 
ties." 

The  principle  is  that  such  proceeds,  standing  as  they  do  in 
lieu  of  the  homestead,  should  receive  the  same  exemptions 
as  the  property  they  represent,  and  is  the  same  thing  discussed 
in  §  419. 

The  abandonment,  to  subject  the  property  to  a  partition, 
must  be  a  voluntary  abandonment,**  and  not  a  forced  one;  as, 

7  Spencer   v.   Schell,   —  Tex.  — ,  H  Brown   v.    Reed,   20   Tex.   Civ. 

]73  S.  W.  867.  App.  74,  48  S.  W.  537. 

•  Gaines   v.    Gaines,    4   Tex.   Civ.  "  Vernon's  Sayles'  Tex.  Civ.  Stat. 

App.  408,  23  S.  W.  465.  art.  3421. 

»  demons  v.  demons,  92  Tex.  66,  w  Lucas  v.  Lucas,  104  Tex.  636, 

45  S.  W.  996.  343  S.  W.  1153. 

10  BeaU  V.  Hollingsworth,  —  Tex.  "  Ibid.    Lucas  v.  Lucas,  104  Tex. 

Civ.  App.  — ,  46  S.  W.  881;  Magee  636,  143  8.  W.  1153,  —  Tex.  Civ. 

V.  Rice,  37  Tex.  483.  App.  — ,  147  S.  W.  310. 

;  »See  ante,  §§  421,  422. 

M.  R.— 48. 
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where  the  widow  is  detained  in  a  lunatic  asylum."  And  the 
sale  must  likewise  be  a  voluntary  disposition  and  abandon- 
ment of  the  claim.  In  case  the  homestead  should  be  on  prop- 
erty owned  jointly  by  the  estate  and  another,  such  other  would 
be  entitled  to  an  immediate  partition,"  but  the  share  set  apart, 
whether  in  kind  or  money  representing  the  proceeds  on  a  sale, 
would  stand  in  lieu  of  the  exemption,  and  would  not  be  sub- 
ject to  partition  except  in  the  manner  and  at  the  time  desig- 
nated by  law. 

The  privilege  we  are  considering  will  not  operate  to  prevent 
a  partition  of  the  estate  generally,  in  a  proper  way,  among  the 
heirs,  where  this  can  be  done  without  disturbing  the  possessory 
rights  of  the  survivor  and  children,**  and  in  making  such  par- 
tition the  mere  possessory  right  to  the  homestead  is  not  to  be 
taken  into  account.^ 

The  abandonment  of  the  survivor  and  of  the  minors  through 
their  guardian  must  concur  before  there  can  be  partition,**  for 
their  rights  in  this  respect  are  equal.  And  grantees  of  the 
survivor  or  heirs  are  in  no  better  position  to  ask  a  partition 
than  are  their  grantors.*  The  last  proposition  has  been  de- 
nied,* but  the  decision  is  not  only  contrary  to  the  holding  of 
the  supreme  court,  but  wrong  fundamentally.  The  inhibition 
against  partition  amongst  the  "heirs,"  as  declared  in  the  con- 
stitution, undoubtedly  would  include  a  grantee  of  one  of  the 
heirs,  but  if  not,  a  partition  is  permitted  by  the  statute,* 
amongst  the  "owners"  only  upon  the  survivor  and  minor  chil- 
dren's ceasing  to  use  the  property  as  homestead.  Surely  a 
grantee  of  the  survivor  is  an  "owner."    Any  other  rule  would 


W  Flynn  v.  Hancock,  35  Tex.  Civ. 
App.  395,  80  S.  W.  245. 

If  King  V.  Summerville,  —  Tex. 
Civ.  App.  — ,  80  S.  W.  1050;  Cox 
V.  Oliver,  43  Tex.  Civ.  App.  110, 
95  S.  W.  596. 

!•  Higgins  V.  Higgins,  —  Tex. 
Civ.  App.  — ,  129  S.  V^^.  102. 

W  Haley  v.  Hail,  —  Tex.  Civ.  App. 
— ,  135  S.  W.  663. 

80  Williams  v.  Jones,  —  Tex.  Civ. 
App.  — ,  106  S.  W.  755. 


1  Harris  v.  Seinsheimer,  67  Tex. 
356,  3  S.  W.  307 ;  Harle  v.  Richards, 
78  Tex.  80,  14  S.  W.  257;  Lacy  v. 
Rollins,  74  Tex.  566,  12  8.  W.  314; 
Smith  V.  Von  Hutton,  76  Tex.  626, 
13  S.  W.  18. 

•Lee  V.  British  &  A.  Mortg.  Co. 
26  Tex.  Civ.  App.  481,  61  S.  W. 
134;  Savings  &  L.  Co.  v.  Bristoll, 
—  Tex.  Civ.  App.  — ,  131  S.  W.  641. 

•  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  3425. 
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emasculate  the  constitutional  provision,  and  render  its  evasion 
so  easy  as  to  make  worthless  the  protection  vouchsafed.  The 
homestead  descends  to  all  heirs,  adult  and  minor  alike.  If 
the  prohibition  applies  only  to  "heirs,"  then  any  adult  heir 
who  is  denied  the  right  to  partition  may  sell,  and  his  grantee 
may  have  an  immediate  partition,  notwithstanding  there  has 
been  no  abandonment  by  the  widow,  and  the  minor  children 
through  their  guardian  have  been  permitted  by  the  court  to 
occupy  the  property  as  a  homestead.  The  case  of  Ford  v. 
Sims,  93  Tex.  586,  57  S.  W.  20,  has  been  relied  on  as  authority 
for  this  erroneous  ruling,  but  no  such  proposition  was  asserted 
in  that  case.  The  rights  of  the  husband's  grantees  in  that  case 
had  their  inception  prior  to  the  homestead  rights  of  the  sur- 
vivor and  minor  children,  and  were  such  as  to  prevail  over 
them,  whereas  in  the  two  court  of  civil  appeals  cases  under 
consideration,  the  effect  of  the  decision  is  to  enable  the  hus- 
band to  grant  a  greater  right  than  he  enjoyed,  to  wit, — convey 
with  a  right  of  immediate  partition. 

When  the  owners  finally  are  entitled  to  a  partition  of  the 
homestead,  or  its  proceeds,  the  settlement  is  made  according 
to  their  respective  interests.  The  survivor  and  minor  children 
being  jointly  entitled  to  its  possession  and  use,  neither  can  be 
charged  for  such  use  so  long  as  he  used  it  for  a  homestead.* 

But  rents  collected  after  such  use  ceases  belong  to  all  the 
owners.*  And  if  the  survivor  owns  no  interest  in  the  fee,  but 
merely  a  homestead  right,  on  sale  by  a  court  for  partition, 
without  objections  from  her,  she  would  not  be  entitled  to  have 
any  sum  set  apart  to  her  absolutely  in  lieu  of  a  homestead, 
but  her  greatest  right  would  be  a  reinvestment  of  her  share  of 
the  proceeds  in  another  homestead,  or  interest  thereon  for  life,* 
and  this  relief  could  only  be  accorded  her  on  the  theory  the 
sale  was  involuntary,  and  therefore  not  an  abandonment  of  tlie 
use. 

Where  the  survivor  has  once  abandoned  the  homestead,  he 

4  Mattingly  v.  KeUy,  —  Tex.  Civ.  «  Hays  v.  Moore,  —  Tex.  Civ.  App. 
App.  — ,  124  S.  W.  483.                             — ,  144  S.  W.  1054. 

5  Ibid. 
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cannot,  to  defeat  the  other  owners'  right  to  a  partition,  return 
to  the  use  of  it  for  homestead  purposes.     It  is  too  late.^ 

Article  4649  of  the  Revised  Statutes,  providing  that  every 
decree  of  partition  and  every  judgment  by  which  the  title  of 
land  is  recovered  must  be  recorded  before  the  same  may  be 
introduced  in  evidence,  does  not  embrace  the  order  of  the 
probate  court  setting  apart  the  homestead  to  those  entitled  to 
it.  Such  order  may  be  introduced  in  a  proper  case  notwith- 
standing the  lack  of  such  registration.* 


§  578.  Adjudication  of  heirthip;  statute. 

By  article  3521  of  the  Statutes,*  it  is  provided: 
"Whenever  any  person  has  died,  or  shall  hereafter  die,  in- 
testate, owning  or  being  entitled  to  any  real  or  personal  prop- 
erty in  this  state,  or  any  share  or  interest  therein,  and  there 
shall  have  been  no  administration  in  this  state  upon  the  estate 
of  such  decedent,  and  whenever  there  has  been  a  will  probated 
in  this  state  or  elsewhere,  or  an  administration  in  this  state 
upon  the  estate  of  such  decedent,  and  any  real  or  personal  prop- 
erty in  this  state  has  been  omitted  from  such  will  or  from  such 
administration,  or  no  final  disposition  thereof  has  been  made 
in  such  administration,  the  county  court  of  the  county  of  this 
state  in  which  such  proceedings  were  last  pending,  or,  in  the 
event  no  will  of  such  decedent  has  been  admitted  to  probate 
in  this  state,  and  no  administration  has  been  granted  in  this 
state  upon  the  estate  of  such  decedent,  then  the  county  court 
of  the  county  in  which  any  of  the  real  property  belonging  to 
such  estate  is  situated,  or,  if  there  be  no  such  real  property, 
then  of  the  county  in  which  any  personal  property  belonging 
to  such  estate  may  be  found,  may  determine  and  declare,  in 
the  manner  hereinafter  provided  in  this  chapter,  who  are  the 
heirs  and  only  heirs  of  such  decedent,  and  their  respective 
shares  and  interests,  under  the  laws  of  this  state,  in  the  estate 

7  Moss  V.  Smith,  29  Tex.  Civ.  App.  •  Fossett    v.    McMahan,    74    Tex. 

458,    GS   S.    W.   533;    see   Abandon-       646,  12  S.  W.  324. 
ment,  §   420.  »  Vernon's  Sayles'  Tex.  Civ.  Stat 

art.  3521. 
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of  such  decedent,  and  actions  therefor  shall  be  known  as  ac- 
tions to  declare  heirships." 

The  succeeding  sections  provide  for  the  parties  plaintifF  and 
defendant,  the  pleadings,  citation,  hearing,  and  judgment^  and 
declare  the  effect  to  be  given  to  such  judgments. 


§  579.  Liability  of  survivor  for  debts  of  deceased. 

The  surviving  spouse  is  not  necessarily  liable  for  the  debts 
of  the  deceased.^*  Indeed  he  is  not  liable  at  all  for  such  debts, 
except  upon  other  extrinsic  considerations.  Necessarily,  where 
both  are  liable  the  death  of  one  does  not  relieve  the  other  of 
liability,  but  this  is  liability  on  his  own  account,  and  not  in 
any  sense  because  of  the  death.  So,  the  husband  will  be  liable, 
after  the  death  of  the  wife,  for  necessaries  furnished  her. 

Upon  principles  of  equity,  however,  if  the  survivor  receives 
and  appropriates  to  his  own  use  property  of  the  decedent  or  of 
the  community,  that  would  otherwise  be  liable  to  creditors, 
he  becomes  chargeable  personally  with  the  debt  to  the  extent 
of  such  property  so  received  and  appropriated,  as  for  a  conver- 
sion.** Being  lawfully  entitled  to  the  possession  of  the  prop- 
erty, the  survivor  and  heirs  should  not  be  penalized  for  the 
exercise  of  such  lawful  right.  But  where  there  has  been  such 
use,  appropriation,  or  disposition  as  is  inconsistent  with  the 
superior  right  of  the  creditors,  and  which  defeats  them  in  their 
right  to  reach  and  apply  such  property  to  the  satisfaction  of 
their  demands,  then  obviously  the  survivor  or  heir  so  convert- 
ing the  estate  should  be  held  personally  liable  to  the  extent  of 
the  value  of  the  property  appropriated." 


10  Bailey  v.  Hix,  49  Tex.  538; 
Vinson  v.  Whitfield,  —  Tex.  Civ. 
App.  — ,  133  S.  W.  1095. 

"Flannery  v.  Chidgey,  33  Tex. 
Civ.  App.  638,  77  S.  W.  1034;  Pat- 
terson V.  Allen,  50  Tex.  23;  Mc- 
Campbell  v.  Henderson,  50  Tex. 
601 ;  Webster  v.  Willis,  56  Tex.  468 ; 
Mayes  v.  Jones,  62  Tex.  365; 
Schmidkte  v.  Miller,  71  Tex.  103,  8 
S.  W.  638;  Low  v.  Felton,  84  Tex. 


378,  19  S.  W.  693;  Buchanan  v. 
Thompson,  4  Tex.  Civ.  App.  236,  23 
S.  W.  328;  Solomon  v.  Skinner,  82 
Tex.  345,  18  8.  W.  698;  Byrd  v. 
Ellis,  —  Tex.  Civ.  App.  —,35  S. 
iW.  1070. 

WBlinn  v.  McDonald,  92  Tex. 
604,  46  S.  W.  787,  48  S.  W.  571, 
50  S.  W.  931;  HiU  v.  Hemdon,  — 
Tex.  Civ.  App,  — ,  89  S.  W.  813; 
Kauffman  v.  Wooters,  79  Tex.  205, 
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But  in  order  to  hold  the  survivor  or  heir  liable  personally 
to  any  extent,  something  more  than  the  mere  receipt  and  use 
of  the  property  of  the  deceased  or  of  the  community  should 
be  shown  by  the  creditor.  Upon  the  death  of  a  person  his 
estate  vests  immediately  in  his  heirs,  devisees,  or  l^atees,  and 
they  arc  entitled  to  its  possession  except  as  that  ri^t  is  sus- 
[lended  by  an  administration.  But  while  they  are  entitled  to 
such  possession,  the  property  is  still  liable  and  subject  in  their 
hands  to  the  payment  of  the  debts  of  the  deceased,"  and  the 
creditor's  remedy  is  to  subject  the  property  in  the  hands  of  the 
heir  to  his  demand." 

§  580.  Carnring  out  contracts  of  deceased. 

The  right  of  a  survivor  to  make  conveyances  in  pursuance 
of  a  bond  or  other  obligation  entered  into  during  marriage  is 
akin  to  the  right  to  sell  for  the  payment  of  debts.  Indeed,  it 
partakes,  not  only  of  the  nature  of  a  debt,  but  there  is  a  spe- 
cific agreement  to  satisfy  it  with  certain  property.  The  right 
of  the  surviving  husband  to  fulfil  such  contracts  has  always 
been  recognized.**  And  the  widow  herself,  executing  a  con- 
veyance in  obedience  to  avoid  court  order,  in  fulfilment  of 
the  agreement  entered  into  by  her  husband  during  his  lifetime, 
has  been  held  bound  by  her  instrument  as  an  estoppel.**  But 
she  would  not  be  authorized  in  thus  carrying  out  a  contract 
that  was  unenforceable  against  the  husband."  Nor  will  the 
fact  that  the  property  is  the  homestead  of  the  family  defeat 
the  power  of  the  surviving  husband  to  convey  in  satisfaction 
of  the  bond.  It  is  not  only  the  right  of  the  survivor,  but  the 
obligation  is  enforceable  against  him ;  for  upon  the  wife's  death 


13  S.  W.  549;  Middleton  v.  Pipkin, 
—  Tex.  Civ.  App.  — ,  56  S.  W.  240; 
Embrce-McLean  Carriage  Co.  v. 
Johnson,  —  Tex.  Civ.  App.  — ,  85 
S.  W.  1021   (lien). 

W  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  3235. 

MBlinn  v.  McDonald,  92  Tex. 
604.  46  S.  W.  787,  48  S.  W.  571,  50 
S.  W.  931. 

l*Stramler  v.  Coe,  15  Tex.  211; 


Primm  v.  Barton,  18  Tex.  206: 
Long  V.  Walker,  47  Tex.  173 ;  Gar- 
nett  V.  Jobe,  70  Tex.  696,  8  S.  W. 
505;  Garrison  v.  Richards,  —  TfX. 
Civ.  App.  — ,  107  S.  W.  861. 

WCope   v.    Blount,   99   Tex.   431, 

90  S.  W.  868,  38  Tex.  Civ.  App.  516, 

91  S.  W.  615.  See  Houston  v.  Kil- 
lough,  80  Tex.  296,  16  S.  W.  56. 

vt  Broocks  V.  Payne,  —  Tex.  Civ. 
App.  — ,  124  S.  W.  463. 
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the  inhibition  against  the  husband's  disposing  of  the  home- 
stead is  removed.**  True,  the  obligation  cannot  be  enforced 
during  the  lifetime  of  the  wife, — neither  against  the  husband 
nor  the  wife, — for  she  cannot  be  compelled  to  join  in  the  con- 
veyance against  her  wishes ;  **  yet  the  husband  may  lawfully 
make  such  agreement  and  be  sued  for  damages  for  its  breach, 
or  upon  his  wife's  death,  be  held  to  a  specific  performance.*® 
Nor  is  there  anything  in  the  probate  law  which  in  any  way 
prevents  such  disposition  of  the  homestead ;  the  probate  home- 
stead is  set  apart,  not  to  the  survivor  and  minor  children,  but 
to  the  widow  and  minor  children,  unmarried  daughters  re- 
maining with  the  family,  etc.  The  laws  of  descent  cannot 
affect  the  question.  But  the  right  of  the  widow  to  so  convey 
the  community,  and  especially  the  homestead,  is  not  so  clear. 
Much  of  the  argument  in  favor  of  the  husband's  power  does 
not  apply  to  her  at  all.  Upon  the  husband's  death  the  home- 
stead and  other  exempt  property  or  allowances  in  lieu  thereof 
are  set  apart  to  the  widow  and  children,  and  may  not  be  sold 
except  for  certain  enumerated  purposes,  and  a  bond  for  a 
conveyance  is  not  one  of  them.  If  the  contract  to  convey  has 
been  properly  acknowledged  by  the  wife,  and  the  property  be 
such  as  that  the  children  of  the  marriage  have  no  interest 
therein  under  the  probate  statutes, — as  where  it  is  neither  ex- 
empt nor  needed  to  make  up  the  allowances  in  lieu,  or  where 
it  is  her  separate  estate, — then  no  reason  is  apparent  why  the 
same  mav  not  be  enforced. 

Of  course  the  survivor  may  carry  out  any  contract,  or  dis- 
charge any  obligation,  which  rested  upon  him  during  the  mar- 
riage, and  he  can  be  made  to  do  so.  Thus  the  surviving  hus- 
band may  renew  or  secure  the  community  debt,*  which  is  but 

li  Brewer  v.  Wall,  23  Tex.  585,  76  38  Tex.  Civ.  App.  65,  84  S.  W.  1082; 

Am.  Dec.  76.  Hinsie   y.    Robinson,   21    Tex.    Civ. 

i»  Ante,  §  223.  App.  9,  50  S.  W.  635;  Derer  v.  Scl«, 

»  Brewer  v.  Wall,  23  Tex.  685 ;  39  Tex.  Civ.  App.  558,  87  S.  W.  891 ; 

Allison  V.  Shilling,  27  Tex.  450,  86  Morris  v.  Morris,  47  Tex.  Civ.  App. 

Am.  Dec    622;  Wright  v.  Hays,  34  244,  105  S.  W.  242;  Word  v.  Colley, 

Tex.  253.  —  Tex.  av.  App.  — ,  143  S.  W.  257. 

lEchob  y.  Jacobs  Mercantile  Co. 
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corollary  to  the  right  to  pay  it ;  or  the  widow  may  likewise  pay, 
renew,  or  secure  any  debt  or  liability  that  existed  against  her 
during  the  marriage.  This  liability  is  now  very  much  more 
important  than  it  has  heretofore  been,  for  her  contracts,  in- 
cluding agreements  to  convey  certain  community  property, 
are  binding  upon  her  and  the  community.  But  even  prior  to 
the  amendment,  the  surviving  wife  had  the  power  to  contract 
with  another  concerning  the  community  property  in  considera- 
tion that  the  other  would  pay  valid  community  debts  of  her 
deceased  husband,  and  such  contract  was  not  only  binding  on 
her  but  on  her  children  as  well.*  So  she  might  discharge  an 
equitable  encumbrance  on  community  property  by  a  convey- 
ance thereof,*  without  regard  to  the  rights  of  heirs.* 


§581.  Sales,  convesrances,  and  encmnbrances  by  sorvhror. 

It  is  plain  from  what  has  already  been  said  that  a  survivor 
without  any  character  of  administration  whatever  may  in  a 
measure  control  and  dispose  of  the  community  property.  Since 
the  property  descends  subject  to  the  debts  of  the  community, 
and  as  administration  is  designed  to  facilitate  the  payment  of 
such  debts,  the  survivor,  whether  husband  or  wife,  may  freely 
sell  and  convey  for  the  payment  of  those  debts  which,  were 
there  an  administration,  the  court  might  properly  direct  to  be 
paid.  In  such  case  there  is  no  need  of  the  appraisement,  in- 
ventory, and  bond;  for  distributees  who  are  designed  to  be 
protected  by  these  measures  have  rights  only  in  the  residue 
after  such  debts  are  paid.*  Subject  to  the  statutory  charge  for 
community  debts,  the  community  property,  in  the  absence  of 
administration,  descends  and  vests  in  the  heirs  of  the  deceased 
in  the  manner  already  pointed  out,  and  they  may  bring  suit 


*  Hiifjhcs  V.  Land  rum,  40  Tex.  Civ. 
App.  196,  89  S.  W.  85. 

8  Henry  v.  Vaughan,  46  Tex.  Civ. 
App.  531,  103  S.  W.  192. 

4  Hamcs  v.  Stroud,  51  Tex.  Civ. 
App.  562,  112  S.  W.  775;  W.  C. 
Belcher  Land  Mortg.  Co.  v.  Taylor, 
—  Tex.  Civ.  App.  — ,  173  S.  W.  278. 

•  Jones    V.    Jones,    15    Tex.    143; 


Good  V.  Coombs,  28  Tex.  35 :  Walker 
V.  Howard,  34  Tex.  478;  Cooper  v. 
Singleton,  19  Tex.  200,  70  Am.  Dec. 
333;  Dawson  v.  Holt,  44  Tex.  174; 
Jolmson  V.  Harrison,  48  Tex.  257; 
Wenar  v.  Stenzel,  48  Tex.  484: 
Sanger  v.  Moody,  60  Tex.  96;  Ver- 
amendi  v.  Hutchins,  48  Tex.  531 : 
Wilson  V.  Helms,  59  Tex.  080;  Wat- 
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for  partition.*  The  surviving  husband  or  wife  may  do  with 
his  own  share  of  the  community  as  he  pleases, — that  is,  he 
may  sell,  donate,  or  mortgage  it ; ''  for  it  is  his  own,  and  other 
heirs  can  have  no  interest  in  it,  save  in  those  cases — which  will 
be  readily  called  to  mind — in  which  children  may  have  a  pos- 
sible interest  in  property  as  being  exempt.  But  such  survivor 
cannot  so  deal  with  the  portion  belonging  to  the  children;  he 
has  no  authority  to  sell,*  donate,*  mortgage,  or  otherwise  bind 
it,**  even  for  necessaries  for  such  children.*^  But  the  author- 
ity for  disposing  of  the  entire  estate  is  only  acquired  by  quali- 
fying as  survivor,  or  the  existence  of  facts  equitably  requiring 
such  action.  It  will  not  do  to  say  the  survivor  is  authorized 
to  dispose  of  the  property  belonging  to  the  children,  according 
to  their  necessity,  for  this  would  in  effect  make  such  survivor 
guardian  of  their  estate  without  placing  the  same  under  the 
control  of  the  court."  While  the  conveyance  must  be  for  the 
bona  fide  purpose  of  paying  a  community  debt,  and  not  for 
the  purpose  of  defrauding  anyone  out  of  his  just  rights,  it  is 
not  required  that  the  property  conveyed  be  not  greater  in  value 


kins  y.  Hall,  57  Tex.  1;  Ashe  y. 
Yungst,  66  Tex.  631;  Dayis  v.  Mc- 
Cartney, 64  Tex.  584;  Fagan  v.  Mc- 
Whirter,  71  Tex.  567,  9  S.  W.  677; 
With  row  y.  Adams,  4  Tex.  Civ.  App. 
4.38,  23  S.  W.  437;  McDaniel  y. 
llarley,  —  Tex.  Civ.  App.  —,  42  8. 
W.  323;  Allen  v.  Bright,  —  Tex. 
Civ.  App.  — ,  23  S.  W.  712;  Levy  v. 
Moody,  —  Tex.  Civ.  App.  — ,  87 
S.  W.  205;  Rippy  v.  Harlow,  46 
Tex.  Civ.  App.  52,  101  S.  W.  851; 
Morse  y.  Nibba,  —  Tex.  Civ.  App. 
— ,  150  S.  W.  766;  See  ante,  §  580. 

6  Akin  v.  Jefferson,  65  lex.  137. 

f  Grothaus  v.  De  Lopez,  57  Tex. 
070;  American  Freehold  Land 
Mortg.  Co.  V.  Dulock,  —  Tex.  Civ. 
App.  — ,  67  8.  VV.  172;  Eddy  v. 
Boslcy,  34  Tex.  Civ.  App.  116,  78 
8.  W.  565;  Adams  v.  Bartell,  46 
Tex.  Civ.  App.  349,  102  S.  W.  779. 


•  Hair  v.  Wood,  68  Tex.  77 ;  Dun- 
can v.  Rawls,  16  Tex.  478;  Mitchell 
V.  Schofield,  —  Tex.  Civ.  App.  — , 
140  8.   W.  254. 

» McClure  y.  Bryant,  18  Tex.  Civ. 
App.  141,  44  S.  W.  3;  Parker  v. 
Stephens,  —  Tex.  Civ.  App.  — ,  39 
8.  W.  164. 

10  Stone  V.  EUis,  69  Tex.  326;  7 
S.  W.  349;  Meyer  v.  Opperman,  76 
Tex.  105,  13  8.  W.  174;  American 
Freehold  Land  Mortg.  Co.  y.  Du- 
lock, —  Tex.  Ciy.  App.  — ,  67  8.  W. 
172;  McAnulty  v.  p:ilison,  —  Tex. 
Civ.  App.  — ,  71  8.  W.  670;  Jack- 
son V.  Stone,  —  Tex.  Civ.  App.  — , 
155  8.  W.  960. 

"Booth  v.  Clark,  34  Tex.  Civ. 
App.  315,  78  S.  W.  392. 

» Littleton  y.  Giddings,  47  Tex. 
109. 
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than  the  debt  settled.  For  circumstances  may  be  such  as  that 
a  debt  may  be  paid  only  by  making  sale  of  property  of  greater 
value.  If  the  sale  be  in  good  faith  for  the  purpose  of  dis- 
charging the  debt,  it  is  valid."  Exempt  property,"  and  even 
the  homestead,  where  the  husband  survives,**  may  be  thus  dis- 
posed of,"  though  the  debt  be  due  him  by  way  of  reimburse- 
ment by  the  community." 

A  deed  executed  by  a  widow  as  administratrix  of  her  hus- 
band, in  pursuance  of  a  void  order  of  the  court,  cannot  be 
given  the  force  of  a  deed  executed  by  her  as  survivor,"  though 
the  equities  might  work  an  estoppel." 

Again,  a  deed  by  the  widow  and  child,  reciting  that  they 
were  the  sole  heirs  of  deceased,  excludes  the  idea  that  the  sale 
was  by  the  widow  as  survivor,  and  no  presumption  arises,  forty 
years  thereafter,  that  the  sale  was  for  the  payment  of  com- 
munity debts.*® 

After  all,  the  rights  of  the  minor  children  in  the  exempt 
property  and  the  allowances  are  superior  to  the  rights  of  the 
survivor  to  sell  for  the  payment  of  debts  generally,  and  even 


MWenar  v.  Stenzel,  48  Tex.  484; 
Dever  v.  Selz,  39  Tex.  Civ.  App. 
568,  87  S.  W.  891 ;  Jones  v.  Harris, 

—  Tex.  Civ.  App.  — ,  139  8.  W.  69 ; 
Johnson  v.  Harrison,  48  Tex.  257; 
Watkins  v.  Hall,  57  Tex.  1;  Ashe 
v.  Yungst,  65  Tex.  631;  Sanger  ▼. 
Moody,  60  Tex.  96;  Walker  v.  Aber- 
crombie,  61  Tex.  69;  Manchaca  v. 
Field,  62  Tex.  135;  Moody  v.  Smoot, 
78  Tex.  119,  14  S.  W.  285;  Horan 
V.  0*Connell,  —  Tex.  Civ.  App.  — , 
144   S.   W.    1048;    Morse   v.   Nibbs, 

—  Tex.  Civ.  App.  — ,  150  S.  W. 
766. 

MNelms  V.  Nagle,  —  Tex.  Civ. 
App.  — ,  35  S.  W.  60. 

"  Watts  V.  Miller,  76  Tex.  13,  13 
S.  W.  16;  Hensel  v.  International 
Bldg.  k  L.  Asso.  85  Tex.  215,  20 
S.  W.  116;  Burkitt  v.  Key,  —  Tex. 
Civ.  App.  — ,  42  S.  W.  231. 


leshanncm  v.  Gray,  59  Tex.  262; 
Watkins  v.  Hall,  57  Tex.  1;  Linson 
V.  Poindexter,  35  Tex.  Civ.  App. 
368,  80  S.  W.  237 ;  Davis  v.  Carter. 
55  Tex.  Civ.  App.  423,  119  S.  W. 
724;  Horan  v.  O'Connell,  —  Tex. 
Civ.  App.  — ,  144  S.  W.  1048;  Morse 
V.  Nibbs,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  766;  Martin  v.  McAlliater, 
94  Tex.  567,  56  L.R.A.  586,  63  8. 
W.  624. 

w  Martin  v.  McAllister,  94  Tex. 
567,  56  L.R.A.  586,  63  S.  W.  624. 

1*  Houston  V.  Killough,  80  Tex. 
296,  10  S.  W.  56. 

WCope  V.  Blount,  38  Tex.  Civ. 
App.  516,  91  8.  W.  615,  99  Tex. 
431,  90  8.  W.  868. 

*o  Mariposa  Land  ft  Cattle  Co.  t. 
Silliman,  87  Tex.  142,  26  8.  W.  978. 
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creditors  have  a  right  to  see  that  the  estate  to  which  they  are 
entitled  to  look  for  payment  is  not  squandered  or  inequitably 
applied  to  part  only  of  the  debts.* 

§  582.  Same;  burden  of  proof  to  show  authority;  presump- 
tions. 

Not  only  is  it  true  that  the  survivor  cannot  dispose  of  the 
community  for  his  personal  or  individual  interests,  but  it  is 
further  true  that  the  purchaser  from  him  must  at  all  times  be 
prepared  to  show  that  he  has  not  done  so.  In  other  words, 
the  burden  is  upon  such  purchaser  to  shaw  that  the  circum- 
stances were  such  as  to  authorize  the  sale.*  But  the  purchaser 
may  be  relieved  of  this  burden  if  so  great  a  length  of  time 
has  elapsed  as  to  render  it  improbable  that  direct  proof  of  the 
power  can  be  offered.  Upon  this  question  it  is  said  in  Hensel 
V.  Kegans,  79  Tex.  347,  15  S.  W.  275 :  "The  rule  is  familiar 
and  has  been  repeatedly  recognized  in  our  state,  that  the  power 
to  execute  a  deed  will  be  presumed  generally  in  those  cases 
where  the  conveyance  would  be  evidence  as  an  ancient  instru- 
ment without  proof  of  its  execution,  and  purports  to  have  been 
executed  under  a  power.  ...  In  Veramendi  v.  Hutch- 
ins,  48  Tex.  532,  it  was  said  in  effect  that  the  presumption 
might  obtain,  in  the  absence  of  proof  to  the  contrary,  after  a 
sufficient  lapse  of  time,  that  the  facts  existed  in  that  case  which 
authorized  the  sale  of  the  community  property  by  the  survivor 
of  the  community, — in  that  case  the  husband.  The  reason 
upon  which  the  rule  is  founded,  that  the  power  will  in  such 
cases  be  presumed,  is  the  difficulty  of  producing  direct  proof 
of  such  power.  This  reason,  we  think,  applies  with  greater 
force  in  a  case  like  the  present  [a  sale  by  survivor  after  nearly 
forty  years]  than  in  those  cases  where  the  power  is  presumed 
in  support  of  a  deed  purporting  to  be  executed  by  a  power, 
because  in  the  cases  last  mentioned  the  power  may  itself  be  a 
matter  of  record.     In  the  former  the  facts  presumed  to  exist, 

1  Latham  v.  Dawson,  40  Tex.  Civ.      App.  133,  32  S.  W.  350;  Moody  t. 
App.  210,  89  S.  W.  316.  Butler,  63  Tex.  210. 

SEastham  t.  Sims,  11  Tex.  Civ. 
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authorizing  the  sale,  and  which  are  analogous  to  the  power 
presumed,  exist  in  parol."  *  But  this  has  reference  to  the  time 
intervening  between  the  transaction  of  conveyance  and  suit^ 
and  not  to  that  intervening  between  the  death  of  the  deceased 
spouse  and  the  conveyance.  For,  very  naturally,  the  greater 
the  lapse  of  time  between  the  death  and  the  conveyance,  the 
greater  the  improbability  of  the  existence  of  debts.  Not  that 
there  is  a  presumption  of  debts  immediately  upon  the  death  of 
the  deceased  member  of  the  partnership,  which  decreases  as 
time  advances,  for  this,  we  have  seen,  is  not  the  case,  but  that 
if  any  presumption  whatever  is  indulged  it  will  be  that  after 
a  reasonable  time  the  debts  have  been  paid,  and  against  the 
power.  Especially  is  this  the  case  where  there  has  been  an 
administration  which  purports  to  have  closed  up  the  affairs 
of  the  estate.*  Time  before  conveyance  will  never  raise  a  pre- 
sumption of  debts;  it  will  have  a  contrary  effect.  This  pre- 
sumption against  debts  is  aided  by  proof  that  the  parties 
against  whom  they  are  alleged  to  have  existed  so  long  were 
economical  and  prompt  in  the  payment  of  debts.* 

§  583.  Purchasers  from  survivor;  equities. 

The  law  will  not  enjoin  upon  a  purchaser  from  the  survivor 
the  duty  of  seeing  that  the  purchase  money  is  applied  to  the 
payment  of  the  community  debts.*  It  is  only  required  that 
he  have  no  notice,  actual  or  constructive,  of  an  intention  to 
misapply  the  proceeds,  and  that  there  be  no  collusion  or  fraud 
to  which  he  is  a  party.''    The  power  of  the  survivor  is  a  gen- 


»See  also  Box  v.  Word,  65  Tex. 
106;  Duncan  v.  Rawls,  16  Tox.  478; 
Auerbach  v.  Wylio,  84  Tox.  619,  19 
S.  W.  856,  20  S.  W.  77G;  Ilasacl- 
denz  V.  Dofflemyre,  —  Tex.  Civ. 
App.  — ,  45  S.  W.  830;  Cruse  v. 
Barclay,  30  Tex.  Civ.  App.  211,  70 
S.  W.  358;  Stipe  v.  Shirley,  33  Tex. 
Civ.  App.  223,  76  S.  W.  307 ;  Milby 
V.  Hester,  —  Tex.  Civ.  App.  — ,  94 
8.  W.  178. 

*Corzine  v.  Williams,  85  Tex. 
490,  22  S.  W.  399. 


»  Moody  v.  Butler,  63  Tex.  210. 

«  Oaks  V.  West,  —  Tex.  Civ.  App. 
— ,  64  S.  W.  1033 ;  Cruse  v.  Barclay, 
30  Tex.  Civ.  App.  211,  70  S.  W. 
358;  Linson  v.  Poindexter,  35  Tex. 
Civ.  App.  358,  80  S.  W.  237;  Jones 
v.  Harris,  —  Tex.  Civ.  App.  — ,  139 
S.  W.  69;  Morgan  v.  Lomas,  — 
Tex.  Civ.  App.  — ,  159  S.  W.  869. 

7  Sanger  v.  Moody,  60  Tex.  96; 
Cage  V.  Tucker,  14  Tex.  Civ.  App. 
316,  37  S.  W.  180. 
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eral  power  to  sell  for  the  payment  of  any  debt  which  the  estate 
may  owe.  It  is  not  a  special  and  limited  power;  hence  the 
purchaser,  if  he  buys  in  good  faith,  may  rely  upon  his  title 
thus  acquired,  whether  the  proceeds  be  actually  applied  to  such 
debts  or  not,  and  whether  there  was  in  reality  a  necessity  for 
the  sale,  or  not.*  But  if  he  has  actual  notice  of  the  intention 
to  sell  for  a  purpose  other  than  that  of  the  payment  of  debts, 
or  of  facts  which  in  law  would  amount  to  such  notice,  then  he 
cannot  expect  to  take  a  good  title ;  *  for  everyone  is  held  to  a 
knowledge  of  the  laws  of  descent  and  distribution,  and  there- 
fore to  know  that  a  survivor  can  sell  only  his  portion  of  the 
estate  for  a  purpose  other  than  the  payment  of  a  community 
debt.*®  Back  of  this,  however,  it  must  be  observed,  there  must 
be  notice,  actual  or  constructive,  of  the  existence  of  the  equi- 
ties of  children  whose  rights  are  thus  to  be  affected.  It  is  the 
familiar  rule  that  one  who  in  good  faith  and  for  valuable  con- 
sideration acquires  the  legal  title  will  prevail  over  one  assert- 
ing an  equitable  title,  in  the  absence  of  proof  of  notice  of 
such  equities.  So,  if  one  purchases  from  a  survivor  without 
notice  of  the  equities  of  children,  and  without  notice  of  any 
facts  which  would  in  law  charge  him  with  such  notice,  he 
will  be  protected.**  And  the  protection  will  be  given  to  one 
who,  in  ignorance  of  such  equities,  purchases  from  one  having 
notice  of  them."    And  a  purchaser  from  the  administrator  of 


•  Cage  V.  Tucker,  26  Tex.  Civ. 
App.  48,  60  S.  W.  579. 

•  Eastham  v.  Sims,  11  Tex.  Civ. 
App.  133,  32  S.  W.  359. 

lOGurley  v.  Dickason,  10  Tex. 
Civ.  App.  203,  46  S.  W.  53. 

11  McBride  v.  Moore,  —  Tex.  Civ. 
App.  —,  37  S.  W.  450;  Allen  v. 
Bright,  —  Tex.  Civ.  App.  23  S.  W. 
712;  Brackenridge  v.  Rice,  —  Tex. 
Civ.  App.  — ,  30  S.  W.  588; 
Wren  v.  Peel,  64  Tex.  374;  Man- 
gum  V.  White,  10  Tex.  Civ.  App. 
254,  41  S.  W.  80;  Garner  v. 
Thompson,  2  Posey,  Unrep.  Cas. 
(Tex.)    233;    Mitchell  v.   Schofield, 


—  Tex.  Civ.  App.  — ,  140  S. 
W.  254;  Milby  v.  Heater,  —  Tex. 
Civ.  App.  — ,  94  S.  W.  178;  Alexan- 
der V.  Barton,  —  Tex.  Civ.  App. 
— ,  71  S.  W.  71 ;  American  Freehold 
Land  Mortg.  Co.  v.  Dulock,  —  Tex. 
Civ.  App.  — ,  67  S.  W.  172;  Patty 
V.  Middleton,  82  Tex.  591,  17  S.  W. 
909;  but  see  Burleson  v.  Alvis,  28 
Tex.  Civ.  App.  51,  60  S.  W.  236; 
Armstrong  v.  Hix,  —  Tex.  — ,  175 
S.  W.  430. 

1«  Davis  V.  Harmon,  9  Tex.  Civ. 
App.  356,  29  S.  W.  492;  Hall  v. 
G  Wynne,  4  Tex.  Civ.  App.  109,  23 
S.  W.  289. 
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the  husband,  having  no  notice  of  the  equities  of  the  deceased 
wife's  children,  will  also  be  protected;  and  the  burden  is  not 
upon  him  to  show  that  he  did  not  have  such  notice."  The 
filing  of  an  inventory,  appraisement,  and  bond  by  the  survivor 
after  a  sale  of  property  will  not  amount  to  constructive  notice 
to  one  who  thereafter  purchases  from  the  survivor's  vendee ;  " 
but  it  has  been  held  that  where  the  land  was  a  grant  of  "a 
league  and  labor,"  it  was  sufficient  to  put  the  vendee  upon 
notice  of  the  equitable  rights  of  heirs,  "because  a  league  and 
labor  of  land,  could  only  be  granted  to  the  head  of  a  family, 
and  the  head  of  a  family  implied  marriage  and  a  wife,"" 
though  the  fact  that  the  grant  was  a  head-right  certificate  does 
not  affect  the  purchaser  with  notice  that  it  was  issued  to  his 
vendor  as  the  head  of  a  family,  such  certificates  being  often 
transferred  in  blank,**  unless  the  grant  recite  such  fact  or  its 
equivalent" 

Property  acquired  during  the  marriage,  the  deed  to  which 
is  taken  in  the  name  of  either  spouse,  with  nothing  showing  its 
separate  character,  is  presumed,  upon  the  death  of  either  party, 
to  be  community  property,  and  a  purchaser  from  the  survivor 
without  notice  that  such  is  not  true  will  be  protected,  notwith- 
standing it  may  have  been  in  truth  the  separate  property  of 
the  deceased."  Nor  would  it  be  equitable  to  permit  children 
to  question  the  validity  of  a  sale  where  they  have  received  their 
just  portions  in  any  manner,"  whether  such  vendees  are  bona 
fide  purchasers  for  value  or  not.*  Again,  if  the  sale  be  with- 
out authority,  and  the  heirs  be  not  settled  with,  since  it  passes 


M  Saunders  v.  Isbell,  5  Tex.  Civ. 
App.  513,  24  S.  W.  307;  Wallis  v. 
Dehart,  —  Tex.  Civ.  App.  — ,  108 
S.  W.  180;  Ruedas  v.  O'Shea,  — 
Tex.  Civ.  App.  — ,  127  S.  W.  891. 

1*  Davis  V.  Harmon,  9  Tex.  Civ. 
App.  356,  29  S.  W.  492. 

1»  HJU  V.  Moore,  85  Tex.  335,  19 
S.  W.  162;  Randolph  v.  Junker,  1 
Tex.  Civ.  App.  517,  21  S.  W.  651. 


16  Hill  V.  Moore,  02  Tex.  610. 

"Hardy  Oil  Co.  v.  Bumham,  — 
Tex.  Civ.  App.  — ,  124  S.  W.  221, 
—  Tex.  Civ.  App.  — ,  147  S.  W.  3.30. 

!•  Sanburn  v.  Schuler,  3  Tex.  Civ. 
App.  629,  22  S.  W.  119. 

WLong  V.  Moore,  19  Tex.  Civ. 
App.  363,  48  S.  W.  43. 

••Brown  v.  Elmendorf,  87  Tex. 
56,  26  S.  W.  1043. 
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the  interest  of  the  survivor,*  equity  would  require  that  upon 
partition  the  bona  fide  purchaser  be  protected  as  far  as  possible.* 
When  the  purchaser  has  shown  the  existence  of  community 
debts  of  such  amount  as  to  reasonably  demand  the  sale,  he  has 
shown  prima  facie  the  authority  for  selling,*  and  if  fraud,  or 
notice  of  equities,*  be  relied  upon  to  avoid  the  conveyance,  the 
burden  of  proving  it  is  upon  the  party  asserting/ 

§  584.  Concemmg  separate  property  of  survivor. 

No  court  has  ever  undertaken  to  say  that  by  the  death  of  one 
spouse  the  other  lost  any  of  his  powers  over  his  separate  estate. 
There  is  no  principle  of  law  forbidding  such  owner  to  sell, 
mortgage,  or  otherwise  dispose  of  his  own.  It  has  been  sup- 
posed by  some  that  it  was  contrary  to  the  genius  of  our  laws  to 
permit  the  survivor  to  mortgage  the  homestead,  but  even  this 
has  no  just  foundation  in  reason  or  authority;  for  there  is 
nothing  in  the  law  forbidding  the  survivor,  whether  husband 
or  wife,  if  owner  thereof,  to  mortgage  generally  the  home- 
stead of  himself  and  children.*  This  he  may  do  directly  or 
through  the  agency  of  another.** 

The  interest  of  the  survivor  in  the  community,  of  course,  be- 
comes his  individual  property,  and  may  be  sold  or  mortgaged, 
either  before  or  after  partition;  but  if  before  partition,  it  is 
not  by  metes  and  bounds,  but  as  the  estate  exists,  viz,  one  in 
cotenancy.^ 


iFriBby  v.  Withers,  61  Tex.  134; 
Finn  v.  Williamaon,  75  Tex.  336, 
12  S.  W.  852;  Masterflon  v.  Stevens, 
—  Tex.  Civ.  App.  — ,  37  S.  W.  364, 
reversed  on  other  grounds  in  90 
Tex.  417,  39  S.  W.  292,  921. 

*  McBride  v.  Moore,  —  Tex.  Civ. 
App.  — ,  37  S.  W.  450;  Wilson  v. 
llclnifl,  59  Tex.  680. 

»Caj?e  V.  Tucker,  14  Tex.  Civ. 
App.  31G,  37  S.  W.  180. 

4  McBride  v.  Moore,  —  Tex.  Civ. 
App.  — ,  37  S.  W.  450. 

ft  Herron,  Prob.  Guide,  691. 

•  Kidwell  V.  Carson,  3  Tex.  Civ. 
App.   327,  22   S.  W.   534;    Rice  v. 


Scottish-American  Mortg.  Co.  — 
Tex.  Civ.  App.  — ,  30  S.  W.  76;  Kl- 
olbassa  v.  Raley,  1  Tex.  Civ.  App. 
165,  23  S.  W.  253;  Lacy  v.  Rollins, 
74  Tex.  566,  12  S.  W.  314;  Smith  v. 
Von  Button,  75  Tex.  626,  13  S.  W. 
18;  Harle  v.  Richards,  78  Tex.  80, 
14  S.  W.  257;  Grothaus  v.  De  Lopez, 
57  Tex.  670;  Spencer  v.  Schell,  — 
Tex.  — ,  173  S.  W.  867. 

••Dwyer  v.  Foley,  —  Tex.  Civ. 
App.  — ,  35  8.  W.  820. 

7  Lemonds  v.  Stratton,  5  Tex.  Civ. 
App.  403,  24  S.  W.  370;  Dickerson 
v.  Abemathy,  1  Posey,  Unrep.  Ca». 
(Tex.)   107. 
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§  585.  E<iuities  between  survhror  and  chfldren. 

The  individual  rights  of  the  survivor  and  children  in  the 
community  are  well  defined.  The  law  fixes  their  several  rights 
in  the  property,  and  neither  can  dispose  of  the  other's  portion. 
If  the  survivor,  without  a  partition,  disposes  of  a  specified 
part,  he  cannot  complain  that  equity  protects  the  children's  in- 
terests by  allowing  them  their  share  out  of  the  remainder.*  This 
is  just  to  the  purchaser,  and  not  prejudicial  to  the  children,  if 
sufficient  of  the  estate  remains  in  kind  and  quantity.  It  is 
tantamornt,  so  far  as  the  survivor  is  concerned,  to  a  voluntary 
partition,*  and  binding  upon  those  dealing  with  him  with  notice 
or  not  for  value.**  If,  however,  the  conveyance  be  for  the  pay- 
ment of  coDMnunity  debts,  the  several  parties  retain  their 
respective  interests  in  the  remaining  property  of  the  estate.** 
Upon  the  other  hand,  as  has  been  intimated,  where  the  heirs 
have  received  from  the  estate  their  just  proportion  of  the  same, 
it  is  as  to  them  tantamount  to  a  partition,  and  they  cannot  ques- 
tion the  right  of  the  survivor  to  make  disposition  of  the  re- 
mainder." If  the  survivor  invests  the  community  funds  in 
property,  the  property  likewise  becomes  community,  and  the  sur^ 
vivor  and  children  tenants  in  common  therein.  This  is  the  com- 
mon doctrine  of  trusts."  But  it  has  no  application  when  the  sur- 
vivor attempts  to  exchange  land  belonging  to  the  community  for 
other  property ;  for  the  survivor  does  not  hold  the  interest  of  the 
children  in  such  community  property  in  trust.**  And  the  rule 
itself  has  been  denied.** 

It  is  further  pertinent  to  say  that  upon  settlement  with  heirs 


8  Williams  V.  Emberson,  22  Tex. 
Civ.  App.  522,  55  S.  W.  595;  Tay- 
lor V.  Barron,  2  Posey,  Unrep.  Caa. 
(Tex.)  689;  Clements  v.  Maury,  50 
Tex.  Civ.  App.  158,  110  S.  W.  185. 

9  Peak  V.  Swindle,  68  Tex.  242,  4 
S.  VV.  478;  Arnold  v.  Cauble,  49 
Tex.  527. 

10  Chock  v.  Herndon,  82  Tex.  146, 
17  S.  W.  703. 

11  Bass  V.  Davis,  —  Tex.  Civ.  App. 
— ,  38  S.  W.  268. 


l*Long  V.  Moore,  19  Tex.  Civ. 
App.  363,  48  S.  W.  43. 

WMcAlister  v.  Farley,  39  Tex. 
653;  Oaks  v.  West.  —  Tex.  Civ. 
App.  — ,  64  S.  W.  1033;  Worst  v. 
Sgitcovich.  —  Tex.  Civ.  App.  — , 
46  S.  W.  72. 

14  Dickerson  v.  Abemathy,  1  Po- 
sey, Unrep.  Cas.    (Tex.)    107. 

15  Griffin  v.  McKinney,  25  Tex. 
Civ.  App.  432,  62  S.  W.  78. 
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the  survivor  should  be  permitted  to  retain  enough  of  the  com- 
munity to  reimburse  himself  for  expenditures  out  of  his  own 
^estate,  made  in  behalf  of  the  community.  This  amount  should 
not  be  taken  into  account  in  the  partition.**  The  survivor  can- 
not be  compelled  by  the  heirs  to  discharge  the  community  debts 
out  of  his  separate  estate  so  as  to  leave  to  them  the  community 
intact.  The  survivor  or  his  estate  should  be  held  to  an  account 
with  his  children  upon  the  principles  of  equity  applicable  to 
trustees  generally.*^ 

But  with  respect  to  the  uses  and  occupancy  of  the  estate, 
where,  strictly  speaking,  neither  holds  in  trust  for  the  other, 
but  as  to  which  they  are  tenants  in  common,  the  final  settle- 
ment should  be  made  according  to  the  rules  governing  that  re- 
lation. Where  the  right  of  the  heirs  is  not  denied,  the  survivor 
cannot  be  charged  with  rents  for  the  use  of  the  property,  though 
if  he  receives  rent  from  another  the  heirs  are  entitled  to  their 
share.  But  he  is  entitled  to  credit  for  improvements  made,** 
unless  the  same  were  made  to  embarrass  his  cotenants,"  or  to 
have  the  improved  part  set  aside  to  him,  where  this  can  be  done 
without  injury  to  the  other  cotenants.*  The  survivor  is  not 
entitled,  however,  to  allowance  for  expenses  connected  with  his 
own  use  of  the  property,  as  for  water  rent  for  the  homestead.* 
Where  the  improvement  of  the  community  was  made  during 
the  marriage,  the  rule  of  compensation  and  partition  is  still 


w  Leathcrwood  v.  Arnold.  66  Tex. 
414,  1  S.  W.  173;  Davig  v.  Harmon, 
9  Tex.  Civ.  App.  350,  29  S.  W.  492; 
Martin  v.  McAllister,  94  Tex.  567, 
.56  L.R.A.  585,  63  S.  W.  624;  Gil- 
roy  V.  Richards,  26  Tex.  Civ.  App. 
355,  63  S.  W.  664;  Simms  v.  Hix- 
on,  —  Tex.  Civ.  App.  — ,  65  S.  W. 
36;  Jennings  v.  Borton,  44  Tex.  Civ. 
App.  280,  98  S.  W.  445;  Suggs  v. 
Singley,  —  Tex.  Civ.  App.  — ,  167 
S.  W.  241. 

17  Lumpkin  v.  Murrell,  46  Tex. 
52. 

!•  Morris  v.  Morris,  47  Tex.  Civ. 
App.  244.  105  S.  W.  242;  Matting- 
ly  V.  Kelly,  —  Tex.  Civ.  App.  — , 

M.  R.— 49. 


124  S.  W.  483;  Burns  v.  Parker,  — 
Tex.  Civ.  App.  — ,  137  S.  W.  706; 
Whitmire  v.  Powell,   103  Tex.  232, 

125  S.  W.  889;  Robinson  v.  Mc- 
Donald, 11  Tex.  385,  62  Am.  Dec. 
480;  but  see  Higgins  v.  Higgins, 
—  Tex.  Civ.  App.  — ,  129  S.  W.  162. 

WBums  V.  Parker,  —  Tex.  Civ. 
App.  — ,  137  S.  W.  705. 

Wlbid.;  Lynch  v.  Lynch,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  461;  Hig- 
gins v.  Higgins,  —  Tex.  Civ.  App. 
— ,  129  S.  W.  162;  Richmond  v. 
Sims,  —  Tex.  Civ.  App.  — ,  144  S. 
W.  1142. 

1  Mattingly  v.  Kelly,  —  Tex.  Civ. 
App.  — ,  124  S.  W.  483. 
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the  same.  But  it  is  somewhat  diflFerent  as  to  improvement  of 
the  separate  estate  of  one  of  the  spouses.  For  here  one  making 
improvements  knows  he  has  no  interest  in  the  fee,  and  that  the 
improvements  will  go  to  the  owner,  and  cannot,  therefore,  re- 
cover reimbursement.*  The  cotenant  proper,  however,  being 
entitled  to  the  right  of  full  use  and  occupancy  so  long  as  he 
does  not  exclude  the  other,  may  use  it  to  the  extent  of  extracting 
the  minerals  therefrom,  being  liable  to  an  accounting  to  the 
other  owners  for  the  net  proceeds  thereof;  t.  e.,  the  value  of 
the  mineral  less  the  cost  of  production.* 

That  the  survivor  inventoried  his  separate  property  as  part 
of  the  community  estate,  and  later  as  part  of  his  children's  es- 
tate, and  even  that  he  made  a  deed  conveying  the  same  to  his 
children,  which  he  never  intended  should  pass  the  title,  and 
which  was  never  delivered,  though  it  was  placed  of  record,  will 
not  devest  him  of  his  title  by  way  of  estoppel,  no  rights  having 
supervened  in  reliance  thereon.* 

§  586.  Suits  by  and  against  the  tunrivor. 

The  marital  partnership  is  in  many  respects  analogous  to  an 
ordinary  commercial  partnership.  Upon  the  death  of  one  of 
the  partners  (where  there  are  only  two)  the  other  winds  up  the 
partnership  affairs,  paying  the  partnership  debts,  mortgaging 
or  selling  the  partnership  property,  suing  and  being  sued  as 
the  surviving  partner  of  the  former  firm.  So  in  the  marital 
partnership.  The  survivor  winds  up  the  partnership  affairs 
in  much  the  same  way.  There  is  this  distinction,  however.  In 
a  commercial  partnership  each  partner  is  liable,  and  whichever 
survives  may  be  sued  as  an  individual,  and  his  individual  assets 
be  reached  as  well  as  those  of  the  former  partnership,  while  in 
the  marital  the  husband  only  is  personally  liable.  Where  he 
survives  he  may  be  sued  as  an  individual,  for  the  conmiunity 

•  Heidelberg  v.  Behrens,  —  Tex.  Civ.  App.  60,  35  S.  W.  410;  Rich- 
Civ.  App.  — ,  85  S.  W.  1029;  Burns  mond  v.  Sims,  —  Tex.  Civ.  App. 
v.  Parker,  —  Tex.  Civ.  App.  — ,  137  —,  144  S.  W.  1142. 
S.  W.  705,  citing  Clift  v.  Clift,  72  » Burnliam  v.  Hardy  Oil  Co.  — 
Tex.  144,  10  S.  W.  338;  Dearing  v.  Tex.  Civ.  App.  — ,  147  S.  W.  330. 
Jordan,  —  Tex.  Civ.  App.  — ,  130  S.  *  Koppclmann  v.  Koppclmann,  M 
W.  876;  Calhoun  v.  Stark,  13  Tex.  Tex.  40,  57  S.  W.  570. 
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debts,  and  judgment  taken  against  him  without  any  allegation 
*  or  proof  that  the  action  is  for  a  community  debt,  and  the  judg- 
ment will  authorize  execution  against  the  community  estate  as 
well  as  against  his  separate  property.*  But  an  action  cannot 
be  maintained  against  him  individually  in  such  manner  as  to 
subject  the  separate  property  of  the  deceased  wife  in  his  hands 
to  execution  for  her  separate  debts.  It  could  only  be  done  in 
an  action  against  the  administrator  or  other  legal  representa- 
tive in  his  proper  capacity.*  While  the  wife  is  not  personally 
liable,  and  if  she  survives  she  must  be  sued  because  she  has  in 
her  possession,  or  has  appropriated,  effects  which  such  suing 
creditor  or  claimant  could  rightfully  subject  to  his  demand. 
And  the  judgment,  as  in  cases  of  qualified  survivor,  should  so 
limit  the  recovery.^ 

The  surviving  husband  or  wife,  where  there  is  no  necessity 
for  administration,  may  sue  for  the  enforcement  of  all  demands 
due  the  estate.  And,  if  there  be  no  children,  the  survivor, 
whether  husband  or  wife,  owning  the  entire  community,  may 
sue  on  its  claims  without  any  sort  of  administration,*  and  the 
existence  of  debts  against  the  estate  makes  no  difference  in  her 
powers.*  Any  cause  of  action  in  favor  of  the  community  which 
survives  the  death  of  the  husband  may  be  thus  prosecuted  by  the 
widow.**  For,  as  stated  in  Walker  v.  Abercrombie,  61  Tex. 
()9:  ^'The  powers  of  the  survivors  of  the  community  in 
regard  to  the  common  estate,  under  our  system,  have  been  recog- 
nized to  be  ver}'  great.  Without  administration  she  may  in 
good  faith  sell  the  property  of  the  estate  for  payment  of  debts, 


5  Carter  v.  Conner,  60  Tex.  52; 
Levy  V.  Moody,  —  Tex.  Civ.  App. 
— ,  87   S.  W.  205. 

•  Sieae   v.   Malsch,   54   Tex.   355. 
7  Whitmire      v.      Farmers'      Xat. 

Bank,  —  Tex.  Civ.  App.  — ,  97  8. 
W.  512;  Breck  v.  Coffield,  42  Tex. 
Civ.  App.  24,  91  S.  W.  594;  see 
ante,  §  579. 

•  Graves  v.  Smith,  —  Tex.  Civ. 
App.  — ,  140  S.  W.  487. 

•  Graves  v.  Smith,  —  Tex.  Civ. 
App.  — ,  140  S.  W.  489. 


lOCorsicana  Cotton  Oil  Co.  v. 
VaUey,  14  Tex.  Civ.  App.  250,  38 
S.  W.  999;  Pennsylvania  F.  Ins. 
Co.  V.  Wagley,  —  Tex.  Civ.  App. 
— ,  36  S.  W.  997;  Walker  v.  Aber- 
crombie, 61  Tex.  69;  Western  U. 
Teleg.  Co.  v.  Kerr,  4  Tex.  Civ.  App. 
280,  23  8.  W.  564;  Mexican  C.  R. 
Co.  V.  Goodman,  20  Tex.  Civ.  App. 
109.  48  S.  W.  778;  Missouri,  K.  k 
T.  R.  Co.  v.  Groseclose,  —  Tex.  Civ. 
App.  — ,  134  S.  W.  736. 
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and  thus  destroy  the  title  of  heirs  and  the  right  of  crediton 
longer  to  look  to  it.  .  .  .  If  she  can  thus  destroy  the  title" 
of  an  estate  in  community  property,  she  surely  may  preserve 
it  through  an  action  in  her  own  name." 

The  surviving  wife  may  continue  a  suit  for  personal  injuries 
to  her,  brought  by  her  husband  during  his  lifetime."  And  so 
a  suit  begim  against  husband  and  wife,  where  the  wife  dies 
pending  the  suit,  leaving  the  husband  as  her  sole  heir,  may  pro- 
ceed against  him  without  making  her  personal  representative 
a  party  thereto,  and  the  judgment  will  bind  all  his  interest  in 
the  proi)erty  involved." 

The  survivor  need  not  join  as  plaintiffs  in  the  suit  the  minor 
children  of  the  deceased,"  for  a  judgment  rendered  for  or 
against  such  sur\'ivor  would  be  as  binding  upon  those  claiming 
through  the  deceased  member  as  though  such  heirs  were  parties 
to  the  record ;  **  and  a  sale  of  the  community  property  under 
such  a  judgment  carries  the  title  to  the  purchaser,  free  from  the 
claims  of  such  heirs."  Nor  is  the  right  of  the  widow  to  thus  sue 
restricted  to  those  cases  where  her  marriage  to  the  deceased  was 
celebrated  under  all  the  forms  of  the  statute.  It  may  have 
been  good  only  as  a  common-law  marriage." 

As  in  cases  of  qualified  survivors,  the  widow  is  liable  only 
for  the  community  debts  to  the  extent  of  the  assets  appropriated 


11  ^[exican  C.  R.  Ck).  v.  Goodman, 
20  Tex.  Civ.  App.  100.  48  S.  \V: 
778. 

1*  Bonner  v.  Ojrilvie.  24  Tex.  Civ. 
App.  237.  oS  S.  \V.  1027. 

1*  Walker  v.  Aberorombie,  61  Tex. 
69;  Chaml>cr8  v.  Ker.  6  Tex.  Civ. 
App.  373.  24  S.  W.  1118:  Gulf.  \V. 
T.  &  P.  R.  Co.  V.  Goldman,  87  Tex. 
r>«7.  20  S.  \V.  1002. 

1*  Woodlev  V.  Adams,  55  Tex.  526; 
Carter  v.  Conner,  60  Tex.  60; 
Western  U.  Tele;;.  Co.  v.  Kerr.  4 
Tex.  Civ.  App.  2sn.  23  S.  W.  564: 
Jones  V.  Jones,  l.!  Tex.  143;  Stram- 
ler  V.  Cue.  15  Tex.  211:  Bn»wer  v. 
Wall.  2."  Tex.  5^5.  76  Am.  iKe.  TfJ; 
Alli<t»n   \.  ^hillin;;.  27  Tex.  454.  86 


Am.  Dec.  622;  Tucker  ▼.  Brackett, 
28  Tex.  336;  Burleson  v.  Burleflon, 
28  Tex.  418:  Good  v.  Coombs,  28 
Tex.  50:  Wood  ley  v.  Adams,  55  Tex. 
526. 

"White  V.  Waco  Bldg.  Asso.  — 
Tex.  Civ.  App.  — ,  31  S.  W.  58: 
Carlton  v.  Goebler,  94  Tex.  93,  58 
S.  W.  820:  Henry  v.  McXew,  29 
Tex.  Civ.  App.  288,  69  S.  W.  213; 
Henry  v.  Vaughan,  46  Tex.  Cit. 
App.  531.  103  S.  W.  192:  HoUings- 
worth  V.  Davis,  62  Tex.  438:  Bran- 
denburg V.  Norwood,  —  Tex.  Civ. 
App.  — ,  66  S.  W.  587. 

16  Galveston,  H.  Jt  S.  A.  R.  Co.  v. 
Cody.  20  Tex.  Civ.  App.  620,  50  & 
W.  135. 
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by  her,  and  to  this  extent  she  may  be  sued  by  creditors  without 
the  necessity  of  administration."  If  there  is  no  allegation  of 
a  conversion  of  the  funds  of  the  estate,  the  judgment  can  only 
direct  execution  to  issue  against  the  common  property  but  if 
the  execution  is  not  so  directed,  it  may  nevertheless  be  levied 
upon  that  estate ;  **  but  where  there  are  such  allegations  upon 
proper  proof,  of  course  the  judgment  is  a  personal  one.  In 
such  case  the  plaintiff  makes  a  prima  facie  case  when  he  shows 
that  funds  of  the  estate  sufficient  to  pay  his  debt  have  been 
appropriated.  If  the  widow  seeks  to  justify  upon  the  ground 
that  the  property  is  exempt  to  her  under  the  statute,  it  is  a 
matter  of  afiirmative  defense,  and  must  be  pleaded  by  her.** 
The  creditor  is  not  required  to  pursue  the  remedy  here  indi- 
cated, but  may  collect  his  debt  through  the  medium  of  an  ad- 
ministration, which  is  the  ordinary  method  under  our  statutes.* 
And  since  the  statute  noticed  in  a  preceding  section,*  the  remedy 
of  community  creditors  is  very  much  simplified.  By  forcing 
an  administration  they  obtain  possession  of  the  estate,  or,  if 
partitioned  to  the  survivor,  it  is  only  upon  security  being  given 
in  the  form  of  a  bond  which  may  become  the  basis  of  a  suit. 
Resort  has  been  had  in  the  trial  court  to  the  appointment  of  a 
receiver  of  the  community  estate,  but  the  appellate  court  ex- 
pressly pretermitted  a  discussion  of  the  legality  of  such  a  pro- 
ceeding,* which  is  undoubtedly  of  very  questionable  propriety, 
though  such  relief  has  been  awarded  in  favor  of  the  widow  as 
against  an  administrator  who  refused  to  recognize  her  rights 
in  the  property.* 


"Patterson  v.  Allen,  60  Tex.  23; 
McCampbell  v.  Henderson,  60  Tex. 
601;  Webster  v.  Willis,  56  Tex. 
468;  Mayes  v.  Jones,  62  Tex.  305; 
Schmidtke  v.  Miller,  71  Tex.  103, 
8  S.  W.  638 ;  Low  v.  Felton,  84  Tex. 
.378,  19  S.  W.  696;  Buchanan  v. 
Thompson,  4  Tex.  Civ.  App.  236,  23 
S.  W.  328;  Solomon  v.  Skinner,  82 
Tex.  345,  18  S.  W.  698;  Byrd  v. 
Ellis,  —  Tex.  Civ.  App.  — ,  35  S.  W. 
1070;  ante,  §  679. 

!•  Ilollingsworth  v.  Davis,  62  Tex. 
438. 


WRoBB  v.  CNeil,  45  Tex.  599; 
Cockrum  v.  McCracken,  1  Tex.  App. 
Civ.   Cas.    (White  k  W.)    29. 

w  Green  v.  Rugely,  23  Tex.  539; 
Ansley  v.  Baker,  14  Tex.  607,  66 
Am.  Dec.  136;  Cunningham  v.  Tay- 
lor, 20  Tex.  126;  McMiller  v.  But- 
ler, 20  Tex.  402. 

lAnte,  §  676. 

s  Ballard  v.  McMillan,  6  Tex. 
Civ.  App.  679,  25  S.  W.  327. 

•  Merrell  v.  Moore,  42  Tex.  Civ. 
App.  200,  104  S.  W.  514. 
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In  an  action  against  the  widow  to  recover  a  debt  of  the  de- 
ceased husband,  the  plaintiff  must  show  that  there  is  no  neces- 
sity for  an  administration,  and  where  the  action  is  sought  to 
be  maintained  under  article  8593  of  the  Statute,  the  allega- 
tions must  show  that  the  intestate  left  no  child  and  no  separate 
estate.* 

§  587.  Remarriage  of  survivor. 

It  is  no  doubt  true  the  surviving  husband,  independently  of 
any  administration,  may  sue  and  be  sued  concerning  the  com- 
munity debts  or  property,  even  after  his  remarriage;  and  it 
is  equally  true  the  widow  has  a  qualified  control  of  the  commu- 
nity during  her  widowhood,  even  without  administration  of  any 
character ;  but  by  statute  her  powers  as  qualified  survivor  cease 
upon  marriage ;  *  so  it  remains  to  be  seen  what  .effect  her  re- 
marriage has  in  the  absence  of  such  administration.  Upon  the 
death  of  the  husband  the  suniving  wife  succeeds  to  no  personal 
liability  for  the  community  debts,  but  the  entire  community 
property  is  encumbered  with  an  equitable  charge  for  the  pay- 
ment of  community  debts.  This  equity  becomes  a  legal 
charge  if  the  wife  qualifies  as  survivor  under  the  statute,  or  if 
administration  is  had  on  the  husband's  estate.  But  though 
without  legal  authority,  if  the  wife  conveys  to  pay  debts,  the 
equities  of  her  vendees  prevail  as  against  the  heirs.  In  all 
statutes  giving  the  wife  legal  power  to  manage  the  community, 
such  power  is  made  to  cease  on  her  remarriage,  and  on  analogy, 
and  because  of  her  incapacity  to  contract  after  remarriage,  the 
same  rule  has  been  applied  to  cases  of  no  administration.* 

''If  it  is  impolitic  to  allow  the  surviving  wife  to  convey  the 
legal  title  to  community  property  for  the  purpose  of  paying 
community  debts,  after  she  has  surrendered  her  faculties  to  the 
dominion  of  a  second  husband,  what  distinction  exists  to  make 
it  politic  for  her,  under  the  same  circumstances,  to  retain  the 

4Whitmire     v.     Farmers'     Nat  •Davis    v.    McCartney,    64    Tex. 

Bank,  —  Tex.  Civ.  App.  — ,  97  S.      584;  Summerville  v.  King,  98  Tex. 
W.  512.  332,  83  S.  W.  680. 

•  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.   3611. 
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power  to  convey  the  equitable  eatate  ?"  ''  As  said  in  Auerbach  v. 
Wylie,  84  Tex.  618, 19  S.  W.  856,  20  S.  W.  776 :  "The  powers 
of  the  surviving  wife  ceased  with  her  widowhood,  as  well  with 
reference  to  the  equitable  as  to  the  legal  title  to  community  prop- 
erty. Her  freedom  of  agency  is,  in  the  eyes  of  the  law,  so  ab- 
sorbed in  the  will  of  her  husband  that  she  is  deemed  to  be  in- 
capacitated *to  successfully  wind  up  the  connubial  partnership 
she  has  so  effectually  put  behind  her.'  " 

On  analogy,  then,  she  could  neither  sue  nor  be  sued  concern- 
ing the  community.  It  is  apparent  the  power  to  make  convey- 
ances of  the  equitable  title  after  marriage  is  denied  the  widow 
for  want-  of  capacity  to  contract.  But  now  that  married  women 
are  relieved  of  this  disability,  there  is  no  logical  reason  for  deny- 
ing the  widow  the  same  power  after  a  marriage  as  she  had  be- 
fore. The  statute  incapacitating  her  upon  remarriage  applies 
only  to  qualified  survivors  to  handle  the  legal  title,  and  should 
not  be  extended  to  cases  not  within  its  scope.* 

The  powers,  however,  if  suspended  by  remarriage,  again 
become  active  upon  divorce,*®  or  death  of  the  second  husband, 
or  perhaps  upon  the  existence  of  any  fact  authorizing  the  wife 
to  act  SL8Sifeme  sole,  like  abandonment. 

And  the  remarriage  of  a  widow  does  not  necessarily  deprive 
her  of  her  right  to  the  exemptions  and  allowances  made  by  law 
to  the  surviving  widow.** 

7  See    Groesbeck    v.    Bodman,    73  9  King   y.    Summerville,   —   Tex. 

Tex.  287,  11  S.  W.  322;  Haaseldenz  Civ.  App.  —,  80  8.  W.  1050. 

V.  Dofflemyre,  —  Tex.  Civ.  App.  — ,  w  King  v.  Summerville,  —  Tex. 

45  S.  W.  830;   Pucket  v.  Johnson,  Civ.    App.   —   80    S.    W.    1050,   98 

45  Tex.  550;   SummcrviUc  v.  King,  Tex.  332,  83  8.  W.  680. 

98  Tex.  332,  83  S.  W.  680 ;   W.  C.  "  Bente  v.  SuUivan,  62  Tex.  Civ. 

Belcher   Land   Mortg.   Co.   v.   Tay-  App.    464,    116    S.    W.   350,   citing 

Inr,  —  Tex.  Civ.  App.  — ,  173  S.  Preesley  v.  Robinson,  67  Tex.  460. 
W.  278. 
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lowances in  lieu. 

§  599.  Abandonment  and  partition 
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I  600.  Executory  contracts  of  de- 
ceased. 

§  601.  Administration  by  other 
than  survivor. 

§  602.  Payment  of  claims. 

§  603.  Partition,  distribution,  and 
final  settlement. 

§  604.  Administration  under  wilL 


§  588.  Adminutration  generaDy;  ttatufe. 

Upon  the  death  of  the  husband  or  wife,  no  administration 
will  be  granted  unless  it  appears  to  the  court  that  there  exists 
a  necessity  therefor;  but  such  necessity  appearing,  the  court 
will  grant  letters  testamentary  or  of  administration,  giving 
preference  first  to  the  person  named  as  executor  in  the  will  of 
the  deceased,  and  second  to  the  surviving  husband  or  wife,"  and 
then  to  others.  It  makes  no  difference  that  the  surviving  hus- 
band or  wife  is  under  twenty-one  years  of  age."  The  surviv- 
ing husband  or  wife  may,  in  open  court,  or  by  power  of  attor- 
ney duly  authenticated  and  filed  with  the  clerk  of  the  county 
court  of  the  county  having  jurisdiction  of  the  estate,  renounce 
his  right  to  the  administration  in  favor  of  some  other  qualified 
person,  and  thereupon  the  court  may  grant  letters  to  such  other 


W  Truesdale  v.  Putognat,  —  Tex.  l«  Vernon's  Sayles*  Tex.  Civ.  Stat 

Civ.   App.  — ,   59   S.   W.   307.  arts.  3277,  3280,  3281. 
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person.  *  But  where  letters  have  been  granted  to  one,  and  an- 
other, whose  right  thereto  is  prior,  and  who  has  not  waived  such 
right,  and  who  is  not  disqualified,  makes  application  for  letters, 
the  letters  previously  granted  will  be  revoked,  and  other  letters 
granted  to  such  person  thus  entitled.**  But  only  a  lawful  as  dis- 
tinguished from  a  putative  wife  is  entitled  to  the  statutory  pref- 
erence of  appointment.** 


§  589.  Hie  court 

"The  county  court  shall  have  the  general  jurisdiction  of  a 
probate  court.  It  shall  probate  wills,  grant  letters  testamentary 
or  of  administration,  settle  the  accounts  of  executors  and  ad- 
ministrators, and  transact  all  business  appertaining  to  the  es- 
tates of  deceased  persons,  including  the  settlement,  partition, 
and  distribution  of  such  estates.""  The  county  court  sitting 
in  probate  is  a  court  of  general  jurisdiction  within  the  sphere 
of  its  jurisdiction,"  whose  judgments  are  not  subject  to  col- 
lateral attack  unless  the  want  of  jurisdiction  appears  from  the 
record  itself." 

And  all  presumptions  are  in  favor  of  the  regularity  of  the 


Mid.  art.  3283;  Kimmons  v.  Ab- 
raham, Tex.  Civ.  App.  — ,  168  8. 
W.  256. 

15  Id.  art.  3284. 

16  See  ante,  §  36. 

n  Const,  art.  V.  §  10.  Vemon'a 
Saylea'  Tex.  Civ.  Stat.  art.  3206. 

!•  Crawford  v.  McDonald,  88  Tex. 
626,  33  S.  W.  325;  Edwards  y. 
Gates,  —  Tex.  Civ.  App.  — ,  120  8. 
W.  585;  Farmer  v.  Saunders,  — 
Tex.  Civ.  App.  — ,  128  S.  W.  941; 
Moss  v.  Slack,  —  Tex.  Civ.  App. 
— ,  141  S.  W.  1063;  Rivera  v.  Atch- 
ison, T.  &  S.  F.  R.  Co.  —  Tex.  Civ. 
App.  — ,  149  S.  W.  223:  Shook  v. 
Journeay,  —  Tex.  Civ.  App.  — ,  149 
S.  W.  406. 


wPoor  v.  Boyce,  12  Tex.  440; 
Alexander  y.  Maverick,  18  Tex.  104, 
67  Am.  Dec.  693;  George  v.  Wat- 
son, 19  Tex.  354;  Withers  v.  Pat- 
terson, 27  Tex.  491,  86  Am.  Dec. 
643 ;  Giddings  v.  Steele,  28  Tex.  732, 
91  Am.  Dec.  336;  Guilford  v.  Love, 
49  Tex.  715;  Murchison  v.  White, 
64  Tex.  78 ;  Brockenborough,  y.  Mel- 
ton, 55  Tex.  493;  Mills  v.  Hemdon, 
60  Tex.  353,  77  Tex.  89,  13  8.  W. 
854;  Bradley  v.  Love.  60  Tex.  472; 
Martin  v.  Robinson,  67  Tex.  368,  3 
S.  W.  550;  Weems  v.  Masterson,  80 
Tex.  46,  15  S.  W.  590;  Ross  y. 
Martin,  —  Tex.  Civ.  App.  —,  128  8. 
W.  718;  Farmer  v.  Saunders,  — 
Tex.  Civ.  App.  — ,  128  S.  W.  941. 
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proceedings,  which  cannot  be  impeached  dehors  the  record,  ex- 
cept for  fraud  or  want  of  jurisdiction. 

It  has  exclusive  jurisdiction  of  proceedings  to  contest  a 
will,**  and  incidentally  of  all  questions  affecting  the  execution 
and  validity  of  the  same,*  but  has  no  power  to  try  contested 
issues  arising  out  of  conflicting  claims  to  the  title  of  the  prop- 
erty involved.*  Thus  it  has  no  power  to  entertain  a  proceeding 
to  set  aside  an  agreement  of  compromise  amongst  devisees  or 
heirs,  which  in  legal  effect  conveys  an  interest  in  land,  the  dis- 
trict court  alone  having  such  jurisdiction.*  Tt  is  the  only  court 
authorized  to  set  apart  the  exempt  property  or  make  the  allow- 
ances to  the  widow  and  children,*  and  incidentally  to  determine 
the  priority  of  liens  of  others  against  such  property.* 

The  district  court  is  given  appellate  jurisdiction  only  in  pro- 
bate matters,*  though  power  is  given  the  legislature  to  confer 
original  jurisdiction  on  such  court.''  But,  as  already  indicated, 
it  has  original  jurisdiction  of  controversies  between  the  estate 
and  others  affecting  the  ownership  of  property,*  or  to  compel  a 
distribution  after  the  time  allowed  tiherefor  by  law.*  Ordi- 
narily, its  jurisdiction  is  appellate  only,"  and  may  be  invoked 
by  anyone  who  may  consider  himself  aggrieved  by  the  decision 


•0  Franks  v.  Chapman,  61  Tex. 
r,7Q ;  Id.  60  Tex.  46 ;  Heath  v.  Layne. 
62  Tex.  686. 

lAllardyoe  v.  Hambleton,  96  Tex. 
30,  70  S.  W.  76. 

t  Wise  V.  O'Malley,  60  Tex.  688 ; 
Wadsworth  v.  Chick,  55  Tex.  241; 
Edwards  v.  Mounts,  61  Tex.  398; 
Timmins  v.  Bonner,  58  Tex.  555; 
Milan  v.  Hill,  29  Tex.  Civ.  App. 
573,  69  S.  W.  447;  Perkins  v.  Per- 
kins,  —  Tex.  Civ.  App.  — ,  166  S. 
W.   915. 

SMcMahan  v.  McMahan,  —  Tex. 
Civ.  App.  — ,  176  S.  W.  157. 

4McCorkle  v.  McCorkle,  25  Tex. 
Civ.  App.  149,  60  S.  W.  434;  Heath 
V.  Layne,  62  Tex.  690;  Buchanan 
V.   Bilger,   64   Tex.  591. 

•  Tiboldi  ▼.  Palms,   97  Tex.  414, 


79  S.  W.  23;  Fossett  v.  McMahan, 
86  Tex.  662,  26  S.  W.  979,  998; 
Hensel  v.  International  Bldg.  ft  L. 
Asso.  85  Tex.  215,  20  S.  W.  116; 
Abney  v.  Pope,  52  Tex.  292;  Black 
V.  Rockmore,  50  Tex.  88;  Buchanan 
V.  Wagnon,  62  Tex.  375;  Wade  ▼. 
Freese,  —  Tex.  Civ.  App.  — ,  71  S. 
W.  69 ;  but  see  State  v.  Jordan,  25 
Tex.  Civ.  App.  17,  59  8.  W.  826,  60 
S.   W.   1008. 

•  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  3207. 

7  Const,  art.  V.  §  8. 
sjaphet  V.  PuUen,  —  Tex.  Civ. 
App.  — ,  133  S.  W.  441. 

•  Guy  V.  Metcalf,  83  Tex.  37;   18 
S.  W.  419. 

10  Levy   V.   Moody,   —   Tex.   Civ. 
App.  — ,  87  S.  W.  205. 
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of  the  county  court,  but  one  review  by  any  person  authorized 
to  invoke  the  jurisdiction  of  the  district  court  is  conclusive  on 
all  others,  whether  actually  represented  on  such  trial  or  not.** 
While  the  probate  court  is  given  jurisdiction  over  the  estates 
of  deceased  persons,  yet  it  may  decline  to  grant  an  administra- 
tion, where  there  is  no  necessity  therefor,"  even  though  there 
may  be  claims  or  equities  asserted  by  strangers  to  the  estate, 
which  may,  and  should  be,  asserted  in  the  proper  court  having 
jurisdiction  of  the  subject-matter.  The  mere  right  of  the  widow 
to  the  setting  apart  of  the  homestead  will  not  compel  an  ad- 
ministration,*' since  the  exemption  is  not  dependent  on  the 
order  at  all. 

§  590.  AUowance  to  widow  and  minor  chfldren;  statute. 

At  the  first  regular  term  of  the  court  after  the  original  grant 
of  letters  testamentary  or  of  administration,  or  at  any  subse- 
quent term  thereafter,  within  twelve  months  after  the  grant  of 
such  original  letters,  it  shall  be  the  duty  of  the  court  to  fix  the 
amount  of  an  allowance  for  the  support  of  the  widow  and  minor 
children  of  the  deceased."  Such  allowance  shall  be  of  an 
amount  sufficient  for  the  maintenance  of  such  widow  and  minor 
children  for  the  term  of  one  year  from  the  time  of  the  death 
of  the  testator  or  intestate,  and  such  allowance  to  be  fixed  with 
regard  to  the  facts  existing  during  the  first  year  after  the  death 
of  such  testator  or  intestate;  provided,  that  in  no  case  shall 
such  allowance  exceed  $1,000."  Xo  such  allowance  shall  be 
made  for  the  widow  when  she  has  separate  property  adequate 
to  her  maintenance ;  nor  such  allowance  be  made  for  the  minor 
children  when  they  have  property  in  their  own  right  adequate 
to  their  maintenance."  When  an  allowance  has  been  fixed,  an 
order  shall  be  entered  upon  the  minutes  stating  the  amount 
thereof,  and  directing  the  executor  or  administrator  to  pay  the 

"Pearce  v.  Leitch,  43  Tex.  Civ.  "Ibid. 

App.  398.  96  S.  W.  3094;   see  Zie-  M  Vernon's  Sayles'  Tex.  Civ.  SUt. 

schang  v.  Helmke,  —  Tex.  Civ.  App.  art.  3404. 
— ,  84  S.  W.  430.  "Id.  art.  3405. 

It  Hart  V.  Hart,  —  Tex.  Civ.  App.  W  Id.  art.  3406. 

— ,  170  S.  W.  1071. 
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same  in  accordance  with  law."  The  executor  or  administrator 
shall  pay  such  allowance :  (1)  To  the  widow,  if  there  be  one,  for 
the  use  of  herself  and  the  minor  children  if  such  children  be 
hers ;  (2)  if  the  widow  is  not  the  mother  of  such  minor  children, 
or  of  some  of  them,  the  portion  of  such  allowance  necessary  for 
the  support  of  such  minor  child  or  children  of  which  she  is  not 
the  mother  shall  be  paid  to  the  guardian  or  guardians  of 
such  minor  child  or  children;  (3)  if  there  be  no  widow^ 
the  allowance  to  the  minor  child  or  children  shall  be  paid  to 
the  guardian  or  guardians  of  such  minor  child  or  children.^ 
The  widow  or  the  guardian  of  the  minor  children,  as  the  case 
may  be,  shall  have  the  right  to  take  in  payment  of  such  allowance 
or  any  part  thereof  any  of  the  personal  property  of  the  estate 
at  its  appraised  value  as  shown  by  the  appraisment  returns.** 
If  there  be  no  personal  effects  of  the  deceased  that  the  widow  or 
guardian  is  willing  to  take  for  such  allowance,  or  not  a  suf- 
ficiency of  them,  and  if  there  be  no  funds,  or  not  sufficient 
funds,  in  the  hands  of  such  executor  or  administrator  to  pay 
such  allowance  or  any  part  thereof,  then  it  shall  be  the  duty 
of  the  county  judge,  as  soon  as  the  inventory  and  appraisement 
and  list  of  claims  are  returned  and  approved,  to  order  a  sale 
of  so  much  of  the  estate  for  cash  as  will  be  sufficient  to  raise 
the  amount  of  such  allowance,  or  a  part  thereof,  as  the  case  may 
require.**  The  allowance  made  for  the  support  of  the  widow 
and  minor  children  of  deceased  shall  be  paid  in  preference  to 
all  other  debts  or  charges  against  the  estate,  except  the  funeral 
expenses  and  expenses  of  last  sickness  of  deceased,  which  claims 
shall  be  first  paid,  if  presented  within  the  time  prescribed  by 
law  entitling  them  to  such  preference.*  The  allowance  provided 
for  in  this  chapter  shall  be  paid  as  follows:  (1)  If  there  be 
both  widow  and  minor  child  or  children,  the  widow  shall  be 
entitled  to  one  half  and  the  minor  child  or  children  to  the  other 
half;  (2)  if  there  be  a  widow  and  no  child  or  children,  the 
widow  shall  receive  the  whole;   (3)   if  there  be  a  minor  child 

"Id.  art.  3407.  W  id.  art.  3410. 

18  Id.  art.  3408.  Hd.  art.  3411. 

19  Id.  art.  3409. 
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or  children,  and  no  widow,  such  minor  child  or  children  shall 
receive  the  whole.* 

§  591.  Same;  the  order;  creditort. 

It  was  formerly  held  that  it  was  the  duty  of  the  chief  justice 
of  the  county,  when  we  had  that  officer,  to  make  the  order* 
granting  the  allowance,  even  in  the  absence  of  an  application 
therefor.  The  requirements  of  the  statute  are  now  substan- 
tially the  same  as  then,  and  while  the  court  may  undoubtedly 
make  the  order  without  an  application  at  the  time  designated 
by  statute,  still  an  application  cannot  be  amiss  if  it  can  impart 
any  information,  in  addition  to  the  inventory  and  appraisement 
already  in,  to  enable  the  court  to  act  intelligently  in  making  the 
allowance.  The  order,  when  made,  has  the  force  of  a  judgment, 
and  cannot  be  collaterally  impeached.*  The  allowance  is  the 
widow's  and  minor  children's  as  of  course  upon  their  applica- 
tion, and  creditors  should  not  be  permitted  to  interfere  so  as 
to  delay  their  obtaining  the  order.  But  until  the  order  is  actu- 
ally made,  the  widow  cannot  arbitrarily  appropriate  the  estate 
for  such  purpose ;  *  yet  creditors  would  probably  have  no  room 
to  complain  if  the  widow  without  the  order  appropriated  a  part 
of  the  estate  for  her  own  and  the  minor  children's  support,  if 
it  appeared  that  the  portion  actually  appropriated  did  not  ex- 
ceed the  amount  they  were  properly  entitled  to  under  the  cir- 
cumstances of  the  case. 

The  statute  makes  the  allowance  payable  in  preference  to  all 
other  debts  and  charges  against  the  estate,  except  the  funeral 
expenses  and  expenses  of  last  sickness  of  the  deceased,  if  these 
are  presented  in  time,'  but  in  paying  the  same,  property  can- 
not be  taken  against  which  exists  the  vendor's  lien,''  a  land- 

t  Id.  art.  3412.  » Chifflet  v.   WiUis,   74   Tex.   245, 

•  Connell  v.  Chandler,  11  Tex.  249.  H  S.  W.  1106. 

4  Pitner  v.  Flanagan,  17  Tex.  7 ;  •  Re  Lawrence,  32  Tex.  Civ.  App. 

T^ckhart   v.    White,    18    Tex.    102;  465,  74  S.  W.  779. 

Gray   v.   McFarland,   29   Tex.    163;  7  Zieschang    v.    Helmke,    —   Tex. 

Leaverton  v.  Leaverton,  40  Tex.  218.  Civ.  App.  — ,  84  S.  W.  438. 
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lord's  lien,*  or  pledgee's  lien.*  And  where  the  administrator^ 
without  the  widow's  knowledge,  obtained  an  order  to  sell  the 
entire  property  of  the  estate,  to  satisfy  a  debt,  and  the  proceeds 
were  less  than  enough  for  the  year's  allowance,  the  widow,  on 
certiorari  to  the  district  court,  was  permitted  to  recover  the 
amount  of  such  proceeds,  notwithstanding  there  had  been  no 
formal  allowance  in  the  county  court."  Neither  will  the 
widow's  allowance  of  a  claim  while  acting  as  administratrix  of 
her  husband's  estate  estop  her  afterward  to  assert  priority  over 
such  claim  for  her  widow's  allowance.* 

The  order  becomes  res  jxidicaia  when  made,  and  cannot  be 
collaterally  attacked.  It  may  be  vacated  or  reversed  only  by 
direct  attack  or  by  appeal." 

While  it  is  the  duty  of  the  county  judge  to  make  the  allow- 
ances to  which  the  widow  and  children  are  entitled,  and  to  set 
aside  the  exemptions,  should  he  fail  or  refuse,  they  are  not  with- 
out their  remedy.  The  district  court  may  revise  the  action  of 
the  county  judge,  or,  in  a  proper  way,  even  entertain  original 
jurisdiction  of  a  suit  having  for  its  object  the  securing  of  the 
exemptions  or  allowance  in  lieu ;  as,  where  an  independent  exec- 
utor refuses  to  recognize  these  rights,  and  attempts  to  dispose 
of  the  estate  in  opposition  to  them ;  *  or  the  district  court  may, 
in  an  action  by  a  creditor  against  the  widow,  hear  her  prayer 
for  the  allowance,  and  its  adjudication  upon  such  question  is 
binding  upon  her ;  *  but  not  upon  the  children  if  they  are  not 
parties  to  the  suit.*  But  the  regular  and  proper  way  is,  of 
course,  by  application  of  the  widow,  or  of  the  minors  through 
their  guardian,  to  the  county  judge  to  have  the  exemptions  and 
allowances  set  apart.* 

8  Walker    v.    Patterson,    33    Tex.  1  King  v.  Battaglia,  38  Tex.  Civ. 

Civ.  App.  650,  77  S.  W.  437.  App.  28,  84  S.  W.  839. 

•  Huyler     v.     Dahoney,     48     Tex.  « Ibid. 

234;   Williams  v.  Lumpkin,  71  Tex.  »  Runnels  v.  Runnels,  27  Tex.  515. 

G01,  12  S.  W.  488;  Clark  v.  Woods  4  Wool  ley  v.  Sullivan,  92  Tex.  28, 

Xat.   Bank,   52   Tex.   Civ.   App.   38,  45  S.  W.  377,  46  S.  W.  629. 

113  S.  W.  335.  5  Ibid. 

10  Clark  v.  English,  36  Tex.  Civ.  «  See  Hall  v.  Fields,  81  Tex.  553, 

App.  502,  82  S.  W.  325.  17  S.  W.  82,  s.  i?.  —  Tex.  Civ.  App. 

—,  30  S.  W.  386. 
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§  592.  Same;  beneficiaries  and  time  of  allowance* 

The  allowance  is  for  the  benefit  of  all  the  minor  children  of 
the  deceased,  whether  by  his  surviving  wife  or  a  former  mar- 
riage.'' So  the  wife  is  entitled,  although  her  marriage  to  de- 
ceased is  valid  only  as  a  common-law  marriage,  and  her  rights 
in  this  respect  are  governed  by  the  laws  applicable  to  descent 
and  distribution  in  such  cases  generally.  But  if  for  any  reason 
the  wife  cannot  claim  the  exemption, — as,  where  the  marriage 
is  neither  good  under  the  statute  nor  at  common  law,  or  she 
does  not  need  the  allowance, — ^yet  if  there  be  a  minor  child  or 
children,  the  exemption  is  set  apart  nevertheless,  and  enures 
to  the  benefit  of  him  or  them.*  The  court  will  not  make  the 
allowance  where  there  is  no  necessity  for  it.  It  is  only  where 
the  widow  or  the  minor  has  not  a  sufficient  estate  in  her  own 
right,  that  it  is  allowed.  If  the  widow  owns  sufficient  separate 
property,  or  if  she  be  amply  provided  for  by  her  deceased  hus- 
band's will,*  no  allowance  can  be  made.  Or  if  the  minor  chil- 
dren own  in  their  own  right  sufficient  property  to  adequately 
support  them,  none  can  be  allowed  as  to  them.**  The  fact,  it 
seems,  that  the  minor  is  earning  wages  sufficient  to  support 
him,  which  he  is  allowed  to  appropriate  to  his  own  use,  will 
not,  if  he  otherwise  owns  no  property  in  his  own  right,  disen- 
title him  to  the  allowance.**  The  parties  entitled  thereto  do 
not  lose  their  right  to  the  allowance  by  their  failure  to  ask  for 
it,  or  the  failure  of  the  court  to  set  it  aside  to  them  within  the 
time  prescribed  by  law;  yet  after  that  time  if  the  estate  be 
solvent  and  ready  for  distribution,  such  order  will  not  be  made ; 
it  would  be  useless." 

The  allowance  may  only  cover  the  first  twelve  months  suc- 
ceeding the  death  of  the  husband,"  and  can  in  no  event  exceed 
the  amount  mentioned  in  the  statute.     The  widow  is  entitled 

7  Harmon  v.  Bynum,  40  Tex.  324;  W  Sloan  v.  Webb,  20  Tex.  189. 

Wilson  V.  Brinker,  —  Tex.  Civ.  App.  H  Cooper  v.  Pierce,  74  Tex.  526, 

— ,  76  S.  W.  213.  12  S.  W.  211. 

•  Lockbart  v.  White,  18  Tex.  102.  W  Little  v.  Birdwell,  27  Tex.  688. 

»  Trousdale  v.  Trousdale,  35  Tex.  i»  Crocker  v.  Crocker,  19  Tex,  Civ. 

756.  App.  296,  46  S.  W.  870. 
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ordinarily  to  one  half,  and  the  minor  children  to  the  remaining 
one  half." 

By  accepting  the  terms  of  a  will,  the  widow  may  estop  herself 
to  claim  property  to  make  up  her  allowance,  where  to  do  so 
would  be  inconsistent  with  her  claims  under  the  will." 

§  593.  Same;  paymenL 

Prior  to  the  act  of  1848,  which  is  essentially  the  same  as  the 
present  statute,  the  widow  and  guardian  of  the  minor  children 
were  not  authorized  to  take  property  from  the  estate  in  satis- 
faction of  their  year's  allowance;  if  the  court  made  an  order 
permitting  such  taking,  not  being  authorized  by  law,  it  was 
void,^*  and  the  widow  or  minor,  as  the  case  might  have  been, 
acquired  no  title."  Only  the  personal  property  of  the  estate 
may  be  now  taken. 

§  594.  Setting  apart  exempt  property,  allowances  in   lien; 
statutes. 

At  the  first  term  of  the  court  after  an  inventory,  appraise- 
ment, and  list  of  claims  have  been  returned,  it  shall  be  the 
duty  of  the  court,  by  an  order  entered  upon  the  minutes,  to  set 
apart,  for  the  use  and  benefit  of  the  widow  and  minor  children 
and  unmarried  daughters  remaining  with  the  family  of  the  de- 
ceased, all  such  property  of  the  estate  as  may  be  exempt  from 
execution  or  forced  sale  by  the  Constitution  and  laws  of  this 
state,  with  the  exception  of  an  exemption  of  one  year's  supply 
of  ])rovisions.^*  In  case  there  should  not  be  among  the  effects 
of  the  deceased,  all  or  any  of  the  specific  articles  so  exempted, 
it  shall  be  the  duty  of  the  court  to  make  a  reasonable  allowance 
in  lieu  thereof,  to  be  paid  to  such  widow  and  children,  or  such 
of  them  as  there  may  be,  as  hereinafter  directed."  The  allow- 
ance in  lieu  of  a  homestead  shall  in  no  case  exceed  $5,000,  and 

HWooUoy  V.  SuUivan,  92  Tox.  28,  "Newcomb  v.  Newcomb,  38  Tex. 

45  S.  W.  377,  4G  S.  W.  029.  501. 

15  Xolson  V.  Lystor,  32  Tex.  Civ.  18  Vernon's  Saylcs'  Tex.  Civ.  Stat. 
App.  350,  74  S.  W.  54.  art   3413. 

16  Marks  v.  HiH,  40  Tex.  345.  19  Id.  art.  3414. 
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the  allowance  for  other  exempted  property  shall  in  no  case  ex- 
ceed $500,  exclusive  of  the  allowance  provided  in  the  preceding 
chapter  (year's  support).** 

The  exempted  property  set  apart  to  the  widow  and  children 
shall  be  delivered  by  the  executor  or  administrator  without  de- 
lay as  follows:  (1)  If  there  be  a  widow  and  no  children,  or 
if  the  children  be  the  children  of  the  widow,  the  whole  of  such 
property  shall  be  delivered  to  the  widow;  (2)  if  there  be  chil- 
dren and  no  widow,  such  property  shall  be  delivered  to  such 
children  if  they  be  of  lawful  age,  or  to  their  guardian  if  they 
be  minors,  or  the  same  may  be  equally  divided  among  them, 
except  the  homestead;  (3)  if  there  be  children  of  the  deceased 
of  whom  the  widow  is  not  the  mother,  the  share  of  such  children 
in  such  exempted  property,  except  the  homestead,  shall  be  de- 
livered to  such  children  if  they  be  of  lawful  age,  or  to  their 
guardian  if  they  be  minors,  or  may  be  equally  divided  bet^yeen 
them;  (4)  in  all  cases  the  homestead  shall  be  delivered  to  the 
widow,  if  there  be  one,  and  if  there  be  no  widow,  to  the  guard- 
ian of  the  minor  children  and  unmarried  daughters,  if  any, 
living  with  the  family.* 

The  allowance  made  in  lieu  of  any  of  the  exempted  property 
shall  be  paid  either  in  money  out  of  the  funds  of  the  estate,  that 
may  come  to  the  hands  of  the  executor  or  administrator,  or  in 
any  property  of  the  deceased  that  such  widow  or  children  if 
they  be  of  lawful  age,  or  their  guardian  if  they  be  minors,  may 
choose  to  take  at  the  appraisement,  or  a  part  thereof,  or  both, 
as  they  may  select.*  Such  allowance  shall  be  paid  by  the  exec- 
utor or  administrator  in  the  following  manner:  (1)  If  there 
be  a  widow  and  no  children,  the  whole  to  be  paid  to  such  widow ; 
(2)  if  there  be  children  and  no  widow,  the  whole  to  be  paid  to 
such  children  if  they  be  of  lawful  age,  or  to  their  guardian  if 
they  be  minors,  or  to  be  equally  divided  among  them;  (3)  if 
there  be  both  widow  and  children,  the  whole  to  be  paid  such 
widow  if  she  be  the  mother  of  such  children,  but  if  she  be  not 
the  mother  of  such  children,  one  half  to  be  paid  to  such  widow 

Mid.  art.  3415.  tid.  art.  3417. 

1  Id.  art.  3416. 

M.  R.— 50. 
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and  the  other  half  to  such  children  if  they  be  of  lawful  age,  or 
to  their  guardian  if  they  be  minors,  or  to  be  equally  divided 
among  them.' 

If  there  be  no  property  of  the  deceased  that  such  widow  or 
children  are  willing  to  take  for  such  allowance,  or  not  a  suf- 
ficiency, and  there  be  no  funds,  or  not  sufficient  funds  of  the 
estate  in  the  hands  of  such  executor  or  administrator  to  pay 
such  allowance,  or  any  part  thereof,  it  shall  be  the  duty  of  the 
county  judge,  on  the  application  in  writing  of  such  widow  and 
children,  to  order  a  sale  of  so  much  of  the  estate  for  cash  as 
will  be  sufficient  to  raise  the  amount  of  such  allowance,  or  a 
part  thereof,  as  the  case  may  require.*  No  property  upon  which 
liens  have  been  given  by  the  husband  and  wife,  acknowledged 
in  a  manner  legally  binding  upon  the  wife  to  secure  creditors,  or 
upon  which  a  vendor's  lien  exists,  shall  be  set  aside  to  the  widow 
or  children  as  exempted  property,  or  appropriated  to  make  up 
the  allowance  made  in  lieu  of  exempted  property,  until  the  debts 
secured  by  such  liens  are  first  discharged.* 

If  upon  a  final  settlement  of  such  estate  it  shall  appear  that 
the  same  is  solvent,  the  exempted  property,  except  the  home- 
stead, which  has  been  set  apart  to  the  widow  or  children,  or  both, 
together  with  any  allowance  that  has  been  received  by  them  in 
lieu  thereof,  shall  be  subject  to  partition  and  distribution  among 
the  heirs  and  distributees  of  such  estate  in  like  manner  as  the 
other  property  of  the  estate.*  Should  the  estate  upon  final  settle- 
ment prove  to  be  insolvent,  the  title  of  the  widow  and  children 
to  all  the  property  and  allowances  set  apart  or  paid  to  them, 
under  the  provisions  of  this  and  of  the  preceding  chapter  (allow- 
ance for  year's  support),  shall  be  absolute,  and  shall  not  be  taken 
for  any  of  the  debts  of  the  estate  except  as  hereinafter  provided.^ 
In  ascertaining  whether  an  estate  is  solvent  or  insolvent,  the 
exempt  property  set  apart  to  the  widow  or  children,  or  the  al- 
lowance in  lieu  thereof,  and  the  allowance  provided  for  in  the 
preceding  chapter  (year's  support),  shall  not  be  estimated  or 
considered  as  assets  of  the  estate.* 

S  Id.  art.  3418.  6  Id.  art.  3421. 

4  Id.  art.  3419.  7  Id.  art.  3422. 

5  Id.  art.  3420.  •  Id.  art.  3423. 
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The  homestead  shall  not  be  partitioned  among  the  heirs  of 
the  deceased  during  the  lifetime  of  the  widow,  or  so  long  as  she 
may  elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long 
as  the  guardian  of  the  minor  children  of  the  deceased  may  be 
permitted,  under  the  order  of  the  proper  court  having  jurisdic- 
tion, to  use  and  occupy  the  same.*  When  the  widow  dies  or 
sells  her  interest  in  the  homestead,  or  elects  to  no  longer  use 
or  occupy  the  same  as  a  homestead,  and  when  the  proper  court 
no  longer  permits  the  guardian  of  the  minor  children  to  use  and 
occupy  the  same  as  a  homestead,  it  may  be  partitioned  among 
the  respective  owners  thereof  in  like  manner  as  other  property 
held  in  common.*®  The  homestead  rights  of  the  widow  and 
children  of  deceased  are  the  same  whether  the  homestead  be  the 
separate  property  of  the  deceased  or  the  community  property 
between  the  widow  and  the  deceased,  and  the  respective  interests 
of  such  widow  and  children  shall  be  the  same  in  one  case  as  in 
the  other.**  The  homestead  shall  not  be  liable  for  the  payment 
of  any  of  the  debts  of  the  estate,  except  for  the  purchase  money 
thereof,  the  taxes  due  thereon,  or  for  work  and  material  used 
in  constructing  improvements  thereon ;  and  in  this  last  case  only 
when  the  work  and  material  are  contracted  for  in  writing,  with 
the  consent  of  the  wife,  given  in  the  same  manner  as  required 
in  making  a  sale  and  conveyance  of  the  homestead.*" 

The  exempted  property  other  than  the  homestead,  or  any 
allowance  made  in  lieu  thereof,  shall  be  liable  for  the  payment 
of  the  funeral  expenses  and  the  expenses  of  last  sickness  of  de- 
ceased, when  presented  within  the  time  prescribed  therefor ;  but 
such  property  shall  not  be  liable  for  any  other  debts  of  the 
estate.** 

On  the  death  of  the  wife  leaving  a  husband  surviving,  the 
homestead  shall  descend  and  vest  in  like  manner  as  other  real 
property  of  the  deceased,  and  shall  be  governed  by  the  same 
laws  of  descent  and  distribution,  but  it  shall  not  be  partitioned 
among  the  heirs  of  the  deceased  during  the  lifetime  of  such 

»  Id.  art.  3424.  it  Id.  art.  3427. 

10  Id.  art.  3425.  It  Id.  art.  3428. 

11  Id.  art.  3426. 
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sunrivlng  husband,  or  so  long  as  he  may  elect  to  use  or  occupy 
the  same  as  a  homestead.  ^^ 

§  595.  Nature  and  extent  of  diese  rights  in  gencraL 

One  of  the  first  things  to  be  noticed,  and  one  which,  if  always 
kept  in  mind,  will  often  relieve  many  of  the  difficulties  incident 
to  this  subject,  is  that  the  setting  apart  of  the  exempted  prop- 
erty of  the  estate,  or  the  allowance  in  lieu  thereof,  is  for  the 
benefit  of  the  widow  and  minor  children  and  unmarried  daugh- 
ters remaining  with  the  family  of  the  deceased,  and  that  such 
exemptions  or  allowances  are  not  by  the  terms  of  the  statute 
set  apart  for  the  benefit  of  the  husband  should  he  survive,  nor 
yet  for  the  benefit  of  the  children  except  in  the  event  of  the 
death  of  the  husband."  They  are  statutory  concessions,  privi- 
leges, and  immunities  granted  only  in  the  event  the  husband 
dies  leaving  surviving  him  the  persons  named,  or  some  of  them, 
whose  helpless  condition,  by  common  consent,  demands  the  in- 
terposition of  such  statutes  to  protect  them  against  the  rapacity 
of  creditors  and  the  claims  of  other  heirs  and  devisees.  So,  then, 
whatever  the  rights  of  such  surviving  wife  and  children  are, 
they  are  not  theirs  by  inheritance,**  or  devise,"  but  wholly  by 
force  of  the  statute  conferring  them,  and  cannot  be  assigned  to 
another."  These  rights  are  inviolable  by  any  act  of  the  deceased 
during  his  lifetime.  He  cannot  defeat  them  by  directing  that 
the  probate  court  have  nothing  to  do  with  his  estate,"  nor  by 
willing  the  property  to  another.**  For  the  rights  of  devisees  and 
legatees  are  only  equal  to  those  of  heirs,  and  are  subordinate  to 
the  rights  of  creditors,  yet  creditors  cannot  prevent  the  exemp- 
tions and  allowances.    The  rule  is  the  same  whether  the  estate 

Hid.   art.  3429.  Briggs,  48  Tex.  Civ.  App.  596,  107 

1»  Watts  V.  Miller,  76  Tex.  13,  13  8.  W.  135. 

S.  W.  36;  Blum  v.  Gaines,  57  Tex.  n  Roots  ▼.  Robertson,  93  Tex.  365, 

119;  Wiener  v.  Zweib,  —  Tex.  Civ.  55  S.  W.  308. 

App.  — ,   128   S.   W.   699;    but  see  W  York  v.  Hutcheson,  37  Tex.  Civ. 

Krueger  v.  Wolf,  12  Tex.  Civ.  App.  App.  367,  83  S.  W.  895. 

167,  33  S.  W.  663.  w  Runnels  v.  Runnels,  27  Tex.  515. 

16  Shannon  v.  Gray,  59  Tex.  252,  w  Woolley  v.  Sullivan,  92  Tex.  28^ 

and   authorities   cited;    Wilkins   v.  45  S.  W.  377,  46  S.  W.  629. 
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be  administered  by  an  executor  or  administrator.  The  statutes 
under  discussion  do  not  have  the  effect  of  changing  the  mode 
of  descent  of  the  property  so  set  apart  as  exempted  or  as  an 
allowance,  but  that  is  a  question  controlled  wholly  by  the  laws 
of  descent  and  distribution  generally.  The  only  effect  is  to 
withdraw  such  property  from  the  administration  and  from  the 
claims  of  creditors,  especially  where  the  estate  may  prove  to  bo 
insolvent.*  Being  thus  withdrawn  from  the  administration,  the 
court  has  no  power  thereafter  to  order  a  sale  of  such  property 
even  for  the  support  of  the  widow  and  children.*  These  stat- 
utes, and  the  action  of  the  probate  court,  have  not  to  do  with 
title,  but  merely  point  out — set  aside — the  exempted  property, 
if  it  exists  in  kind,  and  if  not,  then  other  funds  or  property 
in  lieu  thereof,  as  being  no  part  of  the  estate  for  administration 
or  payment  of  creditors,  and  secure  these  things  to  the  widow 
and  children.  They  do  not  confer  rights  of  property  where  none 
existed  before,  but  only  impress  upon  a  portion  of  the  estate  a 
quality — an  exemption — which  it  would  not  otherwise  possess. 
And  here,  unlike  the  allowance  for  the  year's  support,  the  right 
of  the  widow  and  children  to  the  exemptions,  or  to  an  allowance 
in  lieu  thereof  where  the  property  does  not  exist  in  kind,  is  not 
dependent  upon  the  inability  of  the  widow  and  children  to  sup- 
port themselves  from  their  separate  income  or  property.  The 
act  does  not  so  provide,  but  follows  our  former  acts  in  this  re- 
spect.* Their  right  is  superior  to  all  ordinary  claims,*  judg- 
ment liens  against  the  husband,^  and  to  any  and  all  other  liens 
not  acknowledged  in  such  manner  as  to  be  binding  upon  the 
wife,  and  not  for  the  purchase  money.® 

In  Woodall  v.  Rudd,  41  Tex.  375,  the  rule  is  announced  that 
where  husband  and  wife  voluntarily  make  a  conveyance  to  their 
minor  children  of  their  homestead,  and  the  husband  dies  leaving 

1  Nanny  v.  Allen,  77  Tex.  240,  33  See   also  Terry   ▼.   Terry,   39   Tex. 

S.  W.  989;  Simms  v.  Hixon,  —  Tex.  310;    Mayman  v.   Reviere,  47   Tex. 

Civ.  App.  — ,  65  S.  W.  36:  Wilkins  357;     Heatbcock     v.     Goodrich,     2 

V.  Brijifn^s,  48  Tex.  Civ.  App.  506,  107  Posey,  Unrep.  Cas.   (Tex.)  684. 

S.  W.  135.  4  Williams  v.  Hall,  33  Tex.  212. 

«  Cummins    v.    Denton,    1    Posey,  5  Giddings  v.  Crosby,  24  Tex.  295. 

Unrep.  Cas.   (Tex.)   181.  «  Griffie  v.  Maxey,  58  Tex.  210. 

3Mabry    v.    Ward,    50    Tex.   404. 
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an  insolvent  estate,  the  widow  will  not  be  permitted  to  have  an 
allowance  in  lieu  of  the  homestead,  as  against  creditors  whose 
demands  existed  at  the  date  of  the  conveyance  to  such  children. 
The  holding  is  stated  to  be  not  in  conflict  with  the  well-recog- 
nized rule  that  a  conveyance  of  exempt  property  is  not  fraudu- 
lent as  to  creditors. 

While  ordinarily  the  administrator  or  executor  of  the  estate 
of  the  husband  may  dispose  of  the  property  of  the  deceased,  or 
of  the  community,''  he  cannot  do  so  in  violation  of  the  rights  of 
the  widow  and  children  to  their  exemptions  or  allowances.  But 
the  widow  may,  by  accepting  the  proceeds  of  a  sale  of  the  estate 
made  contrary  to  her  rights,  rather  than  insisting  upon  her 
exemptions  and  allowances,  ratify  and  make  valid  his  acts  in 
this  respect* 

But  she  cannot,  by  an  agreement  made  prior  to  her  husband's 
death,  that  the  homestead  should  be  sold  and  the  proceeds  di- 
vided in  a  particular  manner,  bind  or  estop  herself.* 

These  exemptions,  or  the  allowance  in  lieu  of  them,  must 
come  from  the  estate  of  the  deceased.  If  the  property  from 
which  the  exemptions  or  allowances  are  sought  to  be  taken  be 
owned  by  the  husband  and  children  of  a  former  marriage,  as 
eotenants,  the  rights  of  such  children  must  be  first  satisfied 
before  such  property  will  be  subject  to  the  claims  of  the  sur- 
viving widow  and  children  for  exemptions  or  allowances.  To 
hold  otherwise  would  be  to  make  a  different  estate — the  prop- 
erty of  another  person — contribute  toward  the  exemptions  oi 
allowance  for  the  widow,  while  the  law  and  the  probate  court 
can  only  deal  with  such  property  as  properly  belongs  to  the 
estate  of  the  deceased." 

So,  where  by  the  terms  of  an  insurance  contract  upon  the 
husband's  life,  the  company  had  agreed  to  pay  the  amount  ol 

7Soye  V.  McCallister,  18  Tex.  80,  W  Redding  v.  Boyd,  64  Tex.  498; 

C)7  Am.   Dec.   689:    Corzinc  v.   Wil-  Gilliam  v.  Null,  58  Tex.  298;  Press 

liams,  8.')  Tex.  499,  22  S.  W.  399;  ley  v.  Robinson,  57  Tex.  453;   Put 

Moody  V.  Loosean,  —  Tex.  Civ.  App.  nam  v.  Young,  57  Tex.  461 ;  King  v 

—   44  S.  W.  621.  Gilleland,  60  Tex.  271;   Hoffman  v 

8  WilliamB  v.  Hall,  33  Tex.  212.  Hoffman,  79  Tex.  189,  14  S.  W.  915 

9  Winn  V.  Winn,  23  Tex.  Civ.  App.  15  S.  W.  471;  Richmond  v.  Sims,  — 
617,  57  S.  W.  SO.  Tex.  Civ.  App.  — ,  144  S.  W.  1142 
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the  policy  to  a  certain  creditor  as  his  interest  might  appear, 
such  amount  so  due  the  creditor  would  constitute  no  part  of  the 
deceased's  estate,  and  the  creditor's  right  thereto  would  not  be 
affected  by  the  order  of  the  probate  court  setting  the  same  apart 
in  lieu  of  the  exemptions  not  existing  in  kind.^^  Moreover, 
the  property  of  the  decedent  subject  to  valid  liens  acknowledged 
in  a  manner  to  be  binding  on  the  wife,  or  existing  in  favor  of  a 
vendor,  cannot  be  set  aside,  either  as  exempt  property  or  sold 
to  make  up  the  allowances.  The  widow  and  heirs  inherit  such 
property  subject  to  the  encumbrance." 

Where  the  exempted  property  does  not  exist  in  kind,  either 
in  whole  or  in  part,  the  court  will  make  an  allowance  in  lieu 
thereof ;  and  within  the  prescribed  limits  much  is  left  to  its  dis- 
cretion as  to  the  amount  thereof.  It  would  be  useless  to  attempt 
to  say  what  would  be  reasonable  in  every  case,  that  being  a 
question  to  be  determined  from  the  circumstances  of  each  case.** 
The  value  of  exempt  property  in  kind  turned  over  to  the  widow 
and  children  should  not  be  considered  in  making  an  allowance 
for  that  not  existing  in  kind ;  the  allowance  for  a  part  may,  if 
reasonable,  reach  the  full  statutory  limit  as  to  amount,**  and, 
as  in  case  of  the  allowance  for  the  year's  support,  the  widow  or 
guardian  of  the  minor  children  may  take,  in  payment  of  the 
allowance,  property  of  the  estate  at  its  appraisement  value,  with 
the  additional  privilege,  in  the  instance  of  allowances  in  lieu 
of  the  exemptions,  of  taking  the  lands  of  the  estate  if  desired, 
instead  of  personal  property  only. 

The  respective  interests  of  the  widow  and  children  in  the 
allowances  are  one  half  to  the  widow  and  one  half  to  the  chil- 
dren, and  the  title  of  each,  in  case  the  estate  prove  to  be  insolvent, 
is  absolute."  This,  where  the  allowances  come  from  the  estate 
of  the  deceased ;  but  would  their  respective  interests  be  the  same 
where  such  allowances  come  from  the  community  property? 

11  Andrews  v.  Union  Cent.  L.  Ins.  i*  Cooper  ▼.  Pierce,  74  Tex.  526, 

Co.  —  Tex.  Civ.  App.  — ,  44  S.  W.  12  S.  W.  211. 

610.  w  Vernon's  Sayles'  Tex.  Civ.  Stat. 

It  Wiener  v.  Zweib,  —  Tex.  av.  art.  3422;   WboHey  v.  Sullivan,  92 

App.  — ,  128  S.  W.  699.  Tex.  28,  46  S.  W.  377,  46  S.  W.  629. 

i»Mabry  v.  Ward,  60  Tex.  404; 
Terry  v.  Terry,  39  Tex.  310. 
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However  that  may  be,  the  order  can  give  the  widow  no  power  to 
sell  the  interest  of  her  children  in  the  exempted  property  or  the 
allowance  in  lieu  of  it,  in  either  event.**  With  respect  to  the 
allowance  for  the  year's  support,  the  statute  seems  to  contemplate 
a  use  of  the  same  by  the  widow,  where  she  is  the  mother  of  the 
minor  children."  If  she  be  not  their  mother  the  exemptions, 
except  the  homestead,  or  the  allowances  in  lieu,  are  to  be  de- 
livered to  the  children  or  their  guardian,  as  directed  by  statute," 
and  for  a  conversion  of  such  children's  portion  the  widow  may 
be  sued." 


§  596.  Same;  as  to  the  homestead  and  allowance  in  lien* 

This  homestead  of  the  widow  and  minor  children,  which  may 
not  inappropriately  be  denominated  a  probate  homestead,  while 
not  expressly  so  stated,  is  coequal  and  coextensive  with  the  con- 
stitutional homestead  of  the  family.  It  is  determined  and  de- 
fined in  the  same  manner;  may  be  either  a  rural  or  an  urban, 
a  residence  or  a  business,**  homestead;  and  whatever  was  the 
homestead  at  that  time  will  be  the  subject  of  the  order.*  And 
its  exempt  character  will  then  depend  upon  the  existence  of 
the  facts  authorizing  its  exemption  to  the  survivors  for  its  per- 
petuation. It  is  not  sufiicient  that  it  was,  prior  to  the  husband's 
death,  the  homestead  of  the  family,  but  there  must  still  remain 
a  constituent  to  claim  it, — to  be  the  beneficiary  of  the  order 
pointing  out  the  exemption;  and  by  the  act  the  recipients  are 
limited  to  the  widow,  the  minor  children,  and  unmarried  daugh- 
ters remaining  with  the  family.*  And  it  will  further  depend 
upon  its  continued  use  by  such  widow,  or  the  guardian  of  the 
minor  children  under  the  order  of  the  proper  court,  for  the  pur- 


l«  Nanny  v.  AUen,  77  Tex.  240, 
13  S.  W.  989. 

"  Vernon's  Sayles*  Tex.  Civ.  Stat. 
art.  3408;  ante,  §  590. 

18  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  3418. 

» Burns  v.  Falls,  23  Tex.  Civ. 
App.  386,  56  S.  W.  576. 

80  King  V.  Harter,  70  Tex.  570,  8 
S.  W.  308;   Evans  v.  Pace,  21  Tex. 


Civ.  App.  368.  51  S.  W.  1094 ;  White 
v.  Yates,  —  Tex.  Civ.  App.  — ,  85  S. 
W.  46. 

1  Rogers  v.  Ragland,  42  Tex.  422 ; 
Hendrix  v.  Hendrix,  46  Tex.  6; 
Woodall  V.  Rudd,  41  Tex.  375;  Mel- 
clier  V.  Super,  56  Tex.  Civ.  App.  276, 
120  S.  W.  569. 

«Given8  v.  Hudson,  64  Tex.  471, 
Compare  post,  §  598. 
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poses  of  a  home. .  For  when  that  ceases  it  is  then  subject  to 
partition  among  the  respective  owners.*  But  this  does  not 
necessarily  mean  actual  occupancy  of  the  property,  for  the  land 
may  be  used  for  homestead  purposes,  and  at  the  same  time  be 
temporarily  in  the  possession  of  others.*  The  act  applies,  and 
the  power  of  the  court  extends,  alike  to  whatever  property  actual- 
ly constitutes  the  homestead  of  the  family  at  the  time  of  the 
husband's  death,  whether  the  same  be  the  separate  property 
of  the  husband,  or  the  community  of  the  marriage,  or  the  sepa- 
rate property  of  the  wife.*  The  respective  interests  of  the  heirs 
and  owners  will  be  different,  to  be  sure,  but  the  practical  opera- 
tions of  the  statute  and  of  the  order  of  the  court  setting  apart 
the  exemption  will  be  the  same.  Any  attempt  of  the  legislature 
to  direct  that  the  fee  shall  descend  in  a  different  manner  than 
that  provided  by  the  organic  law  is,  of  course,  futile.*  The 
measure  of  value  of  the  lots  in  a  town  or  city  used  as  homestead 
is  determined,  as  in  the  case  of  the  homestead  of  the  family, 
by  their  value  at  the  time  of  their  designation,  without  regard 
to  any  improvements  thereon."'  If  there  is  no  homestead,  or  it 
is  incomplete,  the  widow  is  entitled  to  allowance  in  lieu  of  it ;  * 
for  she  cannot  be  compelled  to  accept  a  homestead  which  cannot 
be  a  homestead  because  of  the  necessity  for  a  sale  or  partition 
to  satisfy  the  rights  and  interest  of  others.*  But  she  cannot 
have  both  such  homestead  and  allowance,  nor  can  she  have  an 
appropriation  by  way  of  allowance  to  make  up  for  what  the 
homestead  lacks  in  quantity  or  value  of  the  constitutional  lim- 
its.** But  if  she  accepts  such  incomplete  homestead,  her  rights 
are  not  such  as  to  prevent  a  partition  of  the  land  between  her- 
self and  those  rightfully  owning  the  other  interests;  in  other 

•  White   V.    Small,    22    Tex.    Civ.  S.  W.  1054 ;  Hoefling  v.  Hoefling, — 

App.  318,  54  S.  W.  916.  Tex.  — ,  167  S.  W.  210. 

4  Foreman    v.    Meroney,    62    Tex.  t  See  Linch  v.  Broad,  70  Tex.  92, 

723.  0  S.  W.  751. 

ftMelcher  v.  Super,  56  Tex.  Civ.  •  Clift  v.  Kaufman,  60  Tex.  64; 

App.  276,  120  S.  VV.  569.  Hoffman  v.  Hoffman,  79  Tex.  189,  14 

«  Zwernemann  v.  Von  Rosenberg,  S.  W.  915,  15  S.  VV.  471. 

76  Tex.  522,  13  S.  W.  485;  Hays  v.  •Crocker  v.  Crocker,  19  Tex.  Civ. 

Moore,  —  Tex.   Civ.   App.  — /  144  App.  296,  46  S.  W.  870. 

10  Ibid. 
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words,  this  probate  homestead  must  come  out  of  the  estate  of  the 
husband  or  the  community,  and  not  out  of  the  estate  or  prop- 
erty of  some  other  person.** 

This  homestead  forms  no  part  of  the  estate  of  the  deceased 
for  administration,  and  the  administrator  has  no  concern  with 
nor  power  over  it.*'  If  a  constituent  of  the  family  survives,  it 
is  not  assets  for  the  payment  of  debts,  but  descends  and  vests 
absolutely  in  the  heirs,  subject  only  to  the  superior  right  of  such 
constituent  to  its  use  and  occupancy,  and  any  attempted  disposi- 
tion by  such  administrator  is  absolutely  ineffective."  Nor  does 
this  exemption  from  liability  exist  only  during  such  time  as  the 
widow,  or  children  through  their  guardian,  may  occupy  the  land 
for  a  homestead;  but  the  exemption,  whether  the  estate  be 
solvent  or  insolvent,  and  whether  the  probate  court  makes  the 
order  setting  the  same  aside  or  not,**  is  absolute,  and  upon  the 
death  of  the  surviving  constituent,  or  upon  his  ceasing  to  use 
the  property  for  homestead  purposes,  it  belongs  to  the  heirs  or 
other  owners,  and  they  are  entitled  to  a  partition  thereof,  free 
from  the  rights  and  claims  of  any  and  all  creditors,**  except  of 
those  for  purchase  money,  taxes,  and  certain  improvements. 
But  it  is  not  every  surviving  constituent  that  has  such  an  in- 
terest in  the  homestead  as  to  avoid  a  partition,  but  only  the 
surviving  widow  and  minor  children.  While  an  adult  unmar- 
ried daughter  remaining  with  the  family  may  have  a  home- 
stead right,  it  is  not  such  an  one  as  under  the  law  will  defeat  a 


11  West  V.  West,  9  Tex.  Civ.  App. 
475,  29  S.  W.  242;  Andrews  v. 
Union  Cent.  L.  Ins.  Co.  —  Tex.  Civ. 
App.  — ,  44  S.  W.  610. 

I'MuHins  V.  Yar  bo  rough,  44  Tex. 
14;  Scott  V.  Cunningham,  60  Tex. 
566;  Childers  v.  Henderson,  76  Tex. 
667,  13  S.  W.  481;  Hall  v.  Fields, 
81  Tex.  553,  17  S.  W.  82;  Zueme- 
raann  v.  Von  Rosenberg,  76  Tex.  522, 
13  S.  W.  485;  Lacy  v.  Lockett,  82 
Tex.  190,  17  S.  W.  916;  Cameron  v. 
Morris,  83  Tex.  14,  18  S.  W.  422: 
West  V.  West,  9  Tc\.  Civ.  App.  475. 


29  S.  W.  242;  McAUister  v.  God- 
bold,  —  Tex.  Civ.  App.  — ,  29  S.  W. 
417;  Stephenson  v.  Marsalis,  11  Tex. 
Civ.  App.  162,  33  S.  W.  383. 

IS  Stephenson  v.  Marsalis,  11  Tex. 
Civ.  App.  162,  33  S.  W.  383. 

14  American  Bonding  Co.  v.  Logan, 
—  Tex.  — ,  166  S.  W.  1132;  Hoef- 
ling  V.  Hoefling,  —  Tex.  — ,  167  S. 
W.  210;  Wade  v.  Scott,  —  Tex.  Civ. 
App.  — ,  145  S.  W.  675. 

1*  Lacy  V.  Lockett,  82  Tex.  190,  17 
S.  W.  916;  Roots  v.  Robertson,  93 
Tex.  365,  55  S.  W.  308. 


ADMINISTRATION.  795 

partition  amongst  the  heirs.**  This  is  the  rule  under  the  present 
law,  and  was  under  former  ones."  Indeed,  it  would  appear  to 
be  immaterial  whether  the  estate  was  solvent  or  insolvent  so  far 
as  the  ultimate  rights  of  creditors  in  the  homestead,  or  the  allow- 
ance in  lieu  of  it,  are  concerned ;  for  it  is  specially  directed  that 
in  determining  whether  or  not  an  estate  is  solvent  the  exempted 
property,  or  the  allowance  in  lieu,  shall  not  be  taken  into  con- 
sideration; and  the  provision  permitting  a  partition  and  dis- 
tribution of  the  estate  when  solvent  especially  excepts  therefrom 
the  homestead,  together  with  any  allowance  that  has  been  re- 
ceived in  lieu  thereof.  So  that  if  the  estate  be  solvent  no  resort 
need  in  any  case  be  made  by  creditors  to  the  homestead.  The 
importance  of  the  provision  concerning  insolvent  estates  is  es- 
pecially manifested  in  continuing  the  exempt  character  of  other 
exempt  property  and  allowances  from  partition  and  creditors. 
Under  the  former  laws,  prior  to  the  adoption  of  the  present  Con- 
stitution, however,  the  order  of  the  probate  court  setting  aside 
the  homestead  or  allowance  in  lieu  had  the  effect,  where  the 
estate  proved  to  be  insolvent,  of  vesting  the  absolute  fee  in  the 
beneficiaries  named,  to  the  exclusion  of  heirs  not  named,  and  it 
was  not  until  the  adoption  of  the  present  Constitution  that  the 
fee  descended  as  other  like  property  of  its  owner.**  And  it  was 
formerly  held,  and  such  is  still  thought  to  be  the  effect  of  the 
statutes,  that  the  homestead  was  protected  to  the  surviving  con- 
stituents, whether  the  proper  court  made  the  order  setting  it 
apart  or  not." 

The  widow  and  others  mentioned  as  the  beneficiaries  of  the 
act  are  entitled  to  the  free  use  and  enjoyment  of  the  homestead, 
or  of  the  allowance  in  lieu  of  it,  regardless  of  the  interest  they 
may  own  in  the  fee,  and  cannot  bo  charged  by  other  heirs  and 
owners  with  rents.*®    She  may  waive  her  right  to  an  allowance 

W  White  V.   Small,   22   Tex.   Civ.  M  Pagchara  Dig.  art.  1306;  Green 

App.   318,   54   S.   W.   915,   writ  of  v.  Crow,  17  Tex.  180;  McDougal  v. 

error  denied.  Bradford,  80  Tex.  558,  16  S.  W.  619. 

17  See  Green  V.  Crow.  17  Tex.  180;  19  Soasaman    v.    Powell,    21    Tex. 

Horn  V.  Arnold,  52  Tex.  101 ;  Reeves  664. 

V.   Petty,   44   Tex.   249 :    Rainey   v.  M  Linch  v.  Broad,  70  Tex.  92,  6  S. 

Chambers,  56  Tex.  17;  Scott  v.  Cun-  W.  751. 
ningham,  60  Tex.  566. 
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in  lieu  of  the  homestead,  as  by  seeking  a  partition  of  the  estate 
without  reference  to  this  right.*  And  to  make  up  this  allowance 
the  court  may  permit  her  to  take  any  property  belonging  to  the 
estate  at  its  appraisement  value.'  While  article  3418  of  the 
statutes  provides  that  no  property  upon  which  legally  acknowl- 
edged or  vendor's  liens  exist  shall  be  set  apart  as  exempted  prop- 
erty, or  appropriated  to  make  an  alIowanee'4herefor  until  such 
liens  have  been  discharged,  it  has  been  held  ^at  such  provision 
had  no  application  where  the  estate  was  insolvent.'  But  the 
better  rule  is  that  the  article  applies  in  all  cases,  whether  the 
estate  is  solvent  or  insolvent,*  and  that  the  rights  of  lien  holders 
within  the  statute  are  superior  to  those  of  the  survivor  and  minor 
children.* 

But  the  power  of  the  court  extends  only  to  dealing  with  prop- 
erty of  the  deceased,  and  it  cannot  make  any  order  that  will 
affect  the  rights  of  other  owners.  It  has  no  jurisdiction  even  to 
determine  the  contested  claims  to  property  where  the  parties 
are  before  it.' 

If  the  husband  dies,  leaving  a  homestead  upon  the  separate 
property  of  the  wife,  no  allowance  in  lieu  can  be  made  to  the 
widow  and  children,  since  the  allowance  is  made  only  where 


1  Moore  t.  Moore,  —  Tex.  Civ. 
App.  — ,  32  S.  W.  161,  8.  c.  89  Tex. 
29,  33  S.  W.  217;  Tiebout  v.  Milli- 
can,  61  Tex.  514. 

•  Linares  v.  Linares,  93  Tex.  84, 
63  S.  W.  579. 

SKrueger  v.  Wolf,  12  Tex.  Civ. 
App.  167,  33  S.  W.  063. 

4  Parlin  &  0.  Co.  v.  Davis,  —  Tex. 
Civ.  App.  — ,  74  S.  W.  951,  citing 
Griffie  v.  Maxey,  58  Tex.  210;  Ford 
V.  Sims,  93  Tex.  586,  57  S.  W.  20; 
Champion  v.  Shumate.  90  Tex.  598, 
39  S.  W.  128,  302,  40  S.  W.  .394; 
American  Bonding  Co.  v.  Logan,  — 
Tex.  — ,  160  S.  \V.  1132;  Hoefling  v. 
Hoefling,  —  Tex.  — ,  167  S.  W.  210. 

«  Heathorly  v.  Little,  —  Tex.  Civ. 
App.  — .  41  S.  W.  79:  Fulton  v.  Na- 
tional Bank,  20  Tex.  Civ.  App.  115, 


62  S.  W.  86;  Wade  v.  Freese,  — 
Tex.  Civ.  App.  --,  71  S.  W.  69; 
King  V.  Summerville,  —  Tex.  Civ. 
App.  — ,  80  S.  W.  1050;  PickeU 
v.  Gleed,  39  Tex.  Civ.  App.  71,  86  8. 
W.  946;  Munroe  v.  Munroe,  54  Tex. 
Civ.  App.  320,  116  S.  W.  878:  Wie- 
ner V.  Zweib,  105  Tex.  262,  141  S.  W. 
771,  147  S.  W.  867:  Clarke  v.  First 
Xat.  Bank,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  i?03. 

« See  ante,  §  589 ;  Andrews  v. 
Union  Cent.  L.  Ins.  Co.  —  Tex.  Civ. 
App.  — ,  44  S.  W.  010;  Clemmons  v. 
Clemmons,  —  Tex.  Civ.  App.  — ,  45 
S.  W.  199;  Ford  v.  Sims,  93  Tex. 
586,  57  S.  W.  20 :  Tiboldi  v.  Palms, 
34  Tex.  Civ.  App.  318,  78  S.  W.  720; 
McDougal  V.  Bradford,  80  Tex.  558. 
16  S.  W.  619. 
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there  is  no  homestead  at  all.    And  no  order  setting  apart  such 
homestead  is  necessary.    It  is  hers  without  such  order.'' 

The  statutory  beneficiaries  of  the  probate  homestead  being 
entitled  to  the  possession  thereof,  their  holding  is  not  adverse 
to  the  heirs  or  l^atees,  or  their  grantees,*  even  though  there  be 
a  hostile  claim  to  the  fee.  In  such  a  case  the  heir  or  legatee 
would  not  be  entitled  to  the  possession,  and  therefore  could  not 
sue.  It  is  not  the  case  of  hostile  claim  by  one  cotenant  in  pos- 
session, free  from  the  homestead  right  of  possession,  which  ordi- 
narily would  entitle  the  other  cotenants  to  the  possession,*  and 
therefore  would  support  the  plea.** 

§  597.  Selecting  the  homestead. 

Whatever  is  actually  the  homestead  of  the  family  at  the  de- 
cease of  the  husband  should,  if  a  constituent  of  the  family  sur- 
vives, be  set  aside  under  the  statute,  and  no  question  of  selec- 
tion arises.  But  where  at  such  time  the  homestead  is  in  a  larger 
tract,  the  court  has  no  power  to  select  the  portion  to  be  set  aside, 
but  that  privilege  belongs  to  the  widow,  who  succeeds  the  hus- 
band as  head  of  the  family.  The  rule  seems  to  be  that  where, 
were  the  husband  alive,  he  would  have  the  right  of  designating, 
the  widow  has  such  right.**  And  this  carries  with  it,  of  course, 
the  right  to  select  the  best  land,  and  to  take  in  irregular  shape, 
resulting  in  leaving  the  remainder  of  less  value  to  creditors.** 

The  right  of  selection  also  extends  to  choosing  between  two 
business  properties,  and  when  fairly  exercised,  is  binding  on 
widow  and  children.**  The  widow  and  children,  through  their 
guardian  if  minors,  also  have  a  right  to  select  from  the  estate, 

7  Ball  V.  Lowell,  56  Tex.  579.  ^  Shippey  v.  Hough,  19  Tex.  Civ. 

•  Dillard  V.  Cochran,  —  Tex.  Civ.       ^pp.  596,  47  S.  W.  672;  Meyers  v. 

App.  _,  153  S.  VV.  662.  ^'^^y»  —  Tex.  Civ.  App.  — ,  162  S. 

»  Perkins  v.  Perkins,  —  Tex.  Civ.  '        ' 

App.  -,  166  S.  W.  915.  ^."  ^;"^!,^^  "ll^^r^"^'.!?  ^"^• 

^^  Civ.   App.   39,   69   S.   W.  446;    see 

10  Dillard  V.  Cochran,  —  Tex.  Civ.      ^^j^  ^    yates,  —  Tex.  Civ.  App. 
App.  — ,  153  S.  W.  662.  _^  85  S.  W.  46. 

11  Hough  V.  Shippey,  16  Tex.  Civ. 
App.  88,  40  S    W.  332. 
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property  at  its  appraised  value  in  lieu  of  the  exemptions  whicb 
do  not  exist  in  kind." 

§  598.  Further  as  to  persons  entitled  to  exemptions  and  al- 
lowances in  lieu* 

Before  dismissing  the  subject  it  is  well  to  notice  a  little  mow 
particularly  the  persons  who  may  be  the  beneficiaries  of  the 
exemption.  In  a  general  way  the  Constitution  exempts  the 
homestead  of  the  family,  but  this  is  intended  for  the  constituents 
of  the  family  only  during  the  lifetime  of  the  head  of  the  family, 
whether  husband  or  wife.  That  is  to  say,  the  homestead  exemp 
tion  cannot  be  asserted  by  a  constituent  of  the  family,  independ 
ently  of  the  head.**  On  the  death  of  the  husband  the  wife  u 
head  of  the  family,  through  whom  the  benefit  of  the  exemptions 
is  allowed.  But  upon  the  death  of  both,  the  heirs  and  deviseei 
take  the  homestead  and  other  exempt  property  subject  to  th< 
superior  claims  of  creditors,  except  in  so  far  as  such  propertj 
may  be  withdrawn  from  administration  by  §  52  of  article  1( 
of  the  Constitution,  and  chapters  17  and  18  of  the  Revisec 
Statutes.  They  do  not  inherit  the  exemptions  of  their  ancestors 
but  take  them  as  original  favors  of  law.**  Article  3235  pro 
vides  that  when  a  person  dies,  testate  or  intestate,  all  of  hii 
estate,  "except  such  as  may  be  exempted  by  law  from  the  pay 
ment  of  debts,"  shall  descend  and  vest  in  his  devisees,  legatees 
or  heirs,  subject  in  their  hands  to  the  payment  of  the  debts  o: 
the  decedent.  It  is  only  that  portion  of  the  estate  which  th< 
court  is  required  to  set  aside  for  the  widow  and  minor  childrei 
and  unmarried  daughters  remaining  with  the  family  of  th< 
deceased,  that  is  to  be  considered  as  exempt  within  the  provi 
sions  of  article  3235.  While  the  Constitution  exempts  the  home 
stead,  and  other  property  mentioned,  to  the  family,  it  has  lef 
to  the  legislature  the  right  to  continue  such  exemptions  as  it  sav 

M  Vernon's  Sayles'  Tex.  Civ.  Stat.  non  v.  Gray,  59  Tex.  262;  Johneoi 

art.  3417.  v.  Taylor,  43  Tex.  121. 

H  Martin   v.  McAllister,  94  Tex.  W  Roots  v.  Robertson.  93  Tex,  SOC 

567,  56  L.R.A.  585,  63  S.  W.  624;  55  S.  W.  308;  Givens  y.  Hudson,  6- 

Ashe  V.  Yungst,  65  Tex.  636;  Shan-  Tex.  473. 
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fit  after  the  death  of  th^  head  of  the  family."  The  legislature 
has  seen  fit  to  name  as  beneficiaries  only  "widow,  and  minor 
children  and  unmarried  daughters  remaining  with  the  family," 
so  that  a  grandchild,  not  being  included  in  the  statutory  exemp- 
tion, cannot  take  the  homestead  exempt  from  the  debts  of  the 
decedent."  Of  course,  either  husband  or  wife  surviving  is  with- 
in the  Constitution."  But  the  decedent's  mother  is  not  such  a 
constituent  as  exempts  the  property.**  So  a  child  not  related 
to  either  husband  or  wife,  and  which  has  never  been  by  them 
legally  adopted,  although  a  dependent  of  such  family,  is  not 
included.*  Unmarried  daughters  include  not  only  those  who 
have  never  been  married,  but  those  who  are  widowed  and  have 
returned  to  the  parental  home  and  again  become  members  of  the 
family.'  If  upon  the  death  of  both  husband  and  wife,  no  con- 
stituent survive,  then  the  exemption  ceases,  for  there  is  no  longer 
any  member  of  the  family  to  be  protected,  and  the  property, 
like  other  property  of  the  estate,  is  subject  to  partition,  or  to 
be  sold  for  the  payment  of  debts.*  But  a  deed  by  the  surviving 
widow,  to  another,  of  the  property  in  consideration  of  a  support 
for  the  remainder  of  her  natural  life,  where  she  in  pursuance 
of  such  deed  continues  to  reside  upon  such  property,  is  not  of 
itself  an  abandonment^  And  as  the  occupancy  of  the  property 
by  the  guardian  of  the  minor  children  must  be  by  virtue  of  an 
order  from  the  proper  court,  to  protect  it  against  partition,*  so 


17  Zwernemann  v.  Von  Rosenberg, 
70  Tex.  626,  13  S.  W.  85. 

!•  Clementa  v.  Maury,  60  Tex.  Civ. 
App.  158,  110  S.  W.  185;  Ross  v. 
Martin,  104  Tex.  558.  140  S.  W.  432, 
141  S.  W.  518;  Wilkins  v.  Briggs,  48 
Tex.  Civ.  App.  596,  107  S.  W.  135; 
8ce  Phillips  v.  Price,  12  Tex.  Civ. 
App.  408,  34  S.  W.  784;  Glasscock 
V.  Stringer,  —  Tex.  Civ.  App.  — ,  33 
S.  W.  677. 

!•  Zwernemann  v.  Von  Rosenberg, 
76  Tex.  522,  13  S.  W.  485;  Sykes  v. 
Spcer,  —  Tex.  Civ.  App,  — ,  112  S. 
W.  422. 


*0  Roots  V.  Robertson,  93  Tex.  366, 
65  S.  W.  308. 

1  McMillan  v.  Hendricks,  —  Tex. 
Civ.  App.  — ,  46  S.  W.  859. 

•  Childers  v.  Henderson,  70  Tex. 
667,  13  S.  W.  481;  Anderson  v.  Mc- 
Gee,  —  Tex.  Civ.  App.  — ,  130  S.  W. 
1040.  But  see  Trammell  v.  Neal,  1 
Posey  Unrep.  Cas.  (Tex.)  61. 

•  Givens  v.  Hudson,  64  Tex.  471; 
Craddock  v.  Burleson,  21  Tex.  Civ. 
App.  260,  52  S.  W.  644. 

4  Wilson  V.  Fields,  —  Tex.  Civ. 
App.  —,  50  S.  W.  1024. 

»Osbom  v.  Osborn,  76  Tex.  494. 
13  S.  W.  638;  Gaines  v.  Gaines,  4 
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the  abandonment  of  such  occupancy  must  be  when  the  court 
directs  it  The  right  of  the  widow  to  the  use  of  the  homestead 
may  in  a  sense  be  said  to  be  absolute,  while  that  of  the  minor 
children  depends  upon  the  determination  of  the  probate  court 
in  the  exercise  of  a  proper  discretion.*  Upon  application  for  a 
partition,  if  it  appears  that  some  of  the  children  are  minors, 
and  that  their  right  to  the  use  of  the  same  has  never  been  deter- 
mined by  the  probate  court,  it  is  the  duty  of  the  court  to  arrest 
the  proceedings  until  such  right  can  be  passed  upon  by  appropri- 
ate proceedings.'' 

There  is  an  instance  where  the  surviving  widow  will  not  be 
entitled  to  the  exemptions  spoken  of  in  these  sections,  nor  to  any 
allowance  in  lieu.  We  have  seen  that  if  no  constituent  of  the 
family  remained  to  claim  the  exemption,  the  homestead,  like 
other  real  estate  of  the  deceased,  was  subject  to  partition  or  sale 
for  payment  of  debts.  And  if,  as  said  by  Mr.  J.  Lipscomb, 
in  an  early  case,  the  wife  has  wantonly  destroyed  the  harmony 
of  the  matrimonial  relation,  and  "voluntarily  withdrawn  from 
the  narrow  but  sacred  precincts  of  that  home  in  which  she  was 
protected  by  the  law,  .  .  .  and  is  no  longer  found  a 
priestess  ministering  at  the  household  altars,"  she  should  not 
be  permitted  to  claim  the  immunities  conferred  upon  one  recog- 
nizing and  fulfilling  those  sacred  duties.*  But  before  the  sepa- 
ration of  husband  and  wife  will  have  the  effect  of  depriving  the 
wife  of  her  rights  as  a  surviving  widow,  the  separation  must 
have  been  without  just  cause  upon  her  part.  For  it  would  be 
contrary  to  the  most  obvious  principles  of  justice  to  hold  that  a 
justifiable  abandonment  would  work  a  forfeiture  of  her  rights 
as  a  surviving  widow.  It  may  be,  however,  in  a  proper  case  that 
an  abandonment  by  the  wife  upon  good  excuse  will  defeat  her 
interests  in  the  husband's  homestead,  but  this  because  the  pro- 

Tex.  Civ.  App.  408,  23  S.  W.  465 ;       13  S.  W.  638 ;  BeU  v.  Read,  23  Tex. 

Modisette  v.  National  Bank,  23  Tex.      Civ.  App.  95,  56  S.  W.  684. 

Civ.  App.  689,  66  S.  W.  1007.  •  Trawick  v.  Harris,  8  Tex.  312; 

-^      .  ^  «,  ^       Earle  v.  Earle,  9  Tex.  630;  Sean  v. 

6  Garrison   v.   Ferguson,  -  Tex.      g^^^^  ^^  ^^^  g^^.  ^^^^^^^  ^  ^^^ 

Civ.  App.  — ,  54  S.  W.  247.  land,  46  Tex.  689 ;  Cockrell  v.  Cur- 

7  Osborn  v.  Osborn,  70  Tex.  494,      tis,  83  Tex.  105,  18  S.  W.  436. 
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bate  court  can  only  set  apart  the  homestead  of  the  family  to  the 
surviving  constituents,  and  if  the  same  be  not  in  fact  or  law  the 
homestead  of  the  wife  as  well  as  the  husband,  it  cannot  be  so 
set  apart ;  but  this  will  not  have  the  further  effect  of  depriving 
her  of  an  allowance  in  lieu  of  the  homestead,  which  does  not  in 
fact  exist  in  such  case,  nor  of  the  allowance  in  lieu  of  the  other 
exemptions.*  And  if  presumptions  are  indulged,  the  same  will 
be  in  favor  of  the  existence  of  grounds  for  the  separation  and 
the  allowance  of  her  rights  as  widow. *• 

Again,  only  those  who  are  lawfully  married  can  be  the  sur- 
viving husband  or  wife  contemplated  by  law.  Therefore  a  puta- 
tive wife,  or  one  whose  relation  to  the  deceased  was  merely  mere- 
tricious, would  not  be  entitled  to  the  exemptions  or  allowances." 
Nor  would  the  children  of  such  meretricious  marriage  be  pro- 
tected.** The  writer  thinks,  however,  the  last  proposition  can- 
not be  sustained  in  view  of  a  statute  making  legitimate  the  issue 
of  void  marriages."  Where  the  husband  survives,  there  is  no 
provision  for  setting  aside  the  exemptions  or  allowances  to  him 
and  the  minor  children,  as  in  case  of  the  survival  of  the  wife." 

§  599.  Abandonment  and  partition  of  homestead. 

The  rule  governing  the  partition  of  the  homestead  is  the  same 
where  there  has  been  an  administration  as  where  there  has  been 
none.  We  have  already  seen  that  no  partition  can  be  had  so 
long  as  the  survivor  elects  to  occupy  it,  or  the  guardian  of  the 
minor  children  is  permitted  by  order  of  the  probate  court  to 
occupy  it.**  During  the  life  of  the  parent  the  homestead  right 
of  the  child  is  asserted  through  such  parent,  in  the  absence  of 
an  order  authorizing  the  guardian  in  a  proper  case  to  occupy  the 
property  as  homestead,  and  on  abandonment  by  the  parent,  par- 

» Linares  v.  Linares,  93  Tex.  84,  308,  132  Am.  St.  Rep.  879,  116  S. 

63  S.  W.  579.  W.  43. 

10  Ibid.  WSee  Hayworth  v.  Williams,  56 

11  Walker  v.  Walker,  —  Tex.  Civ.  Tex.  Civ.  App.  179,  120  S.  W.  1138; 
App.  — ,  136  S.  W.  1]45:  Hayworth  ante,  §§  33,  37. 

V.  Williams,  102  Tex.  308,  132  Am.  H  Wiener  v.  Zweib,  —  Tex.  Civ. 

St.  Rep.  879,  116  S.  W.  43.  App.  — ,  128  8.  W.  699. 

l«  Hayworth  v.  Williams,  102  Tex.  W  See  ante,  §  577. 
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tition  may  be  had.**  The  rule  applies  to  both  residence  and 
business  homestead,"  but  only  as  to  property  owned  by  the  estate. 
A  partition  may  be  had  between  the  estate  and  another  owner, 
as  a  widow  or  heir  of  a  prior  marriage,"  and  apparently  between 
a  creditor  who  has  purchased  at  the  survivor's  foreclosure  sale, 
and  other  owners, — the  mortgage  and  sale  being  as  to  the  sur- 
vivor on  abandonment  of  the  use  of  the  homestead.** 

§  600.  Executory  contracts  of  deceased. 

"When  any  person  shall  sell  property  and  enter  into  bond  or 
other  written  agreement  to  make  title  thereto,  and  shall  depart 
this  life  without  having  made  such  title,  the  owner  of  such  bond 
or  written  agreement,  or  his  legal  representatives,  may  file  a 
complaint  in  writing  in  the  county  court  of  the  county  where 
the  letters  testamentary  or  of  administration  were  granted,  and 
cause  the  executor  or  administrator  to  be  cited  to  appear  at  a 
regular  term  of  the  court,  and  show  cause  why  a  specific  per- 
formance of  such  bond  or  other  written  agreement  should  not  be 
decreed;  and  such  bond  or  other  written  agreement  shall  be 
filed  with  such  complaint,  or  good  cause  shown  under  oath  why 
the  same  cannot  be  so  filed ;  and,  in  case  it  cannot  be  so  filed, 
the  same,  or  the  substance  thereof,  shall  be  set  forth  in  the  com- 
plaint." ~ 

Subsequent  articles  provide  for  the  hearing  of  such  complaint, 
and  the  making  of  an  order  directing  the  executor  or  adminis- 
trator to  execute  the  necessary  title  to  the  property  so  sold,  and 
declaring  the  legal  effect  of  such  instrument.* 

This  statute  confers  on  the  probate  court  jurisdiction  over 
executory  contracts  only.  When  there  are  conflicting  claims 
between  the  estate  and  some  other  person  to  specific  property, 
they  must  be  settled  in  some  other  than  the  probate  court.* 

Prior  to  the  act  of  February  2,  1844,  the  probate  court  had 

16  Williams  v.  Jones,  —  Tex.  Civ.  W  Spencer  v.   ScheU,  —  Tex.  — , 

App.  — ,  106  S.  W.  755.  173  S.  W.  867. 

n  White  V.    Yates,   —  Tex.   Civ.  M  Vernon's  Sayles*  Tex.  Civ.  SUt. 

App.  — ,  85  S.  W.  46.  art.  3518. 

li  Clements  v.  Maury,  50  Tex.  Civ.  1  Id.  arts.  3519-3520. 

App.  158,  110  S.  W.  185.  «  Wise  v.  0*Malley,  60  Tex.  588. 
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no  jurisdiction  to  enforce  specific  performance  of  a  contract  to 
convey  land,  and  its  attempted  order  in  that  respect  was  void.' 

Neither  under  the  statute  nor  independently  of  it  can  a  parol 
agreement  to  convey  land  be  specifically  enforced  after  the  death 
of  the  obligor.* 

The  value  of  this  statute  appears  to  be  limited  to  eases  of 
administration ;  but  we  have  already  seen  that  without  adminis- 
tration the  survivor  has  considerable,  and  perhaps  as  great^  pow- 
er, to  fulfil  the  executory  contracts  of  the  deceased.* 

§  601.  Adminittratkm  by  other  dian  turvhror. 

It  is  not  required  that  the  survivor  administer  the  estate  of  a 
deceased  married  person,  not  even  the  community  estate  of  the 
survivor  and  such  deceased  person.  It  is  a  preference  right 
merely,  where  no  preference  is  made  by  will.*  The  right  may 
be  waived  in  the  manner  pointed  out  by  law,'  or  even  by  long 
acquiescence  in  the  appointment  of  another.*  While  the  prefer- 
ence right  may  be  exercised  even  by  a  nonresident  widow,  she 
may  renounce  it  in  favor  of  another.*  The  preference  does  not 
extend,  however,  to  the  stepmother  to  the  guardianship  of  her 
stepchildren  as  against  blood  relatives  not  disqualified.** 

The  statute  names  insanity  as  a  disqualification  of  the  surviv- 
or for  the  administratorship,**  but  it  does  not  follow  that  there 
can  exist  no  other  disqualification.  If  the  survivor  is  an  unfit 
person,  the  court  is  not  bound  to  appoint  him.** 

Where  the  administration  is  by  another  than  the  survivor,  the 
comparative  rights  of  each  have  been  discussed  in  §  575. 

Executors  or  administrators  may  be  removed  for  the  causes 

S  Houston    V.    Killough,  80    Tex.  «  Mayes  v.  Houston,  61  Tex.  690; 

296,  16  S.  W.  56.  Kulin  v.  Israelson,  62  Tex.  221. 

♦  Masterson    v.    Stevens,  —   Tex.  •Stevens    v.    Cameron,    100    Tex. 

Civ.  App.  — ,  37  8.  W.  364.  51.5.  101  8.  W.  792. 

5  See  ante.  §580.  lO  Heinemier    v.    Arlitt    29    Tex. 

'  ^  ^  Civ.  App,  140,  67  S.  W.  1039. 

«  Vernon's  Sayles'  Tex.  Civ.  Stat.  jj  ^^.^   ^277 

"''*•  ^^^'  "  Shook  V.  Journeay,  —  Tex.  Civ. 

7  Id.  art.  3283.  App.  _,  149  s.  W.  406. 
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and  in  the  manner  pointed  out  by  law.^  This  includes  the 
power  to  remove  a  survivor  who  administers,  and  to  appoint 
another. 


§  602.  Payment  of  claimt. 

The  statutes  provide  for  the  presentment  and  classification 
of  claims  against  the  estate,^*  and  declare  that  the  allowance 
for  the  support  of  the  widow  and  minor  children  of  deceased 
shall  be  paid  in  preference  to  all  other  debts  or  charges  against 
the  estate,  except  the  funeral  expenses  and  expenses  of  last  sick- 
ness of  the  deceased.^  It  has  been  seen  that  the  exemptions  and 
allowances  in  lieu  thereof  are  no  part  of  the  estate  for  adminis- 
tration, but  are  delivered  outright  to  the  beneficiaries  named.** 

§  603,  Partitioiiy  distribiitioii,  and  final  setdemenL 

Appropriate  provisions  are  made  by  statute  for  the  partition, 
distribution,  and  final  settlement  of  estates  being  regularly  ad- 
ministered." 

The  county  court  has  jurisdiction  to  partition  the  estate  of 
a  decedent,  even  the  land,  among  the  widow  and  other  heirs," 
to  charge  the  respective  portions  with  the  necessary  expenses  of 
the  administration,"  to  adjust  the  equities  among  the  respective 
owners,*®  and  its  decrees  and  orders  within  the  scope  of  its 
jurisdiction  are  final  and  conclusive  on  collateral  attack.*  The 
partition  of  the  estate  is  done  by  commissioners  appointed  for 
that  purpose,*  and  comprehends  the  entire  estate  ready  for  par- 
tition, both  real  and  personal.* 


"Vernon's  Savles'  Tex.  Civ.  Stet. 
arts.  3393-330G. 

14  Id.  chapters  19  and  20. 
WId.  art.  3411. 

16  See  ante,  §§  594,  596. 

17  Vernon's  Savles*  Tex.  Civ.  SUt. 
chapters  26  and  27. 

1*  Case  v.  Penn,  —  Tex.  Civ.  App. 
— -,  62  S.  W.  801 ;  Greer  v.  Ford,  31 
Tex.  Civ.  App.  389.  72  S.  W.  73; 
Buchner  v.  Wait,  —  Tex.  Civ.  App. 
— ,  137  S.  W.  383. 
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W.  330. 

ISee  ante,  §  589;  Caruthers  v. 
Hadley,  —  Tex.  Civ.  App.  — ,  134  S. 
W.  757. 

«  Vernon's  Sayles*  Tex.  Civ.  Stat 
arts.  3537  et  seq. 

3  Sims  V.  Hixon,  —  Tex.  — ,  65  S. 
W.  35. 
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Property  that  cannot  be  fairly  partitioned  may,  on  a  special 
finding  of  the  court  to  that  effect,  be  set  apart  to  any  one  of 
the  distributees  who  is  willing  to  take  the  same  at  the  value  fixed 
by  the  court,*  and  the  decree  vesting  title  in  such  distributee 
becomes  a  link  in  his  chain  of  title,  whose  regularity  is  not  af- 
fected by  equitable  ownership  in  the  lands  of  others.*  The  ju- 
risdiction to  sell  where  no  distributee  accepts,  or  the  estate  can- 
not be  fairly  divided,  is  not  exclusive,  however,  and  a  creditor 
may  sue  the  survivor  in  any  court  having  jurisdiction  of  the 
subjectrmatter.*  Where  sale  is  made  it  is  not  required  that 
notice  be  given  the  heirs.''  Of  course,  only  distributees  are  af- 
fected by  the  limitation  as  to  values  on  a  sale  for  partition, 
since  purchases  by  others  need  only  to  be  confirmed.* 

In  the  distribution  the  homestead  and  other  exemptions  or 
allowances  are  not  to  be  considered,*  further  than  the  posses- 
sory rights  of  the  survivor  and  children  are  to  be  respected ;  and 
if  the  estate  can  be  partitioned  according  to  the  respective  in- 
terests of  the  distributees  setting  apart  to  the  survivor  the  ex- 
empt property  this  may  be  done,**  and  in  this  sense  such  prop- 
erty should  always  be  considered,  but  no  values  on  the  use  are 
ever  to  be  charged  in  the  partition. 

The  final  settlement  is  never  delayed  till  the  homestead  and 
other  exemptions  and  allowances  are  ready  for  partition,  for 
these  are  no  part  of  the  estate  for  administration.  When  the 
estate  has  been  fully  administered  it  is  the  duty  of  the  court 
to  render  a  partition  and  distribution,**  and  any  person  in- 
terested may  compel  such  settlement**    The  order  of  the  court 

4  Vernon's  Sayles*  Tex.  Civ.  Stet.  •  Griffin  v.  McKinney,  26  Tex.  Civ. 
arts.  3543-3546.                                           App.  432,  62  8.  W.  78. 

»  Grigsby  v.  May,  84  Tex.  240,  19  W  Higgins  v.  Higgins,  —  Tex.  Civ. 

S.  W.  343.  App.  — ,  129  S.  W.  162;  Hudgins  v. 

•  Wiseman  v.  Swain,  —  Tex.  Civ.  Sansom,  72  Tex.  229,  10  S.  W.  104; 

App.  — ,  114  S.  W.  146.  Meyers  v.  Riley,  —  Tex.  Civ.  App. 

7  Rye  V.  J.  M.  Guffey  Petroleum  — ,  162  S.  W.  966. 

Co.  42  Tex.  Civ.  App.  186,  96  S.  W.  "  Cobb   v.    Speers,   —   Tex.   Civ. 

622.  App.  — ,  49  8.  W.  666. 

5  Ibid.  "  McCorkle  v.  McCorkle,  26  Tex. 

Civ.  App.  149,  60  S.  W.  435. 
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declaring  the  administration  closed  exhausts  its  jurisdictioi 
and  it  cannot  thereafter  set  aside  sales  for  fraud." 

Bona  fide  settlements  between  heirs  and  administrator/^  an 
friendly  partitions  amongst  the  heirs,"  will  be  respected.  An 
where  in  a  partition  amongst  children  a  portion  is  charged,  i 
it  must  at  times  be,  with  the  superior  rights  of  the  survivor 
homestead  use,  such  impairment  or  detriment  is  to  be  consic 
ercd  in  the  partition." 

While  the  final  distributees  are  not  entitled  to  a  partition  c 
the  homestead  so  long  as  the  survivor  or  minor  children  throng 
their  guardian  occupy  the  same,  and  therefore  cannot  mail 
tain  a  suit  for  that  purpose,  yet  where  such  occupant  assert 
title,  or  an  interest  clearly  adverse  to  such  distributee,  he  ma 
sue,  and  have  his  rights  established,  subject,  of  course,  to  tfa 
superior  rights  of  the  survivor  or  children,  as  the  case  may  be. 
And  where  the  survivor  mortgages  her  interest  in  the  hora< 
stead,  as  she  may  in  a  proper  case,  the  purchaser  on  a  for< 
closure  might  be  entitled  to  a  partition,  as  against  other  adul 
owners." 

§  604.  Administration  onder  wilL 

"The  administration  of  an  estate  under  a  will  shall  in  all  r< 
spects  be  governed  by  the  provisions  of  the  law  respecting  tfa 
administration  of  intestates'  estates,  except  where  it  is  otherwis 
provided  by  law  or  by  the  provisions  and  directions  of  tfa 
will."  "  "Whenever  in  a  will  power  is  given  to  an  executor  t 
sell  any  property  of  the  testator,  no  order  of  the  county  judg 
shall  be  necessary  to  authorize  the  executor  to  make  such  sah 

UNicholBon   ▼.   Harvey,   —  Tex.  v.  Eggleston,  11  Tex.  Civ.  App.  a 

Civ.  App.  — ,  25  S.  W.  458;  Timmins  31  S.  W.  539. 

V.  Bonner,  68  Tex.  699.     See  also  16  Meyers  v.  Riley,  —  Tex.  Ci 

Long  V.  Wootera,  18  Tex.  Civ.  App.  App.  — ,  162  S.  W.  955. 

36,  46  S.  W.  166 ;  Routledge  v.  El-  n  Perkins  v.  Perkins,  —  Tex.  Ci 

mcndorf,  64  Tex.  Civ.  App.  174,  116  App.  — ,  166  S.  W.  915. 

S.  W.  156.  "  Spencer  v.  ScheU,  —  Tex.  - 

14  Hanlon  v.  Wheeler,  —  Tex.  Civ.  173  S.  W.  867. 

App.  — ,  45  S.  W.  821.  W  Vernon's  Sayles*  Tex,  Civ.  SUi 

1»  Cheek   v.    Hart,    —   Tex.    Civ.  art.  3376. 
App.  — ,  111  S.  W.  775;  McGilUvray 
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and  when  any  particular  directions  are  given  by  a  testator  in 
his  will  respecting  the  sale  of  any  property  belonging  to  his 
estate,  the  same  shall  be  followed,  unless  such  directions  have 
been  annulled  or  suspended  by  order  of  the  court."** 

"When  a  will  has  been  probated,  its  provisions  and  directions 
shall  be  executed,  unless  the  same  are  annulled  or  suspended  by 
order  of  the  court  probating  the  same  in  a  proceeding  instituted 
for  that  purpose  by  some  person  interested  in  the  estate."* 

"Any  person  capable  of  making  a  will  may  provide  in  his  will 
that  no  other  action  shall  be  had  in  the  county  court  in  relation 
to  the  settlement  of  his  estate  than  the  probating  and  recording 
of  his  will,  and  the  return  of  an  inventory,  appraisement,  and 
list  of  claims  of  his  estate."  * 

"I  wish  my  estate  to  be  kept  out  of  the  probate  court,"  or 
other  similar  language  indicating  the  desire  of  a  testator,  is  suf- 
ficient compliance  with  the  last  article  quoted ;  *  though  a  simple 
direction  that  no  bond  is  to  be  required  of  the  executor  is  not.* 
The  article  does  not  deprive  the  court  of  the  power  to  annul  the 
will.*  Such  executor  is  commonly  designated  as  an  independent 
executor,*  and  after  he  has  qualified  and  filed  the  inventory, 
etc.,  the  probate  court  has  no  jurisdiction  over  him  so  long  as  he 
continues  to  discharge  the  trust,''  but  the  probate  of  the  will 
cannot  be  dispensed  with.*  But  the  management  of  the  estate 
is  yet  an  "administration"  imder  the  law.* 

The  powers  of  an  independent  executor  are  simply  those  pre- 
scribed by  the  will,  and  he  is  entitled  to  the  possession  of  the 
estate  for  the  purpose  of  paying  debts,  even  though  the  sole 

M  Id.  art.  3374.  7  Holmes  t.   Johns,   56  Tex.   41 ; 

1  Id.  art.  3358.  Bennett  ▼.  Kiber,  76  Tex.  385,  13  S. 

«Id.  art.  3362.  W.   220;    Roberts   v.   ConneUee,   71 

•  Pierce  v.  VTallace,  48  Tex.  399.  Tex.  11,  8  S.  W.  626. 

4  Smithwick  v.  KeUy,  79  Tex.  564,  •  Patten  v.  Cox,  9  Tex.  Civ.  App. 

15  S.  W.  486;  Lewis  v.  Nichols,  38  299,    29    S.    W.    182;    Epperson    v. 

Tex.  54.  Reeves,  35  Tex.  Civ.  App.  167,  79 

»  Prather  v.  McClelland,  76  Tex.  S.  W.  846. 

574,  13  S.  W.  543.  STodd  v.  Willis,  66  Tex.  704,  1  S. 

«  EUis  v.  Mabry,  25  Tex.  Civ.  App.  W.  803. 
164,  60  S.  W.  572. 
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devise  has  lapsed  by  the  death  of  the  devisee,**  and  he  can  or 
dinarily  do  whatever  the  court  could  authorize  to  be  done,  wen 
the  estate  under  its  entire  control.** 

Such  executor  may  sell  property  when  the  will  authorizes  it 
without  an  order  from  the  probate  court." 

The  wife  may  be  made  independent  executrix  of  her  hus 
band's  estate,  or  of  the  community,  and  her  remarriage  scemi 
not  to  terminate  her  powers  to  act.**  Conveyances  made  bj 
the  executrix  need  not  be  reported  to  or  approved  by  the  court,*' 
and  any  character  of  property,  even  the  homestead,  may  be  thui 
conveyed.**  But  this  does  not  mean  that  by  will  the  owner  oi 
property  may  dispose  of  it  so  as  to  defeat  the  rights  of  the  sur 
vivor  and  minor  children  to  the  exemptions  or  allowances,  foi 
he  cannot  do  so.  As  already  seen,  the  administration  is  gov 
erned  by  the  provisions  of  law  respecting  administrations  gen 
erally.** 

A  widow  might  of  course,  by  accepting  the  provisions  of  i 
will  inconsistent  with  her  right,  whether  she  were  executrix  oi 
not,  estop  herself  by  election,  to  claim  her  homestead  or  avoic 
a  partition  of  it. 


10  Moore  v.  Bryant,  10  Tex.  Civ. 
App.  131,  31  S.  W.  223. 

11  Roy  V.  WhiUker,  92  Tex.  346, 
48  S.  W.  892,  49  S.  W.  367;  Alt- 
gelt  V.  Alamo  Nat.  Bank,  —  Tex. 
Civ.  App.  — ,  79  S.  W.  582 ;  Altgclt 
V.  Oliver  Bros.  —  Tex.  Civ.  App.  — , 
86  S.  W.  29;  Stevens  v.  Taylor,  -- 
Tex.  Civ.  App.  — ,  102  S.  W.  791; 
Mattingly  v.  Kelly,  —  Tex.  Civ. 
App.  — ,  124  S.  W.  483;  Parks  v. 
Knox,  —  Tex.  Civ.  App.  — ,  130 
S.  W.  203. 

1«  Howard  v.  Johnson,  69  Tex. 
655,  7  S.  W.  522;  De  Zbranikov  v. 
Burnett.  10  Tex.  Civ.  App.  442,  31 
S.  W.  71;  Freeman  v.  Tinsley,  — 
Tex.  Civ.  App.  — ,  40   S.  W.  835; 


Terrell  v.  McCown,  91  Tex.  231,  41 
S.  W.  2;  Stevenson  v.  Roberts,  2i 
Tex.  Civ.  App.  577,  64  S.  W.  230 
Coy  V.  Gaye,  —  Tex.  Civ.  App.  — 
84  S.  W.  441;  Haring  v.  Shelton 
103  Tex.  10,  122  S.  W.  13;  Dean  \ 
Furrh,  —  Tex.  Civ.  App.  — ,  124  S 
W.  431 ;  Wisdom  v.  Wilson,  —  Tex 
Civ.  App.  — ,  127  S.  W.  1 128. 

W  Holman  v.  Houston  Oil  Co.  — 
Tex.  Civ.  App.  — ,  152  S.  W.  886. 

14  Holmes  v.  Johns,  56  Tex.  41. 

l»  Brown  v.  McConnell,  56  Tex 
229. 

1*  See  Runnels  v.  Runnels,  27  Tex 
515;  Woolley  v.  Sullivan,  92  Tei 
28,  45  S.  W.  377,  46  S.  W.  629.  Se 
ante,  §  595. 
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§  605.  Administration  of  commun- 
ity property;  statutes. 

§  606.  Nature  of  survivor's  holding. 

§  607.  Paying  community  debts. 

§  608.  Exemptions. 

§  600.  What  are  assets  of  the  es- 
Ute? 

§  610.  Sales  by  the  survivor. 

§  611.  Same;  the  homestead. 

§  612.  Liens. 


§613.  Suits  by  and  against  sur- 
vivor. 

§  614.  Individual  liability  of  sur- 
vivor and  suits  on  bond. 

§  615.  Defective  and  irregular  pro- 
ceedings. 

§  616.  Joint  administration. 

§  617.  Closing  up  of  community  ad- 
ministration ;  distribution. 

§  618.  Remarriage  of  qualified  sur- 
vivor. 


§  605*  Adminutration  of  community  property;  ttatulet. 

"The  community  property  of  the  husband  and  wife,  except 
such  as  is  exempt  from  forced  sale,  shall  be  liable  for  all  the 
debts  contracted  during  marriage.  And  in  the  settlement  of 
such  community  estates  it  shall  be  the  duty  of  the  survivor, 
executor,  or  administrator,  to  keep  a  separate  and  distinct  ac- 
count of  all  the  community  debts  allowed  or  paid  in  the  settle- 
ment of  such  estates."  *^ 

"Where  the  husband  or  wife  dies  intestate  or  becomes  insane, 
having  no  child  or  children,  and  no  separate  property,  the  com- 
mon property  passes  to  the  survivor,  charged  with  the  debts 
of  the  community,  and  no  administration  thereon  or  guardian- 
ship of  the  estate  of  the  insane  wife  or  husband  shall  be  neces- 
sary."" 

"Where  the  wife  dies  or  becomes  insane,  leaving  a  surviving 
husband  and  child  or  children,  the  husband  shall  have  the  ex- 
clusive management,  control,  and  disposition  of  the  community 
property  in  the  same  manner  as  during  the  lifetime  or  sanity, 

"  Vernon's  Sayles^  Tex.  Civ.  SUt.  l«  Id.  art.  3593. 

art.  3502. 
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and  it  shall  not  be  necessary  that  the  insane  wife  shall  join  in 
conveyances  of  such  property,  or  her  privy  examination  and  ac- 
knowledgment be  taken  to  such  conveyances,  subject,  however, 
to  the  provisions  of  this  chapter."  " 

"The  husband  shall  within  four  years  after  the  death  of  the 
wife,  or  her  being  declared  insane,  as  provided  by  law,  when 
there  is  a  child  or  children,  file  a  written  application  in  the 
county  court  of  the  proper  county,  stating:  (1)  The  death 
of  his  wife,  or  that  she  has  been  declared  insane  by  a  court  of 
competent  jurisdiction,  and  the  time  and  place  of  her  death  or 
of  such  declaration;  (2)  that  she  left  a  child  or  children,  giv- 
ing the  name,  sex,  residence,  and  age  of  each  child;  (3)  that 
there  is  a  community  estate  between  the  deceased  or  insane  wife 
and  himself;  (4)  such  facts  as  show  the  jurisdiction  of  the  court 
over  the  estate;  (5)  asking  for  the  appointment  of  appraisers 
to  appraise  such  estate."*® 

"Upon  the  filing  of  such  application  the  county  judge  shall 
without  citation,  and  either  in  term  time  or  in  vacation,  by  an 
order  entered  upon  the  minutes  of  the  court,  appoint  appraisers 
to  appraise  such  estate  as  in  other  administrations."^ 

"It  shall  be  the  duty  of  the  surviving  husband,  with  the  as- 
sistance of  any  two  of  the  appraisers,  to  make  out  a  full,  fair, 
and  complete  inventory  and  appraisement  of  such  community 
estate,  and  the  husband  shall  attach  thereto  a  list  of  all  com- 
munity debts  due  the  estate,  and  such  inventory,  appraisement, 
and  list  shall  be  sworn  to  and  subscribed  and  returned  to  the 
court  within  twenty  days  from  the  date  of  the  order  appointing 
appraisers,  and  in  like  manner  as  in  other  administrations."* 

"The  surviving  husband  shall,  at  the  same  time  he  returns 
the  inventory,  appraisement,  and  list  of  claims,  present  to  the 
court  his  bond  with  two  or  more  good  and  sufficient  sureties, 
payable  and  to  be  approved  by  the  county  judge,  in  a  sum  equal 
to  the  whole  of  the  value  of  such  community  estate  as  shown  by 
the  appraisement,  conditioned  that  he  will  faithfully  administer 
such  community  estate,  and  pay  over  one  half  the  surplus  there- 
in Id.  art  3594.  1  Id.  art.  3696. 
W  Id.  art.  3696.                                           « Id.  art.  3597. 
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of  after  the  payment  of  the  debts  with  which  the  whole  of  such 
property  is  properly  chargeable,  to  such  person  or  persons  as 
shall  be  entitled  to  receive  the  same."* 

''When  any  such  inventory,  appraisement,  list  of  claims,  and 
bond  are  returned  to  the  county  judge,  he  shall,  either  in  term 
time  or  in  vacation,  examine  the  same  and  approve  or  disap- 
prove them  by  an  order  to  that  effect  entered  upon  the  minutes 
of  the  court,  and  when  approved  the  order  approving  the  same 
shall  also  authorize  such  survivor  to  control,  manage,  and  dis- 
pose of  such  community  property  in  accordance  with  the  pro- 
visions of  this  chapter."* 

"When  the  order  mentioned  in  the  preceding  article  has  been 
entered,  such  survivor,  without  any  further  action  in  the  county 
court,  shall  have  the  right  to  control,  manage,  and  dispose  of 
such  community  property,  real  or  personal,  in  such  manner  as 
may  seem  best  for  the  interest  of  the  estate,  and  of  suing  and 
being  sued  with  regard  to  the  same,  in  the  same  manner  as 
during  the  lifetime  of  the  deceased,  and  a  certified  copy  of  the 
order  of  the  court  mentioned  in  the  preceding  article  shall  be 
evidence  of  the  qualification  and  right  of  such  survivor."  * 

"The  survivor  shall  keep  a  fair  and  full  account  and  state- 
ment of  all  community  debts  and  expenses  paid  by  him,  and  of 
the  disposition  made  of  such  community  property,  and  upon  final 
partition  of  said  estate  shall  account  to  the  legal  heirs  of  the  de- 
ceased for  their  interest  in  such  estate,  and  the  increase  and  prof- 
its of  the  same,  after  deducting  therefrom  all  community  debts, 
unavoidable  losses,  necessary  and  reasonable  expenses,  and  a  rea- 
sonable commission  for  the  management  of  the  same."  * 

"Any  person  interested  in  such  community  estate  may  cause 
a  new  appraisement  to  be  made  of  the  same,  or  a  new  bond  may 
be  required  of  the  survivor  for  the  causes  and  in  like  manner 
as  provided  in  other  administrations."^ 

"It  shall  be  the  duty  of  the  survivor  to  pay  all  just  and  legal 

8  Id.  art  3598.  •  Id.  art.  3601. 

4  Id.  art.  3599.  7  Id.  art.  3602. 

•  Id.  art.  3600. 


812  MARITAL  RIGHTS. 

community  debts  as  soon  as  practicable,  and  according  to  the 
classification  and  in  the  order  prescribed  for  the  payment  of 
debts  in  other  administrations."* 

"Any  creditor  of  the  estate  whose  claim  has  not  been  paid 
in  full  may,  after  the  lapse  of  one  year  from  the  filing  of  the 
inventory,  appraisement,  list  of  claims,  and  bond  by  the  sur- 
vivor, cause  such  survivor  to  be  cited  to  appear  at  a  r^ular  term 
of  the  court  in  which  such  bond  has  been  filed,  and  make  an 
exhibit  to  the  court  in  writing  and  under  oath,  showing  fully 
and  specifically:  (1)  The  debts  that  have  been  presented  him 
against  such  community  estates  and  their  class;  (2)  the  debts 
that  have  been  paid  by  him,  and  those  that  remain  unpaid,  and 
the  class  of  each ;  (3)  the  property  that  has  been  disposed  of  by 
him  and  the  amount  that  has  been  received  therefor;  (4)  the 
property  remaining  on  hand ;  (5)  an  accoimt  of  losses,  expenses^ 
and  commissions."  * 

"When  such  exhibit  has  been  returned  to  the  court  and  filed, 
the  court  shall,  at  a  regular  term,  examine  the  same  and  hear 
exceptions  and  objections  thereto,  and  evidence  in  support  of 
or  against  the  same,  and  if  satisfied  that  the  estate  has  been 
fairly  administered  and  in  conformity  to  law,  and  that  there  re- 
mains no  further  property  of  such  estate  for  the  payment  of 
debts,  the  court  shall  enter  an  order  upon  the  minutes  approv- 
ing such  exhibit  and  directing  the  same  to  be  recorded  in  the 
minutes,  and  shall  also  in  such  order  declare  such  administra- 
tion closed."  *® 

"But  should  it  appear  to  the  court  from  such  exhibit  or  from 
other  evidence  that  such  estate  has  been  improperly  adminis- 
tered, or  that  there  are  still  assets  of  said  estate  that  are  liable 
for  the  payment  of  the  applicant's  debt  or  any  part  thereof,  and 
if  said  debt  be  for  the  amount  of  $1,000  or  less,  exclusive  of 
interest,  the  court  shall  order  citation  to  issue  for  the  sureties 
upon  the  bond  of  such  survivor,  citing  them  to  appear  before 
such  court  at  a  regular  term  thereof,  and  show  cause  why  judg- 
ment should  not  be  rendered  against  them  for  such  debt  and 

•  Id.  art.  3603.  10  Id.  art.  3606. 

» Id.  art.  3604. 
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costs,  which  citation  shall  be  returnable  as  in  other  civil  snits^ 
and  the  proceedings  in  such  case  shall  be  the  same  as  in  other 
civil  suits  in  said  court."  ^* 

^'Should  the  amount  due  and  payable  to  such  creditor,  exceed 
$1,000  exclusive  of  interest,  the  court  shall  enter  an  order  upon 
the  minutes  requiring  the  survivor  to  pay  such  debt  or  a  part 
thereof,  as  the  evidence  may  show  to  be  proper,  and  should  he 
neglect  to  pay  the  same  for  thirty  days  after  the  date  of  such 
order  the  creditor  may  have  his  action  in  the  district  court  of 
the  county  where  the  survivor's  bond  is  filed,  against  such  sur- 
vivor and  the  sureties  upon  his  bond ;  and  in  such  case  a  certi- 
fied copy  of  such  bond,  or  the  record  thereof,  and  of  the  proceed- 
ings and  orders  of  the  county  court  in  the  estate,  shall  be 
evidence  in  any  other  court."  " 

^^Should  the  survivor,  after  being  duly  cited,  fail  to  file  an 
exhibit  as  required,  the  court  shall  proceed,  in  accordance  with 
the  provisions  of  the  two  preceding  articles,  as  if  the  creditor's 
right  to  the  payment  of  his  claim  had  been  fully  established."  " 

"The  wife  may  retain  the  exclusive  management,  control,  and 
disposition  of  the  community  property  of  herself  and  deceased 
or  insane  husband  in  the  same  manner,  and  subject  to  the  same 
rights,  rules,  and  regulations  as  provided  in  the  case  of  the  hus- 
band, and  until  she  shall,  in  the  event  of  the  death  of  the  hus- 
band, marry  again."  ^* 

"The  use  of  the  words  'survivor'  or  'surviving*  in  the  above 
and  foregoing  articles  of  this  chapter,  where  no  other  designa- 
tion is  given,  shall  be  held  to  apply  as  well  to  a  sane  person  rep- 
resenting an  insane  person."  " 

"Upon  the  marriage  of  the  surviving  wife  she  shall  cease  to 
have  such  control  and  management  of  said  estate,  or  the  right 
to  dispose  of  the  same,  and  said  estate  shall  be  subject  to  ad- 
ministration as  in  other  cases  of  deceased  persons'  estates."  *• 

"After  the  lapse  of  twelve  months  from  the  filing  of  the  bond 
by  the  survivor,  the  persons  entitled  to  the  deceased's  share  of 
such  community  estate,  or  any  portion  thereof,  shall  be  entitled 

11  Id.  art.  3606.  M  Id.  art.  3609. 

l«  Id.  art.  3G07.  l»  Id.  art.  3610. 

M  Id.  art.  3608.  l«  Id.  art.  3611. 
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to  demand  and  have  a  partition  and  distribution  thereof  in 
the  same  manner  as  in  other  administrations."  " 

^'Whenever  such  insane  husband  or  wife  shall  have  recovered 
sanity,  then  all  action  hereunder  shall  cease,  and  report  shall 
be  made  under  oath  of  all  transactions  had  and  done  under  said 
proceedings,  and  said  report  shall  be  filed  and  recorded  in  the 
court  where  such  proceedings  were  had,  and  with  the  other 
papers  of  the  case.''  " 

''Persons  now  acting  as  guardians  of  the  estates  of  persons 
of  unsound  mind  shall  turn  over  the  estates  of  their  wards, 
where  the  wards  shall  be  married  persons,  upon  the  qualifica- 
tion of  the  sane  spouse,  as  provided  in  this  chapter/'  *• 

§  606.  Natare  of  sumror't  boldiiig. 

The  administration  of  community  property  by  the  survivor 
is  one  of  very  great  latitude  under  the  statute.  His  holding  is 
a  peculiar  one.  He  is  the  owner  in  his  own  right  of  one  half 
of  the  property,  and,  upon  qualifying  under  tbe  statute  and 
giving  the  bond  required,  acquires  over  the  whole  the  same  right 
of  management,  control,  and  disposition  exercised  by  the  hus- 
band during  the  existence  of  the  marriage.  The  manner  of  his 
administering  his  trust  is  not  defined  by  law.  A  bond  is  re- 
quired of  him,  of  ample  proportions  to  fully  protect  the  possible 
interests  of  creditors  and  distributees,  and  then  in  the  details 
of  the  control  of  the  estate  much  latitude  is  allowed  him.  His 
holding,  however,  is  in  trust,*'  and  therefore  not  adverse  to  the 
other  owners, — at  least  until  a  distinct  repudiation  of  their 
rights.*  The  survivor's  powers,  too,  are  much  broader  than  those 
of  an  ordinary  administrator.  He  may  make  any  contract  neces- 
sary in  connection  with  the  estate  he  represents,  as  for  the  em- 

"  Id.  art.  3612.  1  Wood  v.  Dean,  —  Tex.  Civ.  App. 

"Id.  art.  3613.  — ,  155  S.  V^.  363;   Wingo  v.  Rod- 

W  Id.  art.  3614.  der,   103  Tex.   150,   124  S.   W.  899, 

«•  Taylor  v.  Taylor,  —  Tex.  Civ.  s.  c.  —  Tex.  Civ.  App.  — -,  127  S.  W. 

App.   — ,   26   S.   W.   889;    Wood   v.  294;  Taylor  v.  Taylor,  —  Tex.  Civ. 

Dean,  —  Tex.  Civ.  App.  —,  155  S.  App.  — ,  26   S.  W.  889;    Miller  v. 

W.  363.  Miller,   34   Tex.   Civ.   App.   367,   78 

6.  W.  1085. 
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ployment  of  an  attorney,*  or  for  the  services  of  a  person  in  locat- 
ing land  certificates,*  and  the  like.  But  debts  contracted  by  him 
for  his  own  personal  advantage,  and  not  in  the  capacity  of  ad- 
ministrator, are  not  charges  on  the  whole  estate.*  He  is  not 
compelled  to  go  to  the  probate  court  for  authority  to  act  in  any 
case,  but  administers  the  estate  much  as  an  independent  exec- 
utor,* which  person  he  resembles  more  than  an  administrator.* 
Claims  against  the  estate  are  not  to  be  presented  to  him  for  al- 
lowance, nor  are  they  to  be  approved  by  the  county  judge.'' 

The  giving  of  the  bond  and  otherwise  qualifying  as  survivor 
does  not  make  such  survivor  the  owner  of  the  entire  community 
property,  nor  does  it  devest  the  children  of  their  interest  in  the 
same  as  such,  and  compel  them  to  look  alone  to  the  bond ;  *  on 
the  contrary,  her  control  is  as  community  administrator,  and 
not  as  unqualified  owner.  Witness  the  right  of  the  other  owners 
to  a  partition  after  one  year,  and  the  provision  that  upon  re- 
marriage the  estate  shall  be  open  to  administration  as  in  other 
cases.*  The  half  of  the  community,  in  such  case,  vests  in  the 
children,  charged,  of  course,  with  the  community  debts."  The 
powers  of  the  qualified  survivor,  however,  continue  until  final 
distribution,  or  until  they  are  otherwise  terminated,  as  provided 
by  law,  and  death  of  the  only  issue  of  the  deceased  wife  would 
not  terminate  them.^^  The  act  authorizing  a  community  ad- 
ministration did  not  have  the  effect  of  permitting  the  survivor 
to  qualify  and  dispose  of  the  entire  estate,  where,  under  the 


«  James  v.  Turner,  78  Tex.  241,  14 
S.  W.  674. 

8  Halbert  v.  Carroll,  —  Tex.  Civ. 
App.  — ,  25  S.  W.  1102. 

♦  Faris  v.  Simpson,  30  Tex.  Civ. 
App.  103,  69  S.  W.  1029. 

ft  Evans  v.  Taylor,  60  Tex.  422; 
Osborne  v.  Robinson,  —  Tex.  Civ. 
App.  — ,  35  S.  W.  327;  Woodley 
V.  Adams,  55  Tex.  530;  Carter  v. 
Conner,  60  Tex.  59;  Huppman  v. 
Schmidt,  65  Tex.  585;  Frank  v.  De 
Lopez,  2  Tex.  Civ.  App.  245,  21  S. 
V^^.  279. 


8  Huppman  v.  Schmidt,  65  Tex. 
583. 

7  0ppenheimer  v.  De  Lopez,  — 
Tex.  Civ.  App.  — ,  31  S.  W.  826. 

*  Hales  V.  Peters,  —  Tex.  Civ. 
App.  —,  162  S.  W.  386. 

9Faris  v.  Simpson,  30  Tex.  Civ. 
App.  103,  69  S.  W.  1029. 

10  Belt  V.  Cetti,  100  Tex.  92,  93 
S.  W.  1000. 

11  Drought  V.  Story,  —  Tex.  Civ. 
App.  — ,  143  S.  W.  361. 
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prior  laws  in  force  at  the  date  of  the  death  of  the  deceasei 
parent,  the  children  had  already  inherited  their  portion  of  th 
property." 

§  607.  Paying  commmiity  debts. 

The  first  provision  of  the  statutes  authorizing  a  communit 
administration  is  a  recognition  of  the  liability  of  the  commv 
nity  property  for  debts  contracted  during  marriage.  The  exist 
ence  of  the  debt  against  the  estate  is  a  question  to  be  determine 
by  the  survivor,  subject,  of  course,  to  his  being  held  to  accouo 
should  he  in  bad  faith  pay  where  he  was  not  liable,  and  no  pr« 
entation  and  allowance  by  the  court  is  required  or  necessarj 
After  a  long  lapse  of  time  the  presumption  of  the  existence  o 
debts  will  be  indulged  to  support  the  survivor's  deed,  and  sucl 
a  deed  made  to  pay  community  debts  is  binding  both  on  th 
survivor  and  the  minor  children  of  herself  and  deceased  hu« 
band."  The  payment  should  be  as  soon  as  practicable,  and  a( 
cording  to  the  classification  and  in  the  order  prescribed  for  th 
payment  of  debts  in  other  administrations.**  And  the  powe 
to  pay  includes  the  power  to  extend,  renew,  or  secure,  and  thu 
to  bind  the  community." 

It  has  been  held  to  be  the  duty  of  the  wife  who  has  qualifier 
under  the  statute,  to  pay  the  debts  of  the  community  to  the  en 
tent  of  the  community  property,  and  where  the  estate  is  ii 
solvent,  in  analogy  to  other  administrations,  to  pay  them  pr 
rata.  To  pay  out  all  the  assets  to  one  creditor  or  to  one  class  o 
creditors,  and  send  others  away  empty,  would  hardly  eompoi 
with  her  duty  to  faithfully  administer  the  estate."  On  th 
other  hand  it  has  since  been  held  that  such  qualified  survivin 


W  Magee  v.  Rice,  37  Tex.  483. 

18  Wolf  V.  Gibbons,  —  Tex.  Civ. 
App.  — ,  69  S.  W.  238,  citing  Hensel 
V.  Kegans,  79  Tex.  347,  15  S.  W. 
275;  Auerbach  v.  Wylie,  84  Tex. 
619,  19  S.  W.  856,  20  S.  W.  776;  see 
ante,  §  582. 

H  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  2603;  Albrccht  v.  Albrecht,  — 
Tex.  Civ.  App.  — ,  3;!  S.  W.  1076. 


W  Dashiell  v.  Moody,  44  Tex.  Cr 
App.  87,  97  S.  W.  843;  Echols  ^ 
Jacobs  Mercantile  Co.  38  Tex.  Ci' 
App.  65,  84  S.  W.  1082;  Morris  ' 
Morris,  47  Tex.  Civ.  App.  244,  10 
S.  W.  242;  Word  v.  Colley,  —  Te: 
Civ.  App.  — ,  143  S.  W.  257. 

l«  Evans  v.  Taylor,  60  Tex.  425. 
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wife  may  make  preferences  among  creditors  of  the  same  class 
and  pay  some  of  them  in  full  to  the  exclusion  of  others.^''  This 
last  decision,  in  which  a  writ  of  error  was  refused,  was  based 
on  Leatherwood  v.  Arnold,  66  Tex.  414,  1  S.  W.  173,  and  an- 
nounces a  rule  that  cannot  be  defended  in  the  light  of  later  de- 
cisions defining  the  nature  of  such  qualified  survivor's  holding.** 
The  decisions  hold  the  control  in  such  case  to  be  an  administra- 
tion, and  the  statutes  seem  to  contemplate  the  debts  shall  be 
paid  as  in  ordinary  administrations.  To  permit  of  preferences 
among  creditors  of  the  same  class  is  highly  inequitable,  for  al- 
though the  husband,  whether  before  or  after  the  wife's  death, 
is  personally  liable,  yet  upon  the  death  of  either  spouse  the 
title  to  one  half  the  community  vests  immediately  in  the  chil- 
dren where  there  are  children,  and  the  survivor  has  no  power 
to  convey  it,  except  to  pay  debts,  settle  equities,  or  otherwise  to 
serve  the  best  interests  of  the  estate.  Even  the  husband's  ordi- 
nary power  of  control  is  thus  limited.  But  the  wife  is  not  ordi- 
narily personally  liable,  and  the  property  is  charged  by  law 
with  the  debts  of  the  community,  and  the  holding  is  in  trust 
for  creditors  and  distributees.  So  that  the  better  rule  is  the 
debts  should  be  paid  as  in  ordinary  administrations.*^ 

§  608.  Exemptions. 

It  is  only  the  community  property  not  exempted  from  forced 
sale  that  is  liable  for  the  debts  of  the  marriage.  In  other  words, 
the  question  of  exemptions  and  allowances  is  controlled  by  the 
statutes  already  noticed ;  the  rights  of  the  surviving  constituents 
of  the  family  are  the  same,  whether  the  estate  left  be  the  sepa- 
rate estate  of  the  deceased,  or  a  community  estate  of  himself  and 
the  survivor.  The  widow  and  minor  children  do  not  lose  the 
rights  guaranteed  to  them  in  the  estate  of  the  deceased  husband 
simply  because  that  estate  may  be  a  community  estate,  and 
therefore  owned  in  part  by  such  widow.     No  different  rules 

n  Citizens*  Nat.  Bank  v.  Jones,  22  Civ.  App.  219,  89  S.  W.  815;  Hous- 

Tex.  Civ.  App.  45,  64  S.  W.  405.  ton  F.  k  M.  Ins.  Co.  v.  Swain,  — 

It  See  ante,  §  606.  Tex.  Civ.  App.  — ,  114  8.  W.  149. 
19  See  Latham  v.  Dawson,  40  Tex. 

M.  R.— 52. 
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in  this  respect  apply  to  the  administration  of  the  commnn 
estate  from  those  applicable  to  others.**  If  by  applying  fo: 
survivorship  administration  the  widow  and  children  lost  tfa 
homestead  and  other  exemptions  and  all  allowances,  there  woi 
be  little  to  commend  the  statute  authorizing  community 
ministrations,  which  is  ordinarily  understood  to  be  liberaliz: 
toward  the  surviving  partner.  True,  the  statutes  do  not  expn 
ly,  in  the  chapter  authorizing  such  administration,  provide 
the  setting  apart  of  the  allowances  and  exemptions,  but  it  is 
thought  that  such  was  necessary.  No  other  intention  can  be 
tributed  to  the  legislative  mind.  It  may  be  that  tlie  gene 
practice  is  not  to  make  such  orders  where  the  administratior 
by  the  survivor,  but  even  if  that  be  true,  we  have  seen  that 
failure  of  the  court  to  set  aside  the  exemptions  will  not  hi 
the  effect  of  subjecting  them  to  liability ;  and  certain  it  is  i 
if  the  administration  were  under  the  general  administrat 
statutes,  whether  set  apart  or  not,  they  would  be  exempt,  i 
it  is  thought  that  undeniably  the  same  results  will  follow  wh 
the  administration  is  by  a  surviving  husband  or  wife.^  In  t 
connection  the  following  observations  will  not  be  amiss:  1 
widow  is  entitled  to  a  year's  allowance  only  where  she  has  : 
a  sufficient  income  of  her  own.  In  any  case  one  half,  and 
others  all,  the  community  property  is  hers  after  the  commun 
debts  are  paid.  So  the  court  will  duly  consider  her  interest 
the  community  in  awarding  her  the  allowance  for  the  yei 
support.  Creditors  have  no  greater  rights  in  the  commun 
property  than  in  the  separate  estate  of  the  husband,  and  it  c 
not  be  conceived  how  their  rights  would  be  prejudicially  affec 
by  taking  the  exemptions  or  allowances  allowed  by  law,  fr 
the  community,  rather  than  the  deceased  husband's  separ 
estate.  The  results  to  them  are  the  same  in  both  cases, 
for  any  reason  property  which  would  ordinarily  be  exemp 
cannot  in  the  particular  instance  be  so  held,  the  order  cannot 
made  to  the  prejudice  of  one  whose  rights  are  jeopardiz 
Thus,  the  landlord's  lien  upon  certain  property  of  his  tenant 

«•  Green  v.  Raymond,  58  Tex.  80,      647 ;  Leatlierwood  v.  Arnold,  66  1 
44  Am.  Rep.  601.  414,  1  S.  W.  173. 

iSee  Nichols  v.   Oliver,   64   Tex. 
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superior  to  the  exemptions  of  the  statute,  and  consequently  to 
the  right  of  the  widow  and  minor  children  to  have  such  prop- 
erty set  apart  to  them.* 

• 

§  609.  What  are  anett  of  the  estate? 

If  we  are  correct  in  our  reasoning  in  the  foregoing  section, 
it  of  course  follows  that  property  which  would  not  be  considered 
assets  in  the  hands  of  an  ordinary  administrator  for  the  pay- 
ment of  debts  would  also  not  be  considered  assets  in  the  hands 
of  the  survivor.  That  the  homestead  and  other  exempted  prop- 
erty belonging  to  the  community  estate  of  a  deceased  husband 
and  surviving  widow  or  other  constituent  pass  to  such  widow 
or  other  constituent,  free  from  administration  and  the  rights 
of  creditors  where  the  estate  proves  to  be  insolvent,  has  been 
repeatedly  decided.'  And  equally  as  often  has  it  been  held  that 
the  homestead  formed  no  part  of  the  estate  for  administration,^ 
nor  the  other  exempted  property  where  the  estate  proved  insol- 
vent. Then  it  follows  that  the  survivor,  as  representative  of  the 
deceased's  estate,  has  no  greater  rights  in,  or  power  over,  the 
exempted  articles  of  the  estate  than  has  an  ordinary  executor 
or  administrator;  and  that  the  widow's  beneficial  interest  in, 
and  immunities  concerning  them,  are  the  same  in  each  case, 
whether  she  administers  the  estate  or  not. 

The  same  is  true  where  the  husband  survives.  Although  it 
is  true,  no  order  setting  apart  the  exemptions  to  him  is  to  be 
made,  yet  as  a  surviving  constituent  of  the  family  he  is  entitled 
to  the  exemption  ;*  and  such  property  is  no  part  of  the  estate  for 
administration.  It  has  been  repeatedly  held  that  the  homestead 
rights  of  the  survivor  are  the  same  whether  the  property  be  the 
community  or  the  separate  property  of  the  deceased.  In  no- 
event  is  the  homestead  any  part  of  the  estate  for  administration,, 
further  than  a  partition  may  be  ordered  before  the  close  of  ad- 

s  Champion  v.  Shumate,  90  Tex.  4  Ibid. ;  Telschow  ▼.  House,  10  Tex. 

597,  39  S.  W.  128,  362,  40  S.  W.  394.  Civ.  App.  671,  32  8.  W.  153,  and  au- 

8  See  Lacy  v.  Lockett,  82  Tex.  190,  thoritiea  cited. 

17  S.  W.  916;  Cameron  v.  Morris,  83  •  See  ante,  S  574;  Strong  ▼.  Elder. 

Tex.  14,  18  S.  W.  422;  Watson  v.  —  Tex.  Civ.  App.  — ,  125  S.  W.  374. 
Kaincy,  69  Tex.  319,  6  S.  W.  840. 
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ministration  if  the  permitted  uses  have  ceased,  and  anv  attem 
of  the  probate  court  to  sell  it  in  process  of  administration 
pay  debts  is  void.* 

J^^either  will  such  property  become  assets  in  the  hands  of  tl 
administrator,  upon  the  death  of,''  or  an  abandonment  by,'  tl 
sole  surviving  constituent.  Its  character  is  determined  as  < 
the  date  of  the  death  of  the  owner,  and  if  it  is  then  exem] 
under  the  Constitution  and  laws,  it  can  never  be  subjected 
the  debts  of  the  deceased,  whether  the  estate  be  solvent  or  ins< 
vent,  and  whether  the  court  has  made  an  order  setting  aside  tl 
exemptions  or  not.* 

But  upon  the  death  of  the  owner,  where  no  constituent  of  tl 
family  survives,  it  of  course  becomes  assets  in  the  hands  of  tl 
administrator  for  the  pajTuent  of  debts." 

Moreover,  the  provisions  of  the  Constitution  and  statute  a 
such  that  the  effects  in  this  respect  are  the  same  whether  tl 
estate  is  solvent  or  insolvent.**  The  homestead  and  other  e 
emptions  are  excluded  in  arriving  at  the  solvency  of  any  estat 
And  where  property  is  exempted  by  law  as  the  homestead,  tl 
probate  court  can  make  no  order  selling  it  for  any  purpose, 
is  not  to  be  administered  by  the  probate  court  at  all,**  furth 
than  to  make  the  order  setting  it  aside  from  the  administratio 
under  the  statute,  or,  in  a  proper  case,  partitioning  it  among 
its  owners.  It  has  been  decided  over  and  over  that  the  efTe 
of  setting  apart  the  homestead  or  other  exemptions  is  to  wii 
draw  the  same  from  the  administration,  but  not  to  affect  tl 
rights  of  those  owning  the  property,**  and  that  the  court  thenc 
forth  has  no  power  to  order  a  sale  of  such  property  to  pay  debt 


•  Childers  v.  Henderson,  76  Tex. 
664,  13  S.  W.  481;  Dignowity  v. 
Baumblatt,  38  Tex.  Civ.  App.  363, 
85  S.  W.  834. 

7Dorman  v.  Grace,  57  Tex.  Civ. 
App.  386,  122  S.  V^.  401. 

•  Hoefling  v.  Thulemeyer,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  102. 

9  American  Bonding  Co.  v.  Logan, 
—  Tex.  — ,  166  S.  W.  1132;  Hoefling 
V.  Hoefling,  —  Tex.  — ,  167  S.  W. 


210;    Wade  v.   Scott,  —  Tex.   C 
App.  — .,  145  S.  W.  675. 

10  Ross  V.  Martin,   104  Tex.  6i 

140  S.  W.  432,  141  S.  W.  518;  G: 
ens  V.  Hudson,  64  Tex.  471. 

11  Hoefling  V.  Thulemeyer,  —  T4 
Civ.  App.  — ,  142  S.  W.  102. 

1«  Wiener  v.  Zweib,  105  Tex.  2( 

141  S.  W.  771,  147  S.  W.  867. 

13  Simms  v.  Hixon,  —  Tex.  C 
App.  — ,  65  S.  W.  36. 
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and  that  a  purchaser  at  such  sale  acquires  no  title,  whether  he 
had  notice  of  the  homestead  character  of  the  property  or  not.** 

§  610.  Sales  by  the  survivor. 

The  principal  purpose  of  a  community  administration  is  to 
empower  the  survivor  legally  to  dispose  of  the  community  prop- 
erty, instead  of  relying  upon  the  equitable  right  to  dispose  as 
surviving  partner  without  administration."  Nor  is  it  wholly 
for  the  purpose  of  paying  debts,  for  that  power  exists  inde- 
pendently of  any  species  of  administration.  But  to  permit  an 
indiscriminate  and  unrestricted  disposition  of  the  estate  by  the 
survivor  would  be  to  ignore  the  rights  of  children  and  others 
in  the  estate;  hence  the  requirement  of  inventory,  lists,  and 
bond.  The  chief  feature  of  the  order  granting  the  administra- 
tion is  the  authority  given  the  survivor  to  control,  manage,  and 
dispose  of  the  property  in  such  manner  as  may  seem  best  for 
the  interest  of  the  estate.  But  since  we  have  seen  the  title  to  the 
property  of  the  deceased  is  vested  in  the  heirs,  devisees,  or  leg- 
atees, the  holding  of  the  qualified  survivor  is  as  an  administra- 
tor, or  independent  executor,  and  ordinarily  there  would  be  no 
power  to  sell  except  to  pay  debts.  Ordinarily  the  heirs  are  en- 
titled to  recover  the  interest  of  the  ancestor  in  the  community 
as  it  existed  at  the  time  of  the  descent  cast,  unless  it  has  been 
sold  in  the  payment  of  community  debts,  and  the  burden  of 
proof  rests  upon  the  person  claiming  under  a  purchase  to  show 
the  existence  of  facts  authorizing  such  sale,  or,  w^hat  is  the  same 
thing  in  law,  such  lapse  of  time  as  will  raise  a  presumption  of 
power."    And  the  power  to  sell  extends  to  sales  made  to  reim- 


W  Griffin  v.  Harris.  39  Tex.  Civ. 
App.  586,  88  S.  W.  493;  Withers  v. 
Patterson,  27  Tex.  500,  80  Am.  Dec. 
643. 

15  Davis   V.    McCartney,    04    Tex. 

r.84. 

WAkin  V.  Jefferson,  05  Tex.  137; 
Ashe  V.  Yinigflt,  65  Tex.  035;  Frank 
V  De  Ix)pez.  2  Tex.  Civ.  A  pp.  245, 
2]  S.  W.  279;  Fagan  v.  McVVhirter, 
71  Tex.  507,  0  S.  W.  077:  Moody  v. 
Smoot,  78  Tex.  119,  14  S.  W.  285; 


James  v.  Turner,  78  Tex.  241,  14  S. 
W.  674;  Watts  v.  Miller,  76  Tex.  13, 
13  S.  W.  16;  Zwernemann  v.  Von 
Rosenberg,  76  Tex.  522,  13  S.  W. 
485 ;  Leatherwood  v.  Arnold,  66  Tex. 
414,  1  S.  W.  173;  Davis  v.  McCart- 
ney, 64  Tex.  584;  Sanger  v.  Moody, 
60  Tex.  96;  Carter  v.  Conner,  60 
Tex.  52;  Ilollingsworth  v.  Davis,  62 
Tex.  438;  Porter  v.  Chronister,  68 
Tex.  53;  Hair  v.  Wood,  68  Tex.  77; 
Wilson  v.  Helms,  69  Tex.  680 ;  Press- 
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burse  the  survivor  for  expenditures  made  in  behalf  of  the  com- 
munity out  of  his  separate  estate." 

As  in  cases  of  no  administration,  if  the  sale  is  made  for  the 
bona-fide  purpose  of  paying  a  debt  the  purchaser  is  not  required 
to  see  to  the  application  of  the  proceeds.  He  is  only  required  to 
act  in  good  faith.^* 

It  is  held  the  survivor  may  thus  sell  the  exempt  property  for 
the  payment  of  debts,  whether  the  estate  be  solvent  or  insolvent,** 
and  where  the  sale  is  authorized,  it  of  course  binds  the  children 
and  other  heirs  of  the  deceased  as  well  as  the  survivor."* 


ley  V.  Robinson,  57  Tex.  453;  Wat- 
kins  V.  Hall,  57  Tex.  1;  Veramendi 
V.  Hutchins,  66  Tex.  414;  Woodley 
V.  Adams,  55  Tex.  530;  Johnson  v. 
Harrison,  48  Tex.  257;  Wenar  v. 
Stenzel,  48  Tex.  484;  Littleton  v. 
Giddings,  37  Tex.  109;  Magee  t. 
Rice,  37  Tex.  600;  Walker  v.  How- 
ard,  34  Tex.  478;  Wright  v.  Mc- 
Ginty,  47  Tex.  733;  Hill  v.  Parker, 
36  Tex.  650;  Burleson  v.  Burleson 
28  Tex.  418;  Tucker  v.  Brackett, 
28  Tex.  336;  Good  v.  Coombs,  28 
Tex.  50;  Allison  v.  Shilling,  27 
Tex.  454,  86  Am.  Dec.  622;  Mitchell 
V.  Marr,  26  Tex.  329;  Brewer  v. 
Wall.  23  Tex.  585,  76  Am.  Dec. 
76;  Thompson  v.  Cragg,  24  Tex. 
582;  Primm  v.  Barton,  18  Tex.  227; 
Duncan  v.  Rawls,  16  Tex.  478; 
Stramler  v.  Coe,  15  Tex.  211 ;  Jones 
V.  Jones,  15  Tex.  143;  Rob- 
inson V.  McDonald,  11  Tex.  385,  62 
Am.  Dec.  480;  Kirkland  v.  Little,  41 
Tex.  456;  Dickcrson  v.  Abernathy, 
1  Posey,  Unrep.  Cas.  (Tex.)  107; 
Levy  V.  Moody,  —  Tex.  Civ.  App.  — , 
87  S.  W.  20,1;  American  Nat.  Bank 
V.  First  Nat.  Bank,  52  Tex.  Civ. 
App.  519,  114  S.  W.  176;  Cockburn 
V.  Cherry,  —  Tex.  Civ.  App.  — ,  153 
S.  W.  161;  Carlton  v.  Oocblor,  94 
Tex.  03,  58  S.  W.  829 ;  but  see  Morse 
V.  Nibbs.  —  Tex.  Civ.  App    — ,  150 


S.  W.  766  (Power  not  dependent 
on  debts). 

"Jones  V.  Jones,  16  Tex.  143; 
Primm  v.  Barton,  18  Tex.  222;  Good 
V.  Coombs,  28  Tex.  61;  Dawson  v. 
Holt,  44  Tex.  174;  Wenar  v.  Sten- 
zel, 48  Tex.  488;  Johnson  v.  Harri- 
son, 48  Tex.  257 ;  Veramendi  v.  Hut- 
chins,  48  Tex.  631 ;  Sanger  v.  Moody, 
60  Tex.  97;  Wilson  v.  Helms,  69 
Tex.  680;  Ashe  v.  Yungst,  65  Tex. 
031;  Watts  v.  Miller,  76  Tex.  13, 
13  S.  W.  16;  Burleson  v.  Burleson, 
28  Tex.  383;  Leatherwood  v.  Ar- 
nold, 66  Tex.  414,  1  S.  W.  173;  Bur- 
kitt  V.  Key,  —  Tex.  Civ.  App.  — , 
42  S.  W.  231. 

WSee  ante,  §  581;  Sanger  t. 
Moody,  60  Tex.  96;  Walker  v.  Aber- 
crombie,  61  Tex.  69;  Moody  v.  But- 
ler, 63  Tex.  210;  Ashe  v.  Yungst,  65 
Tex.  631;  Morse  v.  Nibbs,  —  Tex. 
Civ.  App.  — ,  150  S.  W.  766. 

l»Ashe  v.  Yungst,  66  Tex.  631: 
Johnson  v.  Taylor,  43  Tex.  121; 
Tadlock  v.  Eccles,  20  Tex.  782,  73 
Am.  Dec.  213;  Brewer  v.  Wall,  23 
Tex.  585,  76  Am.  Dec.  76;  Grot- 
haus  V.  DeLopez,  57  Tex.  670;  Shan- 
non V.  Gray.  59  Tex.  252;  Nelms  v. 
Xagle,  —  Tox,  Civ.  App.  — ,  35  S. 
W.  60:   (but  see  post,  next  section). 

80  Wolf  V.  Gibbons,  —  Tex.  Civ. 
App.  — ,  60  S.  W.  238. 
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While  the  survivor  is  not  ordinarily  authorized  to  sell  the 
community  property  except  to  pay  debts/  yet  if  the  rights  of  in- 
nocent purchasers  intervene,  they  will  be  protected,*  and  the 
sale  will  be  upheld.  The  existence  of  debts  was  not  the  sole 
consideration  moving  to  the  sale.*  But  the  filing  of  a  bond  will 
not  have  the  effect  of  validating  a  sale  already  made  without  au- 
thority,* but  if  the  sale  be  only  negotiated,  and  the  conveyance 
not  actually  delivered  until  after  bond,  it  is  good,*  and  conveys 
the  entire  estate,  not  the  survivor's  interest  alone.*  And  again, 
the  survivor,  where  authorized  to  sell  himself,  may  do  so  through 
a  regularly  appointed  agent.''  But  if  the  bond  or  other  proceed- 
ings be  insufficient  to  authorize  the  survivor  to  sell,  and  he  be 
not  otherwise  authorized  by  the  existence  of  community  debts, 
his  attempt  to  convey  will  only  affect  his  interest  in  the  estate.* 
This,  of  course,  may  be  all  or  only  a  part,  according  as  there 
are  other  heirs  or  not.  The  right  to  dispose  includes  the  right 
to  mortgage  the  community,*  but  in  all  cases  the  obligation  must 
be  an  enforceable  one  against  the  community,  that  is  not  barred,^* 
or  otherwise  void,  voidable,  or  subject  to  defense. 

In  case  of  insanity  of  the  wife,  the  husband's  conveyance  of 
the  community  binds  only  his  own  share  in  that  estate  in  the 
absence  of  the  survivor's  bond,  as  in  ordinary  community  ad- 
ministrations.^^    This  loss  of  the  usual  power  to  control  and 


iMcAnulty  v.  Ellison,  —  Tex. 
Civ.  App.  — ,  71  S.  W.  G70. 

»  Citizens'  Nat.  Bank  v.  Jones,  22 
Tex.  Civ.  App.  45,  54  S.  W.  405; 
Wallis  V.  Dehart,  —  Tex.  Civ.  App. 
— ,  108  S.  W.  180;  Fidelity  A  D. 
Co.  V.  Wiseman,  103  Tex.  286,  124 
S.  W.  621,  126  S.  W.  1109;  Ruedas 
T.  O'Shea,  —  Tex.  Civ.  App.  — ,  127 
S.  W.  891 ;  Mitchell  v.  Schofield,  — 
Tex.  Civ.  App.  — ,  140  8.  W.  254; 
Norwood  v.  King,  —  Tex.  Civ.  App. 
— ,  155  S.  W.  366;  Eddy  v.  Boeley, 
34  Tex.  Civ.  App.  116,  78  S.  W.  565. 

•  Cage  V.  Tucker,  29  Tex.  Civ. 
App.  586,  69  S.  W.  426. 

4  Griffin  v.  Ford,  80  Tex.  501. 


»  Culp  V.  Jmies,  —  Tex.  Civ.  App. 
— ,  24  S.  W.  1123;  Ford  v.  Cowan, 
84  Tex.  129. 

0  Green  v.  Grissom,  53  Tex.  432; 
Withrow  V.  Adams,  4  Tex.  Civ.  App. 
438,  23  S.  W.  437;  Leatherwood  v. 
Arnold,  68  Tex.  414,  1  8.  W.  173. 

7  Withrow  v.  Adams,  4  Tex.  Civ. 
App.  438,  23  8.  W.  437. 

•  Wilson  V.  fields,  —  Tex.  Civ. 
App.  — ,  50  8.  W.  1024. 

9  Jordan  v.  Imthurn,  51  Tex.  278. 

10  Jackson  v.  Stone,  —  Tex.  Civ. 
App.  — ,  155  8.  W.  960. 

11  Gibson  v.  Pierce,  —  Tex.  Civ. 
App.  —,  146  8.  W.  983. 
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convey  the  community  by  the  husband  is  by  force  of  the  statu 
in  such  instances. 

§  611.  Same;  the  homestead. 

If  the  homestead  be  the  property  of  the  surviving  husbai 
or  wife,  there  can  be  no  question  of  his  or  her  right  to  sell  tl 
same."  For  the  only  inhibition  to  be  found  anywhere  again 
the  owner's  selling  the  homestead  is  in  the  case  of  its  belongii 
to  the  husband,  when  he  is  forbidden  to  sell  except  upon  tl 
consent  of  the  wife.  Where  there  is  no  wife  the  inhibition  c« 
have  no  application.  If  the  wife  survives,  and  the  homestei 
be  her  separate  property,  there  is  no  authority  for  setting  apa 
any  interest  whatever  therein  to  any  children  that  may  survi^ 
their  father's  death.  For  the  probate  homestead  of  the  wido 
and  children  is  to  be  set  apart  from  the  estate  of  a  decease 
person,  not  a  living  one.  A  sale,  then,  by  the  owner  of  the  ii 
is  not  a  sale  by  the  representative  of  any  estate.  We  have  see 
that  the  community  property  in  the  hands  of  the  survivor 
charged  with  the  debts  of  the  marriage,  and  that  the  surviv< 
has  authority,  whether  qualified  under  the  statute  as  survivor  < 
not,  to  sell  the  community  property  for  the  discharge  of  thei 
debts.  If  the  husband  be  the  survivor,  there  is  no  reason  1 
say  the  rule  does  not  obtain  with  equal  force  though  the  properl 
be  the  homestead  of  such  surviving  husband  and  his  minor  chi 
dren,  and  even  though  the  estate  be  insolvent.  It  has  been  heL 
and  correctly  too,  that  he  has  the  power  to  sell  it  for  the  pa; 
ment  of  debts."  His  power  to  thus  sell  is  not  derived  froi 
article  3599  of  the  statutes  authorizing  the  survivor  upon  ord< 
of  the  court  to  dispose  of  the  community,  for  this  order  hi 
reference  only  to  such  assets  of  the  estate  as  are  subject  to  en 
ministration.    It  exists  independently  of  any  species  of  admini 

l«  Brewer  v.  Wall,  23  Tex.  589,  76  App.  — ,  139  S.  W.  69 ;   Wiener 

Am.  Dec.  76;  Tadlock  v.  Ecclea,  20  Zweib,  105  Tex.  262,  141  S.  W.  77 

Tex.  782,  73  Am.  Dec.  213.  147  S.  W.  867;  Morse  v.  Nibbs, 

WWatkins   v.    Hall,    57    Tex.    1;  Tex.  Civ.  App.  — ,  150  S.  W.  76( 

Ashe  V.  Yungst,  65  Tex.  631 ;  Fagan  Morgan  v.  Lomas,  —  Tex.  Civ.  Ap 

V.  McWhirter,  71  Tex.  567,  9  S.  W.  — ,  159  S.  W.  869. 
677;  Jones  v.  Harris,  —  Tex.  Civ. 
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tration  and  of  the  article  mentioned^  and  is  not  affected  one 
way  or  another  by  his  qualifying  under  the  statute.  If  the  wife 
survives,  and  there  be  no  other  constituent,  the  community 
homestead  belonging  to  her  exclusively,  she  may  sell  it,  or  ex- 
change it  for  another  which  may  itself  be  exempt.**  But  here 
again  her  act  is  not  the  act  of  the  legal  representative  of  the 
decedent's  estate,  but  the  act  of  the  heir  and  owner.  Where 
there  are  surviving  minor  children  as  well  as  widow,  and  the 
estate  is  insolvent,  it  has  also  been  held  that  the  widow  mav  sell 
the  homestead,  having  filed  the  inventory,  bond,  etc."  But  the 
correctness  of  this  holding  there  is  much  room  to  doubt.  Now, 
the  administrator  is  entitled  to  the  possession  of  such  property 
only  of  the  estate  as  is  not  exempted  by  law  from  forced  sale, 
and  is  therefore  subject  to  his  administration  and  to  sale  for 
the  payment  of  debts."  The  admitted  power  of  the  surviving 
husband  to  sell  the  homestead  of  an  insolvent  estate  where  there 
are  minor  children  is  not  by  virtue  of  his  having  qualified  as 
survivor  and  given  bond,  but,  as  before  stated,  exists  independ- 
ently of  administration  proceedings  altogether;  and  in  selling 
it  he  violates  no  provision  either  of  Constitution  or  statute. 
For  his  minor  children  do  not  inherit  a  homestead  privilege  in 
the  land  simply  because  it  was  the  homestead  of  their  mother, 
and  as,  before  her  death,  they  may  be  deprived  of  it  by  a  sale 
by  their  parents  made  in  accordance  with  law,  so  after  her  death 
they  may  be  deprived  of  it  by  a  sale  made  by  their  father  if  it 
be  his  separate  property,  or  if  it  be  community  property,  where 
the  sale  is  made  to  pay  community  debts.  Their  rights  as  heirs 
attach  only  to  the  residue  after  payment  of  such  debts.  This 
is  true  unless  the  legislature  has  somewhere  conferred  other 
rights  upon  them  than  the  ordinary  rights  of  the  family  home- 
stead and  of  inheritance  of  community  property;  and  this  the 
legislature  has  not  done.  Nowhere  does  the  act  concerning  ad- 
ministrations in  any  way  give  the  minor  children,  or  others, 
any  peculiar  or  additional  rights  and  privileges  in  the  home- 
stead or  other  exemptions,  in  the  event  of  the  death  of  the  mother 

14  Schneider  v.  Bray,  59  Tex.  668.  l«  Vernon's  Sayles*  Tex.  Civ.  Stat. 

15  Johnson  v.  Taylor,  43  Tex.  121 ;       art.  3235. 
Cordier  v.  Cage,  44  Tex.  532. 
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and  survival  of  the  father.  Then  the  statutes  of  administration 
neither  confer  nor  deny  the  power  of  the  surviving  husband  to 
sell  the  homestead ;  and  his  sale  not  being  as  qualified  survivor, 
nor  the  homestead  being  any  part  of  the  estate  for  administra- 
tion, his  bond,  if  he  has  qualified  as  such  survivor,  is  not  the 
authority  for  making  such  sale,  and  is  hence  not  a  protection 
to  anyone.  But  how  is  the  case  where  the  wife  survives  the 
husband?  The  l^islature  has  seen  fit  to  make  special  provi- 
sions for  such  a  contingency,  and  those  provisions  evidently 
were  intended  to  work  some  sort  of  change  in  respect  to  the 
rights  of  those  mentioned  as  its  beneficiaries.  Where  the  wife 
survives,  the  provision  is  made  that  the  exempted  property  shall 
be  set  apart,  or  an  allowance  in  lieu  of  it,  to  the  widow  and 
minor  children  and  unmarried  daughters  remaining  with  the 
family,  and  that  the  homestead  and  other  exemptions  and  allow- 
ances are  to  be  delivered  to  the  widow  and  children  or  to  their 
guardian  as  provided  by  the  act.  And,  further,  that  the  home- 
stead and  other  exemptions  or  allowances,  in  the  event  the 
estate  proves  to  be  insolvent,  are  to  belong  to  such  widow  and 
children  absolutely,  free  from  the  debts  of  the  estato;  and,  fur- 
ther, that  the  homestead  shall  not  be  partitioned  among  its 
owners  so  long  as  the  widow  sees  fit  to  use  or  occupy  it  as  a 
homestead,  or  the  guardian  of  the  children  may  by  order  of  the 
proper  court  be  permitted  to  occupy  it  for  his  wards.  Now  the 
right  of  the  children,  through  their  guardian,  to  occupy  the 
homestead,  is  equal  to  the  right  of  the  widow  to  occupy  it.  Both 
must  concur  in  an  abandonment  of  it  before  it  is  subject  to  a 
partition  among  its  o^vners.  The  children's  right  may  exist 
where  the  wife's  does  not.  She  may  have  forfeited  her  right 
altogether.  The  widow  cannot  by  an  abandonment  subject  it 
to  partition  where  the  proper  court  still  permits  the  guardian 
of  the  minor  children  to  occupy  it.  How,  then,  can  she  sell  it 
and  thus  deny  them  the  right  of  occupancy  ?  Or  how  can  she 
sell  their  interest  at  all  ?  She  owns  but  a  moiety  therein,  and 
is  a  cotenant  with  the  other  owners,  whose  rights  are  equal  to 
hers  unless  she  has  special  powers  by  virtue  of  her  qualifying 
as  survivor.  For  the  homestead  of  the  probate  law  is  as  much 
for  the  benefit  of  the  minor  children  and  unmarried  daughters 
remaining  with  the  family  as  for  the  widow.     And  where  the 
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estate  proves  insolvent^  it  is  specially  set  apart  to  them  freed 
from  all  debts  save  certain  ones  therein  specified.  Does  the 
giving  of  the  bond  as  survivor  authorize  her?  The  exempted 
articles  of  the  estate  form  no  part  of  the  estate  for  administra- 
tion, whether  the  same  be  administered  by  an  executor,  adminis- 
trator, or  surviving  widow.  Neither  of  these  representatives  is 
entitled  to  them  in  his  or  her  representative  capacity.  The  bond 
is  liable  and  conditioned  only  that  she  will  faithfuUy  administer 
the  community  estate  and  pay  over  the  surplus,  etc.  And  the 
exempted  property  being  no  part  of  the  estate  for  administra- 
tion, as  we  have  already  seen,  the  administrator's  sureties  are 
not  liable  for  his  conversion  of  what  is  no  part  of  the  estate." 
The  bond  is  no  more  the  authority  for  the  widow's  selling  than 
it  is  for  the  husband's  selling ;  and  in  neither  case  can  it  be  the 
authority,  for  the  reason  already  stated,  that  the  homestead  is 
no  part  of  the  estate  to  be  administered.  Then  the  power  to 
sell  in  each  case  must  come  from  some  other  source.  It  exists 
with  the  husband  because  of  the  general  power  of  the  survivor 
to  sell  community  property  for  the  payment  of  debts,  and  of 
the  absence  of  any  legislation  in  any  way  restricting  his  right; 
and  does  not  exist  in  favor  of  the  surviving  widow  because,  by 
the  insolvency  of  the  estate,  it  is  set  apart  freed  from  the  rights 
of  creditors,' and  charged  with  the  equal  right  of  occupancy  by 
the  minor  children  until  its  abandonment  for  such  purposes, 
when  it  is  ready  for  distribution  among  its  owners.  Provisions 
of  the  statute  apply  in  the  latter  case  that  do  not  apply  in  the 
former.  If  no  distinction  is  to  be  made  between  the  rights  of 
the  minor  children  where  the  wife  survives,  and  those  cases 
where  the  husband  survives,  then  the  statute  comes  to  naught, 
and  the  direct,  statutory  grant  of  homestead  privileges  and 
other  immunities  made  to  them  is  meaningless.  Where  the  hus- 
band survives,  their  rights  are  inherited  rights ;  that  is,  through 
him,  only;  where  the  wife  survives,  they  are  the  grant  of  the 
law,  and  they  may  well  be  said  to  "take  by  purchase,  and  not  by 
descent"     The  statement  met  with  in  many  of  the  cases,  that 

n  Woerner,  Am.  Law  of  Adminis-       19    Fla.   438;    Reeves  v.   Steele,   2 
tration,  212;  Brandt,  Suretyship  &       Head,  647. 
Guaranty,  §$  584,  585;  Pace  v.  Pace, 
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^^children  have  no  interest  in  the  homestead,  as  such,  as  agaii 
the  surviving  parent,"  *•  is  inaccurate  where  the  wife  sur\'iv 
for,  as  already  pointed  out,  in  that  event  the  minor  childr 
have  homestead  rights,  independently  of  the  rights  of  the  si 
viving  wife,  and  which  she  has  no  power  to  deprive  them  of 
abandonment,  waiver,  sale,  or  otherwise. 

While  the  surviving  husband  may  seU  the  homestead  to  p 
community  debts,  or  mortgage  it  for  sueb  purpose,**  he  cann 
where  no  such  debts  exist,  sell  or  encumber  it  for  the  support 
the  minor  children." 


§  612.  liens. 

From  the  earliest  times  the  homestead  of  a  decedent  has  be 
held  liable  for  the  unpaid  purchase  money.  By  statute  alrea< 
noticed,  it  is  liable  only  for  unpaid  purchase  money,  taxes,  ai 
improvements  contracted  for  in  such  manner  as  to  be  bindi: 
upon  the  wife.*  Since  the  inhibition  now  in  our  Constituti' 
concerning  liens  upon  the  homestead,  few  questions  can  aris 
formerly  there  were  many.  But  now,  as  then,  all  liens  n 
within  the  three  classes  named  are  subordinate  to  the  rights 
the  surviving  widow  and  children.*  But  the  probate  homeste 
of  the  widow  and  children  is  subordinate  to  all  claims  for  t 
purchase  money,'  to  mortgages  executed  upon  the  property 
pay  ofif  such  purchase  money,*  to  all  claims  for  taxes,*  and 


1*  See  Morse  v.  Nibbs,  —  Tex.  Civ. 
App.  — ,  150  S.  W.  766. 

19  Watts  V.  Miller,  76  Tex.  13,  13 
S.  W.  16;  Lacy  v.  Rollins,  74  Tex. 
566,  12  S.  VV.  314. 

80  Thompson  v.  Cra^g,  24  Tex. 
597;   Bell  v.  Schwarz,  56  Tex.  353. 

1  Ante,  §  694;  Vernon's  Sayles' 
Tex.  Civ.  Stat.  art.  3427. 

«  Robertson  v.  Paul,  16  Tex.  472; 
Giddings  v.  Crosby,  24  Tex.  295; 
Blair  v.  Thorp,  33  Tex.  38 ;  McLane 
V.  Paschal,  47  Tex.  365,  74  Tex.  20, 
11  S.  W.  837;  Black  v.  Rockmore,  60 


Tex.  88;  Abney  v.  Pope,  52  T 
288;  Griffie  v.  Maxey,  58  Tex.  21 
See  Wiener  v.  Zweib,  105  Tex.  2i 
141  S.  W.  771,  147  S.  W.  867;  pri 
mortgage;  Clarke  v.  First  N 
Bank,  —  Tex.  Civ.  App.  — ,  150 
W.  203,  prior  pledge. 

«Munroe  v.  Munroe,  54  Tex.  C 
App.  320,  116  S.  W.  878. 

*  Hensel  v.  International  Bldg. 
L.  Asso.  85  Tex.  215,  20  8.  W.  1 

6  State  V.  Jordan,  25  Tex.  C 
App.  17,  59  S.  W,  826,  60  S.  ' 
1008. 
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liens  for  improvements  contracted  for  in  accordance  with  law/ 
Nor  does  the  existence  of  a  lien  upon  property  prevent  its  heing 
appropriated  for  exemptions  or  allowances,  unless  such  lien  be 
a  vendor's  lien/  or  one  acknowledged  in  such  manner  as  to  be 
binding  upon  the  wife,*  though  such  lien  will  prevent  the  gen- 
eral appropriation  of  the  property  by  the  survivor  in  disregard 
of  the  rights  of  the  holder.' 

The  probate  court  has  the  power  to  determine  the  prior  rights 
of  claimants  of  liens  on  the  property  of  the  estate,  as  against  the 
rights  of  the  widow  and  children  to  the  exemptions  and  allow- 
ances ;  and  where  it  makes  an  order  setting  aside  the  property 
or  selling  the  same,  to  make  up  the  allowances,  it  will  be  bind- 
ing, whether  right  or  wrong,  until  regularly  set  aside. *' 

§  613.  Suits  by  and  against  survivor. 

In  proportion  to  the  enlarged  powers  of  the  survivor  as  an 
administrator  over  those  of  the  ordinary  administrator,  are  the 
privileges  of  suing  and  liabilities  of  being  sued  increased.  The 
survivor,  imlike  the  ordinary  administrator,  is  not  so  closely 
under  the  scrutinizing  e^e  of  the  probate  court ;  he  need  not  ask 
permission  to  sue,  nor  need  creditors  obtain  permission  to  sue 
him.  They  need  not  present  their  claims  to  survivor  or  court 
for  allowance,**  as  the  court,  after  delivering  into  the  hands  of 
the  survivor  the  estate,  has  practically  nothing  to  do  with  his 
management  of  it.  The  court  has  the  power,  however,  where  a 
creditor's  claim  has  not  been  paid  at  the  expiration  of  one  year. 


•  Telschow  V.  House,  10  Tex.  Civ. 
App.  671,  32  S.  W.  153;  Hoatherly 
V.  Little,  —  Tex.  Civ.  App.  — ,41 
S.  W.  79. 

^  FoBsett  V.  McMahan,  86  Tex. 
652.  26  S.  W.  979,  098;  Fulton  v. 
National  Bank,  26  Tex.  Civ.  App. 
115,  62  S.  W.  84. 

»  Ford  V.  Sims,  93  Tex.  586,  57  S. 
W.  20;  Pickett  v.  Gleed,  39  Tex. 
Civ.  App.  71,  86  S.  VV.  946;  King  t. 
Summerville,  —  Tex.  Civ.  App.  — , 
80  S.  W.  1050;  Parian  &  O.  Co.  v. 
Davi»,  —  Tex.  Civ.  App.  — ,  74  S. 


W.  951;   but  see  Krueger  v.  Wolf, 
12  Tex.  Civ.  App.  167,  33  S   W.  663. 

9  Embree-McLean  Carriage  Co.  y. 
Johnson,  —  Tex.  Civ.  App.  — ,  85 
S.  W.  1021. 

10  Harrison  v.  Oberthier,  40  Tex. 
385;  see  ante,  §  589;  Wade  v. 
Frcese,  —  Tex.  Civ.  App.  — ,  71  S. 
W.  69;  Tiboldi  v.  Palms,  34  Tex. 
Civ.  App.  318,  78  S.  W.  726,  s.  c. 
97  Tex.  414,  79  S.  W.  23 ;  See  Ford 
V  Sims,  93  Tex.  586,  57  8.  W.  20. 

11  Osborne  v.  Robinson,  —  Tex. 
Civ.  App.  — ,  35  S.  W.  327. 
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to  cause  the  survivor  to  be  cited  to  render  a  report  of  the  con- 
dition of  his  estate,  to  the  end  that  the  court  may  determine 
whether  or  not  there  are  assets  of  the  estate  subject  to  the  pay- 
ment of  such  claim.  If  it  appears  that  there  are  such  assets,  and 
the  claim  is  within  the  jurisdiction  of  the  county  court,  the 
action  is  transferred  to  the  civil  docket  of  that  court,  and  the 
suit  maintained  as  other  civil  causes.  If  the.  amount  exceeds 
the  jurisdiction,  then  the  creditor  is  relegated  to  his  action  in 
the  district  court."  But  indeed  it  is  doubtful  if  even  this  appli- 
cation to  the  court  to  compel  an  account  is  necessary  to  author- 
ize a  suit  by  a  creditor.  Under  the  article  authorizing  it,  the 
probate  court  can  only  discover  the  wrong ;  it  cannot  give  redress. 
If  it  direct  the  survivor  to  pay,  that  person  may  force  a  suit 
by  ignoring  the  order,  and  in  such  suit  make  any  defense  that 
his  report  to  the  probate  court  might  have  embraced.  The  act 
does  not  confine  the  creditor  to  this  remedy."  Nor  is  it  neces- 
sary that  the  court  should  authorize  the  survivor  to  maintain 
a  suit  for  the  recovery  of  the  property  of  his  estate.  The  gen- 
eral order  directing  him  to  control,  manage,  and  dispose  is  suf- 
ficiently comprehensive  to  embrace  the  power.  He  may  do  this 
without  administration,^^  and  certainly  his  qualifying  under 
the  statute  will  not  take  away  the  power.  If  judgment  be  re- 
covered against  a  survivor  for  a  community  debt,  execution  can 
issue,  to  be  levied  upon  the  community  property,  whether  the 
execution  be  so  directed  or  not." 

§  614.  Individual  liability  of  survivor  and  suits  oo  bond. 

Independently  of  any  administration,  the  surviving  husband 
is  liable  for  the  community  debts.  Not  so  with  the  wife."  She 
may  be  sued  as  survivor,  not  because  they  are  her  debts,  but 
because  she  has  undertaken  to  administer  the  estate  for  the  pur- 
pose of  paying  the  debts,  and  to  the  extent  that  she  is  the  rep- 
resentative of  the  estate  she  is  liable.    The  liability  not  being 

U  Nichols  V.  Oliver,  64  Tex.  647.  M  Hollingsworth  ▼.  Davis,  62  Tex. 

iSHuppman  v.  Schmidt,  65  Tex.  438. 

.'S83 ;  Frank  v.  DeLopez,  2  Tex.  Civ.  16  Leatherwood  v.  Arnold,  66  Tex. 

App.  245,  21  S.  W.  279.  414,  1  S.  W.  173;  see  ante,  i  670. 

14  Ante,  §  686. 
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a  personal  one,  the  judgment  should  not  be  against  her  in  her 
individual  capacity,  but  only  as  representative  of  the  estate,  to 
the  end  that  the  funds  of  the  estate  only  may  be  taken."  While 
the  pleadings  should  show  an  excuse  for  suing  her,**  that  is,  a 
liability,  yet  it  cannot  be  materia,l  in  such  a  suit  to  prove  that 
there  are  assets  of  the  estate,  since  if  there  are  none  she  is  un- 
harmed." But  the  husband  may  be  sued  regardless  of  the  exist- 
ence of  community  assets,  for  the  very  good  reason  that  the 
debts  are  his  debts  individually,  and  his  separate  estate,  as  well 
as  the  assets  of  the  community  estate,  is  liable.  Either  surviving 
husband  or  wife  may  create  a  personal  liability  to  either  credi- 
tors or  heirs  by  a  conversion  of  the  funds  of  the  estate,  and  if  a 
devastavit  be  shown,  both  survivor  and  bondsmen  are  liable  at 
the  suit  of  any  person  injured ;  *•  which  suit  may  be  brought  in 
any  county  where  any  one  of  the  obligors  resides.*  The  injured 
person  may  be  a  creditor,  distributee,  or  an  administrator  de 
bonis  nonJ  And  the  liability  of  the  survivor  and  his  bondsmen 
applies  to  all  the  property  of  the  estate,  whether  the  same  has 
been  inventoried  or  not* 

The  employment  by  the  widow  of  the  funds  of  the  estate  to 
improve  her  separate  property  is  such  a  use  as  to  make  her  and 
her  bondsmen  liable  as  for  a  devastavit,^  or  the  improvements 
themselves  might  in  a  proper  case  be  reached  and  sold  by  credi- 
tors or  heirs.* 

We  have  seen  that  the  surviving  husband  may  sell  the  com- 
mimity  homestead  for  the  purpose  of  discharging  community 
debts,  and  to  the  demands  of  others  interested  therein  the  dis- 
charged debt  is  a  complete  answer.    But  if  he  sells  it  and  con- 


n  Tucker  v.  Brackett,  28  Tex. 
337;    Wheeler  v.  Selvidge,  30  Tex. 

407. 

"Frank  v.  DeLopez,  2  Tex.  Civ. 
App.  245,  21  S.  W.  279. 

i9  6onnell  v.  Prince,  11  Tex.  Civ. 
App.  399,  32  S.  W.  855. 

«0  Brackett  v.  Devine,  25  Tex. 
Supp.  195;  Frank  v.  DeLopez,  2  Tex. 
Civ.  App.  245,  21  8.  W.  279;  Neaves 
V.  Griffin,  —  Tex.  Civ.  App.  — ,  80 
S.  \V.  420. 


1  Citizens'  Nat.  Bank  t.  Jones,  22 
Tex.  Civ.  App.  46,  64  S.  W.  405. 

S  Brown  v.  Seaman,  66  Tex.  628. 

•  Richardson  v.  Overleesc,  17  Tex. 
Civ.  App.  378,  44  8.  W.  308. 

4  Neaves  v.  Griffin,  —  Tex.  Civ. 
App.  — ,  80  8.  W.  420. 

ft  Ibid.;  Maddox  v.  Summerlin,  92 
Tex.  487,  49  S.  W.  1033,  60  S.  W. 
587. 
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verts  the  proceeds  to  his  own  use,  he  is  certainly  liable  to  the 
other  owners,  if  any,  for  their  proportional  part  of  the  same; 
and  it  has  been  held  that  his  bondsmen  are  liable  as  well.^  But 
if  we  were  correct  in  our  observations  with  reference  to  the 
widow's  lack  of  power  to  sell  the  homestead,"'  the  same  rule 
would  not  apply  to  her  bondsmen.  While,  of  course,  she  would 
be  liable  personally  for  a  conversion  of  property  belonging  to 
her  children,  her  bondsmen  would  not  unless  the  property  be- 
longed properly  to  the  estate.  The  distinction  between  the 
devolution  of  the  homestead  upon  the  death  of  the  wife  and  of 
the  husband,  which  we  have  already  sufliciently  noticed,  is  prob- 
ably sufficient  to  authorize  this  difference  between  the  liability 
of  the  bondsmen  of  the  husband  and  those  of  the  widow.  But  it 
will  be  observed  that,  in  the  cases  cited  as  authority  for  holding 
the  husband's  bondsmen  liable  for  his  disposition  of  the  home- 
stead, it  does  not  appear  that  any  question  arose  concerning  the 
power  of  the  husband  to  sell  the  homestead  as  representative  of 
the  estate,  and,  for  reasons  already  stated,  the  homestead  may 
be  assets  of  the  estate  where  the  husband  survives,  whilst  it  may 
not  if  the  wife  survives.  In  an  action  on  the  bond,  to  entitle 
one  to  recover,  a  breach  of  its  conditions  to  "faithfully  adminis- 
ter such  estate  and  pay  over  one  half  of  the  surplus  thereof  after 
payment  of  all  debts  with  which  the  whole  is  properly  charge- 
able" must  be  alleged  and  proved.  It  is  not  sufficient  to  show 
merely  that  the  principal  had  received  of  the  community  suf- 
ficient property  above  the  exemptions  to  pay  such  claim.* 

Again,  where  it  appears  the  assets  were  insufficient  to  pay  all 
claims,  and  there  has  been  such  maladministration  as  to  make 
the  survivor  and  her  bondsmen  liable,  the  measure  of  a  credi- 
tor's recovery  is  his  pro  rata  of  the  estate  squandered  or  distrib- 
uted ;  *  and  when  such  devastavit  is  committed  a  right  of  action 
arises  at  once  in  favor  of  the  creditors,  heirs,  or  other  injured 
persons,  though  where  the  plaintiffs  are  minors,  they  are  not 

•  Linskie   v.    Kerr,   —   Tex.    Civ.  »  Bergstroem  v.  State,  58  Tex.  92. 

App.  — ,  34  S.  W.  765;  Richardson  » Houston,    F.   &   M.   Ins.    Co.   v. 

V.  Overleese,  17  Tex.  Civ.  App.  376,  Swain,  —  Tex.  Civ.  App.  — ,  114  S. 

44  S.  VV.  308.  W.  149;  see  ante,  §  607. 

7  Ante,  §  611. 
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barred  in  the  assertion  of  such  rights  merely  because  the  ad- 
ministrator of  their  ancestor's  estate  is  barred."  This  for  the 
reason  that  such  administrator  does  not  take  the  legal  title  to 
the  property  of  the  estate,  which  is  vested  in  the  heirs  subject 
to  the  payment  of  debts. 

The  existence  of  valid  and  unpaid  claims  against  the  estate  is 
no  defense  in  the  bondsmen's  favor  against  an  action  by  the 
heirs  for  a  devastavit  by  the  community  survivor.** 

If  the  survivor  disposes  of  the  community  estate,  and  invests 
the  proceeds  in  other  lands,  taking  the  legal  title  in  his  own 
name,  in  such  manner  as  to  embarrass  the  heirs,  as  by  the  home- 
stead claim  of  a  second  wife,  such  heirs  may  sue  on  the  com- 
munity bond,  without  being  compelled  to  accept  the  land  as  a 
part  of  the  estate,  or  they  may,  if  the  equities  require,  have  a 
trust  declared  in  it  in  their  favor." 

§  615.  Defective  and  irregular  proceedings. 

The  decisions  have  been  somewhat  liberal  in  supporting  the 
eflForts  of  the  survivor  to  comply  with  the  law  r^ulating  com- 
munity administrations ;  "  a  substantial  compliance  with  the 
terms  of  the  statute  being  held  to  be  sufficient.  The  survivor 
sold  property  on  the  day  after  the  filing  of  the  inventory  and 
appraisement,  and  before  the  court  had  "recorded"  such  in- 
ventory and  appraisement ;  the  sale  was  valid."  Under  the  law 
of  1856  the  failure  to  return  the  appraisement  was  not  ma- 
terial ;  "  but  under  a  subsequent  act  it  was  said  to  be  essential." 
Mere  irregularities  in  the  mode  and  manner  of  making  the  in- 
ventory and  appraisement  will  not  vitiate  a  sale,"  and  since  such 
inventory  and  appraisement  are  for  the  benefit  of  heirs  and 
creditors,  defects  therein  do  not  restrict  the  liability  of  the  sur- 

10  Belt  V.  Cetti,  100  Tex.  92,  93  WHerron,  Prob.  Guide,  450. 
S.  W.  1000.  M  Dawson  v.  Holt,  44  Tex.  174. 

11  Belt  V.  Cetti,  53  Tex.  Civ.  App.  W  Cordier  v.  Cage,  44  Tex.  532. 
302,  118  S.  W.  241.  MKirkland  v.  Little,  41  Tex.  458. 

12  Graham  v.  Miller,  26  Tex.  Civ.  "  Pratt  y.  Godwin,  61  Tex.  331. 
App.    5,    62    S.    W.    113;    Hales    v. 

Peters,  —  Tex.  Civ.  App.  — ,  162  S. 
W.  386. 

M.  R.— 53. 
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viyor,^  nor  charge  a  purchaser  with  notice  of  omission  of  liens 
that  might  affect  his  title  had  he  known  of  their  existence.^ 

Upon  failure  to  file  a  new  bond  when  required,  the  survivor 
is  in  effect  removed  from  the  management  of  the  estate.  And 
where  an  order  removing  him  is  entered,  the  administrator  ap- 
pointed to  succeed  him  may  sue  on  the  old  bond,  if  it  had  been 
approved,  for  the  value  of  the  assets  wasted.**  The  order  ap- 
proving the  bond  gives  the  survivor  power  to  control,  manage, 
and  sell  the  estate  in  the  manner  permitted  by  law,  and  is  not 
limited  to  that  portion  of  the  estate  shown  in  the  inventory ;  * 
and  the  orders  generally  are  conclusive  as  to  all  questions  of 
jurisdiction  and  facts  necessarily  decided.* 

That  the  bond  does  not  equal  in  amount  the  value  of  the  com- 
munity estate  does  not  affect  the  right  of  the  survivor  to  manage 
and  dispose ;  *  nor  will  the  fact  that  the  wife  did  not  sign  and 
swear  to  her  inventory  render  her  deed  executed  as  survivor 
open  to  collateral  attack.*  But  a  bond  not  conditioned  to  faith- 
fully administer  the  estate  and  pay  over  the  surplus,  as  provided 
by  law,  is  insufficient  to  authorize  a  sale.  A  bond  obligating  the 
widow  to  faithfully  perform  her  duties  as  administratrix  of  her 
husband's  estate  is  not  such  a  bond.^ 

Again,  an  entry  by  the  judge  upon  his  docket  of  the  approval 
of  the  inventory,  appraisement,  and  bond  of  the  survivor  au- 
thorizes such  survivor  to  act,  notwithstanding  the  law  requires 
the  order  approving  such  inventory,  appraisement,  and  bond  to 
be  entered  upon  the  minutes  of  the  court,  as  well  as  those  in- 
struments themselves  when  approved;  and,  further,  that  the 
order  should  authorize  such  survivor  to  manage,  control,  and 
dispose  of  the  community  property  in  accordance  with  the  provi- 
sions of  law ;  such  approval  by  the  judge  being  considered  the 

i*Huppman  v.  Schmidt,  65  Tex.  'Alexander    v.    Barton,    —    Tex. 

583.  Civ.  App.  — ,  71  S.  W.  71. 

i»  Thomas  v.  First  Nat.  Bank,  —  8  Jordan  v.  Imthum,  51  Tex.  276. 

Tex.  Civ.  App.  — ,  127  S.  W.  844.  «  Green  v.  Grissom,  53  Tex.  432; 

«0  Brown  v.  Seaman,  65  Tex.  628.  Long  v.  Walker,  47  Tex.  173;  With- 

1  Green    v.    White,    18    Tex.    Civ.  row  v.  Adams,  4  Tex.  Civ.  App.  438, 

App.  509,  45  S.  W.  389;  Thomas  v.  23  S.  W.  437. 

First  Nat.  Bank,  —  Tex.  Civ.  App.  »  Wilson   v.   Fields.  -—  Tex.   Civ. 

— ,  127  S.  W.  844.  App.  — ,  50  S.  W.  1024. 
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authority  for  the  survivor  to  act,  and  sufficient  authority  as  well 
for  the  entry  in  the  minutes  of  the  legal  effect  of  such  order.* 
And  an  order  made  in  vacation  requiring  additional  security, 
but  which  is  never  entered  in  the  minutes,  will  not  be  admissible 
for  the  purpose  of  showing  that  the  survivor  had  no  authority, 
after  such  entry,  to  act.^  But  where  the  only  authority  for  the 
surviving  wife's  acts  was  her  application  under  the  statute  for 
the  appointment  of  appraisers,  and  an  instrument  sworn  to  by 
two  of  the  three  appraisers,  purporting  to  be  an  appraisement  of 
all  the  property  owned  by  the  deceased,  and  there  were  no  orders 
in  any  manner  authorizing  her  to  act,  she  was  not  lawfully 
authorized  to  represent  the  community  of  herself  and  deceased 
husband  as  survivor  under  the  statute.* 

Where  a  widow  appeared  in  court  in  a  pending  cause,  and 
consented  that  judgment  should  be  rendered  against  her  in  such 
manner  as  amounted  to  an  admission  of  her  liability  as  sur- 
vivor, the  court  presumed  that  she  had  been  regularly  appointed 
and  qualified,  nothing  to  the  contrary  appearing.* 

Proceedings  regular  within  themselves  do  not  constitute  evi- 
dence that  the  person  making  the  application  and  receiving  the 
appointment  as  community  survivor  is  really  the  wife  of  the 
person  named  in  the  application  as  the  deceased.** 

§  616.  Joint  administrations. 

While  it  is  out  of  the  ordinary  for  a  court  to  grant  adminis- 
tration upon  two  estates,  or  upon  the  estates  of  two  deceased 
persons,  nevertheless,  there  is  nothing  in  the  law  forbidding  it, 
and  where  it  can  be  done  no  valid  objection  can  be  urged  against 
it.  Especially  in  the  case  of  husband  and  wife  where  the  estate 
is  often  largely  community,  little  difficulty  can  be  experienced 
in  its  administration  in  such  manner.  A  proper  observance  of 
the  liability  of  each  estate  for  its  own  debts  is  the  principal  thing 
to  be  noticed.** 

«  Green    v.    White,    18   Tex.    Civ.  "  Roche  v.  LoveU,  74  Tex.  191,  11 

App.  609,  46  S.  W.  389.  S.  VV.  1079. 
7  Ibid.  11  Grande  v.  Herrera,  16  Tex.  533; 

»  Busby  V.  Davis,  67  Tex.  323.  Stephenson  v.  Marsalis,  11  Tex.  Civ. 

9  Womack  v.  Shelton,  31  Tex.  592.  App.  1G2,  33  S.  W.  383;  Halbcrt  v. 
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§  617.  Closmg  up  of  community  administratioii;  dittribntioii. 

After  the  lapse  of  twelve  months  "  any  person  entitled  to 
the  deceased's  share  of  such  estate,  or  any  part  thereof,  may 
compel  a  distribution,  as  in  other  administrations,"  and  the  dis- 
trict court  has  power  to  compel  such  survivor  to  make  the  dis- 
tribution," or  it  may  be  done  in  the  county  court  as  in  other 
administrations.**  So,  too,  there  may  be  a  closing  up  of  the 
administration,  when  in  response  to  a  citation  issued  at  the 
instance  of  a  creditor  the  survivor's  report  shows  that  there 
remain  no  assets  subject  to  the  payment  of  debts,  and  the  court 
is  satisfied  that  the  estate  has  been  fairly  administered  in  accord- 
ance with  law;  an  order  may  then  be  entered  declaring  such 
administration  closed.**  But  it  is  held  that  there  exists  no  au- 
thority for  the  survivor  to  seek  a  discharge  at  his  own  instance; 
that  the  power  to  compel  a  distribution  by  one  interested  does 
not  at  all  imply  the  power  of  the  survivor  to  seek  his  own  dis- 
charge." And  it  would  seem  that,  considering  the  very  great 
latitude  allowed  a  community  survivor,  his  liability  should  not 
be  determined  except  upon  a  full  hearing  by  some  tribunal 
having  jurisdiction,  where  all  the  parties  interested  may  be 
heard.'  The  county  court  not  having  authority  to  hear  such 
application,  it  should  not  grant  such  discharge ;  **  though  the 
interested  owners  may  themselves  agree  upon  a  partition  and 
distribution  of  the  estate,  and  a  judgment  entered  upon  such 
friendly  partition  discharging  the  survivor  would  be  upheld 
under  article  3612  of  the  statutes." 

It  is  the  surplus  remaining  after  payment  of  just  debts  with 


Carroll,  —  Tex.  Civ.  App.  — ,  25  S. 
W.  1102;  Williams  v.  Howard,  10 
Tex.  Civ.  App.  627,  31  S.  W.  835. 

12  Houston  F.  &  M.  Ins.  Co.  v. 
Swain,  —  Tex.  Civ.  App.  — ,  114 
S.  VV.  149. 

18  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  3612. 

M  lluppnian  v.  Schmidt,  Go  Tex. 
583;  Guy  v.  Metcalf,  83  Tex.  37,  18 
S.  VV.  419. 

WMcGillivray  v.  Eggloston,  11 
Tex.  Civ.  App.  35,  31  S.  VV.  539. 


W  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  3605. 

"  Presaler  v.  Wilke,  84  Tex.  344, 
19  S.  W.  436;  Huppman  v.  Schmidt, 
65  Tex.  583;  Roy  v.  WhiUker,  — 
Tex.  Civ.  App.  — ,  60  S.  W.  491; 
Cheek  v.  Hart,  —  Tex.  Civ.  App.  — , 
111  S.  W.  775. 

WHerron,  Prob.  Guide,  §  690,  p. 
484. 

1«  Cheek  v.  Hart,  —  Tex.  Ciy.  App. 
— ,  111  S.  W.  775. 
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which  the  property  is  chargeable,  that  the  distributees  are  en- 
titled to  receive.  And  it  has  been  held  that  the  distributees 
were  not  restricted  in  their  rights  to  an  action  on  the  bond  for  a 
conversion  of  the  property  of  the  estate,  but  might,  if  they  de- 
sired, maintain  an  action  to  recover  the  profits  and  gains  arising 
from  an  employment  by  the  survivor  of  the  community  funds,** 
or,  in  a  proper  case,  to  charge  with  a  trust,  property  purchased 
by  the  survivor  with  funds  of  the  estate.^ 

Upon  the  recovery  of  sanity  of  the  insane  husband  or  wife, 
an  account  must  be  rendered  and  all  proceedings  in  the  probate 
court  cease.  This  implies  a  restoration  of  the  ward  to  his  com- 
munity  righta.« 

Where  the  community  estate  of  the  deceased  husband  and 
surviving  wife  is  in  process  of  administration  under  the  general 
administration  laws,  and  the  wife  dies,  such  death  does  not  with- 
draw the  commimity  estate  from  administration,  but  the  acts 
of  the  administrator  had  thereafter  are  valid.* 

The  survivor  must  account  to  the  heirs  or  distributees  for 
the  property  of  the  estate  as  it  came  into  his  hands,  subject,  of 
course,  to  a  proper  use  and  disposition  for  the  purposes  of  ad- 
ministration. This  would  make  him  liable  for  claims  received, 
with  interest,  where  not  shown  to  be  uncollectible,*  for  rents, 
interest,  profits,  and  increase  of  the  estate;  but  he  cannot  be 
charged  for  his  own  use  and  occupancy  of  the  property,  to  which 
he  is  entitled  as  a  cotenant  with  them.*  After  a  final  decree 
partitioning  the  property  amongst  the  owners,  in  which  pro- 
ceeding the  interested  persons  were  before  the  court,  and  set- 
tling the  accounts  of  the  survivor,  it  is  too  late  to  complain  of  a 
lack  of  authority  to  make  conveyances  pending  the  administra- 
tion, since  the  decree  is  binding  on  them.* 

«0  Worst   V.    Sgitcovich,    —   Tex.  «  Lawson  v.  Kelly,  82  Tex.  457,  17 

Civ.  App.  — ,  46  S.  W.  72.  S.  W.  717. 

1  Graham  v.  Miller,  20  Tex.  Civ.  *Koppelmann  v.  Koppelmann,  - 

App.    5,    62    S.    W.    113.  -   C,  A         oo    em  A      mmrn      earn 

*^*  *  See  ante,  §§  574,  577,  685. 

«  Vernon's  Sayles*  Tex.  Civ.  Stat.  a  Withrow  v.  Adams,  4  Tex.  Civ. 

art.  3613.    See  ante,  §  201.  App,  438,  23  S.  W.  437. 
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§  618.  Remarriage  of  qualified  sorvivor. 

We  have  already  seen  that  bj  express  statute  the  power  of 
the  widow  to  manage,  control  and  convey  the  estate^  ceases  upon 
her  marriage.**  From  thenceforth  by  force  of  statute  she  no 
longer  represents  the  estate  which  is  open  to  administration,  if 
necessary,  and  her  acts  do  not  bind  it  She  can  no  longer  pay 
debts,  sell  to  make  such  payment,^  or  sue  or  be  sued  as  represent- 
ative of  the  estate,^  and  a  judgment  obtained  against  her  after 
such  marriage  is  no  authority  for  an  execution  against  the  com- 
munity property.**  She  no  longer  is  representative  of  the  es- 
tate.** Though  a  divorce,*'  or  other  termination  of  the  second 
marriage  will  restore  her  power  to  represent  the  estate.** 

The  marriage  of  the  widow,  however,  would  not  necessarily 
terminate  her  power  under  a  will  as  trustee  and  executrix  to 
sell  real  estate,*^  nor  does  the  remarriage  of  the  surviving  hus- 
band effect  his  power  in  the  least  to  represent  the  community 
of  himself  and  deceased  wife.** 

i«Ante,  §  605,  art.  3611.  Faris  v.  Simpson,  30  Tex.  Civ.  App. 

tt  Worst   V.    Sgitcovich,   —   Tex.  103,  69  S.  W.  1029. 

Civ.  App.  — ,  46  S.  W.  72.  «  Summerville  v.  King,  98   Tex. 

•o  Llano  Improv.  &  Furnace  Co.  v.  332.  S3  S.  W.  680. 

Cross,    5    Tex.    Civ.    App.    175,    24  6r  See  ante,  f  588. 

S.  W.  77.  ^^  Holman  v.  Houston  Oil  Co.  — 

M  Pucket  V.  Johnson,  45  Tex.  550.  Tex.  Civ.  App.  — ,  152  S.  W.  885, 

«•  Wingfield  v.  Hackney,  95  Tex.  174  S.  W.  887. 

490,  68  S.  W.  262;  Summerville  v.  «  Drought  v.  Story,  —  Tex.  CIt. 

King,  98  Tex.  332,  83  S.  W.  680;  App.  — ,  143  S.  W.  361. 
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§  619.  Rule  at  common  law. 

The  right  to  recover  damages  on  account  of  injuries  causing 
death  did  not  exist  under  the  common  law,  and  the  only  author- 
ity for  maintaining  such  an  action  at  all  must  be  found  in  the 
statutes  making  provisions  for  such  actions.^ 

The  case  of  Baker  v.  Bolton  (1808)  1  Campb.  493,  10  Re- 
vised Rep.  734,  is  generally  cited  in  support  of  the  common- 
law  doctrine  that  '4n  a  civil  court  the  death  of  a  human  being 


7  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Cook,  —  Tex.  Civ.  App.  — ,  26  8.  W. 
455;  McGown  v.  International  &  G. 
N.  R.  Co.  85  Tex.  289,  20  S.  W.  80 ; 
Moore  v.  Lindsay,  31  Tex.  Civ.  App. 
13,  71  S.  W.  298;  Parker  v.  Dupree, 
28  Tex.  Civ.  App.  341,  67  S.  W.  185, 
n  Am.  Neg.  Rep.  366;  Yoakum  v. 
Selph,  83  Tex.  607,  19  S.  W.  145; 
Nelson  v.  Galveston,  H.  k  S.  A.  R. 
Co.  78  Tex.  621,  11  L.R.A.  391,  22 
Am.  St.  Rep.  81,  14  8.  W.  1021; 
Houston  &  T.  C.  R.  Co.  v.  Baker,  67 
Tex.  419;  Galveston,  H.  &  8.  A.  R. 


Co.  V.  Le  Gierse,  61  Tex.  189,  6  Am. 
Neg.  Cas.  476;  Gutierrez  v.  El  Paao 
&  N.  E.  R.  Co.  102  Tex.  378,  117 
8.  W.  426;  Cole  v.  Parker,  27  Tex. 
Civ.  App.  663,  66  8.  W.  136;  Hen- 
drick  V.  Walton,  69  Tex.  192,  6  8.  W. 
749;  Campbell  v.  Houston  ft  T.  C. 
R.  Co.  2  Posey,  Unrep.  Cat,  (Tex.) 
473 ;  Willis  v.  Missouri  P.  R.  Co.  61 
Tex.  432,  48  Am.  Rep.  301;  Taylor, 
B.  ft  H.  R.  Co.  V.  Warner,  — -  Tex. 
Civ.  App.  — ,  60  8.  W.  442;  Elliott 
V.  Brownwood,  —  Tex.  — ,  166  S.  W. 
1129. 
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cannot  be  complained  of  as  an  injury."  This  was  probably 
founded  upon  the  generally  received  opinion  that  the  civil 
remedy  was  merged  into  the  felony,  which,  at  common  law, 
worked  a  forfeiture  of  property,  and  that  a  personal  action  dies 
with  the  person. 

The  rule  at  common  law  was  the  same  in  all  cases,  whether 
the  action  was  by  the  parent  for  the  death  of  a  child,*  or  one 
by  the  wife  for  death  of  the  husband,*  or  otherwise.  Such  suits 
were  not  allowed.** 

§  620.  The  statutes;  state  and  Federal. 

^^An  action  for  actual  damages  on  account  of  injuries  causing 
the  death  of  any  person  may  be  brought  in  the  following  cases : 

"1st.  When  the  death  of  any  person  is  caused  by  the  neglect 
or  carelessness  of  the  proprietor,  owner,  charterer,  or  hirer  of 
any  railroad,  steamboat,  stagecoach  or  other  vehicle  for  the  con- 
veyance of  goods,  passengers,  or  by  the  unfitness,  neglect,  or 
carelessness  of  their  servants  or  agents ;  when  the  death  of  any 
person  is  caused  by  the  neglect  or  carelessness  of  the  receiver 
or  receivers,  or  other  person  or  persons  in  charge  or  control  of 
any  railroad,  or  their  servants  or  agents;  the  liability  of  re- 
ceivers shall  extend  to  cases  in  which  the  death  may  be  caused 
by  reason  of  the  bad  or  unsafe  condition  of  the  railroad  or  ma- 
chinery, or  other  reason  or  cause,  by  which  an  action  may  be 
brought  for  damages  on  account  of  injuries,  the  same  as  if  said 
railroad  was  being  operated  by  the  railroad  company. 

"2d.  When  the  death  of  any  person  is  caused  by  the  wrongful 
act,  neglect,  unskilfulness,  or  default  of  another  person  or  cor- 
poration, their  agents  or  servants."  ** 

"Every  common  carrier  by  railroad  while  engaging  in  com- 
merce between  any  of  the  several  states  or  territories,  or  between 

•  Gulf,  C.  A  S.  F.  R.  Co.  ▼.  Beall,  •»Kirby  Lumber  Co.  v.  Owens,  56 

91  Tex.  310,  41  L.R.A.  807,  66  Am.  Tex.  Civ.  App.  370,  120  S.  \V.  936; 

St.  Rep.  892,  42  S.  W.  1054.  Farmers'  &  M.  Nat.  Bank  v.  Hanks, 

»  Willis  V.  Missouri  P.  R.  Co.  61  104  Tex.  320,  137  S.  VV.  1120,  Ann. 

Tex.  432,  48  Am.  Rep.  301;  Nelson  Cas.  1914B,  368;  Wilson  v.  Brown, 

V.  Galveston,  H.  &  S.  A.  R.  Co.  78  —  Tex.  Civ.  App.  — ,  164  S.  W.  322. 

Tex.   621,    11   L.R.A.   391,   22   Am.  W  Vernon's  Sayles*  Tex.  Civ.  SUt. 

St.  Rep.  81,  14  S.  W.  1021.  art.  4694. 
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any  of  the  states  and  territories,  or  between  the  District  of 
Columbia  and  any  of  the  states  or  territories  or  between  the 
District  of  Columbia  or  any  of  the  states  or  territories  and  any 
foreign  nation  or  nations,  shall  be  liable  in  damages  to  any  per- 
son suffering  injury  while  he  is  employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  the  death  of  such  employee,  to  his  or 
her  personal  representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee ;  and  if  none, 
then  of  such  employee's  parents ;  and  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employee,  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 
ofiicers,  agents,  or  employees  of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  works,  boats^  wharves, 
or  other  equipment."  ** 

§  621.  Essentials  to  a  cause  of  action. 

The  right  of  action  being  exclusively  the  creature  of  statute, 
it  must  stand  or  fall  by  the  terms  of  the  act  conferring  it,  and 
cannot  be  extended  to  include  cases  not  within  the  provisions 
of  the  statute.** 

The  Federal  act  is,  of  course,  by  its  terms,  and  of  necessity, 
limited  to  cases  of  interstate  commerce,  but  where  it  does  apply 
it  is  exclusive  of  the  state  act,  the  effect  of  its  enactment  being  to 
supersede  the  state  act  in  those  cases  where  the  Federal  act 
applies.**  Section  3  of  the  Federal  act  declares  that  the  con- 
tributory negligence  of  the  injured  person  shall  not  be  a  bar  to 
a  recovery,  but  the  damages  shall  be  diminished  in  proportion 
to  his  negligence,  with  a  proviso  that  contributory  negligence 
shall  be  no  defense  in  any  case  where  the  violation  by  the  defend- 

11  Act  of  Congress.  April  22,  1908,  K.  &  T.  R.  Co.  v.  Freeman,  97  Tex. 

Fed.  Stat.  Anno.  Supp.  1909,  584,  35  394,  79  S.  W.  9,  1  Ann.  Cas.  481; 

Stat,    at   L.    05,   chap.    149,    Comp.  Yoakum  v.  Selph,  83  Tex.  607,  19 

Stat.  1913,  §  8657.  8.  W.  146. 

"Turner  v.   Cross,  83  Tex.  218,  IS  Kansas   City,  M.   &  O.   R.   Co. 

15  L.R.A.  262,  18  S.  W.  578;  Lips-  ▼.  Pope,  —  Tex.  Civ.  App.  — ,  152 

comb  V.  Houston  &  T.  C.  R.  Co.  95  8.  W.  186,  163  8.  W.  163;  Fulgham 

Tex.  6,  55  L.R.A.  869,  93  Am.  St.  v.  Midland  Valley  R.  Co.  167  Fed. 

Rep.  804,  64  8.  W.  923;   Missouri  660. 
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ant  of  any  statute  enacted  for  the  safety  of  employees  contributed 
to  the  injury  or  death  of  the  employee,  and  §  4  contains  a  similar 
proviso  as  to  assumed  risk. 

The  state  statute  is  very  much  broader  in  scope  than  is  the 
Federal  act,  but,  as  already  indicated,  no  cause  of  action  arises 
until  the  facts  come  within  the  terms  of  the  act.  iSTo  cause  of 
action  arises  under  the  statute  unless  death  ensues, ^^  and  the 
wrongful  act,  negligence,  unskilfulness,  or  default  causing  the 
death  must  be  of  such  character  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action 
for  such  injury." 

But  the  action  may  accrue  to  one  though  in  fact  no  cause  of 
action  ever  accrued  to  the  deceased  because  his  death  was  in- 
stantaneous.^* The  act  or  omission,  to  be  actionable,  must  not 
only  have  caused  the  death,  but  must  be  such  as  was  forbidden 
by  law  where  it  occurs."  The  principles  here  are  those  appli- 
cable generally  to  negligence  cases." 


§  622.  Persons 

As  with  the  cause  of  action  itself,  the  statute  alone  determines 
who  may  be  liable  in  an  action  for  injuries  resulting  in  death. 
Prior  to  the  amendment  of  1913,  the  statute  did  not  include  in- 
juries by  private  corporations,  except  those  that  were  inflicted 


14  De  Ham  ▼.  Mexican  Nat.  R.  Co. 
86  Tex.  68,  23  S.  W.  381. 

w  Vernon's  Saylea'  Tex.  Civ.  Stat, 
art.  4695 ;  Texas  &  P.  R.  Co.  ▼.  Carl- 
ton, 60  Tex.  397;  McCue  v.  Klein, 
60  Tex.  168,  48  Am.  Rep.  260;  Texas 
&  N.  O.  R.  Co.  V.  Berry,  67  Tex.  238, 
5  S.  W.  817;  Missouri  K.  &  T.  R. 
Co.  V.  Freeman,  97  Tex.  394,  79  S. 
W.  9,  1  Ann.  Cas.  481 ;  Thompson  v. 
Ft.  Worth  &  R.  G.  R.  Co.  97  Tex. 
590,  80  S.  W.  990,  1  Ann.  Cas.  231. 

16  International  &  G.  N.  R.  Co.  t. 
Kindred,  57  Tex.  491. 

"  De  Harn  v.  Mexican  Nat.  R.  Co. 
86  Tex.  68,  23  S.  W.  381. 

15  See  Texas  Mexican   R.   Co.  t. 


Higgins,  44  Tex.  Civ.  App.  523,  99 
S.  W.  200 ;  International  ft  G.  N.  R. 
Co.  V.  Jackson,  41  Tex.  Civ.  App.  61, 
90  S.  W.  918;  St.  Louis  &  T.  R.  Ca 
V.  Crosnoe,  72  Tex.  79,  10  S.  W.  342; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Higby,  — - 
Civ.  App.  — ,  26  S.  W.  737;  Gulf,  0. 
&  S.  F.  R  Co.  V.  Smith,  87  Tex. 
357,  28  S.  W.  520;  Texas  k  P.  R. 
C^.  V.  Watkins,  88  Tex.  20,  29  S.  W. 
232;  Texas  ft  P.  R  Co.  v.  Roberta, 
14  Tex.  Civ.  App.  632,  37  S.  W.  870; 
Dallas  City  R.  Co.  v.  Beeman,  74 
Tex.  291,  11  S.  W.  1102;  Texas  ft 
N.  0.  R.  Co.  V.  Brown,  2  Tex.  Civ. 
App.  281,  21  S.  W.  424;  Missouri  K. 
&  T.  R.  Co.  V.  Ransom,  16  Tex.  Civ. 
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by  the  wrongful  act  or  omission  of  the  corporation  itself  as  dis- 
tinguished from  the  acts  or  omissions  of  its  agents  or  servants." 

As  amended,  however,  this  distinction  disappears,  and  ''the 
wrongful  act,  neglect,  unskilfulness,  or  default  of  another  per- 
son or  corporation,  their  agents  or  servants,"  will  support  the 
action. 

The  individual  agent  or  servant  of  the  corporation  may  be 
liable  as  well.  Thus  the  engineer  of  a  train  may  be  sued,  where 
he  negligently  runs  over  and  kills  another.*®  Recei  ers  of  rail- 
roads are  within  the  statute,  but  not  one  operating  a  road  under 
the  United  States  circuit  court  orders,*  nor  one  who  has  been 
discharged.*  Nor  was  a  receiver  of  a  private  corporation  within 
the  statute  prior  to  the  1913  amendment,*  if  he  is  now.*  An 
individual  may  also  be  liable  as  by  feloniously  killing  another,* 
the  statutes  declaring  the  action  may  be  maintained  in  such  a 
case,  and  without  regard  to  any  criminal  proceedings  that  may 


App.  689,  41  S.  W.  826;  Missouri, 
K.  &  T.  R.  Co.  V.  Freeman,  —  Tex. 
Civ.  App.  — ,  73  S.  W.  543,  97  Tex. 
394,  79  S.  W.  9,  1  Ann.  Cas.  481; 
San  Antonio  &  A.  P.  R.  Co.  v.  Mc- 
Millan, 100  Tex.  562,  102  S.  W.  103; 
International  &  G.  N.  R.  Co.  v. 
Munn,  46  Tex.  Civ.  App.  276,  102  8. 
W.  442;  El  Paso  k  S.  W.  R.  Co.  v. 
Murtle.  49  Tex.  Civ.  App.  273,  108 
S.  W.  998:  Missouri  K.  A  T.  R.  Co. 
V.  Bratcher,  54  Tex.  Civ.  App.  10, 
118  S.  W.  1091;  Wm.  Cameron  k 
Co.  V.  McSween,  —  Tex.  Civ.  App. 
— ,  137  S.  W.  139. 

1*  Fleming  v.  Texas  Loan  Agency, 
87  Tex.  238,  26  L.R.A.  250,  27  S.  W. 
126;  Lynch  v.  Southwestern  Teleg. 
k  Teleph.  Co.  —  Tex.  Civ.  App.  — , 
32  S.  W.  776;  Bums  v.  Merchants'  k 
P.  Oil  Co.  26  Tex.  Civ.  App.  223,  63 
S.  W.  1061 ;  Ritz  v.  Austin,  1  Tex. 
Civ.  App.  465,  20  S.  W.  1029,  1031; 
Citizens'  Teleph.  Co.  v.  Thomas,  45 
Tex.  Civ.  App.  20,  99  S.  W.  880; 
Halbert  v.  Tie  k  Lumber  Preserving 


Co.  —  Tex.  Civ.  App.  — ,  107  S.  W. 
592;  Jacksonville  Ice  k  Electric  Co. 
V.  Moses,  —  Tex.  Civ.  App.  — ,  134 
S.  W.  379;  Commerce  Cotton  Oil  Co. 
V.  Camp,  105  Tex.  130,  146  S.  W. 
902;  Texas  Traction  Co.  v.  George, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  438; 
Elliott  V.  Brown  wood,  —  Tex.  — , 
166  S.  W.  1129. 

W  Texas  &  P.  R.  Co.  v.  Tucker,  48 
Tex.  Civ.  App.  115,  106  S.  W.  766 

1  Turner  v.  Cross,  83  Tex.  218,  15 
L.R.A.  262,  18  S.  W.  678;  Billing 
ham  V.  Blake,  —  Tex.  Civ.  App.  — , 
32  S.  W.  77. 

«  Missouri,  K.  k  T.  R.  Co.  v.  Wy 
lie,  —  Tex.  Civ.  App.  — ,  33  S.  W 
771,  6  Am.  Neg.  Cas.  676. 

•  Parker  v.  Duprec,  28  Tex.  Civ 
App.  341,  67  S.  W.  185,  11  Am.  Neg 
Rep.  356. 

4  Texas  k  P.  R.  Co.  v.  Qeiger,  79 
Tex.  13,  15  S.  W.  214. 

•  Croft  V.  Smith,  —  Tex.  CIt. 
App.  — ,  51  S.  W.  1089. 
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be  had  in  relation  to  the  homicide.*  If  an  officer  wronrfully 
kills  another  in  executing  a  warrant  of  arrest^  the  bondsmen  on 
his  official  bond  are  liable  with  him.^  Indeed,  under  the  present 
statute,  the  rule  is  very  much  enlarged,  and  much  of  former 
distinctions  and  limitations  as  to  defendants  has  passed  away. 
The  liability  is  now  well  nigh  general  against  any  person  or  cor- 
poration, their  agents  or  servants,  wrongfully  causing  the  death 
of  another. 


§  623.  Beneficiaries  in  generaL 

By  the  terms  of  the  Federal  act  the  common  carrier  wrong- 
fully causing  the  death  of  an  employee  is  liable  "to  his  or  her 
personal  representative,  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee ;  and  if  none,  then  of 
such  employee's  parents ;  and  if  none,  then  of  the  next  of  kin 
dependent  upon  such  employee."  •  Under  the  state  statute  "the 
action  shall  be  for  the  sole  and  exclusive  benefit  of  the  surviving 
husband,  wife,  children,  and  parents  of  the  person  whose  death 
shall  have  been  caused,  and  the  amount  recovered  therein  shall 
not  be  liable  for  the  debts  of  the  deceased."  * 

The  acts  cannot  be  extended  by  construction  to  include  other 
beneficiaries  than  those  named.  And  the  naming  of  these  per- 
sons as  beneficiaries  does  not  necessarily  authorize  a  recovery 
of  damages  by  them,  since  such  right  depends  upon  the  further 
showing  of  an  actual  injury  by  reason  of  the  death.^®  While  it 
is  not  required  that  the  deceased  shall  have  been  under  any  legal 


•  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  4697. 

■y  Moore  v.  Lindsay,  31  Tex.  Cfv. 
App.  13,  71  S.  W.  208;  see  Hendrick 
V.  Walton,  69  Tex.  192,  6  S.  W.  749. 

«  Ante,  §  620. 

» Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  4698. 

10  Texas  &  N.  0.  R.  Co.  v.  Mills, 
—  Tex.  Civ.  App.  — ,  143  S.  W. 
690;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Ford,  22  Tex.  Civ.  App.  131,  54  S. 
W.  37;  Missouri,  K.  &  T.  R.  Co.  v. 
O'Connor,  —  Tex.  Civ.  App.  — ,  78 


S.  W.  374;  Texas  Portland  Cement 
&  Lime  Co.  v.  Lee,  36  Tex.  Civ.  App. 
482,  82  S.  W.  306;  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Floyd,  —  Tex.  Civ.  App. 
— ,  21  S.  W.  544 ;  International  k  G. 
N.  R.  Co.  V.  De  Bajligethy,  9  Tex. 
Civ.  App.  108,  28  S.  W.  829;  St. 
Louis  Southwestern  R.  Co.  v.  Bish- 
op, 14  Tex.  Civ.  App.  504,  37  8.  W. 
764;  Missouri,  K.  A  T.  R.  Co.  v, 
James,  55  Tex.  Civ.  App.  588,  120 
S.  W.  269 ;  Missouri,  K.  A  T.  R.  Co. 
V.  Butts,  —  Tex.  Civ.  App.  — ,  132 
8.  W.  88. 
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obligation  to  contribute  anything  of  pecuniary  value  to  the  per- 
son to  whom  the  right  of  action  is  given  ^*  yet  where  the  plaintiff 
is  one  of  the  beneficiaries  named,  he  is  entitled  to  recover  such 
actual  damages  as  he  has  sustained.  The  principle  is  that  only 
the  persons  named  may  have  their  cause  of  action^  and  then 
only  in  the  event  of  an  actual  injury.^ 

§  624.  Same;  the  wife. 

The  surviving  wife,  or  husband,  no  doubt,  means  the  lawful 
spouse,  and  while  the  question  has  never  directly  arisen,  in  anal- 
ogy to  the  rule  announced  in  Ft.  Worth  &  K.  G.  E.  Co.  v. 
Robertson,  65  Tex.  Civ.  App.  309,  121  S.  W.  202,  103  Tex. 
504,  131  S.  W.  400,  Ann.  Cas.  19 13 A,  231,  a  putative  wife 
would  not  come  within  the  statute.  But  a  common-law  mar- 
riage being  in  all  respects  the  equivalent  in  legal  effect  of  a 
statutory  marriage,  the  surviving  widow  of  such  a  marriage 
would  be  entitled  to  recover."  Mere  separation  of  the  husband 
and  wife  does  not  necessarily  preclude  a  recovery  by  the  sur- 
vivor,** the  question  being  one  of  fact  whether  or  not  she  had 
been  damaged  in  the  loss  of  probable  pecuniary  assistance.** 
But  the  circumstances  attending  the  separation  may  be  such  as 
to  warrant,  or  even  require,  a  finding  against  the  plaintiff  on 
the  facts.  Where  a  wife  without  excuse  abandoned  her  husband 
and  lived  in  a  house  of  prostitution,  upon  his  death  she  was 
denied  a  recovery,  the  evidence  failing  to  "show  any  reason  on 


11  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Van  Belle,  26  Tex.  Civ.  App.  511,  64 
S.  W.  397 ;  Texas  P.  R.  Co.  v.  Mar- 
tin. 25  Tex.  Civ.  App.  204,  60  S.  W. 
803. 

W  International  &  G.  N.  R.  Co.  ▼. 
Kindred,  57  Tex.  491;  Texas  &  P. 
R.  Co.  V.  Harrington,  62  Tex.  697; 
Missouri,  P.  R.  Co.  v.  Lee,  70  Tex. 
496,  7  8.  W.  857;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Hughes,  22  Tex.  Civ. 
App.  134,  54  S.  VV.  264;  Galveston, 
H.  k  S.  A.  R.  Co.  v.  Power,  —  Tex. 
Civ.  App.  — ,  54  8.  W.  629. 

IS  Galveston,  H.  k  8.  A.  R.  Co.  v. 


Cody,  20  Tex.  Civ.  App.  520,  50  8. 
W.  135;  ante,  §  38. 

14  De  Garcia  v.  San  Ant  or  :o  &  A. 
P.  R.  Co.  —  Tex.  Civ.  App.  — ,  77 
8.  W.  275;  Galveston,  H.  &  8.  A. 
R.  Co.  V.  Murray,  —  Tex.  Civ.  App. 
— ,  99  8.  W.  144. 

"Houston  &  T.  C.  R.  Co.  v. 
Bryant,  31  Tex.  Civ.  App.  483,  72  8. 
W.  885;  International  &  G.  N.  R. 
Co.  V.  Jones,  —  Tex.  Civ.  App.  — , 
60  8.  W.  978 ;  Dallas  ft  W.  R.  Co.  v. 
Spicker,  61  Tex.  427,  48  Am.  Rep. 
297. 
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her  part  to  expect  that  he  would  ever  again  have  contributed 
anything  toward  her  support  had  he  not  been  killed."  ^*  This 
is  but  an  illustration  of  the  rule  announced  above,  that  the  bene- 
ficiaries named  must  prove  an  actual  injury  before  they  would 
be  entitled  to  recover.  Of  course  a  decree  of  divorce  terminates 
the  relation,  and  such  divorced  woman  cannot  be  a  surviving 
wife  of  her  former  husband. 

But  the  remarriage  of  a  widow  will  not  affect  her  right  of 
action  "  though  possibly  it  would  affect  the  amount  of  her  re- 
covery, and  require  the  making  of  parties." 

§  625.  Same;  the  huiband. 

The  husband  is  named  as  one  of  the  beneficiaries  under  the 
statute,  and  the  principles  announced  in  the  foregoing  section 
apply  to  him  where  the  wife  is  killed  through  the  actionable 
wrong  of  another.  The  books  abound  with  reported  cases  afiEurm- 
ing  recoveries  by  the  surviving  husband. 

§  626.  Same;  chfldren. 

Children  of  the  deceased  are  also  specially  named  as  bene- 
ficiaries of  the  statute.^**  This  includes  children  of  a  common- 
law  marriage,"  the  illegitimate  children  of  the  mother  in  the 
event  of  her  death,**  and  a  posthumous  child  of  the  deceased.* 
The  right  is  not  restricted  to  minor  children,"  nor  unmarried 


l«Ft.  Worth  &  D.  C.  R.  Co.  v. 
Floyd,  —  Tex.  Civ.  App.  — ,  21  S. 
W.  544. 

W  International  k  G.  N.  R.  Co.  v. 
Kuehn,  70  Tex.  582,  8  S.  W.  484. 

l«  See  post,  §  631. 

ISa  Ante.  §  623. 

W  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Cody,  20  Tex.  Civ.  App.  520,  50  S. 
W.  135. 

«0  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Walker,  48  Tex.  Civ.  App.  52,  106 
S.  W.  705. 

1  Nelson  v.  Galveston,  H.  k  S.  A. 
R.  Co.  78  Tex.  621,  11  L.R.A.  .301, 
22  Am.  St.  Rep.  81,  14  S.  W.  1021; 
Missouri  P.  R.  Co.  v.  Lehmberg,  75 


Tex.  61,  12  S.  W.  838;  Texas  k  P. 
R.  Co.  V.  Robertson,  82  Tex.  657,  27 
Am.  St.  Rep.  fl29,  17  S.  W.  1041; 
Galveston,  H.  k  S.  A.  R.  Co.  v.  Con- 
treraR,  31  Tex.  Civ.  App.  489,  72  S. 
W.  1051. 

•  Beaumont  Traction  Co.  v.  Dil- 
worth,  —  Tex.  Civ.  App.  — ,  94 
S.  W.  352 ;  Texas  k  N.  O.  R.  Co.  ▼. 
Brown,  14  Tex.  Civ.  App.  697,  39 
S.  W.  140;  Galveston,  H.  &  8.  A. 
R.  Co.  y.  Kutac,  72  Tex.  043,  11  a 
W.  127 ;  San  Antonio  k  A.  P.  R.  Co. 
V.  Long,  —  Tex.  Civ.  App.  — ,  26  S. 
W.  114,  87  Tex.  148,  24  L.R.A.  637. 
47  Am.  St.  Rep.  87,  27  S.  W.  113. 
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children,*  but  includes  both,  the  test  of  the  right  of  recovery 
being,  always.  Was  the  child  injured  in  the  loss  of  the  parent  ? 
The  writer  thinks  the  statute  will  include  children  of  void  mar- 
riages upon  the  statute  legitimatizing  such  issue,^  but  the  ques- 
tion is  undecided  by  the  courts. 

It  is  not  necessary  to  show  that  the  deceased  parent  contrib- 
uted anything  toward  the  support  of  the  minor  child,  since  it 
is  a  legal  and  moral  duty  to  do  so,  and  a  recovery  of  the  actual 
loss  may  in  any  case  be  allowed,*  and  therefore,  the  fact  that 
the  parents  were  divorced  does  not  preclude  a  recovery,*  even 
where  the  deceased  had  remarried.'' 

Since  the  act  of  1907,  decreeing  that  an  adopted  child  shall 
have  the  same  rights  as  against  the  person  adopting  him  for 
support  and  maintenance  and  for  proper  and  humane  treat- 
ment, as  a  child  has,  by  law,  against  lawful  parents,  a  nice 
question  may  arise  as  to  the  rights  of  such  child  under  the  stat- 
ute being  considered.  There  is  every  reason  for  including  him, 
and  the  only  question  is  whether  an  adopted  child  is  within 
the  terms  of  the  act.  Now  that  an  adopted  child  is  not  only  an 
heir  of  the  person  adopting  him,  but  entitled  to  support  and 
maintenance  from  him,  the  better  reason  is  for  including  him, 
the  beneficent  purpose  of  the  statute  being  the  protection  of 
those  dependent  in  any  wise  upon  the  support  of  the  deceased.* 

But  grandchildren  are  not  named,  and  cannot,  therefore,  be 
entitled  to  participate  in  a  recovery.* 


•  Texas  P.  R.  Co.  v.  Martin,  26 
Tex.  Civ.  App.  204,  60  S.  W.  803; 
International  &  G.  N.  R.  Co.  ▼.  Boy- 
kin,  —  Tex.  Civ.  App.  — ,  86  8.  W. 
1163. 

4  See  ante,  §§  38,  90. 

i  Beaumont  Traction  Co.  t.  Dil- 
worth,  —  Tex.  Civ.  App.  — ,  94  S. 
W,  352. 

•  Taylor  v.  San  Antonio  Gas  k 
Electric  Co.  —  Tex.  Civ.  App.  — , 
93  S.  W.  674. 

7  International  k  G.  N.  R.  Co.  v. 


Culpepper,  19  Tex.  Civ.  App.  182,  46 
8.  W.  922;  Gulf,  C.  k  8.  F.  R.  Co.  v. 
Delaney,  22  Tex.  Civ.  App.  427,  56 
8.  W,  538. 

•  Re  Walworth,  85  Vt.  322,  37 
L.R.A.(N.8.)  849,  82  Atl.  7,  Ann. 
Cas.  1914C,  1223. 

•  Dallas  Rapid  Transit  R.  Co.  v. 
Elliott,  7  Tex.  Civ.  App.  216,  26  8. 
W.  455;  Houston  k  T.  C.  R.  Co.  v. 
Harris,  —  Tex.  Civ.  App.  — ,  64  8. 
W.  227. 
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§  627.  Same;  parents. 

It  is  evident  from  the  statute  that  the  parent  is  as  much 
titled  to  the  action,  and  to  share  in  the  damages,  as  either 
surviving  spouse  or  child,"  and  each  parent  surviving  is 
titled  to  thus  share.**  The  action  by  the  parent  is  not  lim 
to  damages  for  the  death  of  his  minor  child,  but  may  incl 
the  death  of  an  adult."  If  the  interpretation  of  the  precec 
section  given  to  the  statutes  of  adoption  be  correct,  it  also 
lows  that  the  adopting  parent  may  sue  for  the  death  of 
adopted  child, — especially  in  those  cases  where,  under  the  g 
ute,  the  custody  and  services  of  the  child  have  been  given  to 
adoptive  parent.  Such  construction  of  the  statute  may  I 
liberal  one.  But  the  rule  that  statutes  in  derogation  of 
common  law  are  to  be  strictly  construed  has  been  abolishec 
Texas." 

Whether  or  not  the  parent  has  any  reasonable  expectatioi 
receiving  pecuniary  benefits  from  an  adult  child  is  for  the  j 
under  the  evidence.** 


§  628.  Defenses  to  action. 

Since  the  defenses  in  a  death  action  are  much  the  sami 
those  applicable  generally  to  negligence  cases,  only  a  fev^ 
those  peculiarly  apt  in  cases  involving  in  some  measure  the  1 
affecting  the  marital  rights  will  be  noticed. 

Contributory  negligence  of  the  deceased  proximately  cant 
the  injury  resulting  in  his  death,  being  such  as  to  bar  the 
ceased  himself  if  death  had  not  ensued,  will,  by  force  of 
statute,  bar  the  beneficiaries."     Therefore  the  parent  cai 


10  East  Line  &  R.  River  R.  Co.  v. 
Culberson,  68  Tex.  6G4,  5  S.  W.  820. 

"Texas  k  P.  R.  Co.  v.  HaU,  83 
Tex.  675,  19  S.  W.  121;  Houston 
City  Street  R.  Co.  v.  Sciacia,  80  Tex. 
350,  10  S.  W.  31. 

12  Houston  &  T.  C.  R.  Co.  v. 
Baker,  57  Tex.  419;  Texas  &  N.  0. 
R.  Co.  V.  Crowder,  70  Tex.  222,  7 
S.  VV.  709. 

i»  Vernon's  Sayles'  Tex.  Civ.  Stat. 


Final  Title,  §  3 ;  Galveston,  H. 
A.  R.  Co.  V.  Walker,  48  Tex. 
App.  52,  106  S.  W.  705;   Fan 
Sc  M.  Nat.  Bank  v.  Hanks,  104 
320,    137    S.    W.    1120,    Ann. 
1914B,  368.    See  ante,  f  89. 

14  Gulf,  C.  &  S.  F.  R.  Co.  V.  H 
—  Tex.  Civ.  App.  — ,  166  S. 
1190. 

W  International  &  G.  X.  R.  C 
Ormond,  64  Tex.  485;  Gulf,  C. 
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recover  for  the  son's  death  if  the  son's  negligence  contributed 
proximately  to  his  death,  nor  the  wife  for  the  husband's  death 
where  he  was  negligent,  though  contributory  negligence  of  the 
deceased  will  be  no  defense  against  the  negligence  of  the  defend- 
ant after  discovering  the  peril  of  the  deceased.  So,  too,  the 
negligence  of  the  beneficiary  will  preclude  a  recovery;  as,  where 
the  parent  negligently  allows  the  child  to  go  into  a  place  of 
known  danger,  and  he  is  in  consequence  killed ;  there  can  be  no 
recovery  by  such  parent.** 

And  whether  or  not  there  was  negligence  on  the  part  of  the 
deceased,  or  the  beneficiary,  contributing  proximately  to  the 
death,  is  almost  always  a  question  of  fact  for  the  determination 
of  the  jury." 

Again,  the  defendant  may  plead  the  assumption  of  the  risk 
by  the  deceased,  as  in  master  and  servant  cases  generally,  or,  in 
a  proper  case,  that  the  killing  was  in  his  own  self-defense,**  or 
otherwise  not  unlawful."  But  that  the  deceased  voluntarily 
drank  an  excessive  amount  of  intoxicating  liquor  on  a  wager,  re- 
sulting in  his  death,  is  no  defense,  where  it  was  known  at  the 
time  that  such  was  likely  to  produce  death.  Consent  to  an  as- 
sault is  no  justification.** 

The  defendant  may  show  in  defense  anything  that  would  have 
defeated  the  cause  of  action  as  to  the  deceased  if  death  had  not 
ensued ;  as,  that  he  had,  for  a  sufiicient  consideration,  made  a 
release  of  his  cause  of  action,*  or  suffered  an  adverse  decision 


F.  R.  Co.  V.  Beall,  91  Tex.  310,  41 
L.R.A.  807,  66  Am.  St.  Rep.  892,  42 
S.  W.  1054;  Texas  &  N.  0.  R.  Co. 
V.  Brown,  2  Tex.  Civ.  App.  28],  21 
S.  VV.  424. 

i«  Williams  v.  Texas  &  P.  R.  Co. 
60  Tex.  205;  Cook  v.  Houston,  Di- 
rect Nav.  Co.  76  Tex.  353,  18  Am. 
St.  Rep.  62,  13  S.  W.  476 ;  Missouri, 
K.  &  T.  R.  Co.  V.  Evans,  16  Tex.  Civ. 
App.  68,  41  S.  W.  80;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Jones,  76  Tex.  350,  13 
S.  W.  374. 

M.  R.— 64. 


17  Texas  M.  R.  Co.  v.  Herbeck,  60 
Tex.  602. 

w  March  v.  Walker,  48  Tex.  372 ; 
Croft  V.  Smith,  —  Tex.  Civ.  App. 
— ,  61  S.  W.  1089;  Stephens  v.  Wal- 
lace, 10  Tex.  Civ.  App.  44,  30  8.  W. 
]099. 

^  Garcia  ▼.  Sanders,  90  Tex.  103, 
37  S.  W.  314. 

«0  McCue  V.  Klein,  60  Tex.  168,  48 
Am.  Rep.  260. 

1  Thompson  v.  Ft.  Worth  &  R.  G. 
R.  Co.  97  Tex.  690,  80  S.  W.  990,  1 
Ann.  Cas.  231. 
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in  a  prior  suit,  and  the  like,*  or  may  plead  the  release,  or  har  of 
judgment  or  limitations  against  the  beneficiaries  themselves,* 
but  the  agreement  of  the  widow  to  release  her  cause  of  action 
will  not  bar  her  suit  where  the  sum  agreed  to  be  paid  was  not 
paid  as  promised.* 

§  629.  Abatement,  revival,  and  survivaL 

"The  action  shall  not  abate  by  the  death  of  either  party  to 
the  record,  if  any  person  entitled  to  the  benefit  of  the  action  sur- 
vives. If  the  plaintiflF  die  pending  the  suit,  when  there  is  only 
one  plaintiff,  some  one  or  more  of  the  parties  entitled  to  the 
money  recovered  may,  by  order  of  the  court,  be  made  plaintiff, 
and  the  suit  be  prosecuted  to  judgment  in  the  name  of  such 
plaintiff  for  the  benefit  of  the  persons  entitled."  *  "If  the  sole 
plaintiff  die  pending  the  suit,  and  he  is  the  only  party  entitled 
to  the  money  recovered,  the  suit  shall  abate."  *  "If  the  defend- 
ant die  pending  suit,  his  executor  or  administrator  may  be  a 
party,  and  the  suit  may  be  prosecuted  to  judgment  as  though 
such  defendant  had  continued  alive.  The  judgment  in  such 
case,  if  rendered  in  favor  of  the  plaintiff,  shall  be,  to  be  paid  in 
due  course  of  administration."  ' 

Under  these  articles,  and  those  naming  the  exclusive  bene- 
ficiaries, the  cause  of  action  cannot  survive  them.  Upon  the 
death  of  the  last  beneficiary  the  cause  abates.* 

But  not  so,  of  course,  where  the  sole  plaintiff  dies,  but  there 
are  other  beneficiaries  entitled  to  prosecute  the  suit.* 

The  right  of  action  given  to  the  injured  person  does  not  sur- 
vive his  death,  but  the  right  given  by  the  statutes  above  is  a 


•  See  Blount  v.  Gulf,  C.  &  S.  F. 
R.  Co.  —  Tex.  Civ.  App.  — ,  82  S. 
W.  305. 

•  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Wilson,  3  Tex.  Civ.  App.  583,  24  S. 
W.  686. 

•  Kirby  Lumber  Co.  v.  Chambers, 
41  Tex.  Civ.  App.  632.  95  S.  W.  607. 

•  Vernon's  Sayles*  Tex.  Civ.  Stat, 
art.  4701. 

« Id   art.  4702. 
'  Id.  art.  4703. 


•  Texas  Loan  Agency  v.  Fleming, 
18  Tex.  Civ.  App.  668,  46  S.  W.  63; 
Southern  P.  Co.  v.  Winton,  27  Tex. 
Civ.  App.  503,  66  S.  W.  477;  John- 
son v.  Farmer,  89  Tex.  610,  36  S.  W. 
1062;  Texas  Mexican  R.  Co.  ▼.  Show- 
alter,  3  Tex.  App.  Civ.  Cas.  (Will- 
son)  92. 

»  Houston  &  T.  C.  R.  Co.  v.  Moore, 
49  Tex.  31,  30  Am.  Rep.  98,  10  Am. 
Neg.  Cas.  282. 
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different  right,  and  arises  only  in  the  event  of  his  death.  It  is 
substituted  by  law  for  that  which  was  lost  by  the  death.*®  So, 
heirs  or  beneficiaries  under  the  death  statute  cannot  substitute 
themselves  as  plaintiffs  in  an  action  upon  the  death  of  the  in- 
jured party  in  a  suit  already  begun  by  him,  if  his  death  resulted 
from  such  injuries.**  They  have  a  different  cause  of  action. 
The  old  one  abates. 


§  630.  Limitatioiu. 

"There  shall  be  commenced  and  prosecuted  within  two  years 
after  the  cause  of  action  shall  have  accrued,  and  not  afterward, 
all  actions  or  suits  in  court  of  the  following  description :  7.  Ac- 
tion for  injury  done  to  the  person  of  another,  where  death  en- 
sued from  such  injury;  and  the  cause  of  action  shall  be  consid- 
ered as  having  accrued  at  the  death  of  the  party  injured."  ** 
Formerly  the  period  was  one  year,"  but  by  act  of  March  4, 
1897,  the  time  was  extended  to  two  years.**  The  statutes  begin 
to  run  at  once  upon  the  death  of  the  injured  party,  against  all 
beneficiaries  not  under  legal  disability,**  and  the  bringing  of 
suit  by  one  or  more  of  the  beneficiaries  will  not  prevent  its 
nmning  so  as  to  bar  the  other  beneficiaries  not  suing,**  though 
an  action  by  anyone  for  the  benefit  of  the  others  would  be  a 
suit  by  such  others  so  as  to  toll  the  statute.*'' 

Since  each  beneficiary  is  entitled  to  recover  only  such  dam- 
ages as  he  has  sustained,  and  since  one  or  more  of  such  bene- 


w  Thompson  v.  Ft.  Worth  A  R.  G. 
R.  Co.  97  Tex.  590,  80  S.  W.  990,  1 
Ann.  Cas.  231. 

11  International  k  G.  N.  R.  Co.  v. 
Ellyson,  43  Tex.  Civ.  App.  45,  04 
S.  W.  910. 

li  Vernon's  Savles'  Tex.  Civ.  Stat, 
art.  5687. 

!•  De  Harn  v.  Mexican  Nat.  R.  Co. 
86  Tex.  68,  23  S.  \V.  381;  Houston 
&  T.  C.  R.  Co.  V.  Bradley,  45  Tex. 
171;  Nelson  v.  Galveston,  H.  &  S. 
A.  R.  Co.  78  Tex.  621,  11  L.R.A. 
391,  22  Am.  St.  Rep.  81,  14  S.  W. 
1021. 


HVoi/jrt  V.  Gulf,  W.  T.  &  P.  R. 
Co.  94  Tex.  357,  60  S.  W.  658. 

w  Paschal  v.  Owen,  77  Tex.  583, 
14  S.  W.  203. 

lejbid.;  East  Line  &  R.  River  R. 
Co.  V.  Culberson,  72  Te-':.  375,  3 
L.R.A.  567,  13  Am.  St.  Rep.  805,  10 
S.  W.  706;  Paris  &  G.  N.  R.  Co.  v. 
Robinson,  —  Tex.  Civ.  App.  — ,  127 
S.  W.  294. 

w  Nelson  v.  GalvcFton,  H.  k  S.  A. 
R.  Co.  78  Tex.  621,  11  L.R.A.  391,  22 
Am.  St.  Rep.  81,  14  S.  W.  1021. 
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ficiaries  may  be  barred  while  others  are  not,  it  follows,  of  course, 
a  wrongdoer  may  escape  the  payment  of  full  damages  where 
limitations  have  barred  some  of  the  beneficiaries." 

If  the  beneficiary  was  not  named  in  the  prior  suit,  a  judgment 
in  favor  of  the  known  beneficiaries  is  no  bar  to  his  subsequent 
suit."  The  holding  last  referred  to  was  made  in  the  case  of  a 
posthumous  child,  and  the  principle  of  successive  suits  was  thus 
recognized.  On  this  point  the  court  said :  "If  the  mother  and 
one  child  sue  and  recover  only  the  compensation  awarded  them 
by  a  verdict,  and,  as  in  this  case,  another  child  sues,  it  cannot 
be  precluded  on  the  ground  that  one  action  has  been  brought 
by  all  the  beneficiaries,  or  that  one  beneficiary  has  brought  the 
action  for  all,  because  no  such  action  has  been  brought.  If  it 
had,  it  would  bo  the  one  suit  contemplated  by  the  statute.  The 
amount  to  which  all  the  beneficiaries  would  be  entitled,  if  at  all, 
would  be  included  in  that  suit,  and  another  could  not  be  prop- 
erly brought,  and  a  second  judgment,  in  whole  or  in  part,  re- 
covered against  the  same  defendant.  But  if  the  amount  of  com- 
pensation of  any  one  of  the  beneficiaries  had  not  been  included 
in  such  suit,  and  he  is  entitled  to  it,  upon  no  principle  of  reason 
should  he  be  concluded  by  a  judgment  in  which  his  rights  were 
not  considered."  ^  In  the  same  case  it  was  held  that  the  lapse 
of  the  statutory  bar  against  the  mother's  suing  for  such  post- 
humous child  did  not  affect  his  right  to  recover. 

Tlie  same  period  bars  the  action  under  the  Federal  employers' 
liability  act. 


§  631. 

Under  the  Federal  employers'  liability  act,  only  the  personal 
representative  of  the  deceased  is  given  the  right  to  sue,  the 
action,  of  course,  being  for  the  benefit  of  the  persons  named  in 
the  statute.  But  the  widow,  or  other  sole  beneficiary,  would 
have  no  right  as  such  to  prosecute  the  action.^    And  where  she 

i«  Paris  &  G.  N.  R.  Co.  v.  Robin-  «0  See  post,  §  631. 

son,  —  Tex.  Civ.  App.  — ,  127  S.  W.  1  American   R.  Co.  ▼.   Birch,   224 

204.  U.  S.  547,  56  L.  ed.  879,  32  Sup.  Ct. 

WNclRon  V.  Galveston,  H.  &  S.  A.  Rep.  603;  Missouri,  K.  &  T.  R.  Co. 

R.  Co.  78  Tex.  021,  U   F..n.A.  391,  v.   Wulf.   226   U.  S.  570,   57   L.  ed. 

22  Am.  St.  Rep.  81,  14  S.  \V.  1021.  335,  33  Sup.  Ct.  Rep.  135,  Ann.  Caa. 
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attempts  to  recover  on  allegations  showing  a  liability  in  her 
favor  under  the  state  statute,  she  cannot  recover  as  beneficiary 
if  the  proof  shows  a  liability  under  the  Federal  statute.  The 
cause  of  action  in  such  case  belongs  to  the  personal  representa- 
tive." 

Under  the  state  statute,  the  action  may  be  brought  by  the  exec- 
utor or  administrator  of  the  deceased,  only  in  the  event  the 
parties  entitled  under  the  act  to  bring  suit  fail  for  three  calendar 
months  to  do  so.*  The  parties  entitled  under  the  act  to  maintain 
the  suit  are  all  the  persons  named  as  beneficiaries,  or  any  one 
or  more  of  them  for  the  benefit  of  all.*  Thus  the  parents  may 
join  in  the  action  to  recover  for  the  death  of  the  child,*  the  hus- 
band sue  for  the  wife's  death,  the  wife  for  the  husband's  death,* 
or  the  children  for  the  parent's  death.'' 

It  is  proper,  and  perhaps  necessary,  where  their  existence  ap- 
pears that  all  the  beneficiaries  be  made  parties  to  the  action.* 

If  brought  formally  in  the  name  of  one,  then  it  should  be 
for  the  benefit  of  all  the  beneficiaries,*  but  should  the  defend- 


1914B,  134;  St.  Louis  Southwestern 
R.  Co.  V.  Brothers,  —  Tex.  Civ.  App. 
— ,  165  S.  W.  488. 

S  Kansas  City  M.  &.  0.  R.  Co.  v. 
Pope,  —  Tex.  Civ.  App.  — ,  152  S. 
W.  186,  163  S.  W.  163. 

•  Vernon's  Saylea'  Tex.  Civ.  Stat, 
art.  4700. 

4  Id.  art.  4699;  Texas  k  N.  0.  R. 
Co.  V.  Berry,  67  Tex.  238,  6  S.  W. 
817. 

•  Texas  A  P.  R.  Co.  v.  Hall,  83 
Tex.  676,  19  8.  W.  121;  Missouri, 
K.  &  T.  R.  Co.  v.  Evans,  16  Tex. 
Civ.  App.  68,  41  S.  W.  80;  Gulf,  B. 
&  K.  C.  R.  Co.  V.  Hcrmandez,  — 
Tex.  Civ.  App.  — ,  45  S.  W.  197; 
Missouri  P.  R.  Co.  v.  Henry,  75  Tex. 
220,  12  S.  W.  828;  Houston  City 
.^treet  R.  Co.  v.  Sciacca,  80  Tex. 
360,  16  S.  W.  31. 

« San  Antonio  Street  R.  Co.  v. 
Rcnken,   15  Tex.  Civ.  App.  229,  38 


8.  W.  829,  1  Am.  Neg.  Rep.  354; 
Taylor  v.  San  Antonio  Gas  &  Elec- 
tric Co.  —  Tex.  Civ.  App.  — ,  93  S. 
VV.  674. 

7  De  Garcia  v.  San  Antonio  &  A. 
P.  R.  Co.  —  Tex.  Civ.  App.  — ,  77  S. 
W.  277;  Vernon  Cotton  Oil  Co.  v. 
Catron,  —  Tex.  Civ.  App.  — ,  J  37 
S.  W.  404 ;  Houston  &  T.  C.  R.  Co. 
V.  Lemair,  55  Tex.  Civ.  App.  237, 
119  S.  W.  1162. 

•  East  Line  A  R.  River  R.  Co.  ▼. 
Culberson,  68  Tex.  664,  6  8.  VV.  820; 
¥i.  Worth  &  D.  C.  R.  Co.  v.  Wilson, 
86  Tex.  516,  22  8.  W.  678;  San  An- 
tonio &  A.  P.  R.  Co.  V.  Mertink,  101 
Tex.  165,  105  8.  W.  485;  Interna- 
tional &  G.  N.  R.  Co.  V.  Boykin,  32 
Tex.  Civ.  App.  72,  74  8.  W.  98; 
Galveston,  H.  k  S.  A.  R.  Co.  v.  Le 
Gierse,  51  Tex.  189,  6  Am.  Neg.  Cat. 
476. 

•  International  &  G.  N.  R.  Co  v. 
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ant  fail  to  object  to  the  want  of  proper  parties  the  point  is 
waived." 

A  beneficiary  who  is  sui  juris  may  waive  his  cause  of  action, 
or  release  it,  and  in  such  case  is  not  a  necessary  party/*  nor  is 
it  necessary  to  include  as  plaintiff  a  statutory  beneficiary  who 
is  shown  not  to  be  damaged  by  the  death,"  though  an  adjudica- 
tion that  a  person  has  no  pecuniary  interest  in  the  cause  of  ac- 
tion, made  in  a  suit  to  which  he  is  not  a  party,  is  not  binding  on 
him." 

There  is  some  confusion  in  the  supreme  court  decisions  as  to 
how  far  beneficiaries  are  precluded  by  prior  judgment  in  suits 
by  other  beneficiaries  from  maintaining  their  action.  In  Hous- 
ton &  T.  C.  R.  Co.  V.  Moore,  49  Tex.  31,  30  Am.  Rep.  98,  10 
Am.  Jfeg.  Cas.  282 ;  East  Line  &  R.  River  R.  Co.  v.  Culberson, 
68  Tex.  664,  5  S.  W.  820,  and  San  Antonio  &  A.  P.  R.  Co.  v. 
Mertink,  101  Tex.  165,  105  S.  W.  485,  it  is  very  clearly 
announced  that  successive  suits  cannot  be  maintained  while 
in  the  case  of  Nelson  v.  Galveston,  H.  &  S.  A.  R.  Co. 
78  Tex.  621,  11  L.R.A.  391,  22  Am.  St.  Rep.  81,  14  S.  \V. 
1021,  the  contrary  was  very  distinctly  held."  It  is  proper  to 
remember,  however,  in  those  cases  first  mentioned,  the  ruling 
is  obiter,  for  there  was  no  question  of  successive  suits  before 


HoweH,  —  Tex.  Civ.  App.  — ,  106 
S.  W.  560;  Vernon  Cotton  Oil  Co. 
V.  Catron,  —  Tex.  Civ.  App.  — , 
137  S.  W.  404. 

10  Ft.  Worth  k  D.  C.  R.  Co.  v. 
Wilson,  3  Tex.  Civ.  App.  fi83,  24  S. 
W.  686:  Nelson  v.  Galveston,  H.  & 
S.  A.  R.  Co.  78  Tex.  621,  11  L.R.A. 
391,  22  Am.  St.  Rep.  81,  14  S.  W. 
1021;  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Kutae,  72  Tex.  643,  11  S.  W. 
127. 

11  Dallas  Rapid  Transit  R.  Co.  v. 
Elliott,  7  Tex.  Civ.  App.  216,  26  S. 
W.  455;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Kutae,  72  Tex.  643,  11  S.  W. 
127 ;  Houston  &  T.  C.  R.  Co.  v.  Brad- 
Icy,  45  Tex.  171 ;  Dallas  &  W.  R.  Co. 
V.  Spiker,  59  Tex.  435;   Ft.  Worth 


A  D.  C.  R.  Co.  v.  Wilson,  85  Tex. 
516,  22  S.  W.  678;  Industrial  Cot- 
ton Oil  Co.  V.  Lial,  —  Tex.  Civ. 
App.  — ,  164  S.  W.  40. 

i«  St.  Louis,  A.  &  T.  R.  Co.  v.  Tay- 
lor, 6  Tex.  Civ.  App.  668,  24  S.  W. 
975;  Missouri  P.  R.  Co.  v.  Henry, 
75  Tex.  220,  12  8.  W.  828;  Gulf, 
C.  &  S.  F.  R.  Co.  v.  Younger,  10 
Tex.  Civ.  App.  141,  29  S.  W.  948; 
Texas  C.  R.  Co.  v.  Frazier,  —  Tex. 
Civ.  App.  — ,  34  S.  W.  664 ;  Houston 
&  T.  C.  R.  Co.  V.  Lemair,  55  Tex. 
Civ.  App.  237,  119  8.  W.  1162. 

i«  Vernon  Cotton  Oil  Co.  v.  Cat 
ron,  —  Tex.  Civ.  App.  — ,  137  S.  W. 
404. 

HSee  ante,  §  630. 
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the  court,  and  the  language  employed  was  by  way  of  argument 
only,  to  show  that  all  interested  persons  should  be  made  parties 
to  the  action, — a  very  sound  conclusion  withal.**  And  the  de- 
fendant has  it  within  its  power  in  all  cases  to  cause  to  be  dis- 
closed the  names  of  all  interested  persons,  to  the  end  that  they 
be  made  parties,  and,  failing  to  do  so,  the  judgment  rendered 
will  not  bind  them.  They  would  have  their  action  against  the 
defendant  whatever  their  rights  against  the  other  beneficiaries 
who  had  previously  recovered.** 

It  is  not  essential  that  the  beneficiaries  be  plaintiffs  in  the 
case,  they  may  occupy  the  place  of  defendants;  if  the  fact  of 
their  interest  appears  it  is  sufficient." 

An  attorney  at  law  performing  services  for  a  widow  in  the 
prosecution  of  an  action  under  the  statute  for  the  killing  of  her 
husband  has  no  such  claim  or  interest  in  the  cause  of  action  as 
will  authorize  him  to  intervene,**  but  one  may  appear  as  next 
friend  to  the  minor  children  who  are  plaintiffs  in  the  action." 
Where  the  wife  sues  for  herself  and  for  the  benefit  of  her  minor 
children  it  is  not  necessary  to  appoint  a  guardian  ad  litem  for 
such  children.** 

The  cause  of  action  being  personal  to  the  beneficiaries  named, 
conditioned,  of  course,  on  the  death  of  the  injured  person,  his 
action  instituted  during  life  for  damages  for  the  same  injuries 
would,  of  course,  not  affect  their  right.  The  causes  are  differ- 
ent.* 


"See  Galveston,  H.  &  S.  A.  It 
Co.  V.  Kutac,  72  Tex.  643,  11  S.  W 
127;  Galveston,  H.  &  S.  A.  R.  Co. 
V  Le  Gierae,  51  Tex.  189,  51  8.  W. 
189,  6  Am.  Ncg.  Cas.  47G;  Dallas  k 
W.  R.  Co.  V.  Spiker,  69  Tex.  435; 
Paschal  v.  Owen,  77  Tex.  583.  14 
S.  W.  203;  Missouri  P.  R.  Co.  v. 
Henry,  75  Tex.  220,  12  S.  W.  828; 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Wilson, 
85  Tex.  516,  22  S.  W.  578 ;  Interna- 
tional &  G.  N.  R.  Co.  V.  Howell,  — 
Tex.  Civ.  App.  — ,  105  S.  W.  500. 

i«See  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Kutac,  72  Tex.  643,  11  S.  W. 
127;  Galveston,  H.  k  S.  A.  R.  Co.  ▼. 


Contreras,  31  Tex.  Civ.  App.  489,  72 
S.  W.  1051. 

n  Merchants'  &  P.  Oil  Co.  v. 
Burns,  —  Tex.  Civ.  App.  — ,  72  8. 
W.  628. 

W  8outhem  P.  Co.  v.  Winton,  27 
Tex.  Civ.  App.  503,  66  8.  W.  477. 

19  Galveston  Oil  Co.  ▼.  Thompson, 
76  Tex.  235,  13  8.  W.  60;  Interna- 
tional &  G.  N.  R.  Co.  ▼.  Kuehn,  70 
Tex.  582,  8  8.  W.  484. 

SO  Taylor  v.  8an  Antonio  Gas  ft 
Electric  Co.  —  Tex.  Civ.  App.  — ,  93 
8.  W.  674. 

i  International  k  G.  N.  R.  Co.  ▼. 
Kuehn,  70  Tex.  582,  8  8.  W.  484. 
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The  action  is  not  to  be  brought  by  the  l^al  representative 
of  the  deceased,  except  after  the  failure  of  the  beneficiaries  for 
three  calendar  months,"  but  where  such  representative  does 
bring  the  suit,  and  no  objection  is  made  in  the  trial  court,  none 
can  be  raised  on  appeal.* 

The  judgment  against  one  of  the  beneficiaries  who  sues  for 
all  binds  each  of  them,  since  such  plaintiff  is  the  statutory  rep- 
resentative of  all  such  beneficiaries,  excepting,  of  course,  cases 
of  fraud  in  which  the  defendant  participated.*  But  the  fact 
that  the  other  beneficiaries  know  nothing  of  the  suit  does  not 
show  fraud.  They  are  still  bound  if  the  action  was  brought  in 
good  faith,*  To  be  perfectly  regular,  perhaps,  a  plaintiff  would 
have  no  right  to  join  with  him  a  nonconsenting  beneficiary,  but 
should  make  him  a  defendant,  or  otherwise  give  him  notice,  to 
the  end  that  he  may  assert  his  rights.* 

If  a  widow  whose  suit  is  pending  marries,  her  husband  should 
be  made  a  party  plaintiff  upon  suggestion  of  such  marriage  to 
the  court.'' 


§  632.  Pleading  and  proof. 

The  petition  should  disclose  the  names  of  all  beneficiaries 
for  whose  benefit  the  action  is  brought  and  amongst  whom  the 
recovery  is  to  be  apportioned,*  and  if  it  disclose  one  not  so  au- 
thorized to  participate,  the  defect  is  reached  by  exception.*  It 
is  better  to  allege  specifically  that  the  actioa  is  brought  for  the 


«St.  Louis,  S.  F.  &  T.  R.  Co.  v. 
Scale,  —  Tex.  Civ.  App.  — ,  148  S. 
W.  1099. 

•  El  Paso  &  N.  E.  R.  Co.  v.  Gu- 
tierrez, —  Tex.  Civ.  App.  — ,  111  S. 
W.  160,  102  Tex.  378,  117  S.  W. 
426. 

*  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Gillespie,  48  Tex.  Civ.  App.  56,  106 
S.  W.  707. 

6  San  Antonio  Street  R.  Co.  v. 
Renken,  15  Tex.  Civ.  App.  229,  38 
S.  W.  829,  1  Am.  Neg.  Rep.  354; 
Taylor  v.  San  Antonio  Gas  &  Elec- 
tric Co.  —  Tex.  Civ.  App.  — ,  93  S. 


W.  674;  De  Garcia  v.  San  Antonio 
&  A.  P.  R.  Co.  -—  Tex.  Civ.  App.  — -, 
77  S.  W.  275. 

«  Gulf,  C.  &  S.  F.  R.  Co.  V.  Young- 
er, 10  Tex.  Civ.  App.  141,  29  S.  W. 
948. 

7  San  Antonio  Street  R.  Co.  ▼. 
Cailloutte,  79  Tex.  341,  J5  S.  W. 
390. 

•  Houston  &  T.  C.  R.  Co.  t. 
Moore,  49  Tex.  31,  30  Am.  Rep.  98, 
10  Am.  Neg.  Cas.  282. 

•  Winnt  v.  International  &  G.  N. 
K.  Co.  74  Tex.  32,  5  L.R.A.  172,  11 
S.  W.  907. 
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benefit  of  all,  though  this  is  not  indispensable.  The  plea  may 
otherwise  show  the  purpose  of  the  suit.*'  The  mere  failure  to 
disclose  beneficiaries  cannot  be  reached  by  demurrer/*  since  the 
omission  does  not  appear  in  the  pleading.  Nor  is  a  petition  of 
the  father  demurrable  for  showing  the  deceased  son  to  have 
been  twenty-one  years  of  age.  The  parent  may  yet  have  sus- 
tained a  pecuniary  loss  in  his  death. ** 

In  pleading  the  beneficiaries,  it  of  course  is  necessary  to 
show  their  relationship  to  the  deceased,  to  the  end  that  their 
right  of  recovery  be  made  apparent."  And  it  is  equally  as  im- 
portant that  the  defendant  be  shown  to  be  within  the  class  of 
persons  made  liable  by  the  statute;  as,  for  instance,  if  the  ac- 
tion be  by  the  representative  of  the  deceased  under  the  Federal 
statute,  that  the  defendant  was  a  railway  company  engaged  in 
interstate  commerce. 

Next  the  pleader  must  allege  facts  bringing  the  case  within 
the  statute,  not  only  as  to  parties  plaintiff  and  defendant,  but 
showing  a  cause  of  action  as  well.  The  general  rules  of  plead- 
ing apply.  It  is  not  necessary  to  plead  the  evidence.  A  gener- 
al allegation  of  damages  in  a  stated  amount  will  let  in  proof  of 
the  age  of  deceased,  his  life  expectancy,  and  the  dependency  of 
plaintiff  on  him  for  support."  The  amount  of  damage  or  loss, 
or,  in  other  words,  the  value  of  the  deceased  to  the  plaintiff,  so 
far  as  susceptible  of  proof,  should  be  alleged.** 

But  equivalent  allegations,  as  the  amount  of  deceased's  con- 
tributions to  plaintiff,  and  the  reasonable  expectations  of  a  con- 
tinuance of  the  same,  with  prayer  for  damages,  and  the  like, 
may  be  suflScient  in  this  respect,  in  the  absence  of  special  excep- 


tion. 


16 


10  Texas  &  N.  0.  R.  Co.  v.  Berry, 
67  Tex.  238,  5  S.  W.  817. 

11  Southern  Cotton  Press  &  Mfg. 
Co.  V.  Bradley,  52  Tex.  687;  March 
V.  Walker,  48  Tex.  372. 

i«  Houston  &  T.  C.  R.  Co.  v.  Cow- 
scr,  57  Tex.  293. 

IS  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Younger,  10  Tex.  Civ.  App.  141,  29 
S.  W.  948;   Galveston,  H.  &  S.  A. 


R.  Co.  V.  Murray,  —  Tex.  Civ.  App. 
— ,  99  S.  W.  144. 

H  International  &  G.  N.  R.  Co.  v. 
Knight,  91  Tex.  660,  45  S.  W.  556, 
4  Am.  Neg.  Rep.  79. 

16  Missouri  P.  R.  Co.  v.  Lehmberg^ 
75  Tex.  61,  12  S,  W.  838. 

i«  International  &  G.  N.  R.  Co.  ▼ 
Culpepper,  19  Tex.  Civ.  App.  182, 
46  S.  W.  922;  Hoggland  v.  Cothren, 
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If,  however,  the  services  of  the  deceased  had  an  unusual  or 
peculiar  value,  the  same  should  be  set  forth  in  the  petition." 

It  would  be  improper  to  allege  the  poverty  and  ill  health  of 
the  wife  in  an  action  for  the  husband's  death,  since  such  all^a- 
tions  could  tend  in  no  manner  to  affect  the  amount  of  damages 
legally  recoverable  by  her,*'  though  similar  allegations,  and 
proof  to  support  them,  might  not  be  amiss  in  another  action,  as 
one  by  the  parent  for  the  death  of  an  adult  child.  They  would 
make  more  probable  the  loss  of  contributions."  The  amount  of 
expenses  expended  for  medical  attention  and  the  like  must  be 
proved  to  be  reasonable,  and  the  better  rule  is  to  plead  that  they 
were,  but  a  general  allegation  of  their  value,  in  the  absence  of 
an  exception,  may  be  sufficient,*^  if  such  an  item  is  recoverable 
at  all  in  a  death  action.* 

The  ordinary  rules  as  to  the  burden  of  proof  apply  to  death 
cases."  The  plaintiff  must  prove  by  a  preponderance  of  the  evi- 
dence that  the  defendant's  negligence  proximately  caused  the 


26  Tex.  345;  Winnt  v.  International 
&  G.  N.  R.  Co.  74  Tex.  32,  6  L.R.A. 
172,  11  8.  W.  907;  San  Antonio  ft 
A.  P.  R.  Co.  V.  Long,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  114;  Internation- 
al &  G.  N.  R.  Co.  V.  Kindred,  57 
Tex.  491;  Austin  Rapid  Transit  R. 
Co.  V.  Cullen,  —  Tex.  Civ.  App.  — , 
29  S.  W.  266;  Houston  &  T.  C.  R. 
Co.  V.  Davenport,  102  Tex.  309,  117 
S.  W,  790. 

nOulf,  C.  A  S.  F.  R.  Co.  v. 
Younger,  Tex.  Civ.  App.  — ,  40  S. 
W.  423. 

!•  Rigdon  V.  Temple  Waterworks 
Co.  11  Tex.  Civ.  App.  542,  32  S.  W. 
S28;  Texas  &  P.  R.  Co.  v.  Harring- 
ton, 62  Tex.  597. 

w  Galveston,  H.  k  S.  A.  R.  Co.  v. 
Bonnett,  —  Tex.  Civ.  App.  — ,  38 
S.  W.  813;  Houston  &  T.  C.  R.  Co. 
V.  White,  23  Tex.  Civ.  App.  280,  56 
S.   W.  204;    San  Antonio  &  A.   P. 


R.  Co.  V.  Vaughn,  5  Tex.  Civ.  App. 
196,  23  S.  W.  745;  Brunswig  ▼. 
White,  70  Tex.  604,  8  S.  W.  85; 
Citizens'  R.  Co.  v.  Washington,  24 
Tex.  Civ.  App.  422,  68  S.  W.  1042, 
Sills  V.  Ft.  Worth  k  D.  C.  R.  Co. 
—  Tex.  Civ.  App.  — ,  28  S.  W.  908 ; 
International  k  G.  N.  R.  Co.  v.  Kin- 
dred, 67  Tex.  491;  International  k 
G.  N.  R.  Co.  V.  Knight,  —  Tex.  Civ. 
App.  — ,  62  S.  W.  640;  Galveston 
H.  k  S.  A.  R.  Co.  V.  Davis,  22  Tex. 
Civ.  App.  336,  64  8.  W.  909. 

w  International  k  G.  N.  R.  Co.  v. 
Boykin,  32  Tex.  Civ.  App.  72,  74 
S.  W.  93. 

1  See  post,  §  634. 

s  Dallas  &  W.  R.  Co.  ▼.  Spicker, 
61  Tex.  427,  48  Am.  Rep.  297; 
Galveston,  H.  k  S.  A.  R.  Co.  v.  Pen- 
nington, —  Tex.  Civ.  App.  — ^,166 
S.  W.  464. 
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death  of  the  deceased,  and  that  he  was  damaged  in  consequence.* 
The  burden  is  on  him  to  show  that  the  killing  was  wrongful,* 
as  well  as  every  other  fact  essential  to  a  recovery.  But  he  is  not 
required  to  anticipate  and  negative  defenses  proper,  such  as 
contributory  negligence,*  release  or  the  like,  unless  such  defense 
affirmatively  appear  from  the  plaintiff's  pleadings  or  evidence, 
when  it  should  be  denied.  The  burden  of  such  defenses  is  on 
the  party  relying  on  them,  the  defendant.* 

The  plaintiff  must  offer  the  best  evidence  of  which  the  case 
is  susceptible,  to  prove  his  loss  in  the  death.  To  prove  the 
value  of  the  wife's  services  in  the  household  no  direct  evidence 
of  their  value  need  be  offered.  In  fact  the  loss  in  any  case  may 
be  proved  by  circumstantial  evidence.'' 

Thus,  to  show  the  loss  in  the  death  of  the  deceased  the  plain- 
tiff may  show  his  earning  capacity,  his  expectation  of  future 
advancements,*  his  age,  life  expectancy,**  health,  habits  of  in- 
dustry, sobriety,  economy,  occupation,  skill  and  capacity,  and 
all  like  facts  tending  to  affect  the  amount  of  the  recovery.* 


*  International  ft  O.  N.  R.  Co.  v. 
Knight,  —  Tex.  Civ.  App.  — ,  52  S. 
W.  640;  Dallas  &  W.  R.  Co.  ▼. 
Spicker,  61  Tex.  427,  48  Am.  Rep. 
297. 

4  March  v.  Walker,  48  Tex.  372. 

B  San  Antonio  k  A.  P.  R.  Co.  ▼. 
Bennett,  76  Tex.  161,  13  S.  W.  319. 

«  Texas  k  P.  R.  Co.  v.  Huber,  — 
Tex.  Civ.  App.  — ,  95  S.  W.  588; 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Finley, 
11  Tex.  Civ.  App.  64,  32  S.  W.  51. 

7  Missouri  P.  R.  Co.  v.  Lehmberg, 
75  Tex.  61,  12  S.  W.  838;  Interna- 
tional k  G.  N.  R.  Co.  v.  McVcy, 
46  Tex.  Civ.  App.  181,  102  S.  W. 
172;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Younger,  90  Tex.  387,  38  S.  W.  1121, 
1  Am.  Neg.  Rep.  378;  St.  Louis,  A. 
k  T.  R.  Co.  V.  Johnston,  78  Tex. 
536,  15  S.  W.  104;  Galveston,  H. 
k  S.  A.  R.  Co.  V.  Bonnett,  —  Tex. 
Civ.  App.  — ,  38  S.  W.  813;  Houston 


k  T.  C.  R.  Co.  ▼.  Uowser,  67  Tex. 
293;  Galveston  v.  Barbour,  62  Tex. 
172,  50  Am.  Rep.  519;  March  v. 
Walker,  48  Tex.  372. 

•  St.  Louis,  A.  k  T.  R.  Co.  v. 
Johnston,  78  Tex.  536,  15  S.  W. 
104;  Galveston,  H.  k  S.  A.  R.  Co. 
v.  Ford,  —  Tex.  Civ.  App.  — ,  40 
S.  W.  77 ;  Gulf,  C.  k  S.  F.  R.  Co.  v. 
John,  9  Tex.  Civ.  App.  342,  29  S.  W. 
558. 

t*  International  k  G.  N.  R.  Co.  ▼. 
Knight,  —  Tex.  Civ.  App.  — ,  45 
S.  W.  167 ;  Galveston,  H.  k  S.  A.  R. 
Co.  V.  Davis,  22  Tex.  Civ.  App.  335, 
54  S.  W.  909;  Galveston,  H.  k  S. 
A.  R.  Co.  v.  Gormlej,  —  Tex.  Civ. 
App.  — ,  27  S.  W.  1051;  Gulf,  0. 
k  S.  F.  R.  Co.  ▼.  Compton,  75  Tex. 
667,  13  S.  W.  667. 

9Winnt  V.  International  k  G.  N. 
K.  Co.  74  Tex.  32,  5  L.R.A.  172,  11 
S.  W.  907 ;  Texas  Mexican  R.  Co.  ▼. 
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Evidence  of  assistance  previously  received  may  be  admit 
as  tending  to  show  a  probability  of  continued  assistance  i 
the  amount  thereof/*  or  circumstances  tending  to  show  a  < 
ferent  use  of  deceased's  money, — as  that  he  spent  his  eami: 
on  prostitutes/*  for  drink  and  the  like, — undoubtedly  are  adn 
sible.  In  fact  the  potent  circumstances  are  as  varied  as 
imagination." 

The  defendant  may  show,  in  mitigation  of  damages,  that 
reason  of  the  death  of  decedent  the  plaintiff  had  received 
devise  or  descent  property,  the  income  from  which  constitu 
the  only  pecuniary  benefit  of  the  deceased  to  plaintiff,"  but  c 
not  show  that  he  has  received  proceeds  of  insurance  policies  w 
which  the  defendant  had  no  connection." 


Douglass,  69  Tex.  694,  7  S.  W.  77; 
Texas  &  P.  R.  Co.  v.  Lester,  75  Tex. 
66, 12  S.  W.  955;  Missouri  P.  R.  Co. 
V.  Henry,  76  Tex.  220,  12  S.  W.  828 ; 
International  &.  G.  N.  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210,  21  S. 
W.  68,  12  Am.  Neg.  Cas.  602. 

10  Brush  Electric  Light  A  P.  Co. 
V.  Lcfevre,  —  Tex.  Civ.  App.  — , 
55  S.  W.  396;  Galveston,  H.  &  8.  A. 
R.  Co.  V.  Leonard,  —  Tex.  Civ.  App. 
— ,  29  S.  W.  955;  San  Antonio  &  A. 
P.  R.  Co.  V.  Long,  87  Tex.  148,  24 
L.R.A.  637,  47  Am.  St.  Rep.  87,  27 
S.  W.  113. 

11  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Harris,  —  Tex.  Civ.  App.  — ,  30  S. 
W.  776. 

1*  See  St.  Louis  Southwestern  R. 
Co.  v.  Bowles,  32  Tex.  Civ.  App.  118, 
72  S.  W.  451;  Missouri,  K.  &  T.  R. 
Co.  V.  Snowden,  44  Tex.  Civ.  App. 
609,  99  S.  W.  865;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Bennett,  —  Tex.  Civ. 
App.  — ,  38  S.  VV.  813;  Freeman  v. 
Carter,  —  Tex.  Civ.  App.  — ,  81  S. 
W.  81;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Brown,  33  Tex.  Civ.  App.  209,  76  S. 
W.  794;  Atchison,  T.  &  S.  F.  R.  Co. 


T.  Van  Belle,  26  Tex.  Civ.  App.  i 
64  S.  W.  397;  Houston  &  T.  C. 
Co.  ▼.  White,  23  Tex.  Civ.  A 
280,  66  S.  W.  204;  Internationa 
G.  N.  R.  Co.  V.  Knight,  —  Tex.  i 
App.  — ,  45  S.  W.  167 ;  Texas  Ik 
land  R.  Co.  v.  Crowder,  26  Tex.  i 
App.  636,  64  S.  W.  90;  Missouri 
R.  Co.  V.  Bond,  2  Tex.  Civ.  App.  : 
20  S.  W.  930;  Galveston,  H.  A 
A.  R.  Co.  V.  Davis,  22  Tex.  Civ.  A 
335,  64  S.  VV.  909;  San  Antonl 
A.  P.  R.  Co.  V.  Gillum,  —  Tex.  i 
App.  — ,  30  S.  W.  697;  Beaum 
Traction  Co.  v.  Di  I  worth,  —  1 
Civ.  App.  — ,  94  S.  W.  352. 

WSan  Antonio  &  A.  P.  R.  Co 
Long,  87   Tex.   148,  24  L.R.A.  ( 
47    Am.    St.    Rep.    87,    27    S. 
113. 

1*  Lipscomb  v.  Houston  &  T. 
R.  Co.  95  Tex.  5,  55  L.R.A.  869, 
Am.  St.  Rep.  804,  64  S.  W.  9 
Tyler  Southeastern  R.  Co.  v.  I 
berry,  13  Tex.  Civ.  App.  186,  34 
W.  794;  Houston  &  T.  C.  R.  Co 
Weaver,  —  Tex.  Civ.  App.  — ,  4] 
W.  846;  Houston  A  T.  C.  R.  Co 
Johnson,  27  Tex.  Civ.  App.  420,  6i 
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"Not  can  it  be  shown  in  mitigation  that  the  survivor  had 
married  again,"  nor  that  the  parties  were  negroes." 

§  633.  Verdict  and  judgment. 

The  statutes  contemplate  that  the  verdict  should  apportion 
the  damages  among  the  beneficiaries  according  to  their  respec- 
tive rights,"  and  it  is  the  duty  of  the  jury  to  make  such  appor- 
tionment, whether  the  suit  be  by  one  or  all  the  beneficiaries,** 
but  their  failure  to  do  so  must  be  objected  to,  since  it  cannot 
ordinarily  be  hurtful  to  the  defendant,  and  therefore  may  be 
waived." 

A  very  great  discretion  Is  lodged  with  the  jury  in  the  matter 
of  the  division  of  the  recovery.  It  may  happen  that  the  evidence 
will  justify  a  verdict  for  some,  and  against  others,  of  the  plain- 
tiffs." 


W.  72;  Missouri,  K.  A  T.  R.  Co.  v. 
Rains,  —  Tex.  Civ.  App.  — ,  40  S. 
W.  635 ;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Cody,  20  Tex.  Civ.  App.  620,  60 
S.  VV.  135. 

w  International  &  G.  N.  R.  Co. 
V.  Boykin,  —  Tex.  Civ.  App.  — ,  85 
S.  W.*  1163;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Younger,  90  Tex.  387,  38  S.  W. 
1121,  1  Am.  Neg.  Rep.  378;  San 
Antonio  &,  A.  P.  R.  Co.  v.  Long,  87 
Tex.  148,  24  L.R.A.  637,  47  Am.  St. 
Rep.  87.  27  S.  W.  113. 

"Texas  &  P.  R.  Co.  v.  Moody, 
—  Tex.  Civ.  App.  — ,  23  S.  W.  41. 

"  Vernon's  Saylcs'  Tex.  Civ.  Stat, 
art.  4704. 

"Houston  City  Street  R.  Co.  v. 
Sciacca,  80  Tex.  350,  10  S.  VV.  31; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Sal- 
isbury, —  Tex.  Civ.  App.  — ,  143 
S.  W.  252;  International  &  G.  N. 
R.  Co.  v.  White,  103  Tex.  507.  131 
S.  W.  811. 

WGulf,  C.  &.  S.  F.  R.  Co.. v.  Bur- 
leson, —  Tex.  Civ.  App.  —,  20  S.  W. 


1107;  March  t.  Walker,  48  Tex. 
372 ;  Texas  &  P.  R.  Co.  v.  Hudman, 
8  Tex.  Civ.  App.  309,  28  S.  W.  388; 
Missouri,  K.  A,  T.  R.  Co.  v.  Evans, 
18  Tex.  Civ.  App.  68,  41  S.  W.  80; 
Galveston,  H.  &  S.  A.  R.  Co.  v. 
Hughes,  22  Tex.  Civ.  App.  134,  54 
S.  \V.  264;  International  &  G.  N. 
R.  Co.  V.  Lehman,  —  Tex.  Civ.  App. 
— ,  72  S.  W.  619;  International  & 
G.  N.  R.  Co.  V.  Munn,  46  Tex.  Civ. 
App.  276,  102  S.  W.  442;  Texas  & 
N.  0.  R.  Co.  V.  Scarborough,  —  Tex. 
Civ.  App.  — ,  104  S.  W.  408. 

w  Texas  &  P.  R.  Co.  v.  Hudman, 
8  Tex.  Civ.  App.  309,  28  S.  W.  388 ; 
Missouri  P.  R.  Co.  v.  Henry,  75  Tex. 
220,  12  S.  W.  828;  St.  Louis,  A. 
&  T.  R.  Co.  ▼.  Johnston,  78  Tex. 
536,  15  S.  W.  104 ;  Nelson  v.  Galves- 
ton, H.  &  S.  A.  R.  Co.  78  Tex.  621, 
11  L.R.A.  391,  22  Am.  St.  Rep.  81, 
14  S.  W.  1021;  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Wilson,  3  Tex.  Civ.  App. 
r.83,  24  S.  W.  680 ;  Gulf,  C.  A  S.  F. 
R.  Co.  V.  Boyce,  39  Tex.  Civ.  App. 
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It  is  improper  for  the  jury  to  attempt  to  apportion  the  dam 
ages  between  the  defendants  where  there  are  more  than  on< 
jointly  liable,  and  their  efforts  to  do  so  may  be  treated  as  sur 
plusage,  and  judgment  rendered  against  both  or  all  for  the  ful 
amount.* 

The  judgment,  of  course,  follows  the  verdict,  and  it  is  erroi 
for  the  trial  court  to  ignore  the  same  and  enter  judgment  con- 
trary thereto,  whatever  the  evidence  upon  which  it  is  liased/ 
The  error  is  even  fundamental  in  character.**  The  judgment 
binds  all  parties  for  whom  the  action  is  brought,  whether  with 
or  without  their  consent,  if  done  in  good  faith,*  and  in  this  k> 
spect  is  constitutional,*  but  does  not  bind  one  not  in  any  mannei 
before  the  court. 

Where  on  appeal  the  verdict  and  judgment  having  appor- 
tioned the  damages,  the  judgment  as  to  some  of  the  plaintiffs 
is  erroneous  and  as  to  others,  proper,  a  severance  may?  ^^  effect, 
be  had,  and  the  judgment  reversed  as  to  those  against  whom 
error  appears,  and  affirmed  as  to  the  others.* 

§  634.  Damages. 

First,  the  ^'damages"  recovered  in  this  action  is  the  creature 
of  the  statute,  and  therefore  belongs  to  the  beneficiaries  named. 
The  recovery  cannot  be  taken  for  the  decedent's  debts.*    In  no 


195,  S7  S.  W.  395;  Missouri,  K.  k 
T.  R.  Co.  V.  Wall,  —  Tex.  Civ.  App. 
— ,  110  S.  W.  453;  Houston  &  T. 
C.  R.  Co.  V.  Alexander,  —  Tex. 
Civ.  App.  — ,  121  S.  W.  602. 

1  San  Marcos  Electric  Light  &  P. 
Co.  V.  Compton,  48  Tex.  Civ.  App. 
586,  107  S.  \V.  1151. 

8  See  ante,  §  497;  Shippers  Com- 
press k  Warehouse  Co.  v.  Davidson, 
35  Tex.  Civ.  App.  558,  80  S.  W. 
1032;  Galveston,  H.  k  S.  A.  R.  Co. 
\.  Johnson,  24  Tex.  Civ.  App.  180, 
58  S.  W.  022. 

a*  El  Paso  k  S.  W.  R.  Co.  v.  Mur- 
tle,  49  Tex.  Civ.  App.  273,  108  S. 
W.  998. 

»See  ante,   §§   630,   631;    Galves- 


ton, H.  k  S.  A.  R.  Co.  Y.  Gillespie, 
48  Tex.  Civ.  App.  56,  106  S.  W.  707; 
Galveston,  H.  k  S.  A.  R.  Co.  ▼. 
Pennington,  —  Tex.  Civ.  App.  — , 
166  S.  W.  464. 

4  Ibid. 

ft  Texas  Portland  Cement  k  Lime 
Co.  V.  Lee,  36  Tex.  Civ.  App.  482, 
82  S.  W.  306. 

6  Vernon's  Sayles'  Tex.  Civ.  Stat, 
art.  4698;  St.  Louis,  A.  k  T.  R.  Co. 
V.  Taylor,  5  Tex.  Civ.  App.  668,  24  S. 
W.  975;  Texas  Loan  Agency  ▼. 
Fleming,  18  Tex.  Civ.  App.  668,  46 
S.  W.  63;  Southern  P.  Co.  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S. 
W.  477» 
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event  does  the  recovery  become  part  of  the  estate  of  the  deceased 
for  distribution  amongst  creditors  or  heirs  generally,  even 
though  the  statute  does  authorize  the  executor  or  administrator 
to  bring  the  suit.  Such  action  is  for  the  beneficiaries  under 
the  statute/  and  the  character  of  the  funds  when  recovered,  as 
separate  or  community  property,  depends  upon  principles  al- 
ready discussed.' 

The  statutes  quoted  in  §  620  authorize  the  recovery  of 
actual  damages  only,  but  article  4696  •  provides  for  the  recovery 
of  exemplary  damages  as  well,  where  the  death  is  caused  by  the 
wilful  act  or  omission,  or  gross  negligence,  of  the  defendant. 
This  article  has  not  changed  the  common-law  rule  that  ex- 
emplary damages  are  recoverable  only  where  actual  damages 
are  shown,**  and  the  right  to  recover  such  damages  is  more  re- 
stricted than  with  respect  to  actual  damages,  the  Constitution 
limiting  it  to  the  surviving  husband  or  wife,  or  heirs  of  the 
body  of  the  deceased.  The  parent  therefore  is  excluded,**  but 
ordinarily,  that  is,  unless  the  death  was  caused  by  the  wilful  act 
or  omission,  or  gross  negligence,  of  the  defendant,  only  actual 
damages  are  recoverable."  They  include,  generally,  compensa- 
tion for  the  pecuniary  loss  sustained,"  and  are  measured  by  the 


•y  Houston  &  T.  C.  R.  Ck).  v.  Hook, 
60  Tex.  403;  Cooper  v.  Gulf,  C.  & 
S.  F.  R.  Co.  41  Tex.  Civ.  App.  696, 
93  S.  W.  201. 

t  See  ante,  §§  323,  359. 

» Vernon's  Sayles'  Tex.  Civ.  Stat 
art.   16,  §  26. 

10  Ritz  V.  Austin,  1  Tex.  Civ.  App. 
455,  20  S.  W.  1029,  1031;  Adams  v. 
San  Antonio,  A.  P.  R.  Co.  34  Tex. 
Civ.  App.  413,  79  S.  VV.  80;  Wilson 
V.  Brown,  —  Tex.  Civ.  App.  — ,  164 
S.  W.  322. 

11  See  Houston  k  T.  C.  R.  Co.  v. 
Cowser,  57  Tex.  305;  International 
&  G.  N.  R.  Co.  V.  Kindred,  67  Tex. 
496;  Houston  A  T.  C.  R.  Co.  v. 
Baker,  57  Tex.  424;  Winnt  v.  In- 
ternational &  G.  N.  R.  Co.  74  Tex. 
32,  5  L.R.A.  172,  11  S.  W.  907. 


IS  International  k  G.  N.  R.  Co.  v. 
McDonald,  76  Tex.  41,  12  S.  W.  860; 
Galveston,  H.  k  S.  A.  R.  Co.  v. 
Worthy,  87  Tex.  459,  29  S.  W.  376 ; 
McGown  V.  International  k  G.  N. 
R.  Co.  85  Tex.  289,  20  S.  W.  80; 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Finley, 
11  Tex.  Civ.  App.  64,  32  S.  W.  61; 
Jenkins  v.  Darling,  —  Tex.  Civ. 
App.  — ,  56  S.  W.  931. 

It  March  v.  Walker,  48  Tex.  372; 
McGown  V.  International  k  G.  N.  R. 
Co.  85  Tex.  289,  20  S.  W.  80;  Gulf, 
C.  k  S.  F.  R.  Co.  V.  Southwick,  •— 
Tex.  Civ.  App.  — ,  30  S.  W.  692; 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Finley, 
11  Tex.  Civ.  App.  64,  32  S.  W.  61; 
Ft.  Worth  k  D.  C.  R.  Co.  v.  Linthi- 
cum,  33  Tex.  Civ.  App.  376,  77  S.  W. 
40;  San  Antonio  k  A.  P.  R.  Co.  v. 


864 


MARITAL  RIGHTS. 


payment  of  such  a  sum  as,  paid  now,  would  fairly  compeni 
the  plaintiff  for  the  losses  sustained  in  the  deceased's  death." 

Thus  the  parent  may  recover  a  sum  equal  to  the  pecuni 
benefit  he  had  a  reasonable  expectation  of  receiving  from 
child  had  he  not  died,"  and  that  too,  whether  the  child  was  mi 
or  adult,  married  or  unmarried.** 

The  rule  contemplates,  to  be  sure,  the  net  loss,  for  pro 
allowance  must  be  made,  where  the  child  is  a  minor,  for 
expense  of  nurture,  education,  and  the  like." 

Or  the  child  may  recover  the  value  of  the  pecuniary  bene 
lost  in  the  death  of  the  parent,*'  which  may  include  m^ 
things  other  than  actual  money,  such  as  nurture,  and  educati 
but  are  capable  of  a  pecuniary  valuation,"  and  as  in  actions 


Brock,  35  Tex.  Civ.  App.  155,  80 
S.  W.  422;  Galveston,  II.  k  S.  A. 
R  Co.  V.  Perry,  38  Tex.  Civ.  App. 
81,  85  S.  W.  62;  San  Antonio  &  A. 
P.  R.  Co.  V.  Long,  87  Tex.  148,  24 
L.R.A.  637,  47  Am.  St.  Rep.  87,  27 
8.  W.  113;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Farmer,  102  Tex.  235,  115  S.  W. 
260. 

MSan  Antonio  &  A.  P.  R.  Co.  v. 
Waller,  27  Tex.  Civ.  App.  44,  65  S. 
W.  210;  Ft.  Worth  &  D.  G.  R.  Co. 
v.  Morrison,  93  Tex.  527,  66  S.  W. 
745;  San  Antonio  Traction  Co.  v. 
White,  —  Tex.  Civ.  App.  — ,  60  S. 
W.  323;  Merchants'  &  P.  Oil  Co.  v. 
Burns,  96  Tex.  573,  74  S.  W.  758; 
Galveston,  H.  &  S.  A.  R.  Co.  v. 
Worthy,  87  Tex.  459,  29  S.  W.  370. 

WFt.  Worth  &  D.  C.  R.  Co.  v. 
Morrison,  93  Tex.  527,  56  S.  W. 
745;  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Hughes,  22  Tex.  Civ.  App.  134, 
54  S.  W.  264;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Leonard,  —  Tex.  Civ.  App. 
— ,  29  S.  W.  955;  Dallas  &  W.  R. 
Co.  V.  Spickor,  61  Tex.  427,  48  Am. 
Rep.  297;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Compton,  75  Tex.  007,  13  S.  W. 


667;  Texas  &  P.  R.  Co.  v.  Bui 
2  Posey,  Unrep.  Gas.  (Tex.)  239 

16  Gulf,  C.  &  S.  F.  R.  Co.  V.  So 
wick,  —  Tex.  Civ.  App.  — ,  30  S. 
592;  Cole  v.  Parker,  27  Tex. 
App.  563,  66  S.  W.  135;  Freema 
Carter,  28  Tex.  Civ.  App.  671, 
S.  W.  527;  Texas  A  P.  R.  Co 
Ilarhy,  28  Tex.  Civ.  App.  24, 
S.  W.  541;  San  Antonio  Street 
Co.  V.  Mechler,  —  Tex.  Civ.  I 
— ,  29  S.  W.  202;  Houston  &  T 
R.  Co.  V.  Cowser,  57  Tex.  293; 
JjOxub  Southern  R.  Co.  v.  Shiflet 
Tex.  102,  81  S.  W.  524. 

"Ft.  Worth  &  I).  C.  R.  Co 
Hyatt,  12  Tex.  Civ.  App.  436, 
S.  W.  677. 

l»  Texas  &  X.  O.  R.  Co.  v.  Gr 
42  Tex.  Civ.  App.  216,  95  S. 
694;  Gulf,  C.  &  S.  F.  R.  Co 
S'outhwick,  —  Tex.  Civ.  App.  — 
S.  W.  592;  Gulf,  C.  &  S.  F.  R. 
v.  Younger,  90  Tex.  387,  38  S. 
1121,  1  Am.  Neg.  Rep.  378. 

W  Gulf,  C.  &  S.  F.  R.  Co.  V.  J< 
son,  1  Tex.  Civ.  App.  103,  20  S. 
1123;   San  Antonio  &  A.  P.  R. 
V.  Long,  19  Tex.  Civ.  App.  649, 
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the  parent,  the  recovery  is  not  limited  to  the  losses  suffered 
during  the  child's  minority.**  And  the  husband  or  wife  may 
recover  according  to  the  same  measure  for  the  death  of  the 
other.* 

In  no  case,  however,  can  the  jury  award  damages  for  the 
loss  of  deceased's  society,  for  grief  of  the  plaintiffs,  or  mental 
or  physical  suffering  of  the  deceased,  since  the  recovery  is  lim- 
ited to  the  pecuniary  loss  to  plaintiff." 


S.  W.  599;  San  Antonio  &  A.  P.  R. 
Co.  V.  Long,  87  Tex.  148,  24  L.R.A. 
637,  47  Am.  St.  Rep.  87,  27  S.  W. 
113;  Beaumont  Traction  Co.  v. 
Dilworth,  —  Tex.  Civ.  App.  — ,  94 
S.  W.  352;  Missouri  P.  R.  Co.  v. 
Lehmberg,  76  Tex.  61,  12  S.  W.  838 ; 
Texas  k  P.  R.  Co.  v.  Lester,  75  Tex. 
56,  12  S.  W.  955;  Galveston,  H.  k 
S.  A.  R.  Co.  V.  Puente,  30  Tex.  Civ. 
App.  246,  70  S.  W.  362;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Davis,  27  Tex. 
Civ.  App.  279,  65  S.  W.  217;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Younger,  90 
Tex.  387,  38  S.  W.  1121,  1  Am.  Neg. 
Rep.  378;  Gainesville.  H.  &  W.  R. 
Co.  V.  Lacv,  86  Tex.  244,  24  S.  W. 
269;  International  &  G.  N.  R.  Co. 
y.  McVey,  —  Tex.  Civ.  App.  — ,  83 
8.  W.  34;  Missouri,  K.  &  T.  R.  Co. 
V.  Nelson,  30  Tex.  Civ.  App.  269,  87 
S.  W.  706;  See  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Finley,  11  Tex.  Civ.  App.  64, 
32  S.  W.  5l] 

SO  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Puente,  30  Tex.  Civ.  App.  246,  70 
S.  W.  362;  Tyler  Southeastern  R. 
Co.  V.  Rasberry,  13  Tex.  Civ.  App. 
185,  34  S.  W.  794;  International  k 
G.  N.  R.  Co.  V.  De  Bajligethy,  9 
Tex.  Civ.  App.  108,  28  S.  W.  829; 
Texas  k  N.  O.  R.  Co.  v.  Brown,  14 
Tex.  Civ.  App.  697,  39  S.  W.  140. 

1  Galveston,   II.   k   S.   A.   R.   Co. 

V.  Worthy,  87  Tex.  459,  29  S.  W. 

376;   Galveston,  H.  k  S.  A.  R.  Co. 

V.  Johnson,  24  Tex.  Civ.  App.  180, 

M.  R.— 65. 


58  S.  W.  622;  Ft.  Worth  k  R.  G. 
R.  Co.  V.  Sivells,  28  Tex.  Civ.  App. 
497,  67  S.  W.  517;  Garcia  v.  San- 
ders, —  Tex.  Civ.  App.  — ,  35  S.  W. 
52;  Missouri  P.  R.  Co.  v.  Lehm- 
berg, 75  Tex.  61,  12  S.  W.  838; 
Louisiana  Extension  R.  Co.  v.  Cars- 
tens,  19  Tex.  Civ.  App.  190,  47  S. 
W.  36;  Gulf,  C.  k  S.  F.  R.  Co.  v. 
Southwick,  —  Tex.  Civ.  App.  — ,  30 
8.  W.  592;  Missouri,  K.  k  T.  R.  Co. 
V.  Hines,  —  Tex.  Civ.  App.  — ,  40 
S.  W.  152;  Houston  k  T.  C.  R.  Co. 
V.  Loefller,  —  Tex.  Civ.  App.  — ,  51 
S.  W.  536. 

S  Galveston  v.  Barbour,  62  Tex. 
172,  50  Am.  Rep.  519;  Houston 
City  Street  R.  Co.  v.  Sciacca,  80 
Tex.  350,  16  S.  W.  31;  Houston  k 
T.  C.  R.  Co.  V.  Bowen,  36  Tex.  Civ. 
App.  165,  81  S.  W.  80;  Galveston, 
H.  k  S.  A.  R.  Co.  V.  Matula,  79 
Tex.  577,  15  S.  W.  573;  Galveston, 
H.  k  S.  A.  R.  Co.  V.  Worthy,  87  Tex. 
459,  29  S.  W.  376;  Texas  k  N.  O. 
R.  Co.  V.  Green,  42  Tex.  Civ.  App. 
216,  95  S.  W.  694;  Taylor,  B.  k  H. 
R.  Co.  V.  Warner,  84  Tex.  122,  19  S. 
W.  449,  20  S.  W.  823;  McGown  v. 
International  k  G.  N.  R.  Co.  86  Tex. 
289,  20  S.  W.  80;  Gulf,  C.  k  S.  F. 
R.  Co.  V.  Finley,  11  Tex.  Civ.  App. 
64,  32  S.  W.  51;  Southern  Cotton 
Press  k  Mfg.  Co.  v.  Bradley,  52 
Tex.  587 :  Gulf,  C.  k  S.  F.  R.  Co.  v. 
Farmer,  102  Tex.  235,  115  S.  W. 
260. 
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MARITAL  RIGHTS. 


But  the  award  should  include  all  reasonable  expenditui 
for  funeral  expenses,  incurred  by  the  plaintiff,*  for  they  2 
made  necessary  by  the  death,  whereas  medical  attention,  nu: 
ing  and  the  like  during  the  life  of  the  deceased,  can  be  no  pfl 
of  the  death  action  proper.* 

§  635.  Same;  apportionment  and  distribution* 

We  have  seen  the  statute  provides  that  the  amount  of  dai 
ages  recovered  in  a  suit  for  injuries  resulting  in  death  shi 
be  divided  by  the  jury  among  the  persons  entitled  to  the  ben 
fit  of  the  action.  The  amount  of  the  damages,  and  the  appc 
tionment  of  the  same,  are  left  largely  to  the  discretion  of  tl 
jury,  subject,  of  course,  to  revision  for  abuse  of  that  disci 
tion.* 


•  Gulf,  C.  A  S.  F.  R.  Co.  V.  South- 
wick,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
.'392. 

4  See  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Farmer,  102  Tex.  235,  115  S.  W. 
260. 

6  Cole  V.  Parker,  27  Tex.  Civ.  App. 
503,  GO  S.  W.  135;  International  & 
G.  X.  R.  Co.  V.  Kindred,  57  Tex. 
491;  Brunswig  v.  White,  70  Tex. 
r)04,  8  S.  W.  85;  Galveston,  H.  &  S. 
A.  K.  Co.  V.  Perry,  38  Tex.  Civ.  App. 
SI,  85  S.  VV.  62;  Austin  Rapid 
Transit  R.  Co.  v.  Cullen,  —  Tex. 
Civ.  App.  — ,  29  S.  W.  250,  a.  c.  30 


S.  W.  578;  Gulf,  C.  &  S.  F.  R.  Co. 
Hrown,  33  Tex.   Civ.  App.  260, 
S.  W.  704 ;  Missouri,  K.  &  T.  R.  C 
v.   Gilmore,  —  Tex.   Civ.   App.  - 
53  S.  W.  61 ;  Texas  Midland  R.  C 
V.  Crowder,  25  Tex.  Civ.  App.  52 
64  S.  W.  90;  San  Antonio  &  A. 
R.    Co.   V.   Mertink,    101    Tex.    U 
105  S.  W.  485;   Lumsden  v.  (  hi< 
go,  R.  r.  &  T.  R.  Co.  23  Tex.  C; 
App.  137,  56  S.  W.  606;   Texas 
P.   R.  Co.  V.  Hudman>  8  Tex.  C 
App.  309,  28  S.  W.  388;  See  anU 
633. 


INDEX 


ABANDONMENT.    See  also  Livino  Apart. 

wife  retusing  to  go  to  husband's  domicil,  §  73. 

by  husband  of  wife,  contracts,  control,  etc.  §§  74,  202. 

of  children  by  father,  support,  §  80. 

control  of  community,  §  112. 

wife  of  husband,  necessaries,  §  150. 

of  wife,  conveyances,  §§  202,  216,  217,  41.'5. 

tliroat  of,  as  duress,  §  214. 

of  homestead,  conveyance,  §§  217,  223,  393. 

abandoned  wife  as  sole  trader,  §  250. 

as  a  crime,  §  269. 

as  evidence  of  gift,  §§  303,  353. 

of  homestead,  generally,  §§  393,  396,  420,  597. 

intention  merely,  homestead,  §§  395,  420. 

cutting  homestead  into  lots,  §  390. 

by  husband  alone  of  homestead,  §§  403,  420,  421. 

of  homestead,  deed  of  husband,  §  406. 

of  wife,  her  sale  of  homestead,  §§  407,  423. 

of  homestead,  bond  fcr  title,  §  409. 

of  homestead,  mortgage,  §§  411,  423. 

of  wife,  her  liens  on  homestead,  §  413. 

of  homestead,  "other  liens,*'  §  415. 

same,  judgment  liens,  §  415. 

of  proceeds  of  insurance  on  homestead,  §  419. 

evidence  of,  of  homestead,  §§  420,  422. 

by  wife,  the  homestead,  §§  423,  598. 

of  wife,  her  suits,  §§  438,  447,  455,  520. 

same  joining  the  Inisband,  §  451. 

as  authority  for  wife's  suit,  pleading,  §  455. 

as  j;n*ound  for  divorce,  §§  518,  519,  527. 

of  wife,  venue  in  divorce,  §  520. 

accompanied  by  adultery  of  husband,  §§  527,  528, 

confinement  in  asylum,  as,  §§  527,  530. 

pleading,  §  534. 

of  homestead:  partition.  §§  577,  596,  .599. 

same;  by  survivor,  creditors.  §  609. 
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ABDL'CTION. 
statute,  9  87. 

ABORTION. 

testimony  of  parties,  i  465. 

ABSKNCE.    See  Livina  Apart  ;  PusmipnoKS. 

ACCEPTING  BENEFITS.    See  Ratificatiom. 
of  huBlianil':)  contract,  g  100. 
uid  denying  notice,  g  110. 
precluding  recovery,  wlien,  %%  137,  243. 
o[  partition  agreement,  g  lOU. 
aa  eatoppel.  %%  174,  243,  244,  2ol,  263,  203. 
aa  election.  Sg  251,  2yi. 
under  joint  will,  §  2S1. 
■ale  of  liomeatead,  S  40S. 
liens  on  hoiueatead,  g  413. 
by  children,  J  5B3. 


ACCOMPLICE, 
wife  aa.  S  287. 

ACCOUNTING.     See  EgniTABLE  Coi^eiDEBAirona. 
between  husband  and  wife,  g§  333,  S32. 
between  community  and  separate  estates,  gg  334,  US, 
between   llrBt  and  second  community,  g  337. 
Ktimonr  paid,  g  532. 
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ACCUMULATIONS.    Sec  Eabnings,  Profits,  rro. 

ACKNOWLEDGMENT. 

marriage  settlement,  §§  43,  48. 

adoption,  §  89. 

of  transfer  of  note  not  necessary,  §  lOS. 

early  forms  prescribed,  §§  191-193. 

to  "joint"  conveyance,  §  197. 

the  privy  examination,  §  204. 

notary's  certificate,  §  205. 

notary's  seal,  {  206. 

defective   certificate,   §   207. 

who  may  take,  §  208. 

power  of  attorney,  §  222. 

of  wills,  not  required,  §  272. 

contract  for  joint  wills,  §  281. 

designation  of  homestead,  §  404. 

mechanic's  liens  on  homestead,  §  412. 

''other  liens"  for  improvements,  §  413. 

of  debt  and  new  promise,  limitations,  §  476. 

ACQUIESCENCE.    See  Ratification. 
in  husband's  conveyance,  §  106. 
doctrine  generally,  §§  109,  242. 
in  partition  agreement,  §  166. 
as  laches,  §  242. 
as  estoppel,  §§  243,  248. 

ACQUISITIONS.    See  Community  Pbopebtt;  Inciease;  Srpabati  Pbot- 

EBTY. 

ACT  MARCH  21,  1913  (art.  4622). 

generally  enlarging  rights,  §§  60,  148. 

married  women's  bonds,  §  75. 

the  control  of  the  community,  {§  104,  215,  302. 

wife's  separate  property,  §§  105,  106. 

stocks  and  bonds,  conveyance,  §§  108,  164,  198,  229,  388. 

notice,  concerning  community,  §  110. 

possession,  §§  111,  117. 

gifts,  §§  114,  184. 

deposits  in  bank,  §§  122,  227,  305,  372. 

innocent  purchaser  of  community,  §  134. 

liability  of  community,  §§  138,  332. 

wife's  power  of  attorney  executed  dum  sola,  §  139. 

suits  for  wife's  property,  §  140. 

contracts  hotworn  spoiisos,  §  150. 
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ACT  MARCH  21,  1913  (art.  4622)  —continued, 
contracts  generally,  §§  148,  161,  171,  172,  219. 

necessaries,**  §  155. 
Buretysliip,  {  180. 

courts  authorizing  conveyance,  §§  198,  226. 
conveyances,  §§216,  219,  338. 
homestead,  §§  217,  405. 
>%'ife's  mortgage  of  community,  $$  224. 
leasing,  {  226. 

afti^r-acquired  title,  §§  231,  249. 
eutoppel  generally,  §§  238,  247. 
wife  as  sole  trader,  §  255. 
marriage  of  feme  sole  partner^  {  257. 
profits,  status,  §  200. 
husband's  torts  against  wife,  {  268. 
act  generally,  {  295. 
held  constitutional,  295. 
personal  earnings,  §  313. 
rents,  community,  §  316. 
liability  for  debts,  §  334. 
separate  property  of  wife,  §  342. 
control  of  separate  estate,  §  344. 
wife  renting  out  homestead,  §  410. 
community  suits,  §  442. 

husband  a  necessary  defendant  with  wife,  §  1.11. 
suits  against  wife,  pleading,  §  458. 
limitations  affecting  community,  act  1913,  §  472. 
repealing  art.  4625,  judgment,  {  499. 
relative  rights  of  survivor  and  administrator,  §  575. 
t  Hurviving  wife  renewing  community  debt,  §  580. 

remarriage  of  widow,  §  587. 


• 


ACT  APRIL  2,  1913   (P.  188)    §  87. 

ACT  1840,  §^  146.  149,  293,  342,  349. 

ACT  1841. 

conveyancing,  §  191. 

ACT  1S48,  §S  147,  172,  294,  342,  349. 


ACTIONS.    See  Parties;  Pleading;  Suits. 
j  ;<cnerally,  §§  430,  431,  432. 

I  wife  appears  in  her  own  name,  §  431. 

I  instances  of  wife's  suits,  §  432. 

j  wife  suinji:  her  husband,  §  433. 


i 
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ACTIONS— continued. 

husband  suing  wife,  §  434. 

wife  as  next  friend  etc.  statutes,  §  436. 

abatement,  §  436. 

venue,  §  437. 

parties,  §§  438  to  454. 

pleadings,  §§  455-460. 

process  and  appearance,  §  461. 

husband  and  wife  as  witnesses,  §§  462-407. 

limitations,  §§  468-480. 

stale  demand,  §  481. 

trial.     See  Trial,  482-498. 

instructions,  §  496. 

judgment,  generally,  499-511. 

after  marital  dissolution,  §  515. 

death  actions,  §§  619-635. 

See  Death  Actions. 

ADJUSTING  EQUITIES,  ETC. 

sale  of  homestead  by  husband,  §§  217,  225,  406,  411,  414. 
sale  of  homestead  by  wife,  §§  407,  414. 
judgments  affecting,  wife  bound  when,  §  507. 
divorce  decree,  §§  550,  554. 
by  surviving  wife,  §  580. 

ADMINISTRATION.     See  Commuxity  Admixistratioit. 
putative  marriages,  §  35. 
insane  spouse,  §§  74,  200,  201,  406. 
wife  may  make  bond,  §  180. 

insane  spouse,  community  homestead,  sale,  §§  406,  407* 
the  Hurvivor  and  administrator,  §  575. 
same;  suits,  §  586. 
generally,  statutes,  §  588. 
the  court,  §§  589,  591,  596,  600,  603. 
allowances;  ntatute,  §  590. 
same:  the  order,  creditors,  §  591. 
sanu*;  beneficiaries,  and  time  for,  §§  592,  594-596,  698. 
same:  payment,  §§  593,  602. 
exempt  property;  allowances  in  lieu,  §§  594,  608. 
nature  of  these  rights,  §§  595,  608. 

same:  hunicstead,  and  allowance  in  lieu,  §§  596,  602,  608. 
select in;^  the  homestead,  §  597. 
further  of  beneflciaries,  §  598. 
abandonment  and  partition  of  homest-ead,  §  699. 
executor}'  contracts  of  deceased,  §  600. 
by  other  than  survivor,  §  601. 


partition  and  settlement  g«fierftlly,  |  603. 
of  community  property,  gg  606-618. 

Sve  CoMUvrfiTr  AvutMSTBATiOH. 
th«  esUte  for,  %i  696,  602.  609. 
liens,  Sg  604,  606,  596,  608,  012. 
joint,  g  ei6. 

recovery,  of  sanity,  g  617. 
administrator  of  eKeciitor  aa  plaiatiff  in  death  action,  |  n 

ADMISSIONS. 

of  husband  rcspectin-;  wife's  property,  %  100,  378,  4«7. 
of  huBl>Bnd  concemiDg  homestead,  g  lOS. 
of  husband  bind  the  wife,  when,  Sg  111,  491. 
of  wife  as  estoppel,  gg  24S,  467. 
in  divorce  answer,  g  G40. 

ADOITION. 

of  child  generally,  g  80. 

disinherison  of  adopted,  g  91. 

one  adapted  not  a  "lawful  child,"  when,  ||  278,  SU. 

descent  of  property,  g  508. 

death  actions,  gg  626,  627. 

ADULT. 

death  actions,   U   626,  627,  632,  ft34. 

ADULTERY. 

of  wife,  SpaniBli  law,  gg  202,  518. 
testimony  of  parties,  g  465. 
ground  for  divorce,  gg  6IS,  510,  528. 
and  abandonment,  divorce,  gg  527,  528. 
condonation  of,  and  by.  gg  528.  637,  938. 
plesding,  g  534. 
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ADVERSE  POSSESSIOX—continued. 

survivor  and  heirs,  tiomestead,  §  337. 
beneliciaries  of  probate  exemptions,  §  50flL 
of  cotenant,  when,  §  603. 

AFRICANS. 

intermarriage  forbidden,  §  6. 
citizenship,  §  76. 

AFTER-ACQUIRED  TITLE, 
generally,  §  231. 
estoppel  to  assert,  §  249. 

AGE. 

marriageable,  §  8. 

consent  of  parent,  §  9. 

lawful,  §  23. 

agreements  to  marry,  §  55. 

affected  by  marriage,  §§  23,  32,  85,  96,  199. 

AGENT. 

to  procure  license,  §  10. 

husband  as  wife's,  §§  101-104,  430,  440,  476. 

management  of  community,  §§  104,   110. 

husband  for  wife,  separate  property,  §§  106,  109,  136. 

power  of  attorney,  §  108. 

accepting  services,  §  109. 

notice  to  husband,  |  110. 

wife  as  husband's,  §§  158,  215,  227,  284. 

wife's  conveyance  as,  §§  194,  196,  216,  216,  282,  236. 

husband's  control  of  wife's  business,  §  262. 

torts  of  wife,  §  266. 

wife  generally,  §  284. 

wife  may  have,  §  369. 

husband's  act  or  admission   cannot  prejudice  wife'i  rightf,   ||  378, 

476. 
to  sell  homestead,  §§  405,  406. 
husband's  suits  for  wife,  §§  440,  445. 
husband  defending  wife's  suits,  §  461. 
confession  of  judgment,  through,  §  508. 
to  mortgage  homestead,  when,  §  584. 
for  survivor.  §  610. 
death  actions,  §  622. 

AGREEMENT.     See  Contbacts. 


statutPB,   %i  365,  532. 

generally,  S  632. 

aa  income  under  Federal  met,  g  14E. 

.\I.I.O\VASCES.    See  Hombbtead. 
eomnion-law  marriages,  S  35, 
putative  marriages,   g   35. 
preference  riglit,  generall;,  %  567. 
homestead,  partition  when,  g  577. 
court,  jurisdiction,  SS  588,  591. 
the,  aUtutes,   %  590. 
the  order,  creditors,  gS  S01>  008. 
bcmUciarieE  and  time.  gS  -592,  597,  SOS. 
pHj-inent,   gS  5B3.  5B5,   597,  002. 
in  lieu  of  cxt.'mpt  property,  statutes,  g  504. 
nature  unil  extent  of  riglite.  g  505. 
name:   homestead  and  allowance  in  lieu,  g  5S6. 
further  of  the  iH'neliciariea,  ^g  H^l.  "^^■ 
Hubjcet  to  liens,  when,  gg  501,  r>l)H,  (112. 
must  lie  from  estate  of  UcccHsed,  g§  505,  568,  611. 
may  be  waived,  how,  g  500. 
living  apart,  effect  on,  g  508. 
not  prejudiced  by  will,  gg  505,  604. 

A  AfESSA  ET  THORO. 

dwrees,  S  549. 

ANNUITIES. 

to   wife,   g   357. 

ANNULMENT. 

of  marriage,  SS  20.  40,  SeS,  623. 
same;  vife  «noeinte  at  marriage,  |  023. 
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ANTE-NUPTIAL— continued. 

uncliastity,  in  desertion  cases,  §  269. 
debts,  liability  of  community,  §§  332,  333. 
bond  for  title  to  homestead,  §  406. 
pregnancy,  annulment,  §  523. 
same;  alimony,  {  532. 
incontinence,  divorce,  §   523. 

APPARATUS,  ETC. 

exempt,  statute,  §§  427,  429. 

APPEAL. 

order  of  court  respecting  wife's  conveyance,  S  198, 

order  making  wife  sole  trader,  §§  254,  255. 

husband's,  for  wife,  §§  440,  498. 

parties,  §  454. 

generally,   §   498. 

erroneous  judgment,  §  503. 

power  of  trial  court  to  make  orders  in  divorce  suit,  §  632. 

in  divorce  suit,  §  532. 

none  from  alimony  order,  §§  532,  562. 

APPEARANCE. 

by  wife  in  court,  §  461. 

APPELLATE  PRACTICE. 

breach  of  promise  actions,  §  63. 

harmless  error,  §  63. 

alimony  orders,  §  532. 

divorce  cases,  power  of  court,  §§  520,  540,  547. 

custody  of  children,  {§  556-558. 

as  to  attorney's  fees  in  divorce  case,  §  560. 

death  actions;  affirmance  in  part,  §  633. 

ARBITRATION. 

agreement  of  husband  and  wife  for,  §§  130,  168. 

ARCHITECTS'   FEES, 
liability  for,  §   157. 

ARSON. 

as  a  crime,  §  267. 

ASSAULTS 

self-defense,  husband  and  wife,  §  270. 
tcBtimony  of  spouses.  §  465. 

ASSETS. 

of  estate  for  administration.  §§  596.  602.  600,  611. 


ATTACHMENT. 

wife's  bond  for,  |  ISO. 
in  wife'i  niit,  g  433. 

ATTORNEY  AT  LAW. 
wife  as,  i  2SS. 

ATTORNEYS. 

fees  A  "necewary"  vhra,  g|  155,  IfiS,  IW,  I 

wife  may  employ,  g  169. 

mechanic'!  lien,  |  412. 

"otiier  liene"  on  homeeteui,  f  413, 

in  divorce  caaea,  %  500. 

AUDITOR. 

wife  ■■,  I  287. 

AVOIDING  CONVEYANCE, 
generally,  g  213. 
for  fraud,  g  248. 


BAIL.    See  Bono, 
wife's,  i  267. 

BANK  DEPOSITS.    See  Act  Habch  21,  191S. 
control,  gg  104,  105,  295. 
aa  evidence  of  gift,  g  122. 
checks,  g  227. 
presumptions,   g  305. 

BANKRtTPTOV. 


JNUEX.  877 

BASTARD.    See  Illegitimate  Children. 
generally,  §  90. 

death  of,  descent  of  property,  §  569. 
death  actions,  §  626. 

BEATING  WIFE.    See  Cbuelty. 

husband^s  control  over  her  person,  §  72. 

BENEFICIARIES. 

construction  of  wills,  §  278. 

trust  property,  community,  §§  129,  310, 

of  homestead  protection,  §  390. 

mechanic's  lien,  {  412. 

death  actions,  §  435. 

same;  suit  for  all,  S  443. 

statutory  damages,  party  plaintifT,  §  444. 

exemptions  and  allowances,  probate,  §§  592,  694,  695,  606,  698. 

holding,  not  adverse,  to  others,  §  596. 

death  actions,  §  623. 

same;   wife,  §  624. 

same;  husband,  §  625. 

srme;  children,  §  626. 

same;   parents,  §  627. 

same;  judgment  binds,  when,  §§  630,  631. 

same;  pleading  and  proof,  §  632. 

same;  verdict,  §§  633.  635. 

same;  the  damages.  §  643. 

same;  apportionment,  §  635. 

BIGAMY. 

forbidden,  §§  6,  19. 
testimony  of  parties,  §  466. 

BILL  OF  SALE. 

generally,  §  228. 

BOARDING  HOUSE. 

earnings  community,  when.  §  313. 

BONA  FIDK  PURCHASERS.     See  Ixnocent  Pubchasebs. 

BOND. 

wife's  power  to  make  official.  §  75. 
sureties  on  wife's  bank.  §  75. 
wife  as  surety.  §§  178.  180. 
wife's  generally,  §  180. 


HOXD  FOIl  TITLE. 

wifu's  grnrrally,  H  ITfl,  222. 

to  Bcl)  homeeUad,  fi  223,  40S. 

antimuptial,  for  homEBtcad,  3  416. 

at  ilen-aseil,  iiurvivor's  convej-antro,  g  6S0. 

IIOND  MAItniAGE.    Sep  Couuon-Law  MAXBUtn*. 

IIUDKS,  ETC. 

(MfTrpt,  statute,  JS  All.  421). 

ItOllUOWE))  MONEY. 

for  iiurflittsc  of  land,  g  170. 

hy  wifi-  ;;enprally,  S  25!>, 

(H>niniimity,  or  soparatr,  gf  321,  371. 

nKfliank's  lien  for,  i  412. 

■'.ithiT  lii-n"  on  luuiifstcail  for,  §  413. 

HOUNUAHIES. 

ajjrteim'nta,   g   1(17. 

<'HtopfH!l.    %    2-13. 

of  lioraestoad,  t!S  404.  4l)li,  417. 

BOUNTY  WARRANT. 

status  as  property,  5  329. 

BRAND. 

on  Htock,  presumption.  S  306. 

BREACH  OF  MARRIAGE  PRO.MISB 

is  CBUBC  of  motion,  3  4, 
liistorical,  §  S4. 
infants,  S  56. 
actions.  U  59.  94. 
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BREACH  OF  MARRIAGE  PROMISE— continued, 
pleading,  §  60. 
evidence,  §  61. 
instructions,  §  62. 
appellate  practice,  §  63. 

BRICK. 

from  wife's  land,  §  355. 

BROKERS. 

commissions  not  "necessaries"'  when,  §  155. 
commissions,  ^'benefit"  of  estate,  §  157. 
commissions,  liens  against  homestead,  §  415. 

BUGGY. 

exempt,  statute,  §  427. 

BUILDINGS.    See  Fixtures;  Improvements. 

BURDEN  OF  PROOF. 

to  show  marriage,  §  18. 

marriage  contract,  §  51. 

breach  of  promise  action,  §  61. 

custody  of  children,  §  79. 

as  to  contract  for  child's  servj.ces  to  parent,  §  82. 

gifts,  §§  121,  122,  351. 

as  to  wife's  liability,  §  161. 

to  show  validity  of  conveyance  authorized  by  the  court  under  statute, 

§   198. 
to  show  fraud,  §§  214,  280. 
as  to  sole  trader,  §  255. 
to  show  separate  character  of  property,  §§  262,  263,  306,  308,  331, 

372,  488. 
undue  influence,  §  280. 
to  show  right  to  reimbursement,  §  336. 
to  overthrow  husband's  community  deed,   §  340. 
as  to  deposits  in  bank,  §§  305,  372. 
to  establish  trust,  §§  387,  488. 
to  show  abandonment  of  homestead,  §§  420,  422. 
to  show  coverture  as  defense,  §  474. 
to  explain  derailment  of  passenger  train,  §  489. 
instructions,  §§  308,  372,  387,  403,  496. 
authority  of  survivor,  §§  581,  610. 
to  show  notice  of  equities,  §  TiS:;. 
in  death  actions,  §  632. 
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lU  SI  NESS  HOMESTEAD, 
conveyance,  §  217. 
defined,  §  393. 
separate  tracts,  §  393. 
urban  only,  §  396. 
mortgage,  §  411. 

probate;  widow  and  children,  §  596. 
same;  selecting,  $  596. 
partition,  when,  §  599. 

CANCELATION. 

of  husband's  deed  to  wife  for  promise  to  live  with  him,  §  117* 

of  husband's  conveyance  of  her  proper^;  restoring  boiefita,  'j  1M» 

CAPACITY. 

to  contract  marriage,  §§  4,  5. 

to  sue  generally,  §§  430,  431. 

of  plaintiff  generally,  §§  456,  457. 

CARRIAGE. 

exempt,  statute,  §  427. 

CASES,  ILLUSTRATING. 

defective  acknowledgments,  §  207. 

estoppel  by  fraud,  §  241. 

character  of  property,  §§  308,  309. 

construction  of  instruments,  §§  276,  277,  278,  604. 

community  property,  §  310. 

notice,  §§  340,  424,  583. 

^'property  claimed  before  marriage,"  §  349. 

gifts  to  wife,  §  352. 

trusts,  §§  383,  385. 

instructions  on  burden  and  quantum  of  proof,  §§  308,  372,  387. 

dedication  of  homestead,  §§  394,  395,  396. 
i  title  to  support  homestead  exemption,  §  400. 

■J  fixtures  to  homestead,  §  401. 

mortgages  of  the  homestead,  §  411. 

"purcliase  money,**  §  414. 

abandonment  of  homestead,  §§  420,  422,  598. 

same;  living  apart,  §  423. 

possession  as  notice,  §  424. 

prior  liens  to  homestead  claim,  §  425. 

wife's  right  to  protect  homestead,  §  426. 

wife's  right  to  sue,  §§  100,  432. 

wife  suing  husband,  §  433. 
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CASES,  ILLUSTRATING— continued, 
husband  as  plaintiff  for  wife,  §  440. 
wife  suing  for  exempt  property,  §  445. 
wife's  pleading,  §  455. 
liability  of  wife,  pleadings,  §  458. 
'confidential  communications,"  463,  465. 
'transactions  with  a  deceased  person,  §  464. 
operation  of  statutes  of  limitations,  §§  470,  471,  473,  476. 
"adverse  possession"  between  husband  and  wife,  §§  111,  478. 
variance,  §  484. 

amount  recoverable  in  personal  injury  suits,  §  489. 
judicial  knowledge,  §  494. 
questions  of  law  or  fact,  §  496. 
instructions  to  jury,  §  496. 
sufficient  findings,  §  497. 
harmless  error,  §  498. 
fraud  inducing  marriage,  §  524. 
"temporary  orders"  in  divorce,  §  632. 
purchaser  pendente  lite,  §  533. 
venue  in  divorce  cases,  §  534. 
petition  in  divorce  cases,  §  534. 
recrimination  in  divorce,  §  538. 
presumptions  on  divorce  proceedings,  §  639. 
quantum  of  proof  in  divorce  cases,  §  541. 
accounting  on  divorce,  §  554. 
construction  of  divorce  decrees,  §  561. 
equitable  partitions;  accounting,  §  585. 
beneficiaries  of  probate  exemptions,  §  598. 
construction  of  wills,  as  to  court,  §  604. 
defective  survivorship  proceedings,  {  615. 
parties  to  death  actions,  §  631. 
pleadings  and  evidence  in  death  actions,  §  632. 
damages  in  death  actions,  §§  634,  635. 

CAUSE  OF  ACTION.    See  Remedies;  Suits. 
married  women,  generally,  §{  430,  431,  432. 
breach  of  marriage  promise,  §§  54,  55,  60. 
marriage  settlement,  §  40. 
child's  earnings  or  services,  §  81. 
employment  of  minor,  §  87. 
loss  of  consortium,  §§  92,  100. 
causing  breach  of  contract,  §§  92,  100. 
enticing  and  alienating,  §§  93-97. 
criminal  conversation,  §§  98,  99. 
loss  of  conjugal  society,  §  100. 

recovery  of  her  property  wrongfully  conveyed  by  husband,  %%  106, 
426. 

M.  R.— 56. 
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CAUSF:  of  ACTION—continued. 

eonvorsion  of  wife's  property,  §§  107,  136. 

cunci'Iation  of  husband's  deed,  §§  117,  136. 

coil  version  of  community,  §§  132,  133. 

release  of,  by  wife,  §  105. 

on  her  vendor's  warranty,  §  177. 

wife's  fraud  actionable,  §  183. 

^lefcH-tive  deeds,  §§  209,  212,  213. 

husband's  tort»  against  wife,  §§  208,  433. 

damages,  to  property,  8  .'122. 

damages  to  person,  §  323. 

nuisance,  §  322. 

restraining  threatened  sale,  §  373. 

void  conveyances  of  homestead,  §  406. 

wife's  protection  of  the  homestead,  55  426. 

death  actions,  §§  435,  610-63.1. 

Sw  Dkatii  Actions. 
application  to  court  for  support,  §  438. 
joinder  of  causes,  §  440. 

wife  being  deprived  of  the  homestead  use,  §  445. 
vacating  judgment  or  levy,  il  511. 
for  iieraatamtf  §  614. 

suits  by  and  against  survivors,  §§  586,  613,  614. 
death   actions,   pleading  statute,   §   632. 

CEI.KBRATION.    See  Solemn izatiox. 

CEMETERY  LOT. 

exempt,  statute,  JJ  427. 

(  EKTIFICATE. 

notary;  to  acknowledgment,  §  206. 
notary:  correcting,  §§  207,  210. 
presumptions,  §f5  209,  213. 
proof  to  supply,  §  234. 

CHAXCJE  OF  NAME, 
on  divorce,  §  559. 

CHANGES  AND  MUTATIONS. 

of  separate  property,  §!$  2(5.^.  307,  368,  369. 

of  personal  earnings,  control,  §  302. 

of  property  genorally,  §§  313,  319,  331,  307,  368. 

damages,   §  322. 

of  property,  the  exemption  from  debts,  §  334. 

CHASTISEMENT.     See  Corporal  PrNr*;iiMENT. 
husband  of  wife,  §  72. 
of  ohildrtn  by  parent.  S  79. 
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C  HATTEL  MORTGAGE.    Sec  MoRTXiACE. 

on  household  and  kitchen  furniture,  §§  228,  238. 

CHECKS. 

wife's  generally,  §  227. 

CHILDREN. 

of  void  marriage,  §§  22,  567. 

of  common-law  marriages,  §§  20,  33. 

of  putative  marriages,  §§  33,  37,  598. 

of  putative  marriages,  death  actions,  §  38. 

father  must  support,  §  70. 

right  and  duty  to  bear,  §  78. 

custody  and  control,  §§  79,  556. 

support  and  education,  §§  80,  290,  291,  557. 

earnings  and  services,  §§  81,  314,  323,  369. 

^rifts  to,  §§  82,  85. 

their  property,  custody  and  control,  §§  83,  291. 

torts,  §  84. 

iniancipation.  §§  82,  85. 

transactions  with  parent,  §  86. 

(iclinquencies,  §  87. 

statutes  in  aid  of  parent's  control,  etc.,  §  87. 

stepchildren,  §  88. 

^grandchildren,  §  88. 

adoption.   §  89. 

fost^'r  children,   §  89. 

legitimate,  §§  90,  567. 

disinherison,   §   91. 

necessaries  for,   §   153. 

insane  parent,  §  200. 

wife's  liability  for  torts  of,  §  266. 

suing  for  tort  of  husband  against  wife,  §  268. 

desertion  of,  «^  269. 

ccrlnin  rights  under  will,  statute,  §  272. 

posthumous,  wills  affecting,  §§  273,  283. 

injuries  to,  damages,  status,  §  323. 

damages  for  death,  status,  ij  359. 

current  wages  exempt,  when,  §  429. 

parents'  rights  after  dissolution  of  marriage,  §  513. 

presumptions  as  to  paternity,  §§  523,  539. 

acreements  concerning,  not  collusion  in  divorce,  §  543, 

effect  of  ilivorce  decree  on,  §  548. 

divorce  decnn^s  as  to  property.  §§  550,  567. 

divorce:  custody,  §§  556,  558. 

same;   support,  §S  557,  558. 

of  a  first  marriage,  §  557. 


9  bond;   rights  nf,  g  WO. 
»  sale  of  bomeatriul,  §  lill. 
iM-TieflciKricB  of  ilnitli   atHtiitce.  §  G26. 

CH0SE8  IN  ACTION . 
delttied,  S  515. 

MttcnuptUI.  generally,  S  140. 
anteauptial.  separate,  3  319. 
^ifts  of,  between  spouses,  §  352. 
effect  of  disaolutLon  of  marriage,  g  SIS. 

CIGARETTES  OR  TOBACCO, 
■ale  to  minor,  g  87. 

CITATION. 

to  wile,   individually',  gS  431,  461. 

to  husband,  when  codrfendant  with  wife,  |  449. 

wife  may  w*ive,  g  4fll. 

in  error  to  husband,  when,  g  49B. 

divorce  cases,  §  635. 

same:  by  publication,  g  SOS. 

CITIZENSHIP. 

of  women  generally,  g  76. 
descent  of  property,  g  570. 
income  tajc.   g   142. 

CLERK. 

issuing  marriage  license,  |  9. 
same:  liability,  g  9. 
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COHABITATION. 

as  consummation  of  marriage,  §  14. 

as  evidence  of  marriage,  §§  26,  30,  31,  540. 

defined,  §  30. 

evidence  of  common-law  marriage,  §  31. 

COLLATERAL  ATTACK. 

judgment  against  wife,  §  506. 

COLLUSION. 

in  divorce,  §  543. 

COLONIAL  GRANTS. 

status  as  property,  §  327. 

COMITY.    See  Conflict  of  Laws. 

COMMISSIONERS. 

for  partition,  §  603. 

COMMISSIONS.    See  Bbokeis. 

COMMON  LAW. 

marriageable  age,  §  8. 

celebration,  §  12. 

Indian  forms,  §  13. 

cohabitation,  §  14. 

adopted,  §§  33,  68,  60,  94,  139,  190,  898. 

status  of  wife,   §   66. 

defined,  §  68. 

authority  of  husband  over  wife,  f  72. 

gifts  between  spouses,  §  114. 

contracts,  §§  145,  149. 

as  to  conveyances,  §  190. 

torts,  §§  264,  265. 

wills,  §  271. 

spouses  as  witnesses,  §  462. 

judgments,  §  503. 

death  actions,  §  619. 

COMMONLAW  MARRIAGE, 
of  infant  female,  §  23. 
defined,  §  28. 

a  lawful  marriage,  .^§  20,  32,  33. 
evidence  of,  §§  30,  31. 
property  riji?htfl  of  parties,  §  32. 
status  of  parties  and  children,  §  33. 


COMMUNITY. 

nature  of,  %i  310,  331. 

Rpanixli  law,  §  292. 

naturi:'  of  eeUte  in,  g§  296.  21)7.  2!)8,  2Rfl,  300,  301. 

living  apart,  §§  303,  310. 

<'omniun-law  marriage,  9§  32,  34,  304. 

how  ttrminatMl,  gS  310,  334,  S13,  514. 

Becoiintiii^,  ^S  335,  336,  337. 

COMMUNITY  ADMINISTRATION.     Sih.>  .^dminiswatkmt, 
BUtiit«a,  s  ooa. 

naturi-  of  survivi.^'s  hultlin<i.  ^  606. 
paying  debts.  gS  li<'7,  611. 
cxemptioDB,  J  HU6. 

what  arc  aswte  of  tlif  estate,  !)§  U09,  611. 
sales  by  survivor,  §  «10. 
aamp;  the  hoiiiPHtfiid.  9  611. 
lirne,  S  612. 
suits.  S  013. 

Hurvivor'B  liability,  bonds,  S  B14. 
i  ireful  mr  proix'cdings,  S  013. 
joint  adminiatratioDB.  S  6](i. 
closing,  distribution,  g  617. 
remarriafre  o(  survivor,  S  tllH- 
recovery  of  sanity,  H  617. 

COMMUNITY  PEOPERTY.    For  notes  on  community  props) 
also  Appoidii. 
void  marriage,  gg  22,  32,  304. 
oommon-Uw  marriage,  H  32-34,  304. 
putative  marriages,  §S  33,  304. 
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COMMUNITY  PROPERTY— continued, 
gifts  of,  to  children,  §  82. 
damages  for  enticing,  §§  94,  95. 
husband's  control,  §§  104,  105,  109,  575. 
notice  to  husband,  §  110. 
living  apart,  §§  112,  134,  303,  and  appendix, 
gifts  etc.,  by  one  spouse  to  the  other,  §  116. 

presumptions  in  favor  of,  §§  123,  263,  202,  305,  306,  307,  321,  372. 
fraudulent  sale  by  husband,  §  132. 
innocent  purchasers  of,  §  134. 

liability  for  wife's  debts,  §§  148,  332,  333,  and  appendix. 
renU,  §§  157,  316. 
notes,  §  163. 
public  lands,  §  171. 
conveyance,  insane  spouse,  §  201. 
conveyance  generally,  §  216. 
wife's  mortgage,  §  224. 
wife's  purchases  on  credit,  §  258. 
profits,  when,  §§  258,  260,  310. 
borrowed  money,  §§  259,  321. 
damages,  when,  §§  261,  441. 
wills  affecting,  statute,  §  272. 
wills  concerning,  generally,  §  274. 
Spanish  civil  law,  §  292. 
act  Jan.  2U,  IS  40,  common  law,  §§  293,  342. 
act  March  13>  1848,  §  294. 
act  March  21,  1913,  §  295. 
nature  of  wife's  interest  in,  §§  296,  301,  333. 
mere  agreements  cannot  change,  §§  297,  352. 
vested  rights,  §  298. 

interest  in,  as  such,  not  alienable,  §§  299,  333. 
wife's  title,  legal  or  equiUblc,  §§  300,  339. 
deed  in  wife's  name,  §§  306,  307. 

burden  to  show  separate  character,  §§  262,  263,  306«  308,  309,  831. 
what,  generally,  310,  330,  514,  and  appendix, 
increase,  §  311. 

increase  of  separate  property,  §  312. 
personal  earnings,  §§  313.  314. 
crops,  §  313. 

rents,  hire,  etc.,  of  separate  property,  |  316. 
minerals,  timber,  soil,  etc.,  from  wife's  land,  §  317, 
improvi'nimts,  §  318. 
interest,  J?  320. 

piirehasos  on  credit,  when,  §  321. 
daniajjes,  when,  §§  322,  323,  634. 
penalties,  etc.,  under  stntute,  §§  324,  634. 
insurance,  when,  §  325. 


"dcbU  contracted  during  marrimge,"  §|  332,  334,  499,  and  «p 

reimbursement  generally,  gg  336,  336,  685. 

accounting  with  another  communitjr,  g  337. 

mIcb  and  encumbrancea  generally,  g  338. 

innocent  purcbaura.  |g  339,  340. 

conflict  of  laws,  gg  341,  379. 

actiouB  concerning,  g  441. 

same;  act  1913,  g  442. 

MUDC;  parties;  lee  Faities. 

wife's  suits,  pleadings,  g  4GS, 

limitations  affecting,  g  471. 

■ame;  act  1913,  g  472. 

execution  against  wife,  Sg  500-602. 

judgments,  bind  wife  when,  g  607. 

levy,  gg  509,  653. 

alter  death  or  divorce.  ||  513,  614,  and  appenffix. 

debta  and  alienations  pending  divorce  suit,  g  633. 

suits  affecting;  subsequent  divorce  proceedings,  |  S33. 

divorce  suits;  pleading,  g  534. 

agreements  as  to,  not  collusion  in  divorce  proceeding!,  ||  643 

same;   homestead,  gg  552,  556. 

same;  devesting  title  to  real  estate,  g  566. 

descent;  statute;  generally,  Jg  587,  S74, 

insane  spouse;  administration,  g  573. 

survivor's  holding,  gg  337,  667,  674. 

8ee  SuRviToi. 
the  administrator  and  the  survivor,  g  575. 
partition:  statutes,  |  576.  and  appendix. 

r  paying  debts,  §S  579,  5S0,  5B1,  600,  607. 
H  BuiU,  gg  686,  613. 
qualified  survivor's  holding,  g  606. 

See  CoMMuMiTT  AfimnisnAiiON. 
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CONDITIONS. 

in  willB,  §  279. 

CONDONATION. 

criminal  conversation  actions,  §  98. 
divorce;  for  adultery,  §§  528,  538, 
same;  generally,  §  537. 

CONFESSION. 

of  judgment,  §  508. 

CONFIDENTIAL. 

communications  in  desertion  cases,  §  289. 

common-law  rule,  §  462. 

present  rule;  statute,  §  463. 

irregular  marriages,  §  466. 

after  dissolution  of  marriage,  §  613. 

CONFLICT  OF  LAWS. 

generally,  §§  27,  77,  494,  564. 
marriage  settlements,  §  52. 
domicil,  §  73. 
contracts,  §§  189,  363. 
conveyances,  §  237. 
community  property,  S  341. 
separate  property,  §  379. 
judicial  notice,  §§  494,  564. 
divorce,  §§531,  564. 
Haddock  v.  Haddock,  §  566. 
descent  of  property,  §  572. 

COXJUGAt  SOCIETY.    See  CoNBOiTluif. 
generally,  §  93. 

CONSENT  OF  HUSBAND.    See  Joindb  or  Hinnuifii. 

wife's  gifts,  §  183. 
conveyances  by  wife,  §  218. 

CONSIDERATION. 

returning  benefits,  §§  136,  174,  183. 
when,  notice,  §  214. 

CONSOKTIL'M. 
defined,  §  02. 
loss  of  actionable,  §§  03,  97-100. 
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CONSTITUTIONAL  LAW. 

act  1913,  husband's  vested  right  of  control,  §  295. 

act  1913,  caption,  §  295. 

changing  by  statute,  character  of  property,  %  298. 

descent  of  homestead,  §  596. 

death  statute,  §  G33. 

CONSTITUTIONS. 

1869,  art.  12,  sec.  27,  §  7. 

1869,  art.  12,  sec  14,  §§  68,  312,  468. 

1845,  art.  7,  sec.  22,  §  388. 

1845,  art.  7,  sec.  19,  §  68. 

1801,  art.  7,  sec.  19,  §  68. 

1866,  art.  7,  sec.  19,  §  68. 

Hill  of  Rights,  sec.  13,  art,  1,  §  25. 

of  Republic,  art,  4,  sec.  13,  |$  68. 

of  Republic,  gen.  prov.  sec.  10,  §  76. 

1876,  art.  16,  sec.  15,  §§  68,  342. 

1876,  art.  6,  sec.  2,  §  75. 

1876,  art.  3,  sec.  6  and  7,  §  75. 

1876,  art.  8,  sec.  1,  §  141. 

1876,  art.  16,  sec.  19,  §  143. 

1876,  art.  16,  sec.  52,  §§  274,  568,  677,  698. 

1876,  art.  16,  sec.  50,  §  388. 

1876  art.  16,  sec.  61,  §  388. 

1876,  art.  1,  sec.  13,  §  430. 

1876,  art.  5,  sec.  10,  §  546. 

1876,  art.  5,  sec.  16,  §  581). 

1876,  art.  5,  sec.  8,  §  588. 

CONSTRUCTION. 

marriage  contract,  §  55. 

marriage  settlement,  §  47. 

wife's  conveyance,  §  233. 

of  wills,  §§  275,  276,  277,  278,  279. 

"my  property,''  §  276. 

"my  int^'rest  in,"  §  276. 

'all  my  right  and  title,"  §  270. 

'my  land"  "my  live  stock,"  §  276. 

'in  every  respect  her  own,"  §  277. 
**to  be  kept  together,  during  her  natural  life,"  §  277. 
"our  children,"  §§  277,  278. 

'my  children,"  §  278. 

'lawful  child,"  §  278. 

"not  to  take  eflfect"  till  after  death,  §  283. 
of  divorce  decrees  generally,  §  501. 
"child  or  children"  in  earlv  statute,  §  567 


"j 
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CONSTRUCTION— continued. 

"marital  right'*  in  early  statute,  §  567. 
*heir,"  "o\iTier3"  in  partition,  statutes,  §  677. 

'widow  and  minor  children  and  unmarried  daugfaters  remaining  with 
the  family/'  probate  statutes,  §  598. 

CONTEMPT. 

of  orders  in  divorce  proceedings,  §  532. 

CONTEST. 

of  wills,  juri<idiction,  §  588. 

of  title  of  estate,  jurisdictions,  §  588. 

CONTIGUOUS  TRACTS. 

as  liomestcad,  §§  393,  396. 

CONTINGENT  RIGHTS.    See  ExpeotanciK8. 

CONTRACT  OF  MARRIAGE, 
defined,  §  4. 
consummation,  §  14. 
fraud,  §  20. 

CONTRACTOR. 

mechanic's  lien,  §  412. 

CONTRACTS. 

of  infant  wife,  §  23. 

marriage,  §§  4,  5. 

settlements,  §  47. 

postnuptial  agreements,  §§  50,  150,  297. 

of  wife  at  common  law,  §  66. 

of  wife  at  Spanish  law,  §  67. 

of  wife,  for  neccHSuries,  §§  71.  147,  148,  153,  154,  155. 

of  wife,  when  husband  incapacitated,  §  74. 

conflict  of  laws,  §§  77,  189. 

for  child's  services,  §§  81,  82. 

causing  breach  of,  actionable,  §  02. 

husband's  for  wife,  §  102. 

concerning  wife's  property,  §  106. 

wife's  ratification  of  husband's,  §  100. 

int(>ntion  of  parties  cannot  vary,  §  123. 

between  spouses,  §8  114,  115,  116,  117,  118,  119,  120,  120,  127,  160. 

to  arbitrate,  §§  130,  168. 

for  separation,  and  separation  deeds,  §  131. 

at  con^mon  law,  §  145. 

prior  lo  act  1840,  §  146. 


partition  agrecmenti,  g  106. 

bouDdary  agrcemeDtB,  gg  107,  243. 

to  acquire  land,  H  170,  171,  370. 

rewiwion  and  reeoreTT  back,  Sg  173,  174. 

of  iniuranc«,  Sf  175,  3iS. 

for  ule  of  Und,  19  176,  £22,  223. 

wife'a  warrant;,  Jf  177,  231. 

of  auretyBhip,  g  ITS. 

her  mortgage,  gg  170,  224,  259. 

gifts,  gg  184,  185,  230. 

reformation,  %  ISS. 

expectancies,  transfer,  S  219. 

wife'i  checks,  |  227. 

as  BoIe  trader,  statute,  |g  254,  2SS. 

for  joint  wills  between  husband  and  wife,  %  281. 

aa  agent  generally,  g  284. 

buying  on  credit,  g  370. 

wife's  pro[)erty  liable  for  her,  §  37S. 

lor  sale  of  homestead,  gg  223,  419. 

as  H  party  litigant,  etc.,  Sg  109.  430,  448. 

of  renewal,  limitations,  g  470. 

atipulating  for  notice,  statute,  ;  480. 

of  deceased ;  survivor's  power,  g  580. 

wife's  agreement  to  sell  and  partition  the 

CONTF I  BUTTON. 

between  husband  and  wife  (or  her  torta,  g  2M. 

husband  not  lui  j«rit,  g  10!). 

husband  insane,  gg  200,  20]. 

abandonment  by  husband,  g  202. 

for  corporation  purposes,  g  203. 

the  privy  examination,  g  204. 


INDEX*  893 

CONTRIBUTION— continued, 
of  separate  property,  §  215. 
of  community  property,  §§  216,  338. 
homestead,  §§  217,  205,  223. 
wife's  personal  property,  §  218. 
expectancies,  §  219. 

wife  signing  where  not  a  grantor,  §  220* 
power  of  attorney,  §  221. 
bonds  for  title,  §§  222,  223. 
lease,  §  226. 

bills  of  sale  and  assignments,  §  228. 
gifts,  §  230. 

afteracquired  title,  §§  231.  249. 
construction,  generally,  §  233. 
lost  instrument,  proof,  §  234. 
by  wife  as  agent,  §  236. 
conflict  of  laws,  §  237. 
estoppel,  §§  241,  242,  243,  253,  411. 

rati6cation  of  irregular  conveyance,  personal  property,  §  245. 
by  wife  on  court's  order,  §§  105,  198,  217,  406. 
of  exempt  property,  generally,  §  428. 
by  survivor;  contracts  of  deceased,  §  580. 
same;  generally,  §  581. 
same;  remarriage  of,  §§  587,  618. 

00-RESPONDENT. 

as  a  party  to  divorce  case,  §  521. 

CX)RPORAL  PUNISHMENT, 
by  husband  of  wife,  §  72. 
of  child,  S  79. 

CORPORATIONS.    See  Stocks. 
wife  as  stockholder,  §181. 
deeds,  joinder  of  husband,  9  203. 
death  actions,  §  622. 

COOTS. 

attorney's  fees,  are  not,  |  160. 

wife's  bond  for,  §  180. 

of  tax  foreclosure  on  the  homestead,  9  416. 

generally,  §§  498,  506. 

of  suit  where  wife  not  liable,  §  506. 

in  divorce  cases,  §  560. 

COURTS. 

jurisdiction,  construction,  etc.,  instruments,  §  51. 
power  over  adopted  children,  §  89. 


[rand  iipoii:  culluiiiiiii.  in  ilivurtv,  $  343. 

JfilNiKl.  in  divorce  i-asce,  ^  54U. 

<if  jirnbatc,  jiiriedictiun,  $!i  .ISI),  5Ua,  UOD,  G03,  G12. 

jlirl'iiiction  to  annul  will.  #  603. 

indi'iii-Ditrnt  exccutord,  $1  00.1. 

qualiJii'd  ttun-ivorfi.  $S  Ii0r>.  IKI7.  C13. 

i.iini]H-IIine  d i«t ri lull i (III.  S  HIT. 

fOVKllTrRK  AS  A  DEKK.N.SP;. 

]|r>  di'fc'ligp.  wlil-li.  S  74. 

■■iitii'ing  raao#,  <i!S  04,  !I5. 

no  ilt'(<-nBO  to  ratiticutioii.  J!  137. 

antenuptial  liabiliticH.  §  l:iB. 

to  iiintractM.  iiS  1."i2,   171,  45B. 

to  wifi-'s  frniid,  Sfi  1S3,  :i40. 

none  to  othur  party  fo  rontrai't,  fi  18fi. 

I'Htoppol  to  ]>l>^ad,  i  246. 

must  br  ploaded.  !)§  469,  474,  48r>. 

to  plea  of  limiUtions.  S»  470,  47:1,  47B. 

to  i-tftlp  demand,  S  481. 

CREDIT. 

wife's  purvliase  on,  §g  ITO.  2.'iS,  1121,  .370. 
her  mortgage  to  iwciitp,  j!  17!*. 

CKEDITORS.    Sw  Insocent  PriiiinsEn.s:  Liens,  epc.:  Rboibi 
marriage  aettlciupntit,  S  4:t. 
Uifts,  to  child,  SS  32,  S.'>,  SO. 
tranj^aetions  iH'twis'n  spuiitH.'H,  t!  115. 

giftf  between  eponece  of  comnninJty,  §f,  110,  Z5l.  3S2,  3S3,  3i 
hunband'e  deed  to  wifi-,  «9  117.  118. 
Iiiisband'a  af^eement  to  purchaBe  for  wife,  §  123. 
husband  and  wifp.  «!  127.  128.  120.  632. 
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CREDITORS— continued. 

registration  of  wife's  schedule,  §§  345,  346. 

exempt  property,  gifts,  §§  351,  426. 

conveyance  in  trust  for  wife,  §  357. 

wife's  title  by  limitation  against  husband,  §  358. 

husband  paying  wife,  rent,  interest,  etc.,  §  360. 

as  innocent  purchaser,  §  373. 

improving  homestead,  §  390. 

judgment  liens,  the  homestead,  §  415. 

proceeds  of  homestead,  §§  400,  410,  425. 

the  homestead,  §  425. 

the  wife,  alimony,  §  532. 

divorce  decrees,  §§  551,  552,  553. 

sale  of  adult  heir's  interest  in  homestead:  partition,  §  574. 

relative  powers  of  survivor  and  administrator,  §  575. 

liability  of  survivor  on  partition  bond,  §  576. 

mortgage  sale,  partition  of  homestead,  §  577. 

debts  of  deceased:  survivor's  liability,  §§  570,  586. 

the  exemptions  and  allowances  in  probate,  §§  581,  505. 

homestead  no  part  of  estate  for  administration,  §  506. 

widow  selecting  the  homestead,  §  506. 

death  of  survivor,  Hghts,  §  508. 

payment  by  survivor,  §8  570,  .580,  ."iSl,  606,  607. 

the  exemptions  and  allowances,  §  608. 

assets  of  the  estate,  {5  600. 

citing  survivor,  §  013. 

CRIMES. 

married  women,  generally,  §  267. 

disposing  of  mortgaged  property,  §  267. 

desertion,  §  269. 

seduction,  §  260. 

by  one  spouse  against  the  other,  witness,  §  465* 

as  ground  for  divorce,  §§  525,  526,  528,  529. 

wife's  murder  of  husband;  descent,  §  567. 

CRIMINAL  CONVERSATION, 
generally,  §  08. 
wife's  action  for,  §  99. 
action  generally,  parties,  §  446. 

CRIMINAL  LAW. 

evidence  of  marriage,  §§  16,  39. 
rules  as  to  evidence,  §  31. 
common  law  marriages.  §  30. 
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DAMAGES. 

breach  of  marriage  settlement,  §  40. 

breaeli  of  contract  to  marry,  §§  56,  57,  60,  62. 

parent,  cliild's  tort,  §  84. 

enticing  and  alienating,  §§  03,  94,  95,  97. 

criminal  conversation,  §  98. 

breach  of  marriage  status,  §  100. 

breach  of  bond  for  title,  to  sell  homestead,  §§  223,  580. 

to  wife's  business,  §  261. 

husband's  torts  against  wife,  §§  94,  100,  268. 

status  as  property,  §§  322,  323,  360,  361,  441. 

statutory,  status,  §§  359,  443,  444. 

paid  by  wife  to  husband,  status,  §  360. 

to  liomestead,  §§  402,  445. 

statutory,  parties  to  suit,  §  444. 

to  homestead,  parties,  §  445. 

stipulations  for  notice  of,  statute,  §  480. 

value  of  personal  services,  proof,  §§  457,  489. 

death  actions;   pleading,  §  632. 

same;  verdict  apportioning,  §  633. 

same;  the  damages,  generally,  §  634. 

same:  apportionment,  §  035. 

DEATH.    .See  Death  Actions. 

presumed  when,  §§  17,  26,  487. 

gifts  causa  mortis,  §§  185,  230. 

revokes  power  of  attorney,  when,  §  221. 

penalty  for  wife's  crime,  §  267. 

terminates  community,  §§  310,  512. 

mental  suffering,  damages,  status,  §  323. 

of  husband,  terminates  wife's  trust,  §§  381,  382. 

abatement  of  suit,  §§  436,  440,  629. 

suit  filed,  limitations,  statute,  $  479. 

stipulations  for  claim  for;  statute,  §  480. 

pending  suits,  §  515. 

descent  of  property,  statute,  §  566. 

of  wife:  husband's  business  partnership,  §  567. 

survivor's  control  of  remains,  §  574. 

restores  power  of  survivor  of  former  marriage,  §§  587,  618. 

of  survivor,  partition  of  exemptions,  when,  §§  598,  609. 

DEATH  ACTIONS. 

common -law  marriages,  §  38. 

putative  marriages,  §  38. 

against  husband  and  father,  §  268. 

M.  R.— 57. 
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DEATH  ACTIONS— continued 

mental  suffering,  damages,  status,  §  323. 

damages,  status  as  property,  $§  359,  361,  443. 

bv  wife,  §  435. 

parties,  death  of  child,  §  443. 

stipulations  for  notice  of  claim,  statute,  §  480. 

at  common  law,  §  619. 

statutes:  state  and  Federal,  §  620. 

essentials  to  cause  of  action,  §  621. 

]HT8ons  liable,  §  G22. 

beneficiaries,  generally,  §  623. 

same;  the  wife,  §  624. 

same;  the  husband,  §  625. 

same;  the  children,  %  626. 

Rame;  parents,  §  627. 

defenses,  §  628. 

abatement,  revival  and  survival,  §  629. 

limitations,  §  630. 

parties,  §  631. 

pleading  and  proof,  §  632. 

verdict  and  judgment,  §  633. 

damages,  §  634. 

same;  apportionment,  §  635. 

DEBT. 

of  wife  at  coounon  law,  §  66. 

antenuptial,  §§  138,  158,  162,  301,  333,  448. 

necessaries,  §§  152,  153,  154,  155,  156. 

benefit  separate  estate,  §  157. 
j  wife's,  must  be  contracted  personally,  §|  154,  157. 

wife's  estate  liable  for  her,  §  162. 

purchase  of  public  lands,  §  171. 

paying,  where  one  spouse  insane,  §  201. 

of  wife,  liability  of  property,  §§  205,  332,  333,  334. 

community,  defined,  §  332. 
i  paying  by  husband  generally,  §  338. 

!  property  taken  in  payment,  status,  §  J68. 

one  spouse  paying  or  securing  the  other,  §§  127,  128,  129,  179,  368. 

ugaiiiRt  homestead,  renewal,  §  414. 

judgment  for  wife's,  §  500. 

pending  divorce  suit,  §  53.3. 

alimony  as,  §  532. 

provisions  for,  on  divorce,  )5§  ool,  .')52,  553. 

tith-  of  heirs,   §  566. 

ili'sccnt  of  community,  §§  567.  574,  006,  610. 
I  (Irsi'ont  of  homi'stoad.  45  568. 

I  rclativo  ri;»hts  of  survivor  and  administrator,  §  576. 
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DEBT— continued. 

liability  of  suirivor,  for,  §§  579,  580,  587,  614. 

renewal  by  survivor,  §  580. 

payment  by  survivor,  §§  581,  607,  610,  611. 

presumptions  of,  §§  582,  607. 

remarriage  of  widow,  §§  587,  618. 

DECEIT.    See  Fraud. 

DECLARATIONS. 

as  evidence  of  marriage,  §§  15,  487. 

evidence  of  gift,  §§  123,  351. 

in  fraud  actions,  §§  132,  420. 

of  wife,  estoppel,  §  245. 

of  husband  as  estoppel,  §  246. 

evidence  of  character  of  property,  when,  §§  378,  488,  491. 

of  husband  not  binding  on  wife,  §§  378,  401. 

evidencing  dedication  of  homestead,  §§  304,  395,  401. 

as  showing  abandonment  of  homestead,  §§  420,  422. 

in  conspiracy  cases,  §  465. 

wife's  admissions,  generally,  §  467. 

as  res  gestcp,  §§  467,  488. 

of  parties  in  divorce  proceedings,  §  542. 

DECREES.    See  Judgmi2?t. 

annulment  of  marriage,  §§  20,  40. 

DEDICATION. 

by  wife  to  public,  generally,  §  182. 

of  homestead,  §§  302,  394. 

of  way  across  homestead,  §  408. 

DEED.    See  Conveyance. 

of  husband  to  wife,  §§  117,  118. 

taking  in  wife's  name,  §§  119,  123,  306,  492. 

intention  of  parties  cannot  vary,  §§  123,  405. 

separation  deeds,  §  131. 

wife's  warranty,  §§  177,  231. 

dedication,  §  182. 

wife's  effect,  §§  195,  231. 

evidence  to  establish,  §  195. 

its  form,  §  196. 

the  privy  examination,  §  204. 

notary's  certificate,  §  205. 

notary's  seal.  §  206. 

correction  of  certificate,  §  207. 

dofpctive,  rights  under,  §§  200,  210. 


loat  instrument,  proof,  3  234. 

poDllict  of  Uw»,  9  237. 

(vtoppel  bj,  gg  241,  248,  252,  233. 

Hccppting  dred  bb  rstoppel,  g  2S0. 

reciting,  or  otherwiie  showing  separate  dmracter  of  pi 

309,  351,  372,  374,  377. 
Intention  onnot  ud  void,  g  405. 
delivery,  g  426. 
ms  evidence  generallv,  g  49& 

DE  FACTO, 
wife,  g  29. 
notar;  publir,  §  20B. 

DEFAULT  JUDGMENTS. 

against  married  women,  g  604. 

DEFECTIVE  ACKNOWLEDGMENTS, 
instance*,  g  207. 

DEFENDANT. 

wife  as,  generatlj.  gg  44S,  446,  450,  45S. 
husband  with  wife  when,  |  451. 

DEFENSES. 

breach  of  promise,  ||  5S,  60,  61. 

enticing,  alienating,  g  9S. 

criminal  conversation,  g  98. 

enforcing  separation  deeds,  g  131. 

ratification  of  husband's  act,  g  137. 

coverture  to  contract,  g  1S2. 

subrogation,  release,  as  suretj,  gg  178,  179. 
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DEFENSES— continued. 

living  apart;  wife^s  pica  of  limitations,  §  475. 

to  scire  facias,  §  505. 

condonation,  divorce,  §  537. 

recrimination;  divorce,  §  538. 

suit  for  devastavit;  unpaid  claims,  §  614. 

to  death  action,  §§  621,  628,  632. 

DEFINITIONS.    See  Lbgal  Definitioxs. 

DELINQUENCY. 

of  children,  statutes,  §  87. 

DELIVERY. 

husband's  deed  to  wife,  §  117. 

of  deed  induced  by  fraud,  §  214. 

by  husband  of  wife'ji  deed,  fraud,  §  426. 

DENTAL  WORK. 

as  a  "necessary,"  §  155. 

DESCENT  OF  PROPERTY. 

common-law  marriage,  §§  37,,  567. 

putative  marriage,  §§  37,  567. 

stepchildren,  §  88. 

adopted  child,  §§  88,  89. 

bastards,  §§  90,  569. 

inheritance  tax,  §  141. 

statutes,  generally,  §  566. 

none  on  conviction  for  crime,  §  566. 

community,  §§  567,  581,  606,  607. 

nature  of  heir*8  interest  or  title,  |  567. 

meretricious  unions,  §  567. 

murder  of  ancestor  does  not  forfeit  rights  of  heir,  |  Mt. 

the  lioiiKvstead,  §§  568,  594. 

alienage  and  escheats,  §  570. 

of  exempt  property,  allowances,  §§  .")95,  598. 

DKSKnTION.    See  Abandonment. 
by  luiHband,  §  269. 

DESIGNATING  HOMESTEAD, 
in  larger  tract,  §§  397,  404. 


DKVISKEH- 

riglita  in  homeateaJ,  g  S74. 

tcatimonf  of,  trananctioni  with  decctaed,  |  i 

devise:  or  descent. 

ol  property,  its  Btatus,  S|  293,  204,  364. 
comnijnity  cannot  take  by,  §  330. 


DlSAPl'OINTMENT. 

Iircach  of  promise  niiit,  f§  57,  60. 

DISfNHERISON. 

of  child,  gg  91,  274. 
postliumouB  child.  S  &73. 

DISMISSAL  AND  NONSUITS. 
Kencrnlly,  ;  4S.1. 

DiSyir,\LlKiCATJON. 
of  notary.  $  aOB. 
of  juds.-.  g  453. 

D(SSOT,UTI0N  OF  MARRIAOK. 
fEcneratly,  g  012. 

iUtiu  of  tin  pmrtiea,  SI  613,  014. 
the  PsUtes,  3  614. 

pending  euitfl  and  chosM  in  action,  |  filS. 
presumptlonH  aa  to  property,  S  61S. 
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DIVORCE. 

presumed,  when,  §§  17,  26,  487. 

terminates  community,  §§  310,  512,  617,  624. 

terminates  insurable  interest  between  spouses,  §  36Sw 

divorced  wife,  homestead,  when,  §  390. 

as  dissolution  of  the  marriage,  §§  512,  514,  624. 

pending  suits,  §  515. 

generally,  §  517. 

early  laws,  §  518. 

present  statutes,  §  519. 

jurisdiction  and  venue,  §§  520,  540. 

parties,  §§  521,  550. 

annulment  of  marriage,  §  522. 

same;  enciente  before  marriage,  §  523, 

same;  fraud  or  duress,  §  524. 

cruelty,  excesses  and  outrages,  §  526, 

same;  affecting  the  mind,  §  526. 

abandonment,  §  527. 

living  apart  ten  years,  §  519. 

adultery,  §  528. 

same;  condonation,  §  528. 

imprisonment,  §  520. 

drunkenness,  insanity,  etc.  §  530. 

causes  arising  outside  state,  §  531. 

temporary  orders,  alimony,  §  532. 

debts  and  alienations  after  suit  filed,  §  533. 

receivers,  §§  532,  550. 

appeal,  powers  of  court,  §§  532,  540. 

the  petition,  §  534. 

the  citation,  §  535. 

the  answer,  §§  536,  540. 

condonation,  §  537. 

recrimination,  §  538. 

presumptions,  §  539. 

quantum  of  proof,  §  540. 

same;  cases,  §  541. 

witnesses:  statements,  parties,  §§  542,  540, 

collusion,  §§  542,  543. 

particep8  criminiSt  §  544. 

trial.  §  545. 

Kame;  the  jury;  findings,  §  546. 

appeal  and  error,  §§  532,  547. 

the  decree,  generally,  §  548. 

remarrying,  statute,  comment,  §  549. 

property  rights,  §  550. 

samo:  community,  §  551. 

same:  homestead,  §  552. 


co«ta  and  attome;!'  teea,  g  aw. 

construction  ol  tlecreM,  9  SSI. 

finality  of  decrees,  H  562. 

vacating  decrees,  %  503. 

conflict  of  lans,  SI  649,  564. 

Haddock  v.  Haddock,  g  505. 

restores  power  of  survivor  of  former  marriage,  gf  SS'i  CU 

deatli  Bctioni,  wife,  g  024. 

same;  children,  |  920. 

DOMICIL. 

tiuslwDd  MleotR,  gg  72,  7.'!,  367,  403. 

wife's,  gg  73,  403. 

husband  abandoning  wife,  or  iasane,  g  T4. 

conflict  of  laws,  %  77. 

venue.  %  437. 


DRUNKARD. 

husband,  wife's  coDveyance,  g  216. 
guardian  ship,  g  290. 
drunkenness,  divorce,  g  529. 

DUK  ORDER  OF  PLEADING, 
wife's  pleas,  gg  459,  4B5. 

DURESS.     See  Fradd. 

affocting  marriage,  %%  20,  S24. 
alTccting  conveyance,  g  214. 
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KDUCATIOX.    Sec  Support. 
children,  §  80. 

ELECTION.    See  Estoppel. 
under  deed,  §  250. 

as  estoppel,  generally,  §§  251,  263,  604. 
under  will,  §§  281,  282,  604. 

ELECTION  OF  REMEDIES, 
by  wife,  §  263. 

EMANCIPATION. 

of  child,  §§  82,  85. 
by  marriage,  §  85. 

EMPLOYMENT, 
of  minor,  §  87. 

ENCUMBRANCES. 

by  survivor,  generally,  §  681. 

ENDORSEMENT. 

of  wife's  note,  §§  103,  136,  163,  164. 

ENHANCED  VALUE. 

as  property,  status,  §  356. 

ENTICING. 

minor,  §  87. 

spouse,  §§  92,  03,  94,  95. 

wife's  cause  of  action,  §§  93,  94,  96,  96. 

damages,  §  97. 

suits,  parties,  §  446. 

EQUITABLE  CONSIDERATIONS. 

rights  of  puUtive  wife,  §§  32,  34. 

postnuptial  contracts,  |§  50,  150. 

limitations,  §  59. 

earnings  of  child,  §  81. 

accounting  between  parent  and  child,  §  83. 

foster  children,  §  89. 

injunction  to  prevent  alienation,  §  93. 

husband's  contracts  benefitting  wife's  property,  §  106. 

reimbursement  of  wife's  estate  by  husband,  §  107. 

husband  improving  wife's  property,  creditors,  §  129. 

separation  deeds,  §  131. 

liability  of  wife's  estate,  denied,  §  162. 


mmburBemeiit  b;  comrauDity,  §|  3-21,  336. 

rt'imliurM-mriit  of  community,  g  335. 

creditors  rearhing  improvenienta,  9  336. 

Bcrountiiig,  between  eommunities,  %  337. 

■amc;  survivor  and  hpira,  Sg  574,  577,  5S5. 

enjoining  sale,  of  separate  property  or  homeatead,  gg  373, 

partitioning,  on  divorce,  %  S54. 

liability  of  aurvivor  or  heir  for  debts  of  deceaaed,  g  S7S, 

purchaBcra  from  aurvivor,  %  583. 

EQUITABLE  SEPARATE  ESTATE, 
not  denied  by  statute,  §  357. 

EQUITABLE  TITLE. 

conveyance  of,  §g  IRQ,  21G. 

defective  deed  creates  none,  $  210. 

paBsea  by  wife's  deed,  g  231. 

wife's  valid  deed,  passes,  gg  IDS,  231. 

wife's,  void  deed  conveys  none,  gg  204,  205,  2IS. 

wiln'a  right  in  community,  is,  g  300. 

decil  in  wife's  name,  g  300. 

ERROR. 

generally,  g  499. 

erroneous  judgment,  §g  603.  562. 

default  judgment,  when,  g  504. 

ESCHEAT. 

generally,  9  370. 
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ESTATE  FOR  LIFE, 
homestead  in,  §  400. 
descent,  §§  566,  571. 
and  remaindermen,  §  571. 

ESTOPPEL.    See  Ratification  ;  Waiveb^ 
by  void  deed,  §§  126,  186,  248,  252. 
to  dispute  notary's  certificate,  g  204. 
of  husband  by  wife's  deed,  §  216. 
after-acquired  title,  §$  231,  249. 
of  wife  generally,  §§  238,  239. 
fraud,  §§  240,  241,  411. 
silence,  or  laches,  §  242. 
accepting  benefits,  §§  137,  243,  413,  563. 
by  pleading,  etc.  §  244. 
declarations  and  admissions,  §§  245,  467. 

by  husband's  act  respecting  homestead,  §§  246,  406,  411,  417,  426. 
husband's  act  respecting  community,  §  247. 
by  deed,  generally,  §  248. 
accepting  deed,  as,  §  250. 
by  election,  §§  251,  282,  592,  595,  604. 
against  survivors,  §§  252,  580,  581,  585. 
by  judgment,  §  253. 
to  dispute  homestead  mortgage,  §  411. 
as  to  boundary  or  partition  of  homestead,  §  417. 
notice  defeating,  §§  239,  241.  242,  243,  245,  411,  424. 
sworn  statements,  as,  §  424. 
wife  must  plead,  §  460. 
by  divorce  decree,  when,  §  554. 
of  widow  by  conveyance,  when,  §§  580,  581. 
of  children ;  accepting  benefits,  §§  583,  585. 
to  claim  allowance;  election,  §  592. 
wife's  prior  agreement  to  sale  and  partition  of  homestead,  §  595. 

EVIDENCE. 

of  marriage,  §§  15,  26,  30,  31,  98,  26a 

in  criminal  cases,  §§  16,  267. 

burden  to  show  marriage,  §  18. 

cohabitation,  §  30. 

to  show  common-law  marriage,  §  31. 

quantum  of  proof  to  show  marriage,  §§  31,  39. 

marriage   contract,    §   55. 

breach  of  promise,  §§  57.  58,  60,  61. 

of  emancipation  of  child,  §  84. 

of  gift  to  child,  §  86. 

in  criminal  conversation  cases,  §  98. 

agency  of  husband,  §§  101,  158. 


DENT  E— ««atiaiicd. 

of  ratidomtioB  bj  wife.  |  lOf. 

poM#-<!ftioii  bj  huMlmnd^  I  HI. 

hiuUiid'f  deed  to  wife.  <f  117.  119. 

rmtaU  in  deed,  f$  117.  309.  351.  372,  374.  377. 

taking  deed  in  wife  •  nnne,  ||  119,  123.  3M, 

to  show  gift,  if  121.  122.  123.  331.  352.  353. 

deposits  in  bnnk,  |$  122.  3'»3. 

deelarationa,  gift,  jf   123.  351.  4S8. 

in  fraud  actions,  ||  132,  214. 

agracy  oi  wife.  $|  15S.  2S4. 

to  esUbliflh  deed,  i  195. 

to  proTe  acknowledgment,  |lf  205.  214. 

oorreeting  defcctiTe  crrtiilcatea  of  aekBOiile^pMBt,  H  SOT,  SliL 

curative  ftatates,  recorded  in«tnimenta.  §211. 

lost  instrument,  §  234. 

act  of  sanriTor,  circumstances,  when,  %  252. 

quantum  to  show  separate  propertr,  %%  308,  309,  372.  387,  488. 

to  show  notice,  §  340. 

wife's  purchase  on  credit,  intention,  $  370. 

oral  evidence  to  show  separate  property,  $$  378,  488. 

parol  proof  to  show  tru^t,  $§  383,  386,  387,  488. 

dedication  of  homestead.  §f  394,  395. 

abandonment  of  homestead,  §f  403,  420. 

designation  of  homestead,  §  404. 

''confidential  communications.  "  4§  269.  462,  403. 

^'transactions  with  a  deceased  person,**  §  464. 

declarations  and  admissions  of  husband  and  wife,  §|  467,  491« 

variance,  §§  456,  484. 

matters  in  issue,  §§  485,  486. 

ret  ipsa  loquitur y  §  489. 

ret  inter  alios  acta,  §  490. 

documentary,  against  wife,  when,  §  492. 

judicial  notice,  generally,  §  494. 

instructions  to  jury,  §  496. 

vordict  and  findings  on,  §  497. 

to  show  abandonment,  divorce,  §  529. 

<livorce;  condonation,  §  537. 

divorce:   recrimination,  §  538. 

divorce:   preBumptionft.  §  539. 

divorce:   quantum  of  proof,  §  540. 

divorce:   samr;   cases,  §  541. 

divorce:   statements  of  parties,  §  542. 

divorce;   collusion,  §  543. 

divorce:   custody,  of  children,  §  556. 
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EVIDENCE— continued. 

order  setting  apart  homeBtead;  registration,  §  577* 
of  identity  of  survivor,  §  615. 
in  death  actions,  §  632. 

EXCESSES. 

as  ground  for  divorce,  §§  518,  519,  525,  526. 

EXCHANGE.    See  Changes  and  Mutations. 

EXECUTION. 

levy  for  separate  debts,  §§  334,  338. 

levy  on  homestead  void,  and  sale  passes  no  title,  §§  389,  397,  416. 

on  **proceed8"  of  ''sale,"  of  homestead,  §  418. 

writ  against  wife,  unnecessary,  when,  §  450. 

on  general  judgment,  against  wife,  §§  500,  501,  502. 

against  wife  generally,  §  509. 

in  wife's  favor,  §  510. 

for  alimony,  when,  §  532. 

against  husband,  after  divorce,  §  553. 

enforcing  order  for  support  of  children,  §  557. 

property,  exempt  to  ancestor,  liable,  §  574. 

EXECUTOR;  EXECUTRIX. 

powers  of,  independent,  generally,  §§  275,  604. 

wife  as,  §  284. 

remarriage,  §  618. 

plaintiff  in  death  action,  when,  §  631. 

EXECUTORY  CONTRACTS, 
of  deceased;  statute,  §  600. 
performance  by  survivor,  §  580. 

EXEMPLARY  DAMAGES. 

breach  of  promise  to  marry,  §§  57,  60. 
enticing  and  alienating,  §  97. 
defined,  §  322. 
in  death  actions,  §  634. 

EXEMPTIONS. 

from  Federal  income  tax,  $  142. 

EXEMPT  PROPERTY. 

conveyance,  creditors,  8§  129,  351,  425. 

gifts  of,  creditors,  §  351. 

homestead,  §§  389,  425.  552. 

cropH  and  other  fixtures  on  homestead,  §  401. 


siiitB,  limiUtion,  g  472. 

partition  on  divorce-,  creditors,  gg  552,  553. 

to  sunivur,  generally,  5S  574,  «08. 

to  beira  generally,  9§  574,  608. 

at  affected  by  remarriage  of  aurvivor,  3  587, 

Bptting  epart  in  probate,  atatutr,  $  5!)4. 

aame;  allowanns  in  lieu,  g  594. 

same;  nature  and  extent  of  rigfate,  $  505. 

no  part  of  estate  tor  admin  iatrat ion,  Sg  590,  6< 

will  of  deceased  cannot  prejudice,  gg  595,  604. 


EXPENSES. 

benefit  separate  property,  see  Contbacts. 

purchase  of  property,  not,  %  157. 

wife  may  contract  for,  gg  167,  100. 

husband's  liability,  g  100. 

insurance,  i  175. 

wife's  warranty  deed,  S  177. 

wife's,  may  be  sued  for,  when,  |  44B. 

contracts  of  renewal,  limitations,  g  470. 

EXPLANATION.    See  AcKNOwtEnuMtSM. 

EXPRESS  TRUST.    See  Tbusts. 


EXTENSION. 

as  release  of  wife  ai  sutety,  ^§  178,  ITB,  S 
contract  of  wife  tor,  g  476. 
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FARM.    See  Business  Homestead. 

FATHER, 

natural  guardian  of  children,  §§  79,  289. 

must  support  children,  §  80. 

power  to  emancipate  child,  §  85. 

bastards,  §  90. 

child's  torts,  §  260. 

desertion,  §  269. 

deed  to  married  daughter,  presumption,  §  308. 

FELONY. 

as  ground  for  divorce,  §§  519«  529. 

FEME  COVERT.    See  Coverture;  Wife. 

FEME  SOLE. 

suits,  marriage,  §§  436,  439. 

FINDINGS. 

generally,  §  497. 

in  divorce  cases,  the  court,  §§  540,  549. 

by  court,  presumed  when,  §  546. 

FIXTURES. 

to  homestead,  §  401. 
same;   mortgage,  §  411. 
same;  mechanic's  lien,  §  412. 
same;  insurance  on,  §  419. 

FOOD.    See  Nfxtcssaries. 

FORCED  HEIR.    See  Disinherison. 

FORCED  SALE. 

homestead  exempted  from,  §  389. 

FORECLOSURE. 

judgment  for,  §  506. 

FOREIGN  LAWS.    See  Conflict  of  Laws. 

FOHEION  STATE.    See  Conflict  of  Laws. 

FORFEITS.    See  Penaltiks. 


FRAUD.    S«e  CUDITOU:  L'n>DE  iTiPLCEsn. 
■flMting  marriage,  H  20,  S2S,  5S3,  524. 
marriage  wttlements,  )  46. 
agreementa  to  many,  |  58. 
•electing  domicil,  |  73- 

traoMctiooB  between  parent  aad  child,  f  H. 
againat  wife,  generallj,  ft  132,  135,  13«,  32S. 
BUtutn  againat,  %  133. 
waiver,  gi  137,  246. 
undue  inllumce,  %  131. 
wife's,  actionable,  g  183, 
aToiding  oonveyancf,  gg  214,  248. 
estoppel,  gf  238,  239,  240,  245. 
gift  of  commuDit}',  when,  g  302. 
husband  improTing  wife'i  property,  g  335. 
huBband'H  gift  to  wife,  g  351. 
designating,  and  mortgaging,  homestead,  g  397. 
Bale  of  homeatead  by  husband,  g  406. 
abandonment  of  homestead  by  huaband,  when,  g  421. 
acquiring  homestead,  g  42G. 
huaband'e  wrongful  delivery  of  wife's  deed,  f  428. 
wife  must  plead,  g  460. 

debts  and  alienations  pending  diTonx  suit,  g  S3S. 
game;  after  order  for  alimonr.  §  532. 
to  vacate  divorce  decree,  S  563. 

FRAI:DULENT  conveyances.    See  Fsau©. 

FUEL  FROM  WIFE'S  LASIt. 
community,  g  317. 

Fl^NERAL  EXPRNSER. 
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FUTURE  ACQUISITIONS. 

gifts  between  Bpouses,  §§  352,  353. 

GAINS.    See  Inoome,  etc.;  Profits;  Rents. 

GANANCIAL  GOODS.    See  Ck)MMUNiTY  Pbopbbtt. 
Spanish  law,  §§  67,  292. 

GARDEN. 

as  part  of  homestead,  §§  393,  396. 

GARNISHMExXT. 

of  wife's  trust  funds  in  husband's  name,  §  241. 
proceeds  of  sale  of  homestead,  §  418. 

GIFTS. 

between  husband  and  wife,  §§  50,  114,  115,  297,  335,  351,  352,  353,  360, 

363. 
by  parent  of  children,  §  79. 
by  parent  to  child,  §§  82,  85,  86. 
of  separate  property,  §§  115,  118,  184,  185,  105. 
verbal,  §§  120,  196. 
evidence,  §§  121,  122,  351. 
when  fraudulent  as  to  wife,  §§  132,  133. 
inter  vivot,  §§  184,  230. 
causa  mortis,  §$  185,  230. 
as  separate  property,  $§  293,  294. 
of  community,  fraudulent,  when,  §  302. 
abandonment  as  evidence  of,  §  303. 
joint,  to  husband  and  wife,  §§  310,  350. 
of  personal  earnings,  §§  184,  313,  353. 
community  cannot  hold  by,  §  330. 
of  exempt  property,  §  351. 
of  future  acquisitions,  §  352. 
of  personal  earnings,  §  353. 
loss  of,  death  actions,  damages,  §§  359,  361. 
proceeds  of  insurance  policy,  §  363. 
improvements,  when,  §  376. 
descent  of,  §  566. 

GIFTS  CAUSA  MORTIS.    See  Gnm. 

generally,  §  185. 

GIFTS.  INTER  VIVOS.    See  Giira. 

generally.  §  184. 

M.  R. — 68. 


if 
if 
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GRANDCHILDREN, 
generally,  §  88. 

as  beneficiaries  of  probate  exemptions,  §  598. 
not  beneficiaries  in  death  actions,  §  626. 

GRASS. 

as  community  property,  §§  315,  317. 

(;ravel  from  wipes  land. 

community,  §  317. 
(;R0CERIES.    See  Necessaries. 
(;UARANT0R.    See  Surety. 

guardian. 

consent  to  marriage  of  ward,  §  9. 
consent  to  marriage  settlement,  §  43. 
children  of  common-law  marriage,  {  35. 
children  of  putative  marriage,  §  35. 
insane  spouse,  §{  74,  200. 
parent,  natural,  of  children,  §  79. 
Ij  deed  of  wife,  as,  §  236. 

wife  as,  generally,  §§  288,  432. 

wife's  proceedings,  §  438. 

suits  for  insane  ward,  §  446. 

may  maintain,  a  divorce  suit,  §  521. 

children's  homestead  rights  through,  §§  594,  598,  599. 


y  preference  right,  §  601. 

(;rN. 

exempt  when,  )^  427. 


I  ( 

» 

r 


IIATUTUAL  drunkard.    See  Drunkabd. 

HARMLESS  ERROR, 
instructions,  §  63. 
remittitur,  §  63. 

wife  an  improper  party  plaintiflT,  §§  438,  498, 
liusband  as  plaintiflT,  when,  §  441. 
on  appeal,  §  498. 

HAY  FROM  WIFE'S  LAND, 
comniuniiv,  §  317. 

HEAD  OF  THE  FAMILY. 

husband  generally,  §§  70,  79. 
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HEAD  OF  THE  FAMILY— continued, 
colonial  grants,  §  327. 
pre-emption  homestcadB,  §  328. 
designating  homesteads,  §§  397,  403. 
may  mortgage  the  liomestead,  when,  §  411. 
wife,  when,  §§  74,  420,  441. 
selectinjf  miscellaneous  exemptions,  §  428. 
wife's  suits,  as,  §§  438,  441. 
after  death  or  divorce,  §§  513,  598. 

HEIR. 

adjudication  of  heirship;  statute,  §  578. 

HIRE.    Sec  Income;  Intebest;  Profits;  Rent. 

of  property  wrongfully  detained,  status,  §  362. 

HOGS. 

exempt  when,  §  427. 

HOMESTEAD.     See  Business  Home.stead. 
void  marriage,  §§  22,  32,  598. 
common-law  marriage,  §§  32,  35. 
the  control,  §  109. 

interest  of  spouse,  insurable,  §§  113,  325,  363. 
taxes,  §4i  141,  416. 

early  statute  of  conveyance,  §§  192,  193. 
conveyance,  abandoned  wife,  §  202. 
reformation  of  deed,  §  212. 
conveyance  generally,  §§  217,  405,  613. 
power  of  attorney  to  convey,  §  221. 
bond  for  title  to  sell,  §§  223,  406,  409,  580. 
liens  for  improvements,  §  225. 
leasing,  ^§  226,  410. 
estoppel,  §§  241,  243,  245,  400,  411. 
wills,  S  274. 

wife's  abandonment  of  liusband,  §  303. 
nature  of  survivor's  holding,  §  337. 
procetnls  of  sale,  separate  when,  §  351. 
nature  of  wife's  right,  §  351. 
constitutional  provisions,  §  388. 
historical,  §  388. 

statutes,  their  scope  and  object,  §  389. 
the  "family"  and  "wife"  protwtwl,  §  .390. 
nature  of  wife's  interest  or  right,  §  .'591. 
what  constitutes  residence  homestead,  {§  392,  396w 
what  constitutes  business  homestead,  §§  393,  390. 
cannot  be  two  homesteads,  §§  393,  394,  398,  596. 
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lESTEAD— continued. 

dedication,  §§  392.  304. 

intention,  §  395. 

separate  tracts,  §§  393,  306. 

in  larger  tracts,  §{^  397,  404,  417. 

rural  or  urban,  §  308. 

quantity  and  value,  §§  399,  590. 

the  estate  to  support,  §  400. 

thing:4  affixed  to  realty.  §  401. 

issues,  rents,  damages,  royalties,  etc.,  §  402. 

the  right  to  selwt,  <^  403. 

same;   the  probate,  §  597. 

abandonment,  §§  393,  300,  403,  406,  420,  425,  598,  69f . 

designating;  statutes,  §  404. 

sale  generally,  §§  405,  514,  611. 

act  1913,  order  of  court  for  sole  conveyance,  §|  405,  407. 

sale  by  husband,  when,  §§  406,  514,  611,  614. 

sale  by  wife,  when,  §§  407,  514,  611. 

roads,  ways,  streets,  etc.,  §  408. 

mortgage  generally,  §§  411,  513,  574,  584. 

mechanics'  liens,  §  412. 

improvements,  other  liens,  §§  413,  425;  612. 

purchase  money,  §§  414,  425,  612. 

"other  liens,*'  judgment  liens,  §§  415,  425,  012. 

taxes,  general  and  special,  §  416. 

boundary  and  partition  agreements,  §  417. 

proceeds  exempt,  when,  §§  406,  418,  425. 

insurance  on,  i  419. 

renting  as  abandonment,  §  420. 

abandonment  in  fraud  of  wife,  §  421. 

living  apart,  §§  217,  423. 

possession  as  notice,  §  424. 

creditors,   §   425. 

suits;  wife,  as  party,  §§  445,  450. 

exemption  as  defense,  pleading,  §  460. 

limitations,  §  470. 

deeds  to,  in  evidence,  {  492. 

judgments  aflfecting,  §  507. 

after  dissolution  of  marriage,  §§  513,  514. 

partition  on  divorce,  §§  552,  555. 

descent  of,  §§  568,  595. 

accounting;  survivor  and  heirs,  §§  574,  577. 

adult  heir;  creditor,  partition,  §  574. 

partition  generally,  §§  577,  599,  603. 

survivor  paying  community  debts,  §  581. 

setting  apart,  or  allowance  in  lieu,  statute,  §  594. 

wife's  mere  agreement  for  sale  and  partition  of  homestead,  Toid,  §  596. 
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HOMESTEAD— continued. 

the  probate  homestead  or  allowance  in  lieu;  nature,  f  596. 
no  part  of  estate  for  administration,  §§  596,  602,  609. 
probate;  selecting,  §  597. 

partition  between  estate  and  another,  when,  §  599. 
survivor's  holding  adversely  to  heirs;  remedy,  §  608. 
sale  by  survivor,  §  611. 

HORSE. 

exempt  when,  §  427. 

HOUSE.  See  Homestead. 

a  '^necessary''  when,  §  155. 

wife's  contract  to  erect  on  her  land,  S  157. 

HOUSEHOLD  AND  KITCHEN  FURNITURB. 
bill  of  sale  by  husband,  §§  228,  238. 
exempt,  statute,  §  427. 

HUMILIATION. 

breach  of  promise  actions,  §§  57,  60. 
enticing  and  alienating,  §  97. 
criminal  conversation,  f  99. 

HUSBAND.    See  Head  of  Family;  Subviyob. 

head  of  the  family  under  Spanish  law,  ||  67,  72. 

with  us,  §§  70,  79. 

control  of  community,  §§  70,  104,  132,  302,  338. 

must  support  wife  and  children,  §§  70,  71,  85,  93,  169,  162. 

selects  family  domicil,  $§  72,  73. 

contracting  for  wife,  §  102. 

control  of  wife's  property,  §§  105,  106,  262. 

his  liability  for  conversion,  of  her  property,  |  107. 

paying  the  wife,  §§  127,  128,  129. 

fraudulent  sale  of  community,  §  132. 

purchasers  from,  of  community,  §  134. 

no  power  to  waive  fraud  for  wife,  §  135. 

no  power  to  dispose  of  wife's  property,  §  136. 

returning  for  income  tax,  §  142. 

joining  in  wife's  contract,  becomes  liable,  |§  150,  160. 

liable  for  necessaries  for  wife  and  children,  §§  147,  148,  153,  154,  155, 

159. 
necessaries  for,  §  156. 

liable,  wife's  contracts  benefit  of  her  estate,  §  160. 
liable,  wife's  attorneys  fees,  when,  §§  160,  560. 
deed  to  the  homestead,  §  217. 
leasing  wife's  land,  §  226. 


guard iansliip  of,  wlicn,  g  200. 
personal  earnings.  3  314. 

cannot  prejudico  wire's  righU  by  net  or  admiMion,  Jg  378,  4 
may  abandon  homFatcaJ,  gg  303,  420,  421. 
designating  homestead,  $S  307.  403. 
sale  of  homeatead,  when.  tlg  40fl.  474. 
waiving  homestead,  H  40Q,  42S. 
bond  for  title  to  homestead,  f  400. 
waiving  exemptions  in  "proceeds''  of  homestead.  ||  406,  418, 
cannot  ubundon  liomestead  to  di-fraud  wife,  §  43t. 
selecting  miscellaneous  exemptions.  S  428. 
BuinK  wife,  3  434. 

as  a  party  to  wife's  suitEi.  §fi  4M.  4:t». 
as  plaintiff  for  wifu,  %%  440,  454. 
his  right  and  po»'<-r.  eommunity  suits,  g  441, 
same;  act  1013.  ^  442. 
same:  injuries  to  eliild;  sUtute,  g  443. 
same;   penaities  under  statute,  §  444. 
insane,  wife  sues.  S  447. 

defending  wife's  buit,  §§  44H,  4ri],  47G.  470.  483. 
appealuig  wife's  suit,  $  454. 

cannot  appear  or  waive  for  wife  in  her  suits,  SS  48',  479, 
debts  and  alienations  pending  divorce  suits,  g  533. 
will  cannot  defeat  exemptions  or  allowances,  g  .i06. 
surviving,  exemptions,  S  600. 
name,  remarriage.  S  018. 
beneficiary  death  actions.  ^  623. 

HUSBAND  AND  WIFE, 
invalid  marriage,  9  22. 
status.  SS  3.  513. 
agreements  impairint;  legal  right*  of  husband,  |g  43,  4S. 
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HUSBAND  AND  WIFE— continued, 
at  common  law,  §  66. 
at  Spanish  law,  §  67. 
husband  head  of  the  family,  §  70. 
husband  must  support  wife,  §§  71,  74,  112. 
his  authority  over  her  person,  §  72. 
he  selects  family  domicil,  §§  72,  73. 
husband  incapacitated,  or  abandons  wife,  §§  74,  118. 
conjugal  rights  generally,  §§  92,  124. 
enticing  and  alienating,  §§  93,  94,  95. 
criminal  conversation,  §  98. 
suits  between,  for  loss  of  conjugal  society,  §  100. 
agency,  §§  101,  102,  136,  284,  476. 
transfer  of  wife's  notes,  §§  103,  136. 
control  of  the  community,  §§  104,  109,  216. 
his  control  of  her  property,  §§  105,  106,  107,  136. 
liability  for  its  conversion,  §§  107,  136. 
her  power  of  attorney  to  him,  §  108. 
ratification  by  wife,  §  109. 
notice  to  husband  for  wife,  §  110. 
possession,  §  111. 
living  apart,  §  112. 

his  interest  in  her  property,  insurable,  §  113. 
transactions  between,  generally,  §§  114«  150,  257. 
gifts  of  sepuiate  property,  §§  115,  150. 
gifts,  etc.,  of  the  community,  i§  116,  150,  361,  352,  ZZ), 
his  deed  to  her,  §§  117,  118,  150. 
his  declarations  or  evidence  of  gift,  §  123. 
one  as  trustee  for  other,  §  124. 
conveyance  to  trustee  for  the  other,  §  125. 
her  deed  to  him,  §  126. 

one  as  creditor  of  the  other,  §§  127,  I2h,  129,  150,  262. 
paying  or  securing  the  other,  §§  127,  128,  12'.'.  ITM.  .JCS. 
agreements  to  arbiti'atc,  §   130. 
separation  deeds,  §  131. 
fraudulent  conveyance  of  husband,  §  133. 
antenuptial  mutual  liabilities.  §  138. 
his  suits  for  her,  §  140. 
returns  for  income  tax,  *5  14*2. 
undue  influence,  §§  151,  214. 
wift^'s  antenuptial  debts,  §   l.*)S. 

necessaries,  §§  71.  74,  80,   147.   lo3,   154,  155,  156,  159. 
wife's  bonds,  §  180. 

conveyances  generally,  §§  196,  197,  198. 
conveyances  of  community  property,  §  216. 
must  jciin  in  conveyance  of  homestead,  §  217. 
his  cliei*ks  on  her  account,  §  227. 


jolDt   HilU,    I  SBl. 

rights  UDder  Spaniah  civil  Ikw,  9  292. 

ut  Jan.  20,  1640,  eommoo  law.  g  203. 

nature  of  inl«rMt  in  00011111011;,  g  296. 

nifc  ■■  innocent  purchaaer  from  husband,  |  SflQ. 

tnuti,  SI  381,  383,  383,  384. 

■electing  the  homestead,  SS  3^7.  403. 

wife  suing  husband,  a  433,  451,  478. 

huabaod  suing  wife,  gg  434,  4S1,  4TB. 

husband  aa  plaintiff  for  wife,  gj  440,  460. 

husband  defending  for  wife,  gg  446,  451,  4B3. 

husband  a  necessary  defendant  with  wife,  when,  §}  41 

wife  a  "party"  to  huaband'a  suits  when,  §  463. 

as  witnesses;  common-law  rule,  |  402. 

same;  present  rule,  statute,  g  403. 

same;  transactions  with  a  deceased  person,  g  464. 

same;  criminal  cases,  g  405. 

same;  irregiilar  marriages,  g  466. 

same;  declarations,  g  467. 

confldential  communications,  g  403. 

timitatlone  between,  gg  368,  478. 

wife's  appeals,  g  468. 

judgment  against  husband  binds  wife,  when,  %  507, 

divorce,  or  death,  status  of  parties,  g  613. 

wife  a  creditor  after  order  for  alimony,  g  B32, 

collusion  in  divorce,  g  543. 

respective  liability  after  divorce,  g  667. 

illj:gitimate  childeen. 

duty  of  parent,  g  80. 
legitimated,  gg  90,  567. 
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IMPEDIMENT  TO  MARRIAGE, 
breach  of  promise  actions,  §  58. 

IMPLEMENTS  OF  HUSBANDRY. 

exempt,  427.  * 

IMPOTENCY. 

affecting  capacity  to  contract  marriage,  ff  3,  622. 
ground  for  dissolution  of  marriage,  §  622. 

IMPRISONMENT. 

family  domicil,  §  74. 

as  abandonment,  §§  202,  407. 

of  husband,  sale  by  wife  of  homestead,  |  407. 

of  husband,  wife's  suits,  §  446. 

of  husband,  suing  wife,  parties,  §  451. 

as  a  ground  for  divorce,  §§  510,  520,  634. 

for  contempt  of  divorce  order,  §  532. 

pleading,  as  ground  of  divorce,  §  534. 

IMPROVEMENTS. 

liens  for,  wife's,  §  225. 

status  of,  as  property,  §§  318,  376. 

reimbursement,  §§  335,  376,  585. 

creditors,  husband  improving  wife's  property,  |§  335,  876. 

in  valuing  homestead,  §§  300,  410. 

mechanic's  lien,  statutes,  §  412. 

of  homestead,  "other  liens,"  §§  413,  612. 

district  tax,  lien  against  homestead,  §  416. 

accounting,  §  585. 

creating  a  devastavit,  suits,  §  614. 

INADEQUACY  OF  CONSIDERATION. 
as  a  badge  of  fraud,  §  214. 

INCEPTION  OF  TITLE.    See  Tttlk. 

INCEST. 

testimony  of  parties,  §  465. 

INCOME. 

community,  Spanish  law,  §  202. 

community  generally,  §  311. 

of  trust,  separate,  §§  357,  381,  382. 

INCOME  TAX. 

generally,  §  142. 


IXCREASE. 

of  slnrr«,  gg  2»3,  294,  312,  342,  36«. 
of  lands,  §S  264,  312,  315,  317,  365. 
of  community  property  §  311. 
of  M'parate   property,  gS  312,  3S6. 
of  animals,  J  355. 

INDIAN  CUSTOMS  AND  FORMS, 
as  to  marriage,  S  13. 

INDORSER.     See  Sukett. 

INKAXTS. 

incapocitatod  generall}r,  g  4, 

may  marry,  g  4. 

who  are,  r23. 

niarriegp,  g«  23,  32,  B6.  m,  199,  288,  SS2. 

marriage  settlement,  §  43. 

agreement  to  many,  gg  6S,  53. 

not  liable  on  contract  to  marry,  g  58. 

abduction,  g  87. 

statutes  protecting,  g  87. 

bond  of  surviving  wife  or  husband,  j  180. 

husband's  infancy,  wife's  conveyance,  g  211. 

INHERITANCE  TAX. 
generally,  g  141. 

IXJUNCTION. 

wife  restraining  threatened  sale,  gg  373,  SIL 
Mine,  (if  homestead.  S  426. 
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INJURIES.    See  Damages;  Pebsonal  Injuries. 

INNOCENT  PURCHASER. 

wife's  marriage  settlement,  §§  43,  44,  48,  77. 

of  wife's  notes,  §§  103,  161,  308. 

wife  from  husband,  when,  §§  110,  120. 

taking  deed  in  wife's  name,  §  119. 

registration  of  void  deed,  §§  126,  209,  235. 

as  against  fraudulent  gift,  etc.,  §  133. 

from  husband  of  community,  §§  134,  300,  306,  307,  338,  583. 

wife  must  return  benefits,  when,  §  174. 

ignorance  of  coverture,  i§  187,  243. 

false  notary's  certificate,  §§  204,  213. 

defective  deeds,  §§  209,  243. 

avoiding  deed  for  fraud,  §  214. 

registration  of  wife's  mortgage  of  community,  §§  224,  235. 

estoppel,  §§  240,  241. 

as  aflfocted  by  terms  of  will,  §  281. 

of  legal  title  of  community,  §§  300,  306,  307,  338,  339,  373,  384,  386. 

defined,  §  339. 

notice  to  purchaser,  §ti  340,  415,  424,  574,  583. 

registration  of  wife's  property,  §§  345,  346. 

registration  of  wife's  muniments  of  title,  §  347. 

gifts  between  husband  and  wife,  §§  .352,  378. 

wife  may  be,  Jj  369. 

creditor  as,  when,  §  373. 

resulting  trusts,   §   384. 

notice  by  recitals  in  deed,  §§  377,  385,  .386. 

intention  merely  to  dedicate  homestead,  §  395. 

possession  as  notice,  §  424. 

wife's  intervention  to  avoid,  §  482. 

pending  divorce,  §§  533,  553. 

from  survivor,  ^J<  574,  583,  610. 

IN  PAIS. 

estopp«^l,   «$§   2.38,  239. 

IN  REM. 

divorce  proceedings,  §§  535,  553,  564. 

INSANITY. 

of  husband,  domicil,  §  74. 

of  husband,  wife's  conveyances,  §§  200,  201,  216,  407. 

of  wife:  sale  on  abandonment  of  homestead,  §§  406,  421. 

divorce,  §§  5.30,  545. 

partition  of  homestead,  etc.,  {  577. 

affecting  preference  right  to  administer,  §  601. 


wiiM  ot  IKHUeateul,  §  m. 

the  AxemptioDi  Mid  allowance*,  |)  OH,  698,  009. 

mrrivor'*  tale  of  exempt  property,  ||  010,  «1I. 

INSTBUCnONS  TO  JURY, 
on  iMue  of  marriage,  |  26. 
breach  of  promiae  actions,  i  62. 
retpectiog  mental  capacity,  |  260. 

00  quantum  of  proof  to  show  separate  propertj,  §|  306,  t 
on  trusts  I  387. 

on  abandonment  of  homestead,  |  428. 
generally,  t  400. 
in  divorce  cases,  9  645. 

INSURABLE  INTEREST. 
defined,  |  325.    . 
in  wife's  property,  g;  113,  326. 

IKSURANCE. 

by  parent  in  favor  of  bastard,  g  00. 

insurable  interest  of  husband  in  wife's  property,  |  US. 

policy,  when  separate  property,  gg  132,  276,  383. 

wife's  contracts  of,  gg   175,  326. 

policy,  community,  when,  g  325. 

insurable  interest  in  homestead,  §  303. 

on  homestead,  $410. 

INTENTION. 

marriage  contract,  §9  47.  Ii2,  77. 
affecting  domicil,  gg  73.  77. 
husband's  deed  to  wife,  gg  117,  118. 
taking  deed   in  wife's  name,   g   110. 
dcDOiits  in  bank.  9  122. 
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INTEXTIOX— continued. 

as  to  borrowed  money,  status,  §§  321,  371. 

as  to  purchases  on  credit,  §  321. 

insurance  policies,  §  325. 

to  show  gift,  §f  350,  351,  352,  353,  376,  378,  488. 

as  to  purchases  on  credit,  §§  170,  258,  321,  370. 

as  to  improvements,  §  376. 

oral   evidence  to  show,   §§   378,   488. 

as  affecting  trust,  §§  380,  384. 

dedication  of  homestead,  §§  394,  395. 

abandonment  of  homestead,  §§  403,  420,  422,  426. 

living  apart,  the  homestead,  §  423. 

abandonment,  divorce,  §  527. 

INTERCOURSE.    See  Antenuptial;  Cohabitation. 

INTEREST. 

gift  of,  §§  184,  360. 

control,  §  295. 

as  community  property,  §§  311,  320,  368. 

as  separate  property,  i§  320,  360,  368. 

wife's,  exempt  from  certain  debts,  mutations,  §  334. 

paid  to  wife  by  husband,  status,  §  360. 

lien  on  homestead  for,  §  414. 

INTERESTED  PARTY. 

wife,  in  husband's  suit,  when,  §  453. 

INTERMARRIAGE. 

between  races  forbidden,  §S  6,  19,  27,  40. 

INTERSTATE  COMMERCE, 
death  actions,  §  621. 

INTERVENTION. 

by  wife,  generally,  S  ^82. 

by  stranger  in  divorce  case,  S  521. 

INTOXICATING  LIQUORS, 
sale  or  gift  to  minors,  §  87. 
damages,  statute,  §§  324,  359. 
same;  parties,  §  444. 
same;  pleading,  §  457. 

INVALID  DEEDS.    See  Void  Instruments. 
of  wife  are  void,  §§  109,  120,  174. 
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1 X  \  ALI D  DEEDS— ijontinued. 

returning  benefits,  on  avoiding,  §  174. 
rights  under,  §§  209,  210. 
limitations,  §§  210,  235,  473. 
recording:  statutes  of  evidence,  §  211. 
registration,  §§  126,  209,  235. 
burden  to  show,  §  340. 

INVALID  MARRIAGES, 
curative  statutes,  §  21. 
effects  generally,  §§  22,  28. 
conflict  of  laws,  §  27. 
putative,  §§  29,  32. 
property  rights,  §§  32,  34. 
status  of  parties,  §  33. 
community,  §  34. 
homestead,  §  35. 
administration,  §  36. 
descent,  §  37. 

INVENTORY. 

huMband*s,  as  evidence  against  wife,  §  492. 
in  divorce  suit,  statute,  §  533. 

INVESTMENTS. 

interest,  §§  295,  311,  320. 
profits,  §§  256,  258,  260,  292,  311,  319. 
rents,  §§  157,  292,  302,  311,  316,  319. 
dividends,  §§  295,  302. 

IRREGULARITY. 

in  probate  proceedings,  §  615. 

ISSUE.    See  Children;  Incbease;  Rents,  Bra 
of  slave  marriages,  §{  7,  90. 
of  null  marriages,  §  90. 

JACTITATION  OF  MARRIAGE, 
defined,  §  25. 

JOINDER  OF  CAUSES. 

husband's  and  wife's,  §  440. 
death  action,  §  443. 
pergonal  injuries,  §  456. 

JOINDER  OF  HUSBAND. 

wife's  power  of  attorney,  §§  108.  221,  222, 


</i. 
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JOINDER  OF  HUSBAND— continued, 
conveyance  to  trustee,  §  125. 
reasons  for  requirement,  §  125. 
transfer  of  wife*8  notes,  §  1G3. 

transfer  of  stocks  and  bonds,  §§  164,  198,  220,  232,  344. 
in  wife's  warranty,  §  177. 
in  contracts  of  suretyship,  §§   178,  180. 
in  wife's  corporation  contracts  etc.,  §  181. 
in  wife's  conveyance  generally,  f|§  197,  198. 
order  of  court  dispensing  with,  }{§    i98,  226. 
when  he  is  not  8ui  jurisy  §  199. 
when  lie  is  insane,  §§  200,  201. 
abandoned  wife,  §  202. 
conveyance  for  corporation  purposes,  §  203. 
liens  for  improvement  of  homestead,  §§  225,  412. 
leases,  §  220. 

bills  of  sale  and  assignments,  §§  228,  229. 
scope  of  statutes  generally,  §  232. 

wife  as  agent  for  another,  §§  124,  215,  216,  232,  236,  286,  288. 
wife's  will,  §  274. 
guardian's  bonds,  §  288. 
wife's  surety  contracts,  5$  205. 
act  of  1913,  §  344. 
in  wife's  purchases  on  credit,  §  370. 
sale  of  homestead,  §  405. 
leases  of  homestead,  §  410. 
mechanic's  liens  on  homestead,  §  412. 
"other  liens"  for  improvemenets  on  homestead,  §  413. 
in  suits  against  wife,  §  431. 
in  wife's  suits,  i§  432,  433,  434,  435,  438,  439. 
same:  guardianship  proceedings,  §  438. 
death  actions,  death  of  child,  §  443. 
in  suits  against  wife,  {§  440,  451. 
same;  when  he  has  deserted  her,  insane,  or  the  like,  §  451. 

JOINDER  OF  WIFE. 

conveyance  of  husband's  property,  §  215. 

conveyance  of  community,  §§  216,  338,  402. 

conveyance  of  homestead,  §§  217,  405,  406. 

liens  for  improvement  of  homestead,  §  225. 

designating  homestead,  §  404. 

leases  of  homestead,  §  410. 

sale  of  **proceeds"  of  homestead,  §§  400,  419. 

in  abandonment  of  homestead,  §  421. 

in  suits  by  and  against  husband,  §§  438,  408. 


JOINT. 

■cqniflitioDB,  commi 
gifta,  separate,  SS  i 
■dministratioDfl,  g 

JUDGE. 

diaquulilieU  1>,v  ii'Di 

JUDGMENT. 

as  eatoppel,  H  2U, 
nn  husband's  tort  i 
of  foreclosure  o(  vo 
lien  HKuinBt  homnt 
against  wife,  binds, 
default,  pleading,  S 
againxt  hueliand  ale 
■ame;  inadmissible 
must  follow  verdict 
same;  except  in  dii 
statute,  g  400. 
e«nerall;,  g  600. 

same:  comment,  3  i 
erronwiUB,  i  S03, 
default,  %  .504. 
collateral  attack,  g 
where  wife  ia  not  p 
confeKSion  of,  %  SOt: 
execution  and  levy, 
exitutiiiii  wife's  fav 
vaeutinK-  or  levy,  j 
as  dinHuliitiun  of  m 

in  divorce  proceedii 
adjudieation  of  liei: 
setting  apart  exemj 
in  suit  against  aur^ 
upon  agreed  part  it  i 
in  death  actions,  as 

JUDKIAI,  NOTICE. 

other  lav,«,  g  27. 
Ri-nemlly,  g  404. 

JURlSDICnON.  See  O 
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JURY. 

right  to,  in  actions  for  breach  of  promise,  §  56. 

service,  and  qualification,  §  143. 

lost  instrument,  question  of  fact,  §  234. 

election  of  rights,  for,  §  251. 

undue  intiuence,  for,  §  280. 

mental  capacity  for,  §  280. 

character  of  property,  for,  §§  309,  378. 

designation  of  homestead,  when,  §  397. 

indivorce  eases,  §  546. 

KIDNAPPING. 

of  minor,  j$  87. 

**KNO\VN  OR  MADE  KNOWN." 
certificate  failing  to  show,  §  207. 

LABOR.    See  Mechanics'  Liens;  Personal  Eabninob;  Waokb. 

lien  g<'n»«rally,  §  225. 

LACHES. 

as  estoppel,  §  242. 

of  marriwl  women,  §  481. 

vacating  divorce  decree,  §  563. 

LAND. 

marriage  settlements,  §  44. 

conflict  of  laws,  §f  52,  77,  237,  572. 

husb.'ind  cannot  convey  wife's,  §  106. 

trusts  for  the  wife,  §  124. 

Uxes,  §  141. 

contracts  for  improvement,  etc.  §  157. 

partition  agreements,  §§  165,  166. 

contracts  to  purchase,  §  170. 

public,  5^8  171,  321. 

wife's  unpaid  purchase  money,  §f  172,  321. 

wife's  contracts  to  sell,  §  176. 

wife's  dedication,  §  182. 

deeds,  §  196. 

parol  gilt,  §  196. 

lease,  §§  197,  226. 

"increase,"  §§  294,  355. 

crops,  §§  311,  315. 

rentrt,  community  property,  §  316. 

minerals,  timber,  soil,  etc.  as  community,  317. 

improvements,  §8  318,  335. 

colonial  grants,  status,  §  327. 

M.  R.--59. 
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LEGAL  DEFINITIONS— continued, 
"community,"  §  310. 

'community  debt,"  §  332. 

'community  property,"  §  310. 
"confidential  communications,"  §  463. 
'consortium,"  §  92. 

''contracted  during  marriage,"  §§  332,  334. 
"conveyance,"  §§  197,  410.  i, 
"court"  in  divorce  cases,  §  54«. 
"dead"  in  descent  statutes,  §  566. 
"deed  duly  registered,"  §§  210,  235. 
"deviating  title  to  real  estate,"  §  555. 
"equitable  estoppel,"  §  239. 
"exemplary  damages,"  §  322. 
"express  trust,"  §  383. 
"family,"  §§  35,  390. 
"final  decree,"  in  divorce,  §  532. 
"he"  and  "his"  §  75. 
"heir  or  legal  representative,"  §  464. 
"heir,"  "owners,"  partition  statutes,  §  577. 
"hire,"  §  316. 

"homestead,"  §§  388,  392,  393. 
"increase,"  §§  312,  316. 
"increase  of  land,"  §§  315,  317,  355. 
"insurance  policy,"  §  325. 
"jactitation  of  marriage,"  §  25. 
"joint,"  §§  197,  221. 
"marriage,"  §  2. 

"mentioned,"  in  will  statutes,  §  273. 
"necessaries,"  §  155. 

"on  and  after  the  day"  action  brought,  §  533. 
•other  liens,"  §  415. 
"perscmal  earnings,"  §  313. 
••proeeods"  and  "sale"  of  homestead,  §  418. 
"property,"  §  310. 
"putative  marriage,"  §§  28,  29. 
''residence,"  divorce  cases,  §  535. 
"right  of  way,"  S  408. 
•st'parate  property,"  §  342. 
-stocks,"  {i  164. 
-support,"  S  71. 
*ta\"  on  honicHtcatl,  §  416. 
'•through  and  under,"  §  391. 
"trust,"  §  380. 
"trustee,"  §  381. 
"undue  inthicnc««,"  Ji  280. 
"void"  judgments,  §  005. 


IJ'XJATKES. 

testimony  of,  truiMcUoDa  with  deceased,  j  464. 

LETTERS. 

cridenc«,  breach  of  promise  caaeB.  $  61. 
privilefted  conununications  wlirn,  g  4G0. 

l.KVY.    See  Ekitcdtion. 

of  execution  general!;,  g  509. 
after  divorce,  S  653. 

LIABILITY. 

of  husband  for  nifi's  debt,  gS  1S8.  16B,  I<0. 
of  wife's  property,  g  375. 
of  wife,  generally,  g  44S. 
same;  pleading,  g  45S. 
coats,  gg  408,  SU6. 

community  for  debts  generally,  gg  296,  301,  332,  334,  490, 
ward's  support,  guardianship,  g  201. 
of  property  for  wife's  debts,  gg  29.'),  334,  491). 
eKccution  on  judgment  against  wife,  gg  300,  501,  502. 
judgmenta;   erroneous,  g  603. 
of  parties  receiving  property,  on  divorce,  g  663. 
not  affected  by  change  of  name,  g  S59. 
of  property  for  dceeaaed's  debts,  g  560. 
of  survivor,  generally,  gg  573-587,  014. 
See  SUBVIVOB. 
same:  on  partition  bond,  g  670,  686. 
of  survivor  or  heir  for  debts  of  deceased,  gg  670,  686,  S8 
of  survivor;  irregular  proceedings,  g  S14. 
death  actioua.  g  622. 
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LICENSE. 

marriage,  §  10. 

authority  to  issue,  §  10. 

where  executed,  §  10. 

as  evidence,  §§  10,  15,  16,  17. 

LIENEE. 

as  innocent  purchaser,  §  373. 
rights  of,  preceding  homestead,  §  425. 
pendente  lite,  §  533. 

LIENS.    See  Mechanics'  Liens;  Otheb  I^jens. 
adjusting  against  homestead,  §§  217,  225,  406. 
labor,  mechanics'  artisans;  etc.  f  225. 
vendor's,  interest  on  as  separate  property,  §  320. 
improvement  of  the  homestead,  §  413. 
against  homestead,  renewal,  §  414. 

inception,  as  aflfected  by  homestead,  §§  414,  415,  425,  450. 
*'other  lions"  against  homestead,  §  415. 
afTecting  exemptions  or  allowances,  §§  594,  395,  596,  608,  fl2» 

LIFE  ESTATE. 

will  support  homestead,  §  400. 

LIMITATIONS. 

breach  of  promise  actions,  §  59. 

as  defense  to  wife  as  surety,  §  179. 

correcting  notary's  certificate,  §  207. 

defective  deeds,  as  basis  for,  §f  210,  235. 

reforming  instrument,  §  212. 

laches,  §  242. 

property,  acquired  by,  status,  §§  320,  358. 

pleading  between  spouses,  §§  358,  478. 

resulting  trusts,  §  384. 

power  of  husband  to  renew  lien  against  homestead  to  avoid,  %  414. 

as  defense,  pleading,  §§  460,  474. 

act  1841,  Constitution  1869,  §  408. 

amendment  1895,  §  469. 

when  the  statute  runs,  §  470. 

same;  the  homestead,  §  471. 

same;  the  community,  act  1913,  §  472. 

extent  of  coverture  as  a  defense  to,  §§  470,  473. 

same;  pleading,  §  474. 

same;  living  apart,  §  475. 

defense  personal,  §  476. 

tacking  disabilities,  §  477. 

death;  statute;  suit  filed,  §  479. 


LIS  PENDENS.    See  Pendehie  Lite. 

LIVING  APART. 

Spuiish  law,  i%  87,  303. 

Mipport  of  wife,  gg  Tl,  ISd. 

■electing  familj'  domicil,  gg  73,  74. 

heftd  »t  the  family,  generally,  g  74. 

guardian  ship  of  children,  §  70. 

enticing  suiti,  |  9*. 

theft  bf  wlf*'i  property,  g  107. 

manigement  and  control  of  property,  %%  112,  1E8< 

fraud  againat  wife,  g  132. 

aa  notice  to  purchaser*  of  community,  g  134. 

income  tax,  $  142. 

"neccssarieB,"  g  155. 

evidence  of  agency,  wlien,  g  158. 

wife's  conveyance,  g§  202.  217. 

conveying  the  homestead,  gg  217,  423. 

executing  guardian's  bonds,  g  28S. 

(guardianships,  of  children,  g  28(1. 

community  riglita,  generally,  gg  303,  310. 

the  homestead,  generally,  gg  423,  SSS. 

husband's  suite  for  wife,  g  440. 

community  suits,  §g  441.  457. 

vrifea  suitB,  gg  4.'S5,  457. 

personal  injuries,  actions,  g  457, 

witnesses,  for  and  against  each  other,  g  465. 

confidential  communication)),  g  403. 

limitations  against  wife,  g  47-i. 

wife's  inter  vent  ions,  it  482. 

not  »  diesoiutinn  of  the  marriage,  gS  S12,  514,  639, 
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LIVJXO  TOGETHER. 

ovideuce  of  marriage,  §§  18,  540. 
income  tax,  §  142. 
guardianship  of  children,  §  280. 
community  property,  §  310. 

LOST  INSTRUMENTS, 
proof  to  supply,  §  234. 

LOT  IN  CEMETERY, 
exempt,  when,  §  427. 

LOTTERY. 

proceeds  of  ticket,  community,  §  310. 

LUMBER. 

from  wife's  land,  community,  §  317. 
as  ''increase  of  land,"  §  355. 

LUNACY.    See  Insanity. 

MACHINERY. 

as  a  fixture,  §  401. 

MAINTENANCE.    See  Support. 

MALICIOUS  MISCHIEF, 
as  a  crime,  §  207. 

MANAGEMKNT.    See  Agent;  Control. 

of  community  property,  §§  104,  105,  140. 
of  separate  property,  §§  105,  106,  140. 
conversion  of  wife's  property,  §  107. 
husband  and  wife  living  apart,  §  110. 
gift«  of  property,  interference  with,  §  185. 
right  generally  to  convey,  §  194. 
separate  property  generally,  §  218. 

MARITAL  RIGHTS. 

governed  by  statutes,  §§  69,  92,  04,  147,  265,  203,  343. 

conflict  of  laws,  §§  77,  73,  189,  237,  341. 

generally,  IS  92,  94,  265,  296. 

Spanish  civil  law,  §  292. 

act  Jan.  20,  1840,  common  law,  §  203. 

MARRIAGE.    See  Remarrying. 
in  general,  $  1. 


Hge  as  affecting,  gg  6,  D6. 

innsmt  of  parent  or  guardian,  g  9. 

Ikensffl,  g§  10.  487. 

aolnnnitatioii,  %  11. 

who  may  celebrate,  g  12. 

Indian  fomw,  g  13. 

consummation,  g  14. 

proof.  |g  IS,  4S7,  640. 

preaumptionB,  gg  17,  53B. 

burden  to  show,  g  13. 

void  and  voidable,  g  10. 

fraud  and  durcia,  gg  20,  524. 

curative  statutCB,  g  21. 

of  female  infant,  gg  23,  32,  85,  M,  190,  288. 

wife  takes  husband's  name,  g  24. 

jactitation  of,  g  25. 

conflict  of  laws,  g  27. 

trial  of  isaue,  g  26. 

common  law,  defined,  g  28. 

puUtive  defined,  gg  28,  29. 

action  for  brcacli  of  promise,  effect  of,  gg  56,  68. 

at  common  law,  statua  of  wife,  g  06. 

affecting  woman's  right  to  bold  office,  g  75. 

alTccting  citizenship,  g  76. 

antenuptial  liabilitien.  gg  ]3fl,  156,  44S. 

wife'R  former  power  of  attomcj,  gg  139,  221. 

of  feme  sole  partner,  S  2"i7. 

truata  in  contem  plat  ion  of.  g  382. 

in  seduction  caaea,  g  261). 

effect  on  huitband'a  power  of  attorney  to  sell  bomettmd,  J 

pending  auita,  gg  436,  430,  631, 

tollins  sUtute  of  limitationa.  S  473. 
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MARRIAGE  CONTRACT— continued, 
liow  ended,  §  4. 
requibites,  and  validity,  §  65. 
infante,  §  55. 
^      void,  §  58. 

MARRIAGE  SETTLEMENTS, 
scope  of  discussion,  §  42. 
statutes,  §  43. 

legal  orders  of  descent,  §  43. 
must  be  acknowledged,  §  43. 
record  and  notice,  §  44. 
requisites  and  validity,  §  45. 
fraud,  §  40. 
construction,  §  47. 
execution  and  proof,  §  48. 
specific  performance,  §  49. 
postnuptial  agreements,  J$§  50,  51. 
trial,  practice,  etc.  §  51. 
conflict  of  laws,  §  52. 
trusts,  §  382. 

MARSHALING  SECURITIES, 
wife's  mortgage,  §§  170,  224. 

MATERIALS.    See  BtecHANics'  Lien. 

for  improving  homestead,  §§  225,  412,  418. 
furnishing,  innocent  purchaser,  §  373. 

MATTERS  IN  ISSUE, 
generally,  §  485. 

MEASURE  OF  DAMAGES. 

breach  of  promise  actions,  §  57. 
personal  injury,  §  323. 
death  actions,  §  634. 

MECHANICS'  LIENS. 

wife's  generally,  §§  225,  375. 
on  homestead,  §  412. 
loaning  money,  §  412. 

MEDICAL  ATTENTION, 
in  death  actions,  §  G34. 
personal  injuries  to  wife,  §  359. 

MENTAL  SUFFERING. 

an  element  of  <la mages,  status,  §  323. 
in  death  actions,  §  634. 


homrgttad,  |g  3S,  390. 
descent,  g  37. 
ilMth  action*,  g$  38,  «2e. 
descent  of  property,  |  667. 

SHI.K  AND  MILCH  COWS, 
exempt,  aUtuU,  g  427. 

nity  property,  |  312. 


M1NEKAL8. 

Irom  wile's  luid,  i  317. 
lease  on  honipsteed,  g  410. 
rights  of  life  tenant,  g  671. 
rights  of  cotenant,  g  6S5. 

MIXOR.    See  Childbed  ;  I^FANts. 
enticing,  g  87. 
aellinK  pistol  etc.  to,  g  B7. 
selling  cigarettes  or  tobacco,  g  87> 
employment  of,  |  S7. 
intoxicating  liquorr,  g  87. 
kidnapping,   g  87. 
guard  ianahip,  3  280. 
husband,  suits,  parties,  g  447. 
survivor  when,  administration,  g  6S 
death  actions,  g  620. 

MISJOINDER. 

of  parties,  appeal,  g  49S. 

MISBEPRESENTATION.     See  Fbaud. 
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MONEY. 

borrowed,  status,  §§  321,  371. 

liens  on  homestead,  for,  §§  412,  413. 

MORAL  MARRIAGES,  §  7. 

MORTGAGE. 

husband  to  wife,  §§  128,  120. 

wife's  generally,  §§  170,  195,  224,  235,  350,  375. 

purchases  on  credit,  §  250. 

wife's  disposing  of  property,  subject  to,  §  267. 

by  husband  of  the  community,  §  338. 

of  homestead,  §§  401,  404,  411,  414,  574,  584,  580,  603. 

estoppel  to  dispute,  §§  240,  241,  411. 

judgment  conclusive,  §  411. 

innocent  purchaser,  §  373. 

by  survivor,  §  610. 

MOTHER. 

guardianship  of  children,  §  70. 

must  support  children,  when,  §  80. 

liability,  for  child's  tort,  §§  84,  266. 

power  to  emancipate  child,  §  85. 

bastards,  §  00. 

desertion  by,  §  260. 

as  party,  statutory  damages,  §  444. 

MOVABLES.    See  Conflict  of  Laws. 

MUNIMENTS  OF  TITLE. 

registration  of  wife's,  §  347. 

MURDER. 

of  husbaiid;  descent  of  property,  §  567. 

of  wife  by  husband;  children's  action,  §  268. 

MUTUAL  WILLS. 

joint.  §  281. 

NAME. 

wife  takes  husband's,  §  24. 

NECESSARIES. 

wife  may  contract  for,  §§  71,  147.  150,  169. 
when  husband  insane  or  absconded,  f  74. 
for  children,  liability  for,  §  80. 
at  commoa  law«  §  145. 


NEGLIGENCE.    See  Coktbibutobt  Nrauon 

NEGRO.    See  ArmiCAN. 

no  adoption  of  other  race,  |  StI. 
a«  evidence  in  death  action,  g  632. 

NEXT  FRIEND, 
wife  as,  g  436. 

hueband's  Buit  by,  when  infant,  g  447. 
in  divorce  case,  §  521. 

NON  EST  FACTUM. 

as  defense,  pieading,  g  460. 

NONRESIDENT. 

property  rights,  §g  341,  379. 
preference  right  to  administer,  g  601. 

NOTARY. 

form  of  rertiltcate  of  acknowledgment,  gj 

the  privy  examination,  g  204. 

certificate  of  acknowledgment,  g  206. 

seal,  g  200. 

correcting  certilicatp,  g  207. 

de  facto,  g  20S. 

may  take  acltnowlcdgmpnts,  g  208. 

diBqualification,  g  20S. 

XOTES.    See  PiouiasoBT  Note. 

NOTICE. 

to  husband  for  wife,  g  110. 
isnorance  of  coverture,  $  187. 
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NOTICE— continued. 

registration  of  her  deeds,  §  347. 

reciUls  in  deed,  §§  377,  385,  38G. 

possession  as,  §§  241,  246,  340,  374,  394,  415,  421,  424. 

by  wife  for  community,  of  damages,  §  441. 

want  of,  as  bar  to  suit;  statute,  §  480. 

pending  suit,  §§  533,  553. 

purchasers  from  survivor,  §  583. 

NUISANCE. 

damages  for,  community,  §  322. 

NUNCUPATIVE  WILL, 
statute,  §  272. 

NURSE. 

a  "necessary"  when,  §  166. 

S4>rvices  as  damages  in  death  action,  §  034* 

OCCUPANCY. 

dedication  of  homestead,  §  394. 

of  homestead,  intention,  f  §  395,  596. 

OCCUPATION  TAXES, 
generally,  §   141, 

OFFER  OF  SALE. 

as  abandonment  of  homestead,  §§  420,  422. 

OFFICER.     See  ACKNOWLKDGllENT;   PUBUC  Offics. 
in  corporation,  §  181. 
authorized  to  celebrate  marriage,  §  12. 
authorized  to  take  acknowledgments,  g  208* 
disqualification  of  notary,  §  208. 
disqualification  of  judge,  $  453. 

OFFICIAL  BOND.    See  Bond. 

OFFSPRING. 

of  animals,  as  property,  §  312. 

OIL. 

lease  on  homestead,  §  410. 
rights  of  life  tenant  in.  §  571. 

OPTIONS. 

on  homestead,  §  409. 


OUTRAGES. 

as  a  ground  for  divorce,  §!)  filB.  51S,  52S,  520. 

■cmXED  OR  CLAIMED  BEFORE  MARRIAGE." 
propertj',  sUtua,  gS  310,  349. 

I'ARAPHERNALES.    Sec  Sepabate  Pbopebtt, 
of  Spaiiiflh  law,  gf  n7,  107,  UO. 

PARENTS, 

ronsent  to  marriage  ol  child,  S  ^' 

consent  to  Mttlcment,  g  43. 

putative  marriage,  death  action,  g  38. 

custody  and  control  of  children,  |g  79,  81,  566 

gilla  of  children.  %  79. 

child's  xervicee  and  carningB,  %  SI. 

services  to  child  or  by  child,  g  82. 

custody  of  child's  property,  |  83. 

child's  tort,  5  B4, 

emancipation  of  child,  §  85. 

transaction  with  children,  g  36. 

Htatutes  in  aid  of  control  of  children,  g  87. 

stepchildren  and  granil  children,  |  88. 

adopted  children,  g  89. 

toBter  children.  ^  80. 

disinherison  of  child,  g  01. 

haatards  nnd  illegitimate  children,  g  00. 

enticinfc  and  alien:itinj;,  g  06. 

■'neci'ssaries''  furnished  wife,  by,  |  l.)9. 

children's  torts,  g  2116. 
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PAROL.    See  Statute  of  Fbauds;  Wbitino. 
marriage  contract,  §  4,  55. 
marriage  settlement,  f§  43,  45. 
partition,  §§  165,  417. 
proof  to  supply  lost  deed,  §  234. 
gifts,  generally,  §§  120,  196,  405. 
evidence  to  show  trust,  §§  378,  383,  386. 
gift  of  homestead,  §  405. 

boundary  agreements  as  to  homestead,  §  417* 
sale  of  land  certificate,  §  486. 

PARTICEPS  CRIMINIS. 

witness  in  divorce,  §  544. 

PARTIES. 

plaintifT  in  child's  suit,  §  85. 

enticing  suits,  §§  94,  95,  96. 

criminal  conversation,  §§  98,  99. 

antenuptial  liabilities,  §  138. 

suits  for  wife's  property,  §  140. 

wife's  contracts  benefit  her  estate,  §  160. 

to  collect  wife's  earnings,  §  313. 

wife  as  a  litigant  generally,  §§  430,  431,  432. 

suits  between  spouses,  §§  433,  434. 

wife  as  next  friend,  etc.  §  435. 

death  actions,  §  435. 

marriage  of  feme  aole^  §  430. 

survivor,  pending  action,  §  436. 

wife  as  a  plaintiff,  generally,  §  438. 

to  wife's  suits,  §§  436,  439,  440. 

wife's  suits  pending  at  marriage,  §  439. 

actions  concerning  the  community,  §§  441,  452. 

same;  act  1913,  §§  442,  452. 

same;   injuries  to  child;  statutes,  f^  443. 

same;  penalties  under  statute,  §  444. 

actions  concerning  homestead,  §  445. 

alienating,  criminal  conversation,  etc.  §  446. 

husband  insane,  §  447. 

wife  as  defendant,  §§  448,  449,  458. 

same;  the  homestead,  §  450. 

husband  as  codefendant,  ^§  4.)1,  458. 

wife  not  a  necessary  defendant  when,  §  452. 

wife  a  "party"  to  husband's  suit,  §  453. 

on  appeal  or  error,  §§  454,  498. 

huits  pending,  on  divorce,  §  51.'>. 


BKTivmenU,  ({eiieraiiy,  j|g  lUfl,  570,  oil. 

deeds,  estoppel,  gg  243,  248. 

of  tomeBtod,  Dg  417,  S52,  d6S,  577,  S95,  590,  699,  MS. 

In  divorce  proceedings,  g§  550.  551. 

umei  homeBtead,  f|  552,  574. 

"devesting   title  to   real   eatate,"   g   5SS. 

costs  in  divorce,  |  560. 

by  heir,  when,  g  567. 

of  community,  statute,  g  57U. 

allowHDceB;  proceeds;  homeitead,  when,  g  577. 

acU  amounting  to  equiUble,  gg  585,  603. 

accounting,  on,  gg  685,  603. 

eatoppel  against  survivor,  to  deny,  of  homeRtead,  g|  S9S,  1 

between  estate  and  another,  when,  gg  577,  590. 

esUte  generally,  g  603. 

commiasionera  for,  g  603. 

jurisdiction,  g  003. 

PARTNER. 

wife  in  trade,  g  257. 
marriage  of  feme  lOlr,  g  257. 

PARTNERSHIP  PROPERTY, 
homestead  in,  g  400. 

PAYMENT. 

as  defense,  pleading,  g  460. 

of  allowances,  gg  5»0,  5S1,  503,  590. 

of  debts  of  estaU.  by  survivor,  gg  579,  680,  681,  014. 

same;  by  administrator,  gg  602,  614. 

tame;  by  qualified  survivor,  gg  006,  607,  014. 

PENALTIES,  ETC. 

status  as  property,  g  324. 

in  tax  iaie  of  homestead,  g  410. 

parties,  suits  for,  g  444. 
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PENDENTE  UTE. 

purchaser,  has  notice,  §§  340,  374,  533,  553. 
marriage  of  party,  §§  436,  439. 
pending  suits,  on  divorce,  §  515. 
divorce  proceedings,  §§  533,  553. 

PENSION  MONEY, 
status,  §  329. 

PERSONAL  ACTIONS. 

limiUtions,  §§  469,  470,  472,  473. 
same;  between  spouses,  §S  358,  478. 
death:  limitations,  §  479. 

PERSONAL  EARNINGS, 
of  child,  §§  81,  314. 
emancipation  of  child,  SS  84,  85. 
child's,  community  property,  §  85. 
control,  §§  104,  295,  302. 
living  apart,  §§  132,  303. 
bona  fide  purchasers,  §  134. 
liability  for  debU,  §§  148,  160,  332,  334. 
gift  of,  §§  184,  352,  353. 
when  "stocks  and  bonds,"  §  229. 
as  community  property,  §§  313,  514. 
act  March  21,  1913,  §§  313,  332. 
defined,  §  313. 

exemption  from  certain  debts,  mutations,  §  334. 
wages  exempt,  when,  §§  427,  429. 
suit  to  recover  wife's  §§  442,  472. 
same;  limitations,  §  472. 
proof  of  value,  §  489. 
after  dissolution  of  marriage,  §  513. 

PERSONAL  INJURIES. 

breach  of  promise,  not,  §  56. 

husband  not  liable  to  wife  for,  {§  268,  433. 

damages,  status,  §§  323,  359,  361,  441,  443. 

measure  of  damage,  §S  323,  489. 

penalties  etc.,  under  statute,  §  824. 

antenuptial,  damages,  §  361. 

adult  child,  status  of  parents,  damages,  f§  369,  361,  443. 

actions,  pleading,  §  457. 

same;  evidence.  §  489. 

PERSONAL  PROPERTY. 

marriage  settlements,  §  44. 

M.  R.— 60. 
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PERSOXAL  PROPERTY— continued, 
conflict  of  laws,  §§  52,  77,  237,  564. 
notes,  §  103. 

husband's  power  of  control,  SS  105,  106 
wife's  power  of  attorney  to  liusband,  §  108. 
trusts,  §  124. 
taxes,  §  141. 

unpaid  purchase  money,  §  172. 
gifts,  §§  184,  185. 
conveyances,  {  218. 
contracts  to  sell,  §  222. 
sales,  estoppel,   §   243. 
community  when,  early  law,  §§  293,  349. 
In  re,  etc.,  of,  community  property,  §  316. 
conflict  of  laws,  divorce,  partition,  §  564. 
descent;  statute,  §  566. 


PERSONAL  REPRESENTATIVE. 

as  plaintiff  in  deatli  action,  wlien,  §  631. 


PKKSOXAL  SERVICES.     See  Personal  Eabninm. 
conjugal  rights,  §  92. 
loss  through  enticing,  §  97. 
current  wages  exempt,  when,  §§  427,  429. 
proof  of  value,  §§  457,  489. 

PERSONS  WHO  MAY  NOT  MARRY,  §  5. 

PIANO. 

a  "necessary"  when,  §  155. 


PICTURES. 

exempt,  §  427. 


PIN  MONEY.     §  353. 

PISTOL. 

sale  to  minor,  §  87. 

PLAINTIFF.    See  Pabties. 
wife  as,  §  438. 
husband  for  wife,  §  440. 

PLAITING  HOMESTEAD, 
generally,  §  396. 


PLAY.     See  Personal  Earnings. 
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PLKADIXG. 

breach  of  promise  actions,  §  (iO. 

estoppel  by,  §  244. 

wife  must  allege  her  right  to  suf,  §  455. 

husband's  suits  for  wife,  §  45G. 

statutory  actions,  persona]  injuries,  §  457. 

suit^  against  wife,  her  liability,  §  458. 

coverture  as  a  defense,  §  459. 

other  defenses  by  wife,  §  460. 

process  and  appearance,  §  461. 

variance,   §§   456,  484. 

limitations,  §  474. 

interventions,  §  482. 

default  judgment,  §  504. 

affecting  execution,  §  510. 

divorce,  venue,  §  520. 

same;  the  petition,  §  534. 

same;  the  citation,  §  535. 

same;    the  answer,  §  536. 

same:  condonation,  §  537. 

same;   recrimination,  §  538. 

death  actions,  §  632. 

PLEDGE. 

wife's,  generally,  §§  179,  195. 

lien  superior  to  widow's  allowance,  §  591. 

POLICY  OF  OUR  LAWS. 

relation  of  husband  and  wife,  ^§  6!),  94,  343. 
as  to  common  law,  §§  94,  145,  296. 
transactions  between  spouses,  4i  1 14. 
liability  of  wife's  estato,  §  150. 
as  to  the  estat«*8,  J|  343. 

POLL  TAX. 

srenerally,  §   141. 

PORTRAITS. 

exempt,  statute,   §  427. 

POSSESSIOX.    See  Aovfrse  Possessiox. 

husband's  is  wife's,  when,  §§  111,  246,  326,  347,  372. 

of  wife's  title  papers,  8  117. 

as  element  in  estoppel  pleas,  j^ij  241,  246. 

of  survivor  and  eliildren,  of  tlie  liomestead,  §  .137. 

as  notice  generally,  5$i«  241,  246,  310.  274.  :i!)4,  4ir),  421,  424. 

as  evidence  of  dedication  of  homo^^tead,  §§  304,  415,  421,  424. 
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POSSESSION— continued. 

of  wife  through  husband,  when,  §  450. 

tacking,  §  477. 

limitations  in  real  actions,  between  the  spouses,  §§  358,  478, 

as  affecting  levy,  §  509. 

after  divorce;  tenants  in  common,  %  651. 

relative  rights  of  survivor,  and  administrator,  §§  575,  570. 

WSTHUMOUS  CHILDREN.     See  Children. 
wills  affecting,  §§  273,  283. 
death  actions  by,  §§  626,  630. 


POSTNUPTIAL  AGREEMENTS, 
altering  marriage  settlements, 
at  common  law,  §  150. 
with  us,  §§  150,  207. 


50,51. 


POWER  OF  ATTORNEY, 
wife  to  husband,  §  108. 
effect  of  marriage,  §  139. 
husband's  to  wife,  f  197. 
generally,  §  221. 

PRE-EMPTION  HOMESTEADS, 
status  as  property,  §  328. 


i 


PREMIUM.    See  Insurance: 

PREPARATION. 

to  occupy  homestead,  §§  394,  395. 

PRESUMPTIONS. 

as  to  marriage,  §§  17,  18,  31,  487,  539. 
waiver  of  fraud,  §  20. 
from  cohabitation,  §  26. 
as  to  other  laws,  §§  27,  494,  564. 
breach  of  promise  action,  §§  61,  62. 
custody  of  children,  §  79. 
as  to  services  of  child  or  parent,  §  82. 
torts  of  child,  §  84. 
gifts  to  child,  §  86. 

consideration  for  husband's  support,  f  98. 
as  to  agency  of  husband,  §  101. 
negotiable  paper  of  wife,  §  103. 
bank  deposits,  ^§  104,  227. 
husband's  deed  to  wife,  §§  117,  118. 

property  axjquired  during  marriage^  §§  123,  263,  292,  305, 
372,  488,  516,  583. 
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PRESUMPTIOXS— continued, 
none  of  fraud,  §§  132,  151. 
of  husband's  assent  to  wife's  contract, 
early  law,  §§  146,  190. 
as  to  wife's  liability,  §  161. 
note  payable  to  wife,  §  163. 
as  to  conveyance  ordered  by  court,  |  198. 
notary's  certificate,  §  209. 
court's  jurisdiction,  §S  198,  255. 
as  to  power  of  sale  trader,  §  255. 
wife's  torts,  §  264. 

as  to  testator's  intention  as  to  administration,  §  276. 
as  to  wife's  agency  for  husband,  §  284. 
deed  taken  in  wife's  name,  §§  306,  307. 
burden  of  overcoming,  as  to  property,  §|  308,  309,  372^  48S. 
borrowed  money,  and  credit  purchases,  §  321. 
improvements,  §  375. 

claim  for  damages  for  death,  statute,  §  480. 
of  death  or  divorce,  when,  S§  ^87,  539. 
on  appeal,  §§  408,  547. 
judgment  against  wife,  §  504. 
paternity,  §§  523,  530. 
of  innocence,  divorce,  S  539- 
of  community  debts,  when,  §§  581,  582,  607,  610. 
in  probate  judgments,  S  588. 

PRINCIPAL  AND  ACCOMPLICE, 
wife  as,  S  267. 

PRINCIPAL  AND  AGENT.    See  Agent. 

general  principles  applicable,  §§  101,  103,  284. 
torts,  wife's  liability,  §  266. 

PRINCIPAL  AND  SURETY.    See  SuBvrr. 

PRIVY  EXAMINATION. 

of  wife,  generally,  §  204. 

her  power  of  attorney,  §  221. 

liens  for  improvement  of  homestead,  §  225. 

PROCEEDS. 

sale  of  homestead,  separate,  when,  §  351. 

of  homestead,  sale  by  husband,  §§  406,  419,  428. 

of  homestead  exempt,  Si  406,  418,  425. 

of  insurance  on  homestead,  §  419. 

on  partition  proceedings,  §  555. 

of  homestead;  partition  when,  §  577. 


(lusband's  indorsement  for  wife,  i^  103,  ISA. 

agreement  to  live  with,  as  coniideration,  g  13 

nife  as  suretf.  gg  146,  ISO. 

to  wife,  presumptivn.  g  103. 

innoeent  liolder  of  wife's,  gg  IST,  373. 

as  separate  property,  g  368. 

I  imitations,  g  472. 

PRtKH'".     See  i:vii)f.\(K;  Quantum  of  Pboof. 


g2T6. 

"PROPKRTV  OIVAKU  OB  CLAIMED  BEFORE  HARRIAQE.' 
ae  separate,  %%  310,'  349. 
illustrations,  g§  319,  377. 
revenues  of  trust  estate,  g  367. 
p<-rBonaI  injuries,  g  361. 

PROPERTV  RIGHTS. 

parties  to  connnoii-law  marriage,  gg  32,  33,  34. 

rartiea  to  putative  niarriage,  gg  32,  33,  34. 

of  wife  at  common  law,  gg  66,  190. 

control  of  child's  property,  g  83. 

consortium,  g  HS. 

piTsonal  services  of  spouse,  |  03. 

(M-rsonal  servicea  of  child,  gg  31,  84,  86. 

insurable  interest,  g  113. 

Iiusband's  deed  to  wife,  prcsuniptions,  g  117. 

defined  bj  sUtute,  gg  147.  IDO. 

to  convey  generally,  gg  104,  105,  200,  232. 

wilU.  >  274. 
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PROPERTY  RIGHTS — continued, 
in  profits,  §§  260,  319,  360. 
of  nonresident,  §S  341,  379. 
marital,  governed  by  statute,  §§  293,  343. 
homestead  right,  as,  §  351. 
trusts,  §  381. 
after  divorce,  §  509. 

the  decree  of  divorce,  §§  550,  551,  552,  557. 
on  change  of  name,  §  559. 
finality  of  divorce  decree  generally,  §  562. 

PROVISIONS  AND  FORAGE, 
exempt,  §  427. 

PUBLIC  LANDS.    See  Land. 
wife's  purchase,  §  171. 
homestead  in,  §  400. 

PUBLIC  OFFICE. 

holding  by  women,  generally,  |  75. 

PUBLIC  POLICY. 

gift  of  child,  §  79. 

separation  diHHla,  §  131. 

husband's  turta  against  wife,  %  268. 

PUBLIC  SERVICE, 
generally,  %  143. 

PUBLIC  USE.    See  Dedication. 

PUNISHMENT. 

wife's  crimes,  §  267. 
desertion,  abandonment,  §  269. 

PURCHASE  MONEY. 

wife's  purchaKc,  §§  170,  172,  258,  321. 
of  the  homestead,  §§  414,  012. 
includes  sums  "assumed,"  S  414. 

PUTATIVE  MARIUA(;K. 
defined.  §§  28,  41. 
invalid,  §§  20,  32. 
cohabitation  as  evidence,  §  30. 
property,  rights,  §§  32,  34,  35,  41,  304. 
community,  §§  34,  35,  41,  304. 
homestead,  §§  3.').  41.  300,  r)08. 
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PUTATIVE  MARRIAGE— continued, 
allowances,  §§  35,  592,  598. 
admin istrations,  §S  36,  41,  588. 
descent,  §  37. 

death  actions,  §§  38,  41,  624. 
a  prior  divorce  set  aside,  %  562. 
children  of,  S§  33,  37,  598. 

QUANTUM  MERUIT. 

mechanics'  lien  on  homestead,  §  412. 
"other  liens"  on  homestead,  |  413. 

QUANTUM  OF  PROOF, 
fraud,  S  241. 
marriage,  SS  31,  30. 

character  of  property,  |§  306,  309,  872,  488,  4tS,  5IC 
to  esUblish  trust,  |S  387,  488. 
generally,  §  493. 
divorce,  SI  536,  540,  545. 
instructions  as  to,  %%  308,  372,  387,  4M. 

QUESTION  OF  FACT. 

lost  instrument,  §  234. 

election  of  rights,  §  251. 

undue  influence,  §  280. 

mental  capacity,  S  280. 

character  of  property,  §f  309,  378. 

fraud,  §§  241,  404. 

homestead,  §   395. 

rural  or  urban  homestead,  §  398. 

abandonment  of  homestead,  §§  420,  422. 

value  of  wife's  or  husband's  services,  |  4S7. 

death  or  divorce,  §  487. 

generally,  $  495. 

in  divorce  cases,  §  545. 

loss,  death  actions,  §§  624,  627. 

contributory  negligence,  §  628. 

QUESTIONS  OF  LAW. 
generally,  §  495. 

QUITCLAIM  DEED, 
of  wife,  S  231. 

HAILROAD, 

as  separate  property,  §  366. 
way  across  homesteads,  f  ^08. 
death  actions,  §  622. 
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RATIFICATION. 

of  husband's  unauthorized  acta,  §§  106,  10§. 
of  void  deed,  §§  126,  137,  197,  242,  243,  245,  248,  253. 
waiver  of  fraud,  §  137. 
restoration  of  benefits,  %  174. 
conveyance  of  personal  property,  §  245. 
.    of  mortgage  on  homestead,  §  411. 

REAL  ESTATE.     See  Land. 

RECEIVER. 

married  woman  may  not  be,  |  287. 

in   wife's  suit,   §  433. 

in  divorce,  %  532. 

appeal,  §  532. 

of  community  estate^  %  580. 

death  actions,  §  022. 

RECITALS. 

in  deed  as  evidence  of  character  of  property,  ||  117,  309,  351,  372, 

374. 
as  notice,  §§  377,  385,  380. 

RECONCILIATION. 

in  divorce  cases,  §  537. 

after  separation  deeds,  property,  |  131. 

RECORDING.     See  Registration. 

RECOVERY. 

of  payments,  on  rescission  by  wife,  §  173. 
of  property,  invalid  deed,  S  183. 

RECRIMINATION. 

in  divorce  proceedings,  §  538. 

REFORMATION. 

of  contracts  generally,  §  188. 

defective  certificates  of  acknowledgment,  )  207. 

of  instrument,  §  212. 

REGISTRATION.    Sec  Deed;  Innocent  Pubchasds. 
marri&ge  settlement,  §§  43,  48. 
of  community  muniments,  §  104. 
of  void  deed,  §§  120,  209,  235. 
of  wife's  mortgage  of  community,  notice,  §  224. 
of  mechanics'  lien,  §  225. 


REIMBURSEMENT. 

by  huebaiHl,  of  wife's  estate,  S  107. 

of  husband  paying  for  wife's  tort,  g  204. 

of  community  by  huaband,  i  301. 

of  separate  esUte,  SS  321,  610. 

of  community  generally,  g  336. 

bj  community  generally,  %%  321.  330,  6S6,  619. 

by  wife  generally,  |  376. 

Balps  by  survivor,  for,  9  810- 

RELEASE. 

breach  of  contract  to  marry,  Sg  38,  00. 

of  wife's  cause  of  action,  S  105. 

of  wife  as  surety,  SS  178,  179,  224. 

as  a  deed,  §  107. 

relinquishment  of  right  by  wife,  %  361. 

same;  statuH  of  proceeds,  §g  364,  391. 

SB  defease  to  death  claim,  g  03B. 

BELIOIOUS  BELIEFS, 
divorce,  §  530. 

REMAINDERMAN, 
generally,  g  571. 

REMARRIAGE. 

after  divorue;   statute,  %  649. 

cliildrcn  of  flrst  marriage,  support,  §  657. 

of  survivor,  §§  5B7,  006. 

of  oualiKed  survivor.  SS  005.  Illfl. 
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REMKDIKS.  See  Cause  of  Action;  R>X'0VERT. 
breach  of  promise,  §§  54,  55,  56. 
marriage  settlement,  §  40. 
eliild*ii  earnings,  §  81. 
employment  of  minor,  §  87. 
lo88  of  consortium,  §  92. 
causing  breach  of  contract,  §  92. 
enticing  and  alienating,  §  93,  94,  95. 
separation  contracts,  §  131. 
hutfband's  fraudulent  conveyance,  §g  132,  135. 
defective  deeds,  §§  209,  406. 
reformation  of  instruments,  i|§  188,  207,  212. 
rcKtraining  threatened  sale,  §§  373,  432,  511,  532. 
cancelling  void  conveyances  of  the  homestead,  §  406. 
wife's  protection  of  the  homestead,  §  426. 
instances  of  wife's  suits,  §  432. 
between  the  spouses,  §§  433,  434. 
application  to  court  for  support,  §  438. 
injunction.    See  Injunction. 
sequestration  in  divorce,  §  532. 
divorce:   appeal,  §  547. 
vacating  divorce  decrees,  §  563. 
enforcing  allowances,  when,  §  591. 
cotenant  holding  adversely,  suit,  §  603. 
compelling  survivor  to  account,  §  613. 
maladministration  by  survivor,  §§  614,  617. 
compelling  distribution,  of  estute,  §  617. 
following  funds,  tru&t,  |I5  617. 
death  action8,  i»§  619-635. 

Sw  Dkath  .Actions. 

REMOVAL. 

of  administrator.  ^§  601,  617. 

REXKWAL. 

contracts  of  wife,  §  476. 

of  community  debts  by  survivor,  §§  580,  607. 

RENT.    See  Act  1913:  Community  Property. 
of  house  a  "necessary,"  when,  §  155. 
community  property,  §§  157,  311,  310. 
gift  of,  §  184. 

when  "stocks  and  bonds,"  §  229. 
control,  §§  295,  302. 
changes  and  mutations,  §  302. 
wifcH.  liability  for  debts,  §  332. 
\vifi'*s,  exempt  from  certain  debts,  mutations,  §  334. 
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RES  JUDICATA. 

against  married  women,  S  ^03. 

divorce  decrees,  §§  558,  560,  562. 

setting  apart  exemptions,  and  allowances,  f  591. 

RESPONDEAT  SUPERIOR, 
doctrine  of,  torts,  §  266. 

RESTORATION. 

of  consideration,  when,  §§  136,  174,  183. 
of  conjugal  rights;  action  for,  §  78. 

RESULTING  TRUSTS.    See  Trusts. 

RETRACT. 

notary's  certificate  as  to,  §§  205,  207. 
wife's  right  to,  exhausted  when,  §  223. 

RETURNING  BENEFITS.     See  Restoring  Considebatioh, 

REVENUES  OF  TRUST  ESTATE, 
separate,  when,  §§  357,  381,  382. 

REVOCATION. 

power  of  attorney  by  marriage,  §§  130,  221,  406. 
of  wills  generally,  §  283. 

RIGHT  OF  WAY.    See  Easemknts:  Roads;  Snsrrs. 

ROADS. 

women  exempt  from  labor  on,  f  143. 
across  homestead,  §  408. 

ROCK  FROM  WIFE'S  LAND, 
community,  §  317. 

ROYALTIES. 

from  homestead,  §  402. 

RURAL  HOMESTEAD, 
business,  §§  393,  396. 
rural  or  urban,  §  398. 

SADDLES,  BRIDLES,  AND  HARNESS, 
exempt  when,  §  427. 

SALARY.    Sec  Personal  Earnings. 
assignment  of.  §§  228,  238. 
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SALE. 

by  wife  of  her  property,  §  195. 
of  personalty,  writing,  §  228. 
personal  property,  estoppel,  §  243. 
by  order  of  court,  estoppel,  §  244. 
of  community  generally,  §  338. 
homestead,  generally,  §  405. 
homestead  by  husband,  §§  400,  611. 
proceeds  of  homestead,  §§  400,  419,  428. 
homestead  by  wife,  when,  §§  407,  Oil. 
homestead,  for  roads,  streets,  etc.,  §  408. 
under  void  mortgage  of  homestead,  {  411. 
of  homestead,  proceeds,  exempt,  §§  418,  425. 
by  survivor,  generally,  §§  581,  611. 
same:  burden  to  show  authority,  §  582. 
by  qualified  survivor,  §  610. 


SAND. 

statu-*  as  property,  §  317. 


SCHOOL  LANDS.    See  Land. 
wife's  purchase,  §  171. 

SCIRE  FACIAS. 

against  married  woman,  §  505. 

SEAL. 

of  notary,  to  deed,  §§  205,  206. 


SEDUCTION. 

in  breach  of  promise  actions,  §§  57,  60,  62. 
as  a  crime,  §  269. 


SEPARATE  PROPERTY.     See  Statutes. 
Spanish  law,  §  67. 
conAtitutions,  §  68. 

liusband's  liable  for  wife's  support,  §§  71,  153,  154,  165. 
wife's  for  her  support,  when,  §§  71,  80,  153,  154,  155. 
control  may  be  taken  from  husband,  §  71. 
husband's  insanity,  §  74. 
of  child,  his  support,  §  80. 

damages  to  wife's  person  or  name,  when,  §§  94,  261,  359. 
agiMuy  of  husband  for  wife,  §§  101,  105,  106. 
conversion  by  husband,  §  107. 
tacit  inort«^agc.  §  107. 

liiisband's  deed  to  wife,  presumptions,  §  117. 
bank  deposits,  presumptions,  §  122. 
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SEPARATE  PROPERTY— continued. 

insurance  policy,  when,   §§   132,  276,   325,  363. 

husband's   disposition,   §    136. 

antenuptial  choses  in  action,  §  140. 

suits  for  wife's,  §  140. 

Uxes,  §  141. 

income  tax,  §  142. 

husband's  not  liable  for  wife's  debt,  §  148. 

liability  for  *-nece8saries,"  §§  153,  154,  155,  166, 

contracts  for  benefit  of,  §  157. 

liable  when,  §  102. 

purchases  on  credit,  wlien,  §§  170,  258,  370. 

insurance  on,  §§  175,  325,  363. 

contracts  to  convey,  §  176. 

early  statutes  of  conveyance,  §§  191,  192,  193. 

conveyance  generally,  §§  215,  218. 

control  generally,  §§  218,  344. 

power  of  attorney  to  convey,  §  221. 

leasing,  §  226. 

liability  for  debt*  of  sole  traders,  §§  254,  265. 

merchandise,  when,  §  258. 

borrowed  money,  when,  ^§  259,  321,  371. 

damages  to  trade,  when,  §  261. 

burden  to  show,  §§  262,  263,  306,  308,  331,  372. 

changes  and  mutations,  i)§  263,  319,  367,  368,  369. 

gifts,  §§  293,  :J10,  335,  :J50,  351,  352,  353. 

act  .Jan.  20,  1840,  §  293. 

act  March  13,  1848,  §  294. 

act  March  21,  1913,  Jj  295. 

deed  vesting  title  separately,  burden  to  overcome,  f  308. 

increase  of,  §§  312,  355. 

personal  earnings,  when,  §§  184,  313. 

improvements  on,  §§  318,  376,  585. 

interest,  rents,  etc.,  when,  §  320. 

purchases  on  credit,  when,  §§  321,  370. 

damages,  when,  §§  94,  261,  322,  360,  361. 

land  warrants  and  certificates,  when,  §  329. 

entitled  to  reimbursement,  when,  §  336. 

definition,  statute,  §  342. 

wife's  right  to  hold,  generally,  §  343. 

registration,  statutes,  §  345. 

failure  to  register  schedule,  §  346. 

registration  of  muniments  of  title,  §  347. 

what  is,  generally,  §§  348,  515. 

**owned  or  claimed  before  marriage,"  §  349. 

choses  in  action,  §  515. 

"acquired  by  devise  or  descent,**  §  354. 


funda  ftdjudg«d  b;  court  to  wife,  S  3S4. 

alimony,  |  300. 

railroads,  stocks,  trade,  etc.,  |  300. 

that  received  in  payment  of  debt,  g  368. 

proceeds,  of,  purchases  with,  g  369. 

innocent  purchasers  of,  §9  300,  300,  307,  338,  33B,  378. 

liability  generally,  H  375,  4011. 

evidence  of,  U  117,  123,  SOB,  331,  378,  374,  37T,  378. 

conflict  of  laws,  §§  341,  3TB. 

trusU,  SS  380,  331,  3S2,  383,  384,  3S6,  386,  387. 

actions  by  wife.  pleadlDg,  |  456. 

executions  agHiust,  f§  500,  601,  502. 

judgments  alTecting,  gg  500,  506,  607. 

wife's  executions,  control,  g  QIO. 

kftor  dissolution  of  m«rria|;e,  g|  B13,  683. 

on  divorce  decree,  g  350. 

Telstivu  rights  of  survivor  and  adminletrator,  |  tn, 

survivor's  control  geoerally,  g  SS3. 

accountiog;  improvemeDts  on,  g  58fi, 

SEPABATF.  TRACTS. 

in  homestead,  gg  393,  30S. 

SEPARATION  DEEDS, 
generally,  g  131. 

SEQUESTRATION. 

in  wife's  suit,  |  433. 

in  divorce  proceedings,  g  532. 
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SEXUAL  INTERCOURSE.    See  ADULTBar. 
incapacity  for,  marriage,  |  522. 

wife  enciente  at  marriage,  annulment  of  marriage,  I  523* 
antenuptial,  divorce,  %  523. 

SHEEP. 

exempt,  when,   §  427. 

SIDEWALK. 

mechanics*  lien  on  homestead,  §  412. 
as  ''tax"  against  homestead,  §  416. 

SILENCE. 

as  estoppel,  §  242. 

SIMULATED  TRANSACTIONS. 

mortgage  of  the  homestead,  §  411« 

SLANDEK. 

wife*8  liability,  §  204. 

SLAVES. 

could  not  marry,  §  7. 

rights  generally,  §  7. 

under  early  law,  status  as  property,  S§  298,  356. 

increase  of,  status,  §§  342,  356. 

SOIL. 

from  wife's  land,  §  317. 

''SOLE  AND  SEPARATE  USE."    See  Deeds. 

SOLEMNIZATION, 
of  marriage,  §  11. 
who  may  celebrate,  §  12. 

SOLE  TRADER. 

wife  as,  statutes,  §  254. 
generally,  §§  255,  256. 

SPANISH  LAW. 

marriageable  age,  §  8. 
of  parental  consent,  §  0. 
putative  marriage,  §  41. 
mariUl  rights,  §  67. 
ganancial  goods,  §§  67,  292. 
adopted  in  part,  §§  68,  69 

M.  R.— 61. 


SI'ECIFIC  PERFORMANCE. 

of  iDBtTiKge  Bettlement,  |  49. 
wife's  bond  for  tiUe,  |  17b. 
bond  tor  title  to  homMtcw),  gg  409.  S» 
juriadiction  of  pn^te  court,  g  600. 

STALE  DEMAND. 
general!;,  %  4B1. 
lacking  iliubilitieii,  g  4TT. 
no  defense,  when,  g  4S1. 

STATUTE  OF  FRAUDS. 

contracts  to  marr^r,  g  SS. 

•(ifta  to  rhildTen,  g  BO. 

adoption,  g  89. 

verbal  sales  on  gifts,  9  ISO. 

release  of  eatate  ab  heir,  g  105. 

partition  agreementB,  gg  100,  417. 

boundary  agreemmita,  gg  107,  417. 

ule  of  Iftndt  gent-rall.T.  jjg  17«i,  190. 

pledge,  g  170. 

dedication,  g  182. 

deeds,  g  190. 

personiJ  property,  early  laws,  g  218. 

l>ond«  for  title,  g  222. 

artisan's  lien,  g  225. 


1  for  i 


□  homestead,  g  i 


leases,  gg  220,  < 
personal  property.  g§  22S,  220. 
transfer  of  "stocks  and  iionds,"  g  220. 
eifts.  cenerallv.  S  230, 
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STATUTES.    Sec  Acts. 


Page  46d5, 

cited  in 

§  8. 

"     4662, 

i{ 

21. 

"     4664, 

It 

21. 

"     4671, 

<* 

21. 

"     4672, 

« 

21. 

"     2016, 

u 

27. 

"       978, 

4* 

68. 

'*     3868, 

«« 

91. 

Art.  3263,  cited  in  §  91. 


PaSCHAL's    DlGESTl 


Page  1UU3,  cited  is  §§  191,  192. 

1005,  "  192. 

1006,  "  192. 
4641.  "  293,  342. 

"     46;^,  "  293. 

"     4621,  "  468. 

4624,  "  468. 


« 


tt 


tt 


4603, 


473. 


Habtley's  Digest. 


I  Art.  173,  cited  in  §  191. 


Revised  Statutks,  1895. 
Art.  2971,  cited  in  §  497. 

Vebnon*8  Sayles'  Texas  Civil  Statutes. 


Art. 

4609,  < 

cited  in 

S§  6,  8. 

Art. 

5492,  cited  in 

f  68. 

4613, 

« 

6. 

It 

4626, 

<« 

71. 

4616, 

« 

7. 

tt 

4238, 

«* 

74. 

4611, 

« 

8. 

tt 

3082, 

i« 

76. 

4610, 

(« 

10. 

44 

792. 

•> 

75. 

4630, 

M 

19, 

40. 

tt 

1044, 

if 

76. 

4614, 

« 

21. 

»l 

4629, 

ii 

77. 

4615. 

« 

21. 

*4 

4068, 

t« 

79. 

2472, 

{< 

22. 

«< 

4069. 

i« 

79^. 

4045, 

(( 

23. 

.4 

4624, 

It 

80.    147, 

148, 

4028. 

« 

23. 

163,  157, 

100, 

5954. 

(( 

24. 

• 

100,  178, 

20.>, 

3785, 

a 

35. 

490,  500. 

• 

3786, 

€t 

35. 

It 

7452, 

tt 

87,  :124. 

• 

3281, 

U 

30, 

601. 

tt 

h 

tt 

89. 

4247, 

it 

36. 

tt 

2, 

tt 

89. 

4698, 

<i 

38. 

tt 

3, 

tt 

89. 

4617, 

({ 

43. 

tl 

4, 

tt 

89. 

4618, 

tt 

43. 

tt 

5, 

*f 

89. 

4019, 

t€ 

43. 

tt 

6, 

tl 

89. 

4020, 

tt 

4.3. 

53. 

tl 

7. 

«  • 

89. 

6829. 

tt 

43, 

44. 

tl 

8, 

II 

89. 

0824. 

tt 

44. 

(» 

2472, 

tt 

90.  667. 

.3965, 

tt 

45, 

55. 

tt 

2473, 

tt 

90. 

5686, 

tt 

56. 

tt 

7555-0, 

It 

91. 

5685. 

tt 

59. 

« 

2554, 

It 

133. 
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VsBifoif's  Satlbs'  ItaAS  CiYiL  Statutes — eontinued. 


Art.  1841,  cited  in  H  1S8. 160, 449. 


4* 

7509, 

(i 

141. 

ti 

4088, 

tt 

287,290 

it 

7528, 

u 

141. 

tt 

2129, 

tt 

287. 

«( 

7630, 

M 

141. 

it 

4078, 

tt 

288. 

it 

7637, 

U 

141. 

tt 

4105, 

It 

288. 

tl 

7487, 

u 

141. 

tt 

4106, 

tt 

288. 

U 

2942. 

M 

141. 

(4 

4068, 

tt 

289. 

«4 

1919, 

tt 

143. 

it 

4069, 

tt 

289. 

« 

3643, 

U 

143. 

tt 

4010, 

tt 

290. 

«( 

4625, 

M 

147, 

153,  160, 

ti 

4247. 

tt 

290. 

497, 

499. 

tt 

4141. 

tt 
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« 

1840, 

U 

160. 

tt 
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M 
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ti 
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«< 

3315, 

U 
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tt 
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M 
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tt 
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tt 

291. 
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4621. 
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295. 

<« 
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tt 
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tt 
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M 
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(( 
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M 
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tt 
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«( 
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M 
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M 
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« 
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M 
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tt 
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« 
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M 
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M 
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tt 
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ft 
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ti 
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« 
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M 
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tt 
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(( 
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« 
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<( 
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208. 

tt 
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44 
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STATUTES— continued. 

Vebnon's  Sayles'  Texas  Civil  Statutes— ccmtinued. 


it 


it 


a 

tf 


Art.  4626,  cited  in  f  438. 

'•  1892,  "  439. 

"  4698,  "  443. 

"  4704,  *'  443. 

"  7452,  "  444. 

"  1840,  "  449,  451,  502. 

"  4643,  "  455. 

"  3689,  "  463. 

"  3600,  "  404. 

"  5701,  "  469. 

"  5684,  "  469. 

"  5708,  "  469. 

962,  "  470. 

5706,  "  474. 

"  5711,  "  477. 

"  5682,  "  477. 

"  5703,  "  479. 

"  5704,  "  479. 

"  5714,  "  480. 

"  1841,  "  509. 

"  4627,  "  509. 

"  4623,  "  516. 

"  4630,  "  519. 

"  4631,  "  519,  628. 

••  4632,  "  519,  527,  630, 

534,  646,  649. 

"  1705, 

"  1589, 

"  4635, 

"  4637, 

"  4638, 

"  4639, 

"  7094, 

"  4640, 

"  4633, 

548. 

"  2979,  "  546. 

"  2987,  "  546. 

1984a,    "  540. 

1985,  "  546. 

"  4636,  '*  548,  549. 

"  4634,  "  550,  .->.55,  .'>57. 

"  4641,  "  550. 

*'  5954,  "  559. 

"  5953,  "  569. 

"  5962,  "  559. 

"  4642,  "  560. 


520. 

520. 

528. 

533. 

5.33. 

532,  533. 

532. 

532. 

536,  540,  542, 


Art.  2026,  cit<^  in  fi   563. 

"     2462,           "  506. 

"     2463,           "  5G6. 

"     2469,           "  567. 

**     2470,           "  567. 
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STATUTES— continued. 

Vrbnon*s  Sayles'  TfcXAS  Civil  Statutes— continued. 


Art.  3417.  cited  in  §§  594,597. 
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STATUTES — continued. 

Penal  Code — continued. 

Art.    1447-8,  cited  in  §  269.  .    Art.    1450,    cited   in    §   269. 

"     1449,  "  269.  I       *•     1461,  "  269. 

U.  S.  Statutes. 


ii  786,  1992,  1994,  cited  in  {  76. 
1  Fed.  Ann.  546,  '*  144. 

1   Fed.  Ann.  524,  "  144. 


Fed.  Ann.  Sup.  1909,  584,  cited  in 
§  620. 


C.  C.  P. 


Art.  692,  cited  in  §  143. 

"     707,           "  143. 

"     354,           "  143. 

"     390,           "  143. 

STEPCHILDREN, 
generally,  §  88. 

STEPMOTHER. 

guardianship  preference  right,  §  601. 

STOCKHOLDER. 

wife  may  be,  when,  §§  181,  366. 

STOCKS  AND  BONDS. 

joint  signatures  of  husband  and  wife,  §  108. 

transfer,  §§  164,  198,  229,  230,  232,  338,  344. 

dividends,  §§  295,  302. 

an  separate  property,  §  366. 

innocent  purchasers  of,  §  373. 

application  to  court  to  sell,  parties,  §  438. 

STREETS. 

dedication  by  wife,  §  182. 

homestead,  1$  408. 

improvements  in,  as  *'tax"  on  homestead,  §  416. 

SUBDIVIDING  HOMESTEAD, 
as  abandonment,  §  396. 
urban  character,  §  308. 

SUBROGATION. 

in  wife's  favor  as  surety,  §  178. 
discharging  lien  against  homestead,  §  414. 

SUFFRAGE. 

generally,  §  75. 

SUITS.  See  Cause  of  Action  ;  Pabtibs. 
community  suits,  §§  70,  313. 
where  husband  is  insane,  §  74. 


Art.  528,  cited  in  §  143. 

"  324,           ••  180,  267. 

"  794,          "  466. 

«  795,           ••  466. 


Abatement,  g  436. 

venue,  g  437. 

wife  »B  a  plaintiff,  J  436. 

wife's  antenuptial,  g  430. 

hUHband  aa  plaintiff,  |S  440,  507. 

parties  to  community,  IS  441,  563. 

eame;  aince  act  1913,  g  442. 

wife  aa  a  defmdant,  gg  448,  44». 

wife's  pleading,  gg  466,  456,  437,  46S,  4S9,  400. 

process  and  appearance,  g  4G1. 

transactions  with  deceased,  g  464. 

limitation  between  spouses,  gg  358,  478. 

wife's  interventions,  %  482. 

trial,  gg  432-408. 

Sec  Tbial. 
judgments,  generally,   g§  6D0-S11. 
after  marital  dissolution,  gg  516,  533. 
between  spouses  after  divorce,  g  al5. 
survivors,  gg  686,  613,  1114. 
death  acUMM,  gg  630-635. 

See  Death  Actions. 

SUPPORT.     See  Necessahf.s. 

husband  must,  wife,  gg  70,  71,  93,  159,  102. 
children,  gg  TO,  SO.  81,  U2,  201. 
atepchildren,  grandchildren,  g  SS. 
adopted  children,  g  B9. 
consideration  for  husband's,  g  93. 
loes  of,  enticing,  damages,  g  97. 
wife,  of  husband,  g  l.ifl. 
living  apart,  gg  71,   l.>5,   l.">9. 
insane  SDOuse.  S  2(111. 
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SURETY. 

on  wife's  official  bond,  §  75. 
wife  as,  §§  148,  178,  179,  476,  499. 
bonds  generally,  §  180. 
wife's  mortgage,  §§  179,  224. 
limitations  by  wife,  as,  S  476. 
contracts;  statute,  §  499. 

SURVIVOR. 

devise  of  custody  of  child,  §  79. 

bond  of,  when  infant.  §  180. 

her  acts  as  estoppel,  §  252. 

the  occupancy  of  the  homestead;  nature  of  rights,  §§  337,  567,  574,  585. 

abatement  of  suits,  §  436. 

when  administration  unnecessary,  §§  573,  589. 

the  Furvivor  and  administrator,  §§  575,  586. 

partition  of  community,  §  576. 

partition  of  homestead,  §S  417,  552,  568,  577,  599« 

debts  of  deceased,  §§  579,  586,  587,  614. 

carrying  out  contracts  of  deceased,  §§  580,  600. 

sales,  and  encumbrances,  by,  §§  581,  610. 

same;  burden  of  proof;   presumptions,  §  582. 

purchasers  from;  equities,  §  583. 

her  separate  property,  §  584. 

and  children's  equities,  §  585. 

suits,  §§  586,  613,  614. 

remarriage  of,  S  587. 

exempt  property  generally,  to,  §§  574,  608. 

mortgaging  homestead,  §§  574,  584,  611. 

control  of  remains  of  deceased,  §  574. 

powers  terminate,  when,  §§  575,  587. 

sale  of  homestead,  when,  §§  581,  611,  614. 

has  a  preference  right  to  administer,  §§  588,  601. 

allowances,  §§  590-599.     See  Allowakcks. 

may  waive  allowances,  how,  §  596. 

death,  partition  of  exemptions  when,  §  598. 

removal,  §  601. 

holding  adversely  to  heirs,  suit,  §  603. 

qualified,   holding,    §   606. 

husband  as,  the  exemptions,  §  609. 

proceedings  no  evidence  of  identity,  §  615. 

discharge  of.  §§  601,  617. 

remarriage,  §§  587,  605,  618. 

T-ACIT  MORTGAGE. 

doctrine  not  recognized,  §  107. 
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TITLE--€ontinued. 

descent  of  homestead,  §§  568,  594,  596,  598. 

the  probate  exemptions  and  allowances,  §§  595,  596. 

probate  court  cannot  adjudicate,  §§  589,  596,  600. 

TITLE  OR  COLOR  OF  TITLE, 
wife's  defective  deed,  §  210. 
limitations  against  heir,  §  566. 

'•TOOLS,"  ETC. 

exempt,  statute,  §§  427,  429. 

TORTS. 

of  children,  §  84. 

husband's,  §§  94,  100,  263,  323,  360,  361,  433,  515. 

enticing  and  alienating,  §§  93,  04,  95,  96. 

husband  converting  wife's  property,  §  107. 

liability  of  esUte  for  wife's,  §  162. 

wife's  generally,  §  264. 

husband's  liability,  §  265. 

wife's  liability  for  torts  of  others,  §  266. 

against  wife's  property,   damages,   §   362. 

husband  against  wife,  limitations,  §  473. 

judgment  for,  §  500. 

husband's,  against  wife,  suit  after  divorce,  |  515. 

husband  murdering  wife;  children's  action,  §  268. 

TRADE  AND  BUSINESS. 
■Ututes,  §§  254,  255. 
wife  as  a  merchant,  §§  256,  262. 
wife's  purchases  on  credit,  §§  258,  370. 
profits,  §§  260,  319. 
damages,  §§  261,  322. 
torts  of  wife's  agents,  §  266. 
application  to  be  sole  trader,  parties,  §  438. 

TRANSACTIONS  BETWEEN  HUSBAND  AND  WIFE, 
generally,  §  114. 

concerning  separate  property,  §§  115,  150,  297. 
concerning  the  community,  §§  116,  150,  297. 
husband's  deed  to  wife,  §§  117,  118. 
taking  deed  in  wife's  name,  §§  119,  123. 
husband  or  wife  as  trustee  for  other,  §  124. 
husband  as  wife's  agent,  §§  101,  102.  103,  104. 
wife  as  husband's  agent,  §  158. 
as  business  partners,  §  257. 
attempting  to  change  character  of  property,  §  297. 


TRESPASS. 

to  ranununitr,  daiuftge*,  %  322. 

TRIAL.    SeeEviDENCGi  IssUHJCnoNS;  JUKT. 
isMic  of  narriBge,  i  26. 
mmrriage  letllMnenti,  S  51. 
brcAch  of  promise,  %i  56,  60,  61,  C2. 
burden  of  proof.    See  Bviden  of  Proof. 
wife's  suite,  defective  pleading,  instructions,  j  45K, 
interventions,  g  48E. 
dismiBul  and  nonsuits,  g  4S3. 
varimnce,  S  484. 
matters  in  issue,  S  485. 
evidence  in  general,  g  486. 

Bame;  marriage,  sepsrstion,  and  dissolution,  j  4ST. 
same:  character  of  property,  trusts,  etc,  |  48S. 
tame;   personal  injuries,  %  48B. 
rrt  inter  atiot  acta,  g  4B0. 
declarations  and  admissions,  g  401. 
documentary  evidence,  g  49!!. 
weight  and  suOiciency,  g  493. 
judicial  notice,  g  4B4. 
questions  of  law  and  fact,  g  493, 
instructions,  g  406. 
verdict  snd  findings,  g  497. 
appeal  and  error,  %  40S. 
judgment,  generally,   gg   499-506. 
in  divorce  proceedings,  g  545. 

See  DivoiCK. 

TRUSTEE.     See   Aoent. 
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TRUSTS. 

defined,  §§  380,  384. 

husband's  holding  for  wife,  §§  107,  241. 

wife's  resulting,  §§  107,  123,  136,  369,  370,  384. 

one  spouse  as  trustee  for  other,  §§  124,  125. 

conveyance  of  trust  property,  §§  124,  129. 

creditors  generally  of  trustee,  §§  129,  310,  383. 

wife  as  trustee,  §  286. 

no  part  of  community,  §  310. 

rents  and  profits  of,  separate  when,  §§  357,  381. 

for  married  womi'n,  generally,  §  381. 

in  contemplation  of  marriage,  §  382. 

express,  §  383. 

parol  proof  to  show,  §§  383,  386,  488. 

quantum  of  proof,  to  show,  §f  387,  488. 

use  of  hiir*s  funds  by  survivor,  when,  §§  585,  614,  617. 

UNDUE  INFLUENCE.    See  Fraud. 
contracts  generally,  §  151. 
wills  generally,  §  280. 
in   divorce  case,   §   540. 

UNMARRIED   PERSON, 
contracts,  §   138. 

mortgage  of  the  homestead,  §§  411,  513,  574,  584,  611. 
"daughters  remaining  with  the  family,"  §  596. 
children;  death  action,  §§  626,  634. 
her  pouTr  of  attorney,  upon  marriage,  g  139. 

URBAN  HOMESTEAD. 

buHiness,  §§  393,  396. 

urban   or  rural,   §  398. 

no  statutory  designation,  §  404. 

USE. 

establishing  homestead,  i$  303,  394,  395,  396. 

VACATING. 

judgment  or  levy,  §  51 1. 
divorce  decree,  §  563. 

VALIDATION.     See  Curative  Statutw, 
of  slave  marriages,  §  7. 
of  irregular  marriages,  §  21. 
legitimatizing  children,  §  90. 


notice  to  vmdor  not  to  vendee,  |  340, 

wife  ■•  innocent  purchaser  from  husband,  S  SM. 

homestead  as  between,  SS  400,  408,  414,  012. 

wife  as  part;  to  foreclosure  suit,  S  44S. 

grantee  of  heir;  partition  when,  |  GT7. 

lien;  allowances  to  widow,  gS  60],  012. 

VENUK. 

married  women,  statute,  f  437. 
divorce  cases,  SS  520,  534,  530. 
annulment  caset,  S  G34. 

VERDICT. 

generallj,  g  497. 

in  death  action,  J  633. 

VERNON'S  8AYLES'  TEXAS  CIVIL  STATUTES.     See  Si 

VESTED  RIGHTS, 
generally,  g  298. 
in  homestead,  g  301. 

VIOLENCE.     See  Cioeltt. 

VOID  IN'STROMENTS. 

wife's   power  of  attorney,  when,   |   108. 
deed  when,   gf   109,   ]2fl,   194.   190,   197,  204,  205,  206, 
no  ratification  of,  gg  137,  18fl,  205,  242,  243,  405,  400. 
contrscta.  gg  162,  166. 
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VOID  INSTKUMENTS— continued, 
as  evidence,  §  492. 
judgments,  when,  §  505. 
made  pending  divorce  suit,  §  533. 

VOID  MARRIAGE. 

forbidden  by  law,  §§  6,  29. 
slaves,  §  7. 
generally,  §§  19,  22. 
annulment,  f  40. 

VOLUNTARY  SALE  OF  HOMESTEAD. 
proceeds  exempt,  when,  §§  406,  418. 

WAGES.    See  Personal  Eabninqs. 
exempt,  statute,  §  427. 
assignment  of,  by  married  man,  M  228,  23S. 

WAIVER.     See  RittiFiCATioN. 
by  wife,  by  deed,  §  118. 
of  fraud,  §  137. 
of  void  instrument,  §§  186,  411. 
by  husband  against  wife,  §§  246,  406. 
of  exemptions,  when,  §§  406,  419,  428. 
of  jurisdiction  in  divorce  case,  §  536. 

WANT  OF  MENTAL  CAPACITY.     See  iNSANirr. 
affecting  marriage,  §  19. 
affecting  conveyance,  §  151. 
affecting  wills,  §  280. 

WARD. 

insane  husband,  support,  §  375. 

WARRANTY. 

wife's  generally,  §  177. 
after-acquired  title,  §§  231,  249. 

WEARING  APPAREL, 
not  exempt,  §  429. 

WIFE. 

defined,  §§  36,  390. 
takes  surname  of  husband,   §  24. 
meretricious  unions,   §§   28,   .300. 
common  law,  §§  31,  32,  34. 
putative,  $§  31,  32,  34,  300. 
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WIFE — continued. 

as  businefls  partner,  §§  257,  262. 

her  torts,  generally,  $  264. 

her  liabilitj  for  torts  of  others,  §  266. 

crimes  generally,  §  267. 

may  make  a  will,  §$  271,  274. 

as  agent,  or  other  representative,  §§  284,  285,  286,  287,  288,  289,  290, 

291. 
her  rights  under  Spanish  civil  law,  §  292. 

nature  of  her  interest  in  community,  §§  296,  297,  298,  299,  300,  301. 
her  earnings,  §§   104,   132,  134,  295,  302,  313. 
her  crops,  §  315. 
her  rents,  hire,  etc.,  §  316. 
her  minerals,  timber,  rock,  sand,  etc.,  §  317. 
her  improvements,  §  318. 
her  profits,  interest,  etc.,  §§  319,  320. 
her  damages,  §$  322,  323. 
her  insurance,  §  325. 

antenuptial  debts,  §§  138,  158,  162,  332,  333. 
must  reimburse,  community,  when,  §  335. 
separate  property,  defined,  $  342. 
right  to  hold  an  estate,  generally,  §§  343,  344. 
gifU  to,  §§  350,  351,  352,  353. 
her  pin  money,  §  353. 
as  innocent  purchaser,  §  369. 
as  grantor  in  trust  for  herself,  §  382. 
her  trusts,  $$  381-387. 
the  homestead  right,  §§  391,  426. 
the  business  homestead,  §  393. 
designating  homestead,  §§  397,  403,  404. 
sale  of  homestead,  §  407. 
may  abandon  homestead,  when,  §  420. 

her  power  and  rights  to  protect  the  homestead,  ({$  426,  445. 
her  interest  in  the  miscellaneous  exemptions,  §iS  42H.  429. 
capacity  to  sue  and  be  sued  {generally,  §§  430,  431.  4.32. 
suing  her  husband,  §  433. 
her  suits  as  next  friend,  etc.,  §  435. 
as  a  plaintiff  generally,  §  4.38. 
as  intervener,  §  482. 
husband  as  plaintiff  for,  §  440. 
as  party  to  community  suits,  §  441. 
same;  since  Act  of  1913,  $  442. 
as  party  plaintiff  to  death  action,  child,  §  448. 
party  plaintiff,  statutory  damages,  §  444. 
same;  concerning  homestead,  §  445. 
us  a  defendant,  §§  448,  449,  452. 
name;  homestead  suits,  §§  450,  507. 
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husband  and  wife,  i%  60,  281. 

custody  of  child,  g  79. 

dUiDheriBon  of  children,  gg  01,  2T3,  274. 

inheriUnce  tax,  |  14] 

election  under,  {g  251,  282. 

wite'i  generally,  S  271. 

statutes,  3  272. 

posthumous  children,  g  273. 

property  that  may  be  willed,  f  274. 

conBtruction,  gg  276,  270,  277,  278,  279. 

undue  influence,  mental  capacity,  g  280. 

joint  wills,  g  281. 

election,  g  282. 

revocation,  g  283. 

property  devised  or  bequeathed,  status,  g  3G4. 

jurisdiction  of  courts,  g  588. 

cannot  prejudice  eiemption  or  allowances,  |  234,  59S, 

administrktion  under;   statute,  g  604. 

WITNESSES. 

parties  to  invalid  marriage,  g  22. 
humiliating  one's  «elf,  9  01. 
women  may  be  called  as,  %  143. 
parties,  intention,  f,^  .tns,  422,  488. 
transactions  with  deceased,  testimony  of,  or  to,  fg  41 
husband  and  wife,  generally,  g  463. 
n  law,  g  462. 
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rule  as  to  credibility,  §  542. 
particeps  criniineSf  divorce,  I  644. 
croBS-oxamination  by  court  in  divorce,  §  .l^S, 

WOOL. 

as  community  property,  i  312. 

WORDS  AND  PHRASES.    See  Lkuai.  Definitions. 

WORK  OXEN, 
exempt,  §  427. 

WRITING.  See  Statutk  of  Fb.\ud8. 
marriage  contract,  §  4. 
marriage  settlements,  §§  43,  45. 
gift  of  child,  §  79. 

early  conveyances  of  personal  property,  §  218. 
present  rule,  §  228. 
rulefl  of  construction,  §  233. 
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APPENDIX. 

ANNOTATIONS  ON  THE  SUBJECT  OF  COMMUNITY 
PROPERTY  IN  THE  LAWYERS  REPORTS  ANNOTATED. 

It  has  seemed  to  tlie  author  of  this  hook  on  the  Law  of 

Marital  Rights  in  Texas  that  it  would  make  a  valuable  addition 

to  the  subject  of  community  property  if  the  substance  of  the 

decisions  thereon  by  the  courts  of  other  states,  as  well  aK  those 

of  Texas,  were  inchided  herein.     Therefore  the  annotations 

ill  the  Lawyers  Reports  Annotated  on  these  questionn  wxv  here 

included,  by  the  courtesy  of  the  publishers  of  those  reporia 

osi 


ANNOTATIONS  ON  COMMUNITY  PROPERTY. 

I.  GENERALLY. 

Power  of  legislature  to  restrict  husband's  right  to  alienate  or  en- 
cumber community  property   984 

Power  of  legislature  to  change  increment  or  income  of  separate 
property  from  community  property  to  separate  property,  or  vice 

versa    091 

Applicability  of  the  community-property   laws   of   the   state   to   real 

property  acquired  from  the  Federal  government 992 

Husband's  insurable  interest  in  community  property  997 

Right  of  one  spouse  living  apart  from  the  other  to  claim  community 
rights  in  property  as  against  persons  ignorant  of  relationship   . .     997 

Partition  of  homestead  in  community  property 1003 

Effect  of  conveyance  of  community  property  by  husband  to  wife  ....   1010 

Effect  of   husband's  insanity    ! 1013 

Liability  of  community  property  to  succession  tax    » ,,   1014 

II.  WHAT  IS  COMMUNITY  PROPERTY? 

Character  of  property  as  community  or  separate  where  title  is  initiated 
before  marriage,  but  not  completed  until  after   1015 

Effect  of  the  contracting  or  dissolution  of  marriage  after  the  initiation, 
but  before  the  consummation,  of  rights  under  homestead  entry  ....   1022 

Character  of  property  as  community  or  separate  where  title  is  initiated 
before,  but  not  completed  until  after,  death  of  one  spouse 1025 

Profits  accruing  during  marriage  in  connection  with  property  belong- 
ing to  separate  estate  of  either  spouse  as  community  property  ....   1029 

III.  EFFECT  OF  DIVORCE  OR  ANNULMENT  OF  MARRIAGE 

ON  CX)MMUN1TY  PROPERTY. 

Division  of  community  property  upon  annulment  of  marriage 1039 

Effect  of  divorce  on  community  property  in  absence  of  adjudication  1041 

IV.  LIABILITY  OF  COMMUNITY  PROPERTY. 

Liability  of  community  property  for  debts  4 1044 

Liability  of  community  for  husband's  fraud 1049 

liiability  of  community  for  personal  injury    1050 

I.  Generally. 

Two  notes  on  the  general  question  of  conflict  of  laws  as  to 

matrimonial  property,  which  in^lnde  some  cases  involving  com- 
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inunity  property,  are  to  be  found  in  57  L.RA.  353,  and  29 
L.R.A.(N.S.)  781. 

Power   of   legMaiure   to   restrict   husband's    right   to    alienate   or 

encumber  community  property. 

The  following  annotation  is  appended  to  the  case  of  Amett 
V.  Readc,  220  U.  S.  311,  55  L.  ed.  477,  31  Sup.  Ct.  Rep.  425, 
36  L.R.A.(N.S.)  1040,  holding  that  a  husband  had  no  vested 
rights  in  the  community  property  acquired  prior  to  the  passage 
of  X.  if.  Laws  1901,  chap.  (53,  §  6  (a),  of  which  he  would  be 
deprived  by  applying  to  such  property  the  provision  of  that  sec- 
tion that  neither  husband  nor  wife  shall  dispose  of  real  estate 
acquired  during  coverture  by  onerous  title,  unless  both  join 
in  the  execution  of  the  deed: 

Prior  to  the  case  of  AtfxEXT  v.  Re.vde,  there  appears  to  have 
l>ecn  but  one  decision  which  had  passed  upon  the  power  of 
the  legislature  to  restrict  the  husband's  right  to  alienate  or 
encumber  commimity  property  during  the  lifetime  of  both 
spouses. 

Tn  Spreckels  v.  Spreckels,  116  Cal.  339,  36  L.R.A.  497, 
58  Am.  St.  Rep.  170,  48  Pac.  228,  where,  prior  to  amendment, 
the  section  regulating  the  husband's  control  over  community 
property  provided  that  "the  husband  has  the  management  and 
control  of  community  property,  with  the  like  power  of  dispo- 
sition (other  than  testamentary)  as  he  has  of  his  separate 
estate,"  it  was  held  that  an  amendment  adding,  "provided,  how- 
ever, that  he  cannot  make  a  gift  of  such  community  property, 
or  convey  the  same,  without  a  valuable  consideration,  unless 
the  wife,  in  writing,  consent  thereto,"  was  invalid  as  to  prop- 
erty acquired  before  the  passage  of  the  amendment,  since  it 
deprived  the  husband  of  a  vested  property  right;  and  it  was 
held  that  the  husband's  transfer  during  the  existence  of  the 
community  was  valid.  The  court  said:  "It  is  suggested  that 
the  sole  ownership  of  the  community  property — if  it  be  con- 
ceded to  the  husband — is  vested  in  him  by  statute,  and  may  be 
taken  from  him  by  statute.  All  ownership  has  been  said  to  be 
the  offspring  of  law,  but  it  does  not  therefore  follow  that  all 
property  rights  can  be  devested  by  law.     In  fact,   I  see  no 
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connection  between  the  premise  and  the  conclusion.  Whether 
the  law  of  the  marriage  relation  can  be  changed  so  as  to  affect 
the  status  of  property  acquired  thereafter  is  another  question. 
The  community  property,  as  a  rule,  constitutes  the  earnings, 
gains,  and  savings  of  a  man  during  his  whole  lifetime.  If  he 
can  make  presents  to  his  friends,  provide  for  indigent  relatives, 
or  make  advancements  to  his  children,  it  must  be  from  this 
property.  To  deprive  him  of  this  power  is  certainly  to  devest 
him  of  a  property  right.  This  argument  need  not,  however,  be 
pursued  further,  because  counsel  admit  that  if  the  husband  is 
the  owner  of  the  property,  then  a  statute  which  makes  the 
exercise  of  the  right  to  dispose  of  it  subject  to  the  will  of  another 
is  unconstitutional.  Entertaining  these  views,  it  is  unnecessary 
to  consider  the  other  contention  under  this  head,  that  the 
amendment  violates  the  obligations  of  a  contract.  It  is  clear, 
I  think,  that  the  operation  of  the  amendment  must  be  confined, 
at  least,  to  community  property  acquired  after  its  passage." 

The  court  in  this  case  suggests  a  distinction  between  the 
right  of  the  wife  in  community  ])roperty  in  California  and 
Washington  which  tends  to  reconcile  apparent  conflict;  it  was 
said:  "In  Washington  the  husband  cannot  convey  real  estate 
belonging  to  the  community  without  joining  the  wife ;  there  the 
husband  and  wife  may  at  any  time  agree  as  to  the  status  of  the 
community  property,  such  agreement  to  take  effect  at  the  death 
of  either,  and  either  may  give,  grant,  or  sell  to  the  other  his  or 
her  interest  in  community  property.  Naturally  in  that  state 
it  has  been  held  that  the  wife  has  a  vested  interest  in  the  com- 
munity property.  Ballinger,  Community  Property,  §  78.  In 
no  other  state,  so  far  as  I  am  aware,  has  there  been  any  such 
holding,  although  in  Texas  it  has  been  said  that  she  has  an 
equitable  interest." 

This  case  was  followed  in  Clavo  v.  Clavo,  10  Cal.  App.  447, 
102  Pac.  556,  where  it  was  held  that  the  amendment  in  question 
could  not  be  construed  retroactively,  so  as  to  deprive  the  hus- 
band of  his  vested  right  to  dispose  by  gift  of  community  prop- 
erty which  was  acquired  prior  to  the  amendment,  without  the 
written  consent  of  the  wife. 

In  the  decision  of  the  state  court  in  Tvcade  v.  de  Lea,  14 
N.  M.  442,  05  Pac.  131,  which  was  reversed  in  Aunktt  v. 
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Reade,  the  court,  upon  whose  opinion  Justice  McKenna  re 
his  dissenting  opinion,  said :  "It  being  thus  established  bj 
pressions  from  leading  eommunitv-law  states,  approved  by 
court  and  by  the  Supreme  Court  of  the  United  States, 
the  wife  had,  under  the  Spanish  law,  *a  mere  expectancy 
the  connnunity  property,  and  that  the  husband,  pending 
dissolution  of  the  marriage  relation,  was  Hhe  real  and  verit 
owner  of  said  property,'  w^ith  full  power  of  alienation  by 
personal  deed,  can  an  act  of  the  legislature  requiring  thj 
deed  be  signed  by  both  his  wife  and  himself  be  held  consi 
tionally  to  apply  to  projicrty  previously  acquired  ?     We  tl 
it  cannot.     The  wife's  interest  being  merely  an  expectancy 
constituted  no  vested  right.     The  wife  having  no  vested  ii 
est,  and  it  being  evident  that  the  proprietary  right  mus: 
vested  somewhere,  it  follows,  under  the  rule  of  exclusion, 
such  right  must  be  found  in  the  husband.    Among  the  incid 
of  this  property  right  so  vested  in  him  was  the  right  not  onl 
hold,  but  to  convey.     To  detract  from  this  last  by  statute 
to  take  away  a  property  right    .    .    .    We  therefore  hold 
the  act  of  1001  does  not  apply  to  community  property 
viously  acquired,  and  that  as  to  such  the  husband's  righ 
disposition  is  left  intact.    We  may  add  that  we  find  nothin 
Warburton  v.  White,  176  U.  S.  486,  44  L.  ed.  556,  20  i 
a.  Jlep.  404,  opposed  to  the  doctrine  here  announced.     "] 
case  dealt  with  matters  of  succession,  not  the  rights  of  spo 
in  esse.     The  court  in  that  case  expressly  says:    ^No  quea 
is  presented  on  this  record  of  the  nature  and  scope  of  his 
husband's)  authority  during  the  existence  of  the  marriage, 
we  intimate  no  opinion  on  that  subject ;'  and  the  court  decl 
to   review  or  consider   Spreckels  v.   Spreckels,   supra    (w 
we  have  seen  decides  the  very  point  here  in  issue),  upon 
groTUid  that  it  was  without  pertinency  to  the  question  then 
volved." 

Several  Washington  decisions  involving  rights  as  to  c 
inunity  property  after  the  death  of  one  of  the  spouses  seei 
first  blush  to  give  support  to  the  conclusion  reached  in  Ark 
V.  Keade,  but  if,  as  was  decided  in  Spreckels  v.  Spreckels,  su 
mid  l)v  the  state  court  in  Reade  v.  de  Lea,  the  wife  has  b 
mere  exj)eetancy  in  California  and  New^  Mexico  in  the  < 
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munity  property,  these  decisions  are  distinguishable  from  those 
of  the  Washington  court,  where  it  is  held  that  the  wife  has  a 
vested  right  in  eommunitv  property.  And  in  one  of  the  Wash- 
ington cases  the  decision  in  Spreckels  v.  Spreckels,  supra,  was 
distinguished  on  the  ground  that  it  involved  the  rights  of  trans- 
fer while  both  parties  were  m  esse,  while  the  Washington  case 
involved  the  validity  of  a  statute  of  descent.  The  Washington 
cases  referred  to  follow : 

In  Mabie  v.  Whittaker,  10  Wash.  G56,  39  Pac.  172,  where, 
at  the  time  the  property  in  question  was  acquired,  the  statute 
empowered  the  husband  to  convey  the  entire  title  to  community 
property  by  his  separate  deed,  and  subsequently  an  act  was 
passed  requiring  the  wife  to  join  in  all  transfers  of  real  estate, 
it  was  contended  that  the  husband's  right  to  convey  the  entire 
title  could  not  be  taken  away  by  legislation  enacted  subsequent 
to  the  acquisition  of  the  property  in  question,  which  had  been 
conveyed  by  the  husband  subsequent  to  his  wife's  death.  The 
court  said:  "But,  leaving  out  of  consideration  all  questions  as 
to  whether  he  could  only  exercise  such  right  while  his  wife  was 
living,  and  could  not  convey  the  entire  title,  under  the  former 
law,  after  her  death,  and  cut  off  her  heirs,  we  think  the  subse- 
quent act  took  away  his  power  to  do  so.  It  was  immaterial 
whether  the  record  title  to  the  community  lands  stood  in  the 
name  of  the  husband  or  of  the  wife,  or  of  both  of  them,  when 
considered  with  reference  to  the  power  of  the  legislature  to 
authorize  either  or  both  of  them  to  convey.  The  leQ:islature 
could  as  well  have  provided  that  the  wife  could  convey,  as  the 
husband;  and,  if  it  had  power  to  say  that  either  could  dispose 
of  the  community  interest  of  the  other,  it  could  say  that  nether 
could  do  so.  Changing  the  manner  of  the  conveyance  did  not 
alter  the  status  of  ownership.  It  could  not  make  the  interest 
of  either  spouse  in  community  lands  greater  or  less.  Further- 
more, prior  to  the  conveyance  to  Hallett,  the  community  in 
question  had  been  dissolved  by  the  death  of  the  wife,  and  at 
the  time  of  her  death  the  law  of  1871,  relating  to  the  descent 
of  community  property,  was  in  force  [Laws  1871]  §  22,  p.  73 
(Abb.  Real  Prop.  Stat.  p.  47JS),  provided  that  'the  common 
property  l)eing  partnership  ])ropcrty,  the  wife's  share  shall  bo 
one  half  thereof,  and  shall  be  hers  and  her  heirs  forever;  and  her 
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share  of  the  common  property  may  be  increased  so  as 
more  than  one  half,  by  the  wife's  compliance  with  the 
visions  of  §  5  of  this  act.'  " 

In  discussing  and  overruling  a  contention  that  the  hui 

and  wife  held  as  joint  tenants,  with  a  right  of  survivorship, 

regard  to  the  legislature's  power  to  change  the  law  of  de 

the  court,  in  this  case,  said:  *'The  statute  of  1871  did  not  u 

!  take  to  devest  any  right  which  had  become  vested.     Mabi 

3  ceiving  this  conveyance  under  the  act  of  1869,  thereby  be 

i  the  owner  of  an  undivided  one-half  interest  in  the  land 

j  his  wife  thereby  became  the  owner  of  the  other  half.    Her 

was  as  much  a  vested  right  as  his.     Under  the  weight  o 
thority,  the  legislature  had  power  to  change  the  law  of  dei 
and  could  take  away  the  right  of  survivorship  as  to  estal 
I  joint  tenancy,  and  make  the  same  applicable  to  lands  ah 

[  acquired." 

And  in  Warburton  v.  White,  176  U.  S.  484,  44  L.  ed. 
20  Sup.  Ct.  Rep.  404,  it  was  held  that  where  property  hi 
by  the  husband  did  not  become  exclusively  his,  but  the  wif 
a  conununity  interest  in  it,  a  change  of  the  law  regul 
the  rule  of  inheritance  might  be  made;  and  it  was  thei 
held  that  the  passage  of  an  act  subsequent  to  the  purchase  < 
real  estate  in  question,  providing  that  one  half  of  the 
munity  property  should  be  subject  to  the  testamentary  dii 
tion  of  husband  or  wife,  and,  in  default  of  such  dispositioi 
share  of  the  deceased  spouse  should  descend  to  his  or  her 
if  any,  and,  if  none,  to  the  survivor,  was  not  unconstitutior 
the  grounds  that  it  impaired  the  obligation  of  a  contract,  < 
prived  the  husband  of  property  without  due  process  of  la 
was  retroactive  in  its  operation,  although  the  former  provi 
gave  the  husband  the  entire  control  of  the  property,  with  i 
power  to  dispose  of  it  as  of  his  own  separate  estate,  and  alt! 
the  former  statute  regulating  descent  provided  that,  upo: 
death  of  one  spouse,  the  property  should  go  to  the  survivor. 
court  said :  "The  argument  is  that  if  the  provisions  of  th< 
of  1879,  previously  referred  to,  conferring  on  the  husbai 
wife  testamentary  power  to  dispose  of  his  or  her  interest  i 
(community  property,  subject  to  the  community  debts,  anc 
providing  that,  in  case  of  intestacy,  such  interest,  subject  1 
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debts  aforesaid,  should  descend  to  the  children  of  the  deceased, 
and  should  only  pass  to  the  survivor  in  default  of  issue,  be 
given  a  retroactive  effect  so  as  to  be  operative  upon  property 
acquired  before  the  act  of  1879,  the  consequence  will  be  to  im- 
pair the  obligations  of  the  contract  of  purchase  made  by  the 
husband,  which  is  at  issue  in  this  case,  and  besides  to  deprive 
him  of  his  property  without  due  process  of  law.  This,  it  is 
asserted,  will  be  the  necessary  l^al  effect,  since  to  cause  the 
statute  of  1879  to  be  operative  upon  community  property  bought 
by  the  husband  before  the  enactment  of  that  statute  will  be  the 
equivalent  of  giving  to  one  person  the  testamentary  power  to 
dispose  of  the  property  of  another  person;  or,  in  the  absence 
of  a  will,  amounts  to  providing  that  the  death  of  one  person 
intestate  shall  transmit  to  the  issue  of  such  person  property  not 
owned  by  the  deceased  intestate,  but  which  belongs  to  another 
and  distinct  living  person.  It  is  manifest  that  this  proposition 
rests  upon  the  assumption  that  the  act  of  1873,  which  was  in 
force  when  the  property  was  bought  by  the  husband  with  com- 
munity money,' made  the  property  so  bought  solely  and  ex- 
clusively that  of  the  husband ;  and  hence  that  the  wife  had  no 
community  interest  in  it.  This  follows  because  if,  under  the 
act  of  1873,  the  \vife  had  a  community  interest  in  property 
bought  with  funds  of  that  character,  then  the  transmission  of 
the  wife's  estate  in  accordance  with  the  act  of  1879,  and  con- 
trary to  the  rule  of  descent  provided  by  the  act  of  1875,  in 
force  at  the  time  the  property  was  purchased,  cannot  possibly 
bring  about  the  consequences  upon  which  the  argument  is  based. 
The  result  just  stated  must  be  the  case,  since  if,  when  the 
property  was  acquired,  the  wife  had  an  interest  in  it,  the  mere 
change  of  the  law  or  rule  of  inheritance  existing  when  the 
property  was  bought  would  be  lawful.  Manifestly,  the  propo- 
sition that  the  territory  of  Washington  had  a  right  to  regulate 
both  the  power  of  testamentary  disposition  of  property  and  the 
passage  thereof  in  case  of  intestacy  is  too  elementary  to  require 
more  than  mere  statement." 

Regarding  the  decision  in  Spreckels  v.  Spreckels,  supra,  the 
court  said:  "We  have  been  cited  to  a  decision  of  the  supreme 
court  of  California  (Spreckels  v.  Spreckels,  116  Cal.  339,  30 
L.RA.  497,  58  Am.  St.  Rep.  170,  48  Pac.  228),  construing  an 
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act  somewhat  similar  to  the  Washington  act  of  1873,  whicl 
is  claimed  is  in  conflict  with  the  views  enunciated  bv  the  coi 
of  Washington  in  determining  the  proper  construction  of 
statute  of  1873  and  the  nature  of  an  estate  vested  in  a  1 
band  by  virtue  of  that  act  But  the  case  referred  to  invol 
only  the  validity  of  the  exercise  by  a  husband,  during  the  e 
tence  of  a  community,  of  the  power  of  dominion  and  con 
over  the  community  property,  and  the  right  of  the  legislat 
to  modify  such  authority  and  control  with  respect  to  pi 

^  acquired   community  property.     We  are  therefore  unable 

perceive  the  pertinency  of  that  decision  to  the  question  aris 
for  determination  on  this  record,  and  we  need  not  therefore 
view  or  consider  it." 

In  Hill  V.  Young,  7  Wash.  33,  34  Pac.  144,  where,  prio 
the  acquisition  of  the  property  in  question,  an  act  provi 

f  that  property  acquired  by  either  husband  or  wife,  except  1 

I  acquired  by  gift,  bequest,  devise,  or  descent,  should  l>e  *V 

mon  property,"  and  further  stipulated  that  the  husband  she 

^  have  the  same  absolute  power  of  disposal  of  the  common  pi 

erty  as  he  had  of  his  separate  estate,  it  was  contended  1 
the  power  to  dispose  of  the  common  property  was  a  vested  ri 
which  could  not  be  taken  away  by  a  subsequent  statute  regulal 
descent.  The  court  said:  "But  it  is  not  r'^cessary  to  dec 
this  point.  The  act  of  1869  having  declared  certain  prop< 
^common  property'  did  not  make  provision  for  the  disposa 
such  property  upon  the  death  of  either  spouse,  as  was  done 
later  laws  on  the  same  subject;  but  we  think  that,  Witt 
anything  further  than  was  contained  in  that  act,  the  coi 
of  the  territory  would  have  been  bound  to  administer  upon  s 
property,  after  the  death  of  husband  or  wife,  according  to 
established  rules  of  those  states  and  countries  where  commoi 
community  property  laws  had  existed.  The  first  and  card: 
of  such  rules  was  that  the  community  was  dissolved  by 
decease  of  either  spouse;  next,  thp  right  of  disposal  in  eil 
spouse  was  ended ;  and,  third,  the  [jroperty  became  vested 
nioiotios  in  the  survivor  and  the  children.  Therefore,  upon 
death  of  Mrs.  Tlill,  in  1883,  even  if  the  act  of  1860  was  the  ( 
law  applicable  to  this  land,  the  right  of  the  husband  to  dispos 
the  whole  estate  terminated." 


i  y 
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Power  of  legislature  to  change  increment  or  income  of  separate 
property  from  commufiity  property  to  separate  property,  or 
vice  versa. 

The  following  annotation  is  appended  to  the  ease  of  Guve 
V.  Guye,  63  Wash.  340,  115  Pac.  731,  37  L.R.A.(N.S.)  18C, 
holding  that  the  existence  at  the  time  of  marriage  of  a  statute 
providing  that  the  rents,  profits,  interest,  or  proceeds  of  separate 
property,  accruing  during  marriage,  shall  be  common  property, 
does  not  prevent  the  legislature  from  restoring  all  increments 
of  separate  property  accruing  after  the  passage  of  the  repealing 
statute,  to  separate  use : 

A  search  discloses  but  little  authority  upon  the  question  under 
consideration. 

In  George  v.  Ransom,  15  Cal.  322,  76  Am.  Dec.  490,  where 
the  property  in  question  was  dividends  due  on  stock  owned  by 
the  wife,  a  statute  providing  that  the  rents  and  profits  of  the 
separate  estate  of  either  husband  or  wife  should  be  deemed 
common  property  was  held  to  be  a  violation  of  the  constitutional 
provision  that  property  of  the  wife,  owned  or  claimed  by  her 
before  marriage,  and  that  acquired  afterward  by  g.ft^,  devise, 
or  bequest,  should  be  her  separate  property.  The  court  said: 
"We  think  the  legislature  has  not  the  constitutional  power  to 
say  that  the  fruits  of  the  property  of  the  wife  shall  be  ta'<en 
from  her,  and  given  to  the  husband  or  his  creditors.  If  the 
constitutional  provision  be  not  a  protection  to  the  wife  against 
the  exercise  of  this  authoritv,  the  anomalv  would  seem  to  exist 
of  a  right  of  property  in  one,  devested  of  all  beneficial  use. — 
the  barren  right  to  hold  in  the  wnfe,  and  the  l)eneficial  right  to 
enjoy  in  the  husband.  One  object  of  the  provision  was  to  protect 
the  wife  against  the  improvidence  of  the  husband;  but  this 
object  would  wholly  fail,  in  many  instances,  if  the  estate  of 
the  wife  were  reduced  to  a  mere  reversionary  interest,  to  bo  of 
no  avail  to  her  except  in  the  contingency  of  her  survivinoj  her 
husband.  It  has  been  seen  that  the  provision  of  the  Consti- 
tution is,  that  the  property  acquired  by  the  wife  by  devise, 
bequest,  etc.,  shall  be  her  separate  property.  This  term  'sepa- 
rate property'  has  a  fixed  niciiiiiog  in  the  common  law,  and 
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had  in  the  minds  of  those  who  framed  the  Constitution, 
I  large  majority  of  whom  were  familiar  with,  and  had  li 

imder,  that  system.     By  the  common  law,  the  idea  attac 

to  separate  property  in  the  wife,  and  which  forms  a  portioi 

\  its  definition,  is,  that  it  is  an  estate,  held  as  well  in  its  nan 

in  its  title,  for  the  exclusive  benefit  and  advantage  of  the  nv 
The  common  law  recognized  no  such  solecism  as  a  right  in 
wife  to  the  estate,  and  a  right  in  someone  else  to  use  it  sa 
pleased,  and  to  enjoy  all  the  advantages  of  its  use.  It  is 
perceived  that  property  can  be  in  one,  in  full  and  separate  o 
ership,  with  a  right  in  another  to  control  it,  and  enjoy  all  oi 
benefits.  The  sole  value  of  property  is  in  its  use;  to  dissoc 
the  right  of  property  from  the  use  in  this  class  of  cases  wc 
I  be  to  preserve  the  name — the  mere  shadow — and  destroy 

i  thing  itself,  the  substance.     It  would  be  to  make  the  wife 

trustee  for  the  husband,  holding  the  legal  title,  while  he  I 
the  fruits  of  that  title.  This  could  no  more  be  done,  in  < 
sistency  with  our  ideas  of  property,  during  the  lifetime  of 
wife,  than  for  all  time." 

And  this  decision  was  followed  in  Lewis  v.  Johns,  24  ( 
99,  85  Am.  Dec.  49,  where  the  products  of  the  wife's  la 
were  in  question. 

Applicdbility  of  the  community'-prffperty  laws  of  the  slate  to 
property  acquired  from  the  Federal  government. 

The  following  annotation  is  appended  to  the  case  of  K: 
V.  Lewis,  56  Wash.  196,  105  Pac.  483,  26  L.R.A.(KS.)  11 
in  which  it  is  held  that  land  acquired  by  a  married  man  ur 
the  homestead  laws  of  the  United  States  becomes  subject  to 
community  laws  of  the  state  where  it  is  located,  and,  upon 
death  of  the  wife,  the  descent  of  her  interest  will  be  govei 
by  its  laws : 

This  note  does  not  include  cases  passing  upon  the  juris 
tion  of  the  state  courts  where  fraud  has  been  practised  u 
(citizens  of  the  state  in  the  procurement  by  other  parties  i 
patent  from  the  government. 

Although  the  courts  have  not  frequently  had  occasion  to  ; 
directly  upon  the  question  whether,  after  the  title  to  pu 
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lands  passes  to  an  individual,  the  lands  become  subject  to  the 
community-property  laws  of  the  state,  that  they  do  become  so 
subject  has  undoubtedly  been  assumed  in  many  cases ;  for  such 
community  laws  have  unquestionably  been  applied  many  times 
to  lands  which  were  obtained  from  the  Federal  government, 
through  the  homestead  laws  or  otherwise,  without  the  question 
presented  in  the  foregoing  case  being  raised. 

No  attempt  has  been  made  to  gather  the  cases  like  David  v. 
Eickabaugh,  32  Iowa,  540,  which,  in  disposing  of  questions 
relating  to  public  lands,  said  incidentally  that  public  lands 
are  governed  by  the  regulations  established  by  Congress  until 
the  title  has  finally  passed  from  the  government.  Such  state- 
ments are  merely  dicta  upon  the  question  under  discussion, 
although  perhaps  they  are  some  authority  for  the  conclusion 
that  after  the  title  has  passed  from  the  government  to  an  in- 
dividual, the  lands  are  then  subject  to  the  laws  and  regulations 
of  the  state. 

For  example,  in  McCord  v.  Hill,  104  Wis.  457,  80  N.  W. 
735,  the  court  said:  "It  is  only  after  the  United  States  has 
parted  with  its  title,  and  the  individual  has  become  vested  with 
it,  that  the  equities  on  which  he  holds  it  may  be  enforced.  .  .  . 
Such  being  the  law,  a  complaint  which  seeks  to  have  the  court 
adjust  equities  between  rival  claimants  to  government  land  is 
fatally  defective  if  it  fails  to  show  that  the  title  has  become 
vested  in  the  individual  against  whom  it  is  sought  to  enforce 
supposed  equities." 

The  statement  in  Wilcox  v.  Jackson,  13  Pet.  498,  10  L.  ed. 
264,  which  is  cited  in  Krieg  v.  Lewis,  that  whenever  the  title 
to  public  land  has  passed,  it  becomes  subject,  like  all  other 
property,  to  state  legislation,  was  quoted  with  approval  in  Irvine 
v.  Marshall,  20  How.  558,  15  L.  ed.  994;  but  in  both  of  these 
cases  the  real  question  before  the  court  was  whether  or  not  the 
title  had  actually  passed. 

A  few  cases  have  passed  squarely  upon  the  question,  and 
upheld  the  decision  in  Krieo  v.  Lewis. 

Thus,  in  Curry  v.  Wilson  (Wash.)  107  Pac.  367,  where  it 
was  claimed  that,  as  the  government  had  given  a  patent  of  the 
lands  to  the  husband,  the  state  had  no  power  to  say  that  the  land 
belonged  to  anyone  other  than  the  patentee,  the  court  said: 

M.  R.— 63. 
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"The  right  of  the  state  to  fix  the  character  of  property 
quired  by  its  citizens  and  the  terms  under  which  it  shal 
holden  is  a  right  of  sovereignty,  and  a  matter  in  which 
Congress  of  the  United  States  can  haye  no  concern." 

And  in  Jacobson  v.  Bunker  Hill  &  S.  Min.  &  Concentre 
Co.  3  Idaho,  126,  28  Pac.  396,  it  was  held  that  mining  prop 
acquired  in  that  state  under  the  laws  of  the  United  States 
ing  coverture  was  community  property.     The  court  stated 
the  question  was  a  novel  one  in  that  state. 

And  in  Kromer  v.  Friday,  10  Wash.  621,  32  L.R.A. 
39  Pac.  229,  it  was  held  that  land  obtained  under  a  homes 
claim  is,  in  effect,  taken  by  purchase,  within  the  intent  oi 
Washington  community-property  laws,  so  that  the  wife 
community  rights  therein.  And  the  court  said  that  this 
was  adopted  in  the  case  of  Philbrick  v.  Andrews,  8  Wasl 
35  Pac.  358,  although  the  point  was  not  there  contested. 

In  the  Kromer  Case,  however,  it  is  to  be  noted  that  there 
no  dispute  as  to  whether  the  state  laws  or  the  Federal  laws 
plied,  but  the  question  was  merely  whether  the  property 
separate  or  community,  within  the  meaning  of  the  state  1 

In  the  following  cases  the  state  community  laws  were  apj 
to  lands  acquired  from  the  United  States,  the  only  ques 
being  whether  the  land  was  community  or  separate  prope 
Lake  v.  Lake,  52  Cal.  428 ;  Morgan  v.  Lones,  78  Cal.  58 
Pac.  248,  second  appeal,  80  Cal.  317,  22  Pac.  253;  Mors 
Succession,  12  La.  Ann.  153;  Simien  v.  Perrodin,  35  La.  j 
931 ;  Gardner  v.  Burkhart,  4  Tex.  Civ.  App.  590,  23  S. 
709. 

In  a  few  cases  a  contrarv  view  has  been  taken,  but  thes< 
cisions  turn  "upon  the  wording  of  the  act  of  Congress  u 
which  the  land  was  acquired. 

Thus,  where,  under  the  timber  act,  by  which  the  purcl: 
acquired  his  title  to  the  land,  he  was  required  to  file  a  statei 
to  the  effect  that  the  title  acquired  would  not,  in  whole  c 
part,  inure  ''to  the  l)enefit  of  any  person  except  himself,'' 
court  in  Gardner  v.  Port  Blakely  Mill  Co.  8  Wash.  1,  35 
402,  said :  '*We  know  of  no  case  where  the  point  in  questioi 
been  decided,  but,  in  the  light  of  the  provision  of  the  act  i 
and  the  practice  of  the  government  in  allowing  husband 


APPENDIX.  995 

wife  to  each  make  application  under  the  act,  sufficient  authority 
is  afforded,  in  our  opinion,  for  holding  that  land  so  acquired 
is  the  separate  property  of  the  person  acquiring  it;  and,  it 
being  an  act  of  Congress,  it  takes  precedence  of  our  laws  relating 
to  the  acquisition  of  community  property." 

And  this  decision  was  held  to  be  conclusive  upon  a  similar 
question.  James  v.  James,  51  Wash.  60,  97  Pac.  1113,  98 
Pac.  1115. 

And  in  Harris  v.  Harris,  71  Cal.  314,  12  Pac.  274,  it  was 
held  that  where  the  necessar^^  occupation  of  the  land  was  initi- 
ated by  a  woman  before  her  marriage,  and  completed  thereafter, 
the  property  so  acquired  became  the  separate  property  of  the 
wife  by  reason  of  the  pre-emption  laws,  which  provided  that  if 
she  made  any  agreement  whereby  the  title  to  be  acquired  should 
inure  "in  whole  or  in  part  to  the  benefit  of  any  person  except 
herself,"  the  claim  should  be  void. 

Section  2322  of  the  Revised  Statutes  of  the  United  States, 
which  createg  the  right  of  a  locator  of  mining  claims,  vests  the 
property  rights  of  the  claim  as  the  sole  property  of  the  locator, 
and  the  community  laws  of  the  state  are  not  applicable  thereto. 
Phoenix  Min.  &  Mill.  Co.  v.  Scott,  20  Wash.  48,  54  Pac.  777. 

A  royal  grant  or  gift  to  either  of  the  spouses  did  not,  under 
the  Spanish  laws,  pass  into  the  community.  Wilkinson  v. 
American  Iron  Mountain  Co.  20  Mo.  122. 

Land  granted  under  the  colonization  laws  of  Mexico  to  mar- 
ried men  become  their  separate  property.  Scott  v.  Ward,  13 
Cal.  458 ;  Noe  v.  Card,  14  Cal.  570 ;  Fuller  v.  Ferguson,  20 
Cal.  546;  Wilson  v.  Castro,  31  Cal.  433. 

A  Mexican  land  warrant  issued  by  the  United  States  to 
a  soldier  in  the  Mexican  War  is  a  gift,  within  the  meaning  of 
the  statute  making  property  acquired  by  a  husband  by  gift 
after  marriage  his  separate  property,  and  not  community  prop- 
erty. Hatch  v.  Ferguson,  33  L.R.A.  759,  15  C.  C.  A.  201,  20 
U.  S.  App.  651,  68  Fed.  43. 

The  decision  in  McCune  v.  Essig,  199  U.  S.  382,  50  L.  ed. 
237,  26  Sup.  Ct.  Rep.  78,  which  is  cited  in  the  foregoing 
opinion,  established  the  doctrine  that  until  the  title  to  a  home- 
stead is  complete,  the  law  of  the  Federal  government  applies, 
and  that  the  doctrine  of  relation  cannot  successfully  be  invoked 
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to  confer  any  right  or  interest  in  the  land  under  the  open 
of  the  state  laws  upon  the  heirs  of  a  deceased  member  ol 
community,  as  against  the  survivor  to  whom  the  patent  has 
issued.  Other  cases  upon  this  question  are  collected  in  a 
to  Cunningham  v.  Krutz,  7  L.R.A.(N.S.)  967,  but,  as  is  poi 
out  in  Krieg  v.  Lewis,  those  cases  present  an  entirely  diffc 
question,  and  are  not  authority  upon  the  question  under 
cussion. 

A  number  of  cases  have  directly  held  that  after  the  tit! 
public  land  passes  to  the  individual,  the  authority  of  the 
eniment  ceases,  and  the  sovereignty  of  the  state  immedii 
attaches.  Although  those  cases  do  not  involve  tenure  undei 
community  laws  of  state,  some  of  them  will  be  cited,  as 
holding  seems  broad  enough  to  cover  that  form  of  tenure. 

Thus,  in  Camp  v.  Smith,  2  Minn.  155,  Gil.  131,  the  c 
says:  "The  state  can  never  concede  to  Congress  the  rigl 
prescribe  to  the  actual  purchaser  of  public  lands  within  1 
limits,  the  mode,  manner,  or  time  in  which  he  shall  enjoj 
land  purchased.  The  Federal  government  may  regulate 
terms  on  which  it  will  give  land  to  the  citizen,  fix  the  ] 
for  which  it  shall  be  sold,  and  give  preference  to  certain 
chasers,  but  when  the  terms  of  the  gift  are  complied  witl 
the  purchase  money  paid,  the  gift  or  purchase  is  comp 
Congress  has  then  exhausted  the  power  over  the  public  1 
reserved  bv  the  Constitution  of  the  United  States,  and  the 
ereignty  of  the  state  immediately  attaches." 

And  in  State  v.  Bachelder,  5  Minn.  223,  Gil.  178,  80 
Dec.  410,  the  court  said  that  the  moment  the  sale  by  the  Ui 
States  government  is  completed  and  the  title  secured  by 
purchaser,  the  land  enters  into  the  general  mass  of  the  \ 
erty  of  the  state,  relieved  from  all  control  of  the  Federal  goi 
ment  whatsoever,  save  such  as  is  incident  to  the  general  reh 
of  the  state  to  the  Federal  Union.  And  this  decision  was 
lowed  in  State  v.  Stevens,  5  Mimi.  521,  Gil.  416,  in  whicl 
same  questions  were  involved. 

So,  in  Cannon  v.  White,  16  La.  Ann.  85,  it  was  held  whei 
title  to  the  land  in  controversy  had  passed  from  Congress, 
the  land  no  longer  formed  part  of  the  public  domain,  the 
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tensions  of  the  litigants  to  the  land  must  be  determined  by  the 
state  laws  and  judicature. 

So,  also,  in  Ott  v.  Soulard,  9  Mo.  581,  the  court  held  that 
when  a  right  or  title  to  land  had  passed  from  the  government 
to  individuals,  the  state  courts  had  the  right  to  protect  the 
individuals. 

And  in  Miller  v.  Donahue,  96  Wis.  498,  71  N.  W.  900,  the 
court  held  that,  upon  the  issuance  of  the  patent,  the  land  be- 
came subject  to  the  laws  of  the  state  in  relation  to  taxation,  and 
to  sale  and  conveyance  in  case  of  nonpayment  of  taxes. 

Where  the  Federal  government  had  issued  a  patent  upon 
lands  the  title  to  which  had  already  passed  to  another,  the  court 
in  Johnson  v.  Fluetsch,  176  Mo.  452,  75  S.  W.  1005,  said  that 
when  the  title  passes  from  the  government,  the  state  courts 
have  jurisdiction  to  determine  the  controversy  between  the 
adverse  claimants  thereto.  And  this  decision  was  quoted  with 
approval  and  followed  in  Wilcox  v.  Phillips,  199  Mo.  288,  97 
S.  W.  886. 

Husband* 8  intntrable  UUerest  in  community  property. 

The  question  of  husband's  insurable  interest  in  community 
property  forms  one  division  of  a  note  in  66  L.R.A.  657,  on  the 
broader  question  of  husband's  insurable  interest  in  wife's  prop- 
erty or  in  that  in  which  she  has  an  interest.  But  one  case, 
however, — that  of  Merchants'  Ins.  Co.  v.  Dwyer,  1  Posey, 
Unrep.  Cas.  (Tex.)  441, — seems  to  have  involved  community 
property.  In  this  case  it  is  held  that  a  husband  has,  after  the 
death  of  his  wife,  an  insurable  interest  in  community  property 
in  his  possession,  with  the  right  to  dispose  of  it  in  settlement  of 
community  debts.  And  no  community  property  cases  are  found 
in  the  note  in  45  L.R.A.(N.S.)  1131,  which  supplements  tho 
note  in  66  L.R.A.  657. 

Right  of  one  spouse  Uvino  apart  from  the  other  to  claim  comtn%inity 
rights  in  praperty  as  against  persans  ignorant  of  relationship. 

The  following  annotation  is  appende<l  to  the  case  of  Daly  v. 
Eizzutto,  59  Wash.  62,  109  Pac.  276,  29  L.R.A. (KS.)  467, 
holding  that  a  deserted  wife  cannot  claim  conimunity  rights  in 
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property  bought  and  sold  by  her  husband  in  another 
under  the  solemn  assurance  that  he  was  a  single  man, 
there  is  nothing  on  the  records  or  in  the  circumstances  to  c 
the  grantee  with  notice  of  any  community  rights  in  the 
ertv : 

In  Wooters  v.  Feeny,  12  La.  Ann.  449,  where  a  husban 
wife  voluntarily  lived  separate,  and  the  wife  purchased 
with  money  acquired  by  her  own  industry,  the  deed  t 
being  made  in  the  form  of  a  donation  to  her  individual 
was  held  that  the  husband  cannot  recover  the  land,  aft< 
j  wife's  death,  from  one  who  purchased  it  from  the  wife  in 

faith,  in  reliance  on  the  record  title  in  her,  and  in  ignc 
of  his  relationship  to  her.  This  holding  was  placed  larg< 
the  groimd  of  estoppel,  the  court  saying:  "Considerin 
position  in  which  the  plaintiff  [husband]  stands,  this  [ 
to  the  land]  is  insufferable.  He  brought  about  the  presen 
dition  of  things  by  his  o^vn  conduct.  He  lived  apart  fro 
wife,  and  unknown  to  the  world  as  her  husband ;  permitt^ 
to  manage  her  affairs  as  a  feme  sole,  contributed  nothing 
common  fund,  and  during  her  lifetime  did  not  pretend  tc 
any  interest  in  her  affairs.  He  now  produces  no  written 
In  Texas  a  husband  may  ordinarily  dispose  of  comit 
property  by  deeil  in  his  own  name,  and  without  the  join< 
his  wife,  but  if  he  deserts  his  wife,  and  does  not  contrib 
her  support,  she  may  dispose  of  it  to  supply  her  necessit 
deed  in  her  own  name,  though  the  record  title  be  in  bin 
Zinipelman  v.  Robb,  53  Tex.  274,  it  was  held  that  a  pun 
of  land  from  a  deserted  wife  who  gave  a  deed  in  her  own 
to  land  standing  in  the  name  of  her  husband,  which  dee 
recorded,  would  get  good  title  as  against  subsequent  purcl 
from  the  husband,  who  were  ignorant  of  the  desertion. 
ruling  was  made  notwithstanding  the  objection  that  was  r 
that  a  conveyance  from  one  stranger  to  the  title  to  another 
not  be  constructive  notice  to  a  subsequent  purchaser  who  < 
under  a  different  grantor.  The  court  said  that  "as  the  wi 
the  event  of  desertion  by  the  hnsband,  has  the  power,  in  c 
contingencies,  to  sell  community  property,  a  subsequeni 
chaser  from  the  husband  must,  at  his  peril,  take  notice 
prior  recorded  deed  from  the  wife." 
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In  Edwards  v.  Brown,  68  Tex.  329,  4  S.  W.  380,  5  S.  W.  87, 
where  a  married  man  obtained  a  patent  to  land  in  his  own  name, 
issued  to  him  as  assignee  of  a  certificate,  and  thereafter  his  wife 
obtained  a  decree  of  divorce  from  him,  which  made  no  dispo- 
sition whatever  of  his  property,  either  community  or  separate, 
and  he  thereafter  remarried,  and  on  his  death  willed  it  to  his 
second  wife,  who  sold  to  an  innocent  purchaser  for  value,  it 
was  held  that  the  latter  is  entitled  to  the  land  as  against  the  di- 
vorced wife.  The  court  said  that  the  legal  title  to  the  land  was 
in  the  husband  at  the  time  of  his  death,  as  the  conveyance  ran 
to  him,  but  that,  whether  the  title  of  the  wife  was  legal  or 
equitable,  the  purchaser,  who  was  ignorant  of  the  relationship, 
would  take  good  title. 

The  court  did  not  discuss  the  question  of  estoppel,  though 
the  case  might  very  well  have  rested  on  that  ground ;  since  the 
wife,  though  she  had  obtained  a  divorce,  allowed  the  husband 
to  appear  on  the  record  as  the  sole  owner,  though  she  might 
have  had  her  rights  adjudicated  by  the  decree  and  placed  on 
record,  where  they  could  have  been  ascertained  by  intending 
purchasers.  The  court  distinguished  Zimpelman  v.  Robb,  supra, 
on  the  ground  that  the  purchasers  from  the  husband  did  not 
deny,  in  their  pleadings,  that  they  knew  of  the  relationship  of 
husband  and  wife,  but  merely  alleged  that  they  did  not  know 
the  fact  that  he  had  ever  abandoned  her.  But  the  facts  in  that 
case  seem  to  show  that  they  were  also  ignorant  of  her  existence, 
as  he  was  living  in  a  distant  part  of  the  state,  holding  out 
another  woman  as  his  wife. 

In  Sadler  v.  Xiesz,  5  Wash.  182,  31  Pac.  630,  1030,  a  hus- 
band and  wife  were  married  and  lived  together  for  eight  years 
in  Pennsylvania,  when  the  husband,  a  seafaring  man,  quit  his 
wife  and  went  to  Washington,  where  he  held  himself  out  as  a 
widower  and  acquired  lands,  which  he  thereafter  sold  to  one 
who  bought  without  notice  or  suspicion  that  he  had  a  wife  living. 
Thereafter  the  wife  came  to  Washington,  took  up  her  residence 
for  a  while  with  her  husband,  and  claimed  the  land.  The  court 
was  unanimous  in  rejecting  her  claim,  but  a  constitutional  ma- 
jority was  unable  to  agree  upon  any  one  ground  which  should 
be  assigned  for  their  decision.  A  Washington  statute  provided 
that  the  community  real  estate  shall  not  be  conveyed  excepting 


I  1000  APPENDIX. 

'  by  the  joint  deed  of  the  two  spouses.    It  was  held  by  Stiles 

Anders,  Ch.  J.,  concurring,  that  it  is  the  duty  of  undivorced 

band  and  wife  to  live  together,  that  the  business  commi 

I  have  a  right  to  expect  that  they  will  not  place  themselvi 

i  widely  apart  that  common  reputation  will  report  them  un 

ried,  and  that  an  innocent  purchaser  would  be  protected, 
further  said :  "Can  this  husband,  with  the  lie  that  he  is  un 
ried  on  his  lips,  and  the  money  of  Niesz  in  his  pocket, 
around  and  sue  to  recover  the  land  which  he  sold?  Can 
woman  who  has  such  a  husband  maintain  that  every  consii 
tion  is  subordinate  to  her  rights,  and,  in  such  a  suit,  not 
protect  herself,  but  take  away  from  a  purchaser  who  had 
purposely  throwji  off  his  guard  as  to  her  existence  the  proj 
which,  under  all  other  circumstances,  would  be  decreed  t 
his?"  He  admitted,  however,  that  a  large  measure  oi 
sponsibility  is  thrown  upon  the  purchaser  in  the  way  of  ma 
inquiry  as  to  the  condition  of  his  grantor,  which  a  mere  in 
tion  of  the  public  records  would  not  satisfy,  but  that  a  re; 
able  effort  would  be  sufficient.  Scott,  J.,  Dunbar,  J.,  concur 
thought  that  the  facts  showed  that  the  wife  had  been  guili 
inequitable  conduct  which  would  estop  her  to  claim  the  proj 
against  an  innocent  purchaser.  Scott,  J.,  also  doubted  wh< 
the  statute  relating  to  the  disposal  of  community  lands  b^ 
husband  should  be  held  to  apply  where  the  wife  did  not  be 
a  resident  in  the  state  prior  to  the  conveyance.  Hoyt,  J.,  i 
"In  my  opinion,  so  far  as  the  public  is  concerned,  such  a 
tion  [community]  cannot  be  held  to  exist  without  the  coi 
rence  of  two  facts:  First,  the  marriage  relation  betweer 
members  of  the  community;  and,  second,  some  assertion  o 
rights  incident  to  such  marriage  relation.  Until  there  has 
some  avowal  of  the  relation  between  them,  the  community 
not  exist  at  all  so  far  as  the  public  is  concerned ;  and  whei 
either  member  of  the  community  ceases  to  assert  his  oi 
rights  under  the  marriage  relation  for  such  a  time,  and  n 
such  circumstances,  as  to  induce  the  public  generally  to  be 
that  the  other  spouse  is  in  fact  a  single  person,  then,  as  bet 
the  spouse  so  neglecting  the  assertion  of  his  or  her  rights 
the  public,  the  coumuiuity  does  not  exist.  The  facts  in  the 
at  bar  show  clearly  that  there  has  been  such  an  omission  to  £ 
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any  rights  by  virtue  of  the  marriage,  upon  the  part  of  the  wife, 
as  would  lead  the  most  prudent  person  dealing  with  the  husband 
to  believe  his  assertion  that  he  was  in  fact  a  single  man.  It 
follows  that  as  to  those  dealing  with  the  husband  as  a  single 
person,  neither  the  community,  nor  either  member  thereof,  can 
assert  its  existence  to  the  detriment  of  those  thus  dealing  with 
the  husband." 

In  Nuhn  V.  Miller,  5  Wash.  405,  34  Am.  St.  Rep.  868,  31 
Pac.  1031,  34  Pac.  152,  the  facts  were  very  similar.  The  court 
held  the  purchaser  was  protected.  The  majority  of  the  court 
held  that  the  facts  showed  that  the  separation  was  voluntary 
and  that  both  parties  had  regarded  it  as  final  and  placed  their 
decision  principally  on  the  ground  of  estoppel,  but  partly  on  the 
ground  that  the  community  relationship,  if  it  ever  could  be 
held  to  have  existed,  had  become  abrogated  or  suspended  by  their 
own  voluntary  acts.  Stiles,  J.,  concurred  for  the  reason  given 
in  his  opinion  in  Sadler  v.  Niesz,  supra. 

In  Schwabacher  v.  Van  Reypen,  6  Wash.  154,  32  Pac.  1061, 
the  court,  purporting  to  follow  Sadler  v.  Niesz,  and  Nuhn  v. 
Miller,  supra,  held  that  a  mortgage  may  be  foreclosed,  though 
executed  by  the  husband  alone,  when  it  recited  that  the  mort- 
gagor was  an  unmarried  man,  and  there  was  no  proof  that  the 
mortgagee  had  such  knowledge  on  the  subject  as  would  lead  a 
man  of  ordinary  prudence  to  further  investigation  in  regard 
to  the  matter.  It  does  not  appear  from  the  report  where  the 
wife  was  living  at  the  time  of  the  giving  of  the  mortgage,  or 
why  she  was  not  living  with  her  husband.  But  this  case,  so 
far  as  can  be  gathered  from  the  facts  set  out,  seems  to  go  some- 
what farther  than  the  two  cases  named,  as  they  were  disposed 
of  principally  on  the  ground  of  estoppel,  while  in  this  case  no 
facts  are  recited  which  show  any  inequitable  conduct  on  the  part 
of  the  wife. 

In  Adams  v.  Black,  6  Wash.  528,  33  Pac.  1074,  it  was  held 
that  where  husband  and  wife  are  living  together,  a  deed  exe- 
cuted by  the  husband  alone  will  transfer  no  interest  in  the 
community  real  estate,  though  the  hnsband  represents  himself 
as  a  single  man  and  the  deed  so  recites.  The  court  said  that  as 
the  wife  was  living  with  her  husband,  and  the  slightest  inquiry 
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would  reveal  that  fact,  there  was  no  act  on  her  part  on  whi( 
estoppel  could  be  founded. 

In  Canadian  &  A.  Mortg.  &  T.  Co.  v.  Bloomer,  14  ^ 
491,  45  Pac.  34,  it  was  held,  following  Sadler  v.  Niesz, 
where  husband  and  wife  have  been  living  apart  for  thirty  j 
she  in  a  distant  state  and  never  visiting  her  husband,  di 
all  of  which  time  it  had  been  understood  that  he  was  a  a 
man,  she  will  be  estopped  to  claim  real  estate  mortgaged  b; 
husband  as  against  a  mortgagee  ignorant  of  her  existence. 

It  will  thus  be  seen  that  prior  to  Daly  v.  Eizzutto  it  wa 
necessary  for  the  court  of  Washington  to  pass  squarely  iipo 
question  whether  a  purchaser  from  a  husband  of  comm 
property  standing  in  his  name,  in  ignorance  of  the  exis 
of  the  wife,  or  of  facts  sufficient  to  put  him  on  notice,  is 
tected  as  against  the  wife,  who  has  been  guilty  of  no  inequi 
conduct  which  would  estop  her  to  claim  her  community  ri 
The  question  is  analogous  to  the  rights  of  a  wife  to  dow 
lands  of  her  husband,  as  to  which  it  is  generally  held  tha 
may  claim  dower  as  against  an  innocent  purchaser  from  hei 
band  in  ignorance  of  her  existence,  if  that  is  the  only  ele 
of  estoppel  in  the  case.  See  note  to  Mason  v.  Dierks  Lu 
&  Coal  Co.  26  L.R.A.(N.S.)  575,  on  estoppel  of  wife  1 
apart  from  husband  to  claim  homestead  or  dower  as  against 
chaser  ignorant  of  the  relationship.  It  should  also  be  nc 
that  Washinsrton,  unlike  Texas  and  some  other  community 
states,  has  a  statute  requiring  the  wife's  joinder  in  a  de 
community  real  estate.  Where,  by  statute,  the  wife's  jo 
is  unnecessary,  it  would  seem  to  make  no  difference  whethe 
purchaser  knew  of  the  wife's  existence  or  not,  as  the  deed  \ 
be  valid  in  either  event.  In  Daly  v.  Eizzutto,  unlike  ei 
Washington  cases,  there  was  no  element  of  estoppel  prese 
far  as  the  wife  was  concerned,  as  she  had  been  deserted,  a 
did  not  appear  that  the  husband,  at  the  time  he  held  the 
was  willing  to  resume  marital  relations.  The  decision  in  ' 
v.  RizziiTTo  might  very  well  have  been  based  on  §  8771, 
&  Eal.  Code,  mentioned  by  the  court,  and  §  8772.  The  f( 
section,  in  general  langiiaiie,  provides  for  the  protection  of 
tide  purchasers  from  persons  appearing,  on  the  face  o 
records,  to  have  good  title.     The  latter  section  provides  tb 
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one  spouse  has  the  legal  title  to  real  estate,  the  other,  who 
has  an  interest  therein  by  virtue  of  the  marital  relation,  may 
protect  it  by  filing  and  recording  in  the  auditor's  office  of  the 
county  where  the  land  lies  a  certain  instrument  setting  forth 
the  marital  relation,  etc.,  and  that  if  that  is  not  done  within 
ninety  days  from  the  date  of  the  recording  of  the  legal  title, 
an  innocent  purchaser  from  the  spouse  having  the  l^al  title 
will  be  protected. 

Cases  like  Hill  v.  Moore,  62  Tex.  610;  Saunders  v.  Isbell, 
5  Tex.  Civ.  App.  513,  24  S.  W.  307;  Hensel  v.  Kegans,  8 
Tex.  Civ.  App.  583,  28  S.  W.  705;  Attebery  v.  O'Neil,  42 
Wash.  487,  85  Pac.  270,  discussing  rights  of  innocent  pur- 
chaser from  husband  after  death  of  wife,  as  against  heirs  of 
wife  whose  interests  were  unknown  to  the  purchaser,  are  omit- 
ted. Cases  are  not  included  which  deal  merely  with  what  will 
constitute  notice  to  purchaser  of  existence  of  wife ;  but  on  effect 
of  headright  certificate  as  giving  notice  that  its  holder  is  mar- 
ried, see,  ititer  alia,  Ferguson  v.  Kentucky  Land  &  Live-Stock 
Co.  (Tex.  Civ.  App.)  25  S.  W.  1074;  Hill  v.  Moore,  85  Tex. 
335,  19  S.  W.  162 ;  Hensel  v.  Kegans,  supra. 

As  to  right  of  nonresident  wife  to  claim  community  rights, 
see,  inter  alia,  Hershberger  v.  Blewett,  46  Fed.  704;  Gratton  v. 
Weber,  47  Fed.  852 ;  Jacobson  v.  Bunker  Hill  &  S.  Min.  & 
Concentrating  Co.  3  Idaho,  126,  28  Pac.  396;  Cole  v.  His 
Executors,  7  Mart.  N.  S.  41,  18  Am.  Dec.  241;  McKcnna's 
Succession,  23  La.  Ann.  369 ;  Dixon  v.  Dixon,  4  La.  188,  23 
Am.  Dec.  478. 

Partition  of  homestead  in  community  property. 

The  following  annotation  forms  one  division  of  a  note  in  4 
L.E.A.(N.S.)  797,  on  the  broader  subject  of  partition  of  home- 
stead: 

a.  Generally. 

A  community  homestead,  on  the  death  of  a  husband  or  wife, 
is  subject  to  occupancy  of  the  survivor.  When  such  survivor 
remarries  and  afterwards  dies,  the  heirs  of  the  first  decedent 
are  entitled  to  partition  of  one  half  which  descends  to  them. 
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and  the  survivor  of  the  second  marriage  is  entitled  to  a  h< 
stead  in  the  remainder,  which  is  not  subject  to  partition  so 
as  occupied. 

Children  of  a  first  wife  have  been  held  entitled  to  a  parti 
of  their  mother's  interest  in  community  homestead  as  ags 
the  widow  of  their  father  by  a  second  marriage. 

So,  where  a  husband  and  wife  had  a  homestead  on  commu 
property,  and  the  wife  died  and  the  husband  remarried,  it 
held  that  while  he  was  living  he  had  a  homestead,  and 
children  could  not  have  the  same  partitioned;  but  upon 
death  the  land  of  their  children,  inherited  from  their  mol 
was  no  longer  subject  to  homestead  rights,  and  the  homes 
of  the  second  wife  must  come  from  the  estate  of  the  decec 
Crocker  v.  Crocker,  19  Tex.  Civ.  App.  296,  46  S.  W.  87 

A  husband  and  wife  owned  community  property.  On 
death  of  the  wife  the  husband  remarried,  and  afterwards 
leaving  his  second  wife  in  possession  of  the  homestead.  It 
held  that  on  the  death  of  their  father  the  children  were  ent: 
to  a  partition  of  their  interest  in  the  land  derived  through  1 
mother,  and  this  irrespective  of  the  question  of  homest 
Pressley  v.  Robinson,  57  Tex.  453.  This  case  was  distingui 
in  Foreman  v.  Meroney,  62  Tex.  723,  on  the  ground  that  ii 
former  case  the  homestead  was  the  community  property  oi 
husband  and  his  first  wife,  and  her  interest  passed  upon 
death  to  the  children  of  the  marriage.  The  court  said:  *' 
second  wife  had  no  children.  Here  the  homestead  was 
separate  pro])erty  of  the  husband.  The  second  wife  with 
children  has  the  same  interest  in  the  property  which  was 
sessed  by  the  first.  The  plaintiffs  are  not  claiming  as  the  1 
of  their  mother,  but  of  their  father." 

The  homestead  of  a  second  wife  and  children,  after  asi 
ing  the  part  doscendiiic:  to  the  heirs  of  the  first  wife,  was  hek 
subject  to  partition  so  long  as  the  widow  chose  to  oecup; 
McDougal  V.  Bradford,  80  Tex.  558,  16  S.  W.  619.  In 
case  a  widower  havinfi:  cominnnitv  property,  and  not  a  h 
stead,  had  children  bv  his  first  wife,  remarried  and  had  c 
children,  and  afterwards  died. 

A  decedent  left  cliildren  liv  his  first  wife  and  a  widow, 
the  homestead  was  encumbered,  w^hich  debt  was  paid  by  hii 
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ministrator,  and  the  widow  was  allowed  money  in  Hen  of  the 
homestead,  to  be  paid  after  community  debts  of  the  first  mar- 
riage were  all  paid.  It  was  held  that  the  interest  of  the  heirs 
of  the  first  wife  could  not  be  diminished  for  the  widow;  that 
the  heirs  of  the  first  wife  would  take  nothing  if  the  community 
debts  exceeded  the  entire  value;  that,  if  there  was  an  excess 
in  value  over  debts,  each  heir  of  the  first  wife  was  entitled  to 
his  proportionate  share  of  the  excess;  that  the  widow  should 
be  paid  in  full  if  it  could  be  done  with  the  remainder;  and 
that  the  balance  should  be  distributed  to  the  husband's  heirs. 
Hoffman  v.  Hoffman,  79  Tex.  189,  14  S.  W.  915,  15  S.  W.  471. 
The  court  said :  "In  this  case,  the  residence  of  the  deceased  not 
being  in  a  condition,  as  to  the  title,  to  be  treated  as  a  homestead, 
it  should  be  sold  like  other  unexempted  property.  The  allow- 
ance made  to  a  widow  in  lieu  of  a  homestead  becomes  a  sub- 
stitute for  the  homestead." 

Children  of  the  first  wife  brought  suit  against  the  widow 
by  second  marriage  for  a  partition  of  community  homestead. 
It  was  held  that  they  could  maintain  the  action  as  to  any  prop- 
ertv  inherited  from  their  mother;  but  as  to  the  homestead  in- 
terest  in  the  balance,  it  was  held  that,  if  the  estate  was  insolvent, 
the  widow  and  minor  children  took  the  fee,  and  that  neither 
could  exclude  the  other.     Putnam  v.  Young,  57  Tex.  461. 

In  an  action  by  heirs  of  a  deceased  husband  for  partition  of 
a  community  homestead,  the  defense  by  the  widow,  who  was  a 
second  wife,  that  plaintiffs  had  received  more  than  their  share 
by  advancements,  was  sustained.  It  was  held  that  there  was  not 
more  than  enough  to  satisfy  the  portions  due  the  children  by  the 
second  marriage  after  deducting  the  homestead,  which  was  not 
subject  to  distribution.     Harris  v.  Reed,  47  Tex.  523. 

The  surviving  husband  or  wife,  in  regard  to  their  community 
homestead,  is  held  entitled  to  occupy  the  same,  and  may  resist 
partition. 

So,  it  was  held  that  the  right  of  an  heir  to  partition  the  home- 
stead was  subject  to  the  right  of  its  use  and  occupation  of  the 
surviving  parent  and  minor  children,  and  so  long  as  it  was 
occupied,  whether  by  order  of  the  probate  court  having  charge 
of  the  minors,  or  not,  it  could  not  be  partitioned  or  devested  of 
its  homestead  character.     Adair  v.  Hare,  73  Tex.  273,  11  S. 
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}  W.  320.     Ill  this  case  a  community  homestead  was  ocen 

J  by  a  widower  and  his  family,  some  of  whom  were  minors. 

of  the  daughters  brought  an  action  against  the  father 
children  for  partition. 
f  And  a  widow  occupying  a  community  homestead  on  part 

with  the  heirs  of  the  husband  by  a  prior  marriage  was  heh 

titled  to  have  her  husband's  interest  set  aside  and  to  retail 

homestead  so  long  as  she  chose  to  occupy  it.    Gilliam  v.  ] 

.  58  Tex.  298.     The  court  said :  "Whilst,  under  our  statui 

descent  and  distributions,  the  fee  of  the  land  thus  set  apart 

homestead  descended  at  the  death  of  Richard  Gilliam  tc 

heirs  at  law,  who  are  among  the  appellees  herein,  yet  it  d: 

subject  to  the  homestead  rights  of  the  widow.    Const.  1 

art.  16,  §  52.    And  no  partition  of  it  can  take  place  unti 

ceases  to  occupy  it  as  a  homestead.     .     .     .    The  Constiti 

refers  in  its  terms  only  to  a  descent  of  the  land  to  the  1 

;;  of  one  of  the  spouses  occupying  it  at  the  time  of  such  death 

y  homestead,  and  prohibits  its  partition  among  the  heirs  of 

I  decedent  during  the  lifetime  of  the  survivor,  or  as  long  2 

'  or  she  may  choose  to  occupy  it  as  a  homestead.     In  this  cas< 

decedent  was  Richard  Gilliam,  and  it  was  to  parties  claii 
as  heirs  of  his  estate  that  the  partition  is  prohibited,  not  to  1 
claiming  an  interest  in  the  land  through  other  titles.  H< 
the  appellees  were  not  entitled  to  have  the  undivided  int 
inherited  by  them  from  their  father  set  apart  to  them.  But 
claimed  by  them  through  their  deceased  mother  was  dei 
by  title  in  which  Richard  Gilliam  had  no  interest  at  the  tin 
his  death,  and  was  subject  to  a  severance  from  the  balanc 
the  land  and  a  partition  amongst  them.'' 

In  Rogers  v.  Trevathan,  67  Tex.  406,  3  S.  W.  569,  when 
testator  gave  to  each  of  his  five  children  108  acres  of  a  tra^ 
640  acres,  and  tlie  reniainiuG:  100  acres,  on  which  the  h 
stead  was  situated,  to  his  wife  for  life  with  remainder  to 
of  liis  dauGfhters,  the  court  said :  "The  entire  tract  of  640  a 
of  which  the  land  in  controversy  is  a  part,  was  comniv 
property,  and  of  that  Mrs.  Gall  ion  o^vned  one  half.  By 
terms  of  this  will,  as  found,  the  testator  gave  of  that  tra< 
each  of  his  five  children  108  acres,  and  the  remaining: 
acres,  embracing  that  part  used  as  homestead,  he  gave  tc 
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wife  during  her  life,  with  remainder  to  Mrs.  Trevathan.  This 
clearly  evidenced  the  intention  of  the  testator  to  dispose  of 
property  which  was  not  his  own,  and  at  the  same  time  to  confer 
upon  his  wife  a  right  which  she  would  not  have  if  his  estate 
was  solvent;  for,  under  the  law  then  in  force,  the  homestead 
belonging  to  a  solvent  estate  would  have  been  subject  to  parti- 
tion as  other  real  property."  This  estate  vested  prior  to  the 
Constitution  of  1876.  The  widow,  having  elected  to  take  under 
the  will,  was  held  estopped  by  the  partition  therein  made  and 
adopted  by  her. 

An  agreement  for  partition  has  been  held  binding. 

In  Watson  v.  Rainey,  69  Tex.  319,  6  S.  W.  840,  where  the 
father  died,  and  the  widow  and  children  made  an  agreement  for 
the  partition  of  his  estate,  the  widow  to  take  half  of  the  prop- 
erty, which  was  community,  and  the  four  children  the  residue, 
it  was  held  that  this  agreement  bound  the  children  to  pay  one 
half  of  the  debts  of  the  estate  in  so  far  as  the  share  of  the  estate 
received  by  them  would  do  this,  but  no  farther. 

h.  Abatulantnent  or  sale. 

In  Texas,  where  the  surviving  husband  or  wife  abandoned 
the  homestead,  the  same  was  held  to  be  subject  to  partition. 

So,  where  the  survivor  in  community  homestead  property 
abandoned  the  same,  it  was  held  that  the  heirs  who  took  the  in- 
terest of  the  deceased  were  entitled  to  a  partition.  Bell  v. 
Schwarz,  37  Tex.  572. 

A  husband  and  wife  occupied  community  land,  and  on  the 
wife's  death  he  remarried  and  after\vards  died,  and  the  land 
was  divided,  giving  the  cliildren  of  the  first  marriage  125  acres 
as  their  mother's  community  interest,  and  the  remainder  was 
set  apart  to  the  widow  and  children  as  a  homestead,  but  was 
abandoned  by  the  widow.  In  a  suit  for  partition,  by  the  heirs 
of  the  first  wife,  it  was  held  that  the  minor  children  of  the 
second  wife  could  not  claim  anv  homestead  interest  where  there 
was  no  order  of  the  probate  court  setting  it  aside  to  the  guard- 
ian for  occupancy,  under  Tex.  Const.  1876,  art.  16,  §  52;  and 
the  child  of  the  widow  was  held  entitled  to  her  interest;  and, 
as  the  law  gave  the  surviving  wife  and  minor  children  an  ab- 
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solute  title  in  the  homeBtead^  the  wife  had  one  fifth  and 
four  minor  children  four  fifths,  and  on  the  death  of  the  w 
her  child  was  entitled  to  two  fifths.    Gkines  v.  Gaines,  4 
Civ.  App.  408,  23  S.  W.  465.     This  title  by  descent  atta 
prior  to  the  adoption  of  the  Constitution  of  1876. 

And  where  a  wife  devised  her  share  in  community  proj 
to  her  children,  and  her  husband  married,  and  the  homes 
was  set  apart  to  his  widow,  the  children  were  entitled  to  a 
tition  of  their  share  in  the  community  property  as  a  homest 
and,  where  the  widow  remarried  and  abandoned  the  homes 
it  was  held  that  the  heirs  could  have  the  remainder  of  the  i 
partitioned.  Craddock  v.  Edwards,  81  Tex.  609,  17  S, 
228. 

The  sale  or  mortgage  of  the  homestead  by  a  surviving 
band  or  wife,  or  by  husband  and  wife,  is  held  to  entitle  the 
chaser  to  a  partition  as  against  the  heirs. 

So,  where  a  husband  and  wife  owned  a  homestead  in 
munity  property,  and  the  wife  died,  and  the  husband  i 
a  deed  of  trust  on  his  property,  it  was  held  that  the  purcl 
under  the  deed  of  trust  was  entitled  to  a  partition  as  ag 
the  heirs  of  the  wife.  It  was  further  held  that  the  hus 
had  the  power  to  dispose  of  his  homestead,  and  that  the  chil 
had  no  homestead  right  in  the  home  of  their  father  or  mo 
and  their  homestead  right,  if  any,  must  be  asserted  by  a  gi 
ian,  if  minors,  properly  appointed  by  the  court.  Lee  v.  Bi 
&  A.  Mortg.  Co.  25  Tex.  Civ.  App.  481,  61  S.  W.  134. 

And  where  a  widow  conveyed  community  homestead  in  i 
faction  of  communitv  debts,  it  was  held  that  the  land  was 
ject  to  partition  at  tlie  instance  of  the  purchaser,  notwithsi 
ing  the  heirs  were  entitled  to  a  homestead  in  the  husband's  s 
of  the  land.  King  v.  Summen^ille  (Tex.  Civ.  App.)  80  S 
1050,  affirmed  in  98  Tex.  332,  83  S.  W.  680.  The  < 
said :  '^The  property  in  controversy  is  subject  to  partition, 
inhibition  in  the  Constitution  of  Texas  as  to  partition  o: 
homestead  has  reference  to  the  heirs  of  decedent,  and  n 
those  claiming  interest  in  the  land  through  other  titles, 
property  of  an  outside  party  cannot  be  tied  up  with  that  o 
heirs  of  a  decedent,  and  held  by  them  as  a  homestead." 

And  where  a  surviving  husband  disposed  of  his  commi 
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interest  in  the  homestead,  it  was  held  that  the  purchaser  became 
a  tenant  in  common  with  the  children  who  inherited  their 
mother's  interest,  and  that  he  was  entitled  to  partition  of  the 
property.  Hartman  v.  Thomas,  37  Tex.  90.  The  court  said : 
"As  we  have  before  said,  the  children  could  not  control  the 
father  in  the  disposition  of  the  homestead,  but  they  could  con- 
trol him  in  any  effort  to  sell  the  estate  which  descended  to 
them." 

The  purchaser  of  a  community  homestead  from  the  widower 
brought  suit  against  his  children  to  quiet  title.  They  asserted 
a  right  of  partition,  claiming  the  whole.  It  was  held  that 
where  the  estate  was  insolvent,  as  in  this  case,  the  father  had 
the  right  to  sell  to  pay  community  debts.  Ashe  v.  Yungst,  65 
Tex.  631.  The  court  said:  "The  present  Constitution  gives 
to  the  father  or  mother,  surviving,  the  right  to  occupy  the  home- 
stead without  reference  to  the  ownership  of  the  fee,  and  this 
right  either  of  them  may  decline  to  exercise,  in  which  event 
the  property,  under  the  terms  of  the  Constitution,  would  become 
subject  to  partition  if  children  of  the  deceased  parent  take  any 
part  of  it  by  inheritance.  Adult,  as  well  as  minor  heirs,  would 
partake  in  such  partition  on  equal  terms,  unless  the  plain  lan- 
guage of  the  Constitution,  which  declares  that  'the  homestead 
shall  descend  and  vest  in  like  manner  as  other  real  property 
of  the  deceased,  and  shall  be  governed  by  the  same  laws  of 
descent  and  distribution,'  is  to  be  disregarded.  ...  It  is 
unnecessary  to  consider  how  far  the  rules  laid  down  in  ref- 
erence to  the  homestead  set  apart  to  a  widow  and  minor  children 
under  former  laws,  or  vesting  in  them  under  act  of  August  15, 
1870,  can  be  applied,  under  the  present  Constitution,  where  an 
estate  is  insolvent;  for  the  facts  of  this  case  do  not  bring  it 
within  these  rules." 

Where  a  husband  and  wife  were  in  possession  of  community 

property  as  a  homestead,  and  the  wife  devised  her  interest  to 

her  minor  child  by  a  former  husband,  it  was  held  that  the 

surviving  husband  had  the  right  to  use  and  occupy  the  premises 

as  a  homestead,  and  the  child  could  not  claim  partition  so  long 

as  the  surviving  husband  continued  to  occupy  and  use  it;  and 

that,  on  a  conveyance  by  the  husband  to  another  party,  his 

grantee  and  the  child  were  tenants  in  common,  and  the  child 
M.  R.— 64. 
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•  • 

^  was  entitled  to  a  partition.     Foster  v.  Johnson,  89  Tex. 

36  S.  W.  67. 

The  purchaser  of  community  interest  in  the  homestead  f  i 
divorced  husband  was  held  to  have  sufficient  title  to  maini 
suit  for  partition. 

So,  where  parties  having  a  homestead  were  divorced,  ai 
provision  was  made  for  the  property,  but  the  children 
placed  in  the  care  of  their  mother,  who  remained  on  the  1 
stead  supporting  them,  it  was  held  that  the  husband  ha 
right  to  sell  the  community  interest,  and  that  the  home 
was  subject  to  partition.  Kirkwood  v.  Domnau,  80  Tex. 
26  Am.  St.  Rep.  770,  16  S.  W.  428.  In  this  case  the 
band  gave  a  mortgage  upon  the  property,  and  the  pure 
sued  the  wife  for  partition.  It  was  held  that,  as  the  lan< 
not  divisible,  it  should  be  sold ;  but  that  the  costs  should  i 
taxed  against  the  wife's  share. 

Effect  of  conveyance  of  conttnunity  property  hy  husband  to 

The  following  annotation  forms  one  division  of  a  n( 
69  L.R.A.  353,  on  the  general  question  of  effect  of  conve 
by  husband  to  wife : 

The  rule  which  permits  the  husband  to  make  valid  conve 
to  his  wife  applies  to  property  in  which  they  have  a  coi 
interest. 

A  gift  by  a  man  to  his  wife  of  the  community  prope 
valid.  Higgins  v.  Higgins,  46  Cal.  259 ;  Jackson  v.  Tor 
83  Cal.  521,  23  Pac.  695 ;  Carter  v.  McQuade,  83  Cal.  2^; 
Pac.  348. 

A  gift  by  a  man  to  his  \vife  of  the  community  propei 
purchasing  real  estate  and  having  the  title  transferred  to 
valid.     Peck  v.  Brummagim,  31  Cal.  440;  Wright  v.  V 
(Cal.)  41  Pac.  695;  Alferitz  v.  Arrivillaga,  143  Cal.  6^ 
Pac.  657. 

If  a  man  causes  a  deed  for  property  purchased  with 
munity  funds  to  be  made  to  his  wife  reciting  that  it  is  f< 
separate  use,  the  title  will  vest  in  her  as  her  separate  < 
McCutcheu  v.  Purinton,  84  Tex.  604,  19  S.  W.  710. 

The  husband  may,  by  direct  conveyance,  convert  comn 
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property  into  separate  estate  of  his  wife.  Story  v.  Marshall, 
24  Tex.  305,  76  Am.  Dec.  106 ;  Smith  v.  Boquet,'  27  Tex.  507 ; 
Lewis  V.  Simon,  72  Tex.  470,  10  S.  W.  554;  Callahan  v. 
Houston,  78  Tex.  494,  14  S.  W.  1027. 

And  a  deed  of  community  property  will  convert  it  into 
separate  estate.  Hunter  v.  Hunter  (Tex.  Civ.  App.)  45  S.  W. 
820. 

A  deed  by  a  man  to  his  wife  of  community  property  will  vest 
the  title  in  her  as  against  his  subsequent  grantees.  Taylor  v. 
Opperman,  79  Cal.  468,  21  Pac.  869. 

But  the  presumption  that  the  property  became  the  separate 
property  of  the  wife  may  be  rebutted.  Smith  v.  Strahan,  25 
Tex.  103. 

And  a  conveyance  by  a  man  to  his  wife  of  community  prop- 
erty may  be  shown  by  parol  evidence  not  to  have  been  intended 
to  become  her  separate  estate,  notwithstanding  the  deed  recites 
the  consideration  paid  out  of  her  separate  property,  where  the 
recital  of  consideration  was  without  the  knowledge  of  the  gran- 
tor.   Kahn  v.  Kahn  (Tex.  Civ.  App.)  56  S.  W.  946. 

If  the  property  is  purchased  with  community  money,  and,  at 
the  instance  of  the  husband,  conveyed  to  the  wife,  the  presump- 
tion is  that  the  property  remains  community  property ;  but 
this  presumption  may  be  rebutted.  Hall  v.  Hall,  52  Tex.  294, 
36  Am.  Rep.  725. 

Community  property  conveyed  by  the  husband  to  a  third 
person,  and  by  the  latter  to  the  Avife,  remains  conmiunity  prop- 
erty. Parker  v.  Chance,  11  Tex.  513.  The  court  says  it  is 
immaterial  whether  the  reconveyance  be  to  the  wife  or  husband, 
or  whether  it  be  in  the  name  of  cither  or  both,  the  property 
conveyed  belongs  to  the  community.  The  direction  of  the  hus- 
band that  the  deed  shall  be  made  out  in  the  name  of  the  wife 
is  not  of  itself  sufficient  to  rebut  the  presumption  that  the  prop- 
erty belongs  to  the  community.  When  the  husband  intends  to 
relinquish  his  right  in  the  comnumity  property  and  transfer  it 
to  his  wife,  his  act  must  be  explicit  and  such  as  to  leave  no  doubt 
as  to  his  intentions.  A  mere  transfer  of  the  property  to  a 
stranger,  with  directions  to  reconvey  to  the  wife,  will  not  ac- 
complish the  object,  and  show  that  a  donation  was  intended. 

The  presumption  is  that  purchases  by  a  man  in  the  name  of 
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his  wife  with  community  funds  do  not  change  the  charade 
the  community  property.  Smith  v.  Strahan,  16  Tex.  314 
Am.  Dec.  622 ;  Higgins  v.  Johnson,  20  Tex.  389,  70  Am.  \ 
394. 

But  this  presumption  may  be  rebutted  by  proof  of  inten 
to  make  the  property  her  separate  estate.  Higgins  y.  John 
20  Tex.  389,  70  Am.  Dec.  394. 

So,  in  Story  v.  Marshall,  24  Tex.  305,  76  Am.  Dec. 
the  court  says,  in  the  absence  of  any  intention  outside  of 
deed  it  must  be  taken  as  evidencing  the  intention  which  upo: 
face  it  imports ;  that  is,  to  convey  to  the  wife  the  estate  oi 
husband  in  the  property.  The  court  further  says,  such  a  ( 
must  have  been  intended  to  have  some  operation  upon  the  ei 
of  the  grantor,  and  that  must  be  taken  to  have  been  to  ch: 
the  estate  from  community  into  separate  property  of  the  \ 
in  the  absence  of  evidence  of  any  other  or  different  purpos 
the  making  of  the  conveyance.  To  deny  it  that  effect  w 
*'  be  to  render  the  deed  wholly  inoperative  and  void. 

The  gift  of  homestead  property  by  a  husband  to  his  wife  ^ 
in  her  the  legal  estate  subject  to  his  rights  in  the  homesi 
Oaks  V.  Oaks,  94  Cal.  66,  29  Pac.  330 ;  Re  Lamb,  95  Cal. 
30  Pac.  568. 

Where,  by  statute,  a  husband  and  wife  may  enter  into 
agreement  or  transaction  with  each  other  respecting  proj 
which  either  might  if  unmarried,  a  conveyance  to  his  wifi 
a  man,  of  property  upon  which  he  has  declared  a  homesi 
will  vest  the  title  in  her,  so  that  upon  their  separation  she 
be  the  former  owner,  within  the  provision  of  a  statute  requi 
the  court  to  assign  homestead  property  to  the  former  owner  i 
dissolving  a  marriage.  Burkett  v.  Burkett,  78  CaL  31 
L.R.A.  781,  12  Am.  St.  Rep.  58,  20  Pac.  715. 

A  conveyance  of  the  homestead  by  the  husband  to  the 
does  not  render  it  liable  to  her  prior  debts.     Green  v.  Fa 
53  Iowa,  426,  5  N.  W.  557. 

Under  a  statute  requiring  the  acknowledgment  of  both 
hand  and  wife  to  convey  the  homestead,  the  acknowledgme: 
the  wife  is  not  necessary  when  the  homestead  is  convevc 
her  by  her  husband.     Furrow  v.  Athey,  21  Neb.  671,  59 
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Hep.  867,  33  If.  W.  208 ;  Harsh  v.  Griffin,  72  Iowa,  608,  34 
N.  W.  441. 

If  the  wife  declares  a  homestead  upon  property  which  has 
been  given  her  by  her  husband  the  title  thereto  upon  the  death 
of  the  wife  becomes  vested  in  the  husband.  Ions  v.  Harbison, 
112  Cal.  260,  44  Pac.  572. 

ElJect  of  husband*s  insanity. 

The  following  cases  on  the  effect  of  husband^s  insanity  on 
community  property  form  one  division  of  a  note  in  34  L.R.A. 
223,  on  the  broader  question  of  effect  of  husband's  insanity  on 
wife's  disability  of  coverture : 

During  the  insanity  of  the  husband  the  wife  is  the  head  of 
the  family,  and  as  such  head  has  the  legal  right  to  dispose  of 
80  much  of  the  common  property  of  husband  and  wife  as  may 
be  necessary  to  supply  the  wants  of  herself  and  his  and  her 
children.    Forbes  v.  Moore,  32  Tex.  195. 

And  no  recovery  can  be  had  by  a  husband  who  had  been 
insane,  after  his  recovery,  from  persons  employed  by  his  wife 
during  his  insanity  to  dispose  of  community  property  for  the 
support  of  herself  and  children,  unless  there  was  an  unnecessary 
squandering  of  the  property  by  them.     Ibid. 

But  the  rule  that  the  wife  may  sell  community  property  or 
the  property  of  her  husband  where  he  is  insane  springs  only 
from  the  necessity  of  the  family  to  have  a  support,  and  would 
not  apply  where  the  sale  would  deprive  the  family  of  the  only 
piece  of  property  which  could  have  contributed  to  its  support. 
Heidenheimer  v.  Thomas,  63  Tex.  287. 

And  the  vnfe  of  an  insane  man  has  no  power  to  dispose  of 
community  property  or  the  separate  property  of  her  husband, 
where  the  statute  makes  provision  for  the  support  of  the  family 
and  the  education  of  the  children.     Ibid. 

iVnd  a  deed  made  by  a  husband  and  wife  of  the  homestead 
when  the  husband  is  non  compos  mentis,  for  the  purpose  of  the 
payment  of  a  debt  already  due  from  the  husband,  is  invalid  and 
ineffectual  to  transfer  her  homestead,  though  she  properly  ac- 
knowledged it,  where  the  homestead  constituted  her  entire 
property.     Ibid. 


In  Heidenhcimer  v,  Thomfts,  supra,  Forbes  v.  Moore, 
was  criticised,  the  court  saying  that  it  did  not  appear  i 
case  that  the  wife  had  disposed  of  any  property,  and  1 
marks  made  in  the  course  of  the  opinion,  so  far  as  w 
Been  from  the  record,  were  not  necessary  to  the  decision 
cause. 

Liability  of  community  property  to  mieceSBion  tax. 


In  the  case  of  Re  MofEtt,  153  Cal.  359,  20  L.R.A.( 
207,  95  Pac.  653,  1025,  it  is  held  that  the  wife,  up. 
death  of  the  husband,  takes  his  half  of  the  community  a 
within  the  meaning  of  a  statute  taxing  all  property  whicl 
pass  by  the  intestate  laws  from  one  who  shall  die  seised  i 
sessed  of  the  same. 

Aside  from  Ke  MofHtt  and  its  companion  cases,  Ke  Sin; 
Cal.  365,  95  Pac.  «55,  and  People  v.  Lebus  (Cal.)  91 
1118, — which  depend  upon  the  Aloffitt  Case  for  their 
and  decision, — but  two  cases  have  been  found  which  paai 
the  question  whether  community  property  is  liable  to 
cession  tax;  and  these  come  to  a  different  conclusion  in 
Moffitt  Case. 

The  first  case  is  Marshall's  Succession,  118  La.  212, 
778,  where  it  appeared  that  a  person  died  intestate  lea 
widow  and  children,  and  no  property  other  than  that  h 
community.  In  an  effort  to  collect  an  inheritance  tax, 
held  that  the  surviving  spouse  did  not  acquire,  in  uaufm 
estate  of  the  deceased  spouse  by  inheritance,  and  hence  th( 
of  usufruct  in  such  case  is  not  subject  to  the  tax  impoi 
inheritances.  The  court,  in  giving  the  reason  for  its  de 
said :  "It  is  true  that  the  right  of  usufruct  which  is  vet 
the  surviving  spouse  ia  defeasible  at  the  will  of  the  de< 
but  it  is,  nevertheless,  a  right  conferred  by  the  law,  which 
into  and  forms  part  of  the  marriage  contract,  and  of  whi 
survivor  can  be  deprived  by  no  one  save  the  deceased  fl 
and  it  seems  to  us  hardly  correct  to  say  that  the  sui 
spouse  necessarily  takes  the  usufruct  by  inheritance  frc 
deceased,  because  the  latter  baa  not  made  a  testamentary 
sition  to  the  contrary.     At  all  events,  it  is  a  matter  with 
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control  of  the  lawmakers,  and  they  have  thought  proper  to  say 
that  the  surviving  spouse  shall  'hold'  the  usufruct  (exoept  where 
the  deceased  spouse  has,  by  will,  exercised  the  right  of  disposing 
of  it),  and  shall  take  from  the  deceased  spouse  'by  inheritance' 
only  in  default  of  descendants,  ascendants,  or  collateral  rela- 
tives." 

The  second  case  is  that  of  Kohny  v.  Dunbar,  21  Idaho,  258, 
39  L.R.A.(KS.)  1107,  121  Pac.  544,  Ann.  Cas.  1913D,  492, 
in  which  it  is  held  that  under  the  provisions  of  an  inheritance 
tax  law  that  all  property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  the  state  from  any  person  who  may  die  seised 
or  possessed  of  the  same  while  a  resident  of  the  state  shall  be 
subject  to  an  inheritance  tax,  the  one  half  of  the  community 
property  which  vests  in  the  survivor  of  a  commimity,  subject 
to  the  community  debts,  is  not  subject  to  such  tax. 

In  Re  Majot,'l99  N.  Y.  29,  29  L.R.A.(N.S.)  780,  92  X. 
E.  402,  where  certain  property  acquired  in  a  state  where  the 
law  gave  the  wife  no  community  interest  in  her  husband's 
property  was  claimed  to  be  exempt  from  the  transfer  tax  by 
virtue  of  the  laws  of  the  country  where  the  husband  and  wife 
had  previously  lived  and  were  married,  and  which  gave  tlie 
wife  community  interest  in  it,  the  decision  that  such  property 
was  subject  to  the  tax  was  based  on  the  grounds  that  the  laws  of 
such  foreign  country  had  no  extraterritorial  effect.  The  court 
declined  to  decide  as  to  whether  the  community  interest  of  a 
wife  in  the  property  of  the  husband,  under  the  law  of  such 
foreign  country,  is  such  as  to  constitute  her  the  present  and 
continuing  owner  during  their  married  life,  of  an  undivided 
one-half  interest  in  his  personal  property  acquired  during  his 
residence  in  such  foreign  country. 

II.  What  is  community  property? 

Character  of  property  as   commtinity   ar  separate   where   title  is 
initiated  before  marriaffe,  hut  not  completed  until  after. 

The  following  annotation  appears  with  the  case  of  Teynor 
V.  Heible,  74  Wash.  222,  133  Pac.  1,  46  L.R.A.(N.S.)  1033, 
in  which  it  is  held  that  government  land  secured  by  homestead 
entry  by  a  man  who  was  unmarried  when  his  entry  was  made 


i 
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is  separate  property,  although  he  married  before  making  fi 
proof  and  securing  his  patent: 

It  is  a  general  rule,  sustained  by  practically  every  case 
I  which  the  question  is  raised,  that  where  one  spouse  before 

*  marriage  has  acquired  equitable  right  to  property,  which  is  f 

fected  after  the  marriage,  the  property  is  separate,  and 
community, 

'  Harris  v.  Harris,  71  Cal.  314, 12  Pac.  274;  Morgan  v.  Lor 

!  80  Cal,  317,  22  Pac,  253 ;  Re  Lamb,  95  Cal.  397,  30  Pac.  5i 

Re  Boody,  119  Cal.  402,  51  Pac.  634;  Humbird  Lumber  Co 
Doran,  24  Idaho,  507,  135  Pac.  66 ;  Lawson  v.  Ripley,  17  '. 
238 ;  Barbet  v.  Langlois,  5  La,  Ann.  212 ;  Morgan's  Successi 
12  La.  Ann.  153;  Wade's  Succession,  21  La.  Ann.  343;  M 
lenka  v.  Downing,  59  Tex.  32;  Welder  v.  Lambert,  91  T 
610,  44  S.  W.  281 ;  Gardner  v.  Burkhart,  4  Tex.  Civ.  A 
590,  23  S.  W.  709 ;  Texas  &  N.  O.  R.  Co.  v.  Speights,  —  T 
Civ.  App.  — ,  59  S.  W.  572,  reversed  on  other  grounds  in 
Tex.  350,  60  S.  W.  659 ;  Laufer  v.  Powell,  30  Tex.  Civ.  A 
604,  71  S.  W.  549 ;  Alford  Bros.  v.  Williams,  41  Tex.  Civ.  A 

J  436,  91  S.  W.  636 ;  Forker  v.  Henry,  21  Wash.  235,  57  I 

811 ;  Rogers  v.  Minneapolis  Threshing  Mach.  Co.  48  Ws 
19,  92  Pac.  774,  95  Pac.  1014.     See  also  Lake  v.  Lake,  52  ( 
428;  Lake  v.  Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac.  74. 
Thus,  in  Forker  v.  Henry,  21  Wash.  235,  57  Pac.  811, 
court  said : 

"It  would  seem  that,  under  the  homestead  laws,  reside 
and  improvement  are  required  as  conditions  precedent  to 
grant  of  the  title.     It  is  evidence  that  equities  attach  upon  si 
settlement  and  improvement  which  entitle  the  settler  to 
continued  possession  and  ultimate  title.    A  consideration  of 
authorities  from  those  states  in  which  the  community  prope 
law  exists  seems  to  establish  the  principle:    *If  either  spo 
before  the  marriage  has  acquired  an  equitable  right  to  propei 
which  is  perfected  after  marriage,  the  property  is  separa 
There  is,  perhaps,  considerable  uncertainty  as  to  a  iinifc 
rule  concerning  the  right  of  the  community  to  reimbursem 
out  of  the  separate  estate  of  the  spouses  benefited,  for  expe 
itures  of  money  and  time  and  effort  made  in  perfonning  c 
ditions  and  perfecting  and  completing  the  title.     But  the  r 
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also  seems  to  prevail  in  favor  of  the  community  as  to  the  title 
initiated  during  the  community,  and  perfected  after  the  dis- 
solution of  the  marriage.  In  the  first  case,  the  title  takes 
effect  as  of  time  before  the  community,  and  the  property  is 
therefore  separate;  and  in  the  other  as  of  a  time  during  the 
community,  and  is  therefore  community  property." 

So,  in  Welder  v.  Lambert,  91  Tex.  510,  44  S.  W.  281,  the 
court  said:  "Power  was  single  when  it  [the  contract  for  the 
lands]  was  entered  into,  and  the  right  to  earn  the  lands  acquired 
by  it  was  his  separate  property.  The  title  relates  to  its  origin, 
and  must  take  the  impress  of  its  character  from  it." 

And  in  Re  Lamb,  95  Cal.  397,  30  Pac.  568,  the  court  said : 
"The  land  in  controversy  was  not  community  property  at  the 
date  when  the  deceased  made  and  recorded  her  declaration 
claiming  the  same  as  a  homestead,  but  it  was  the  separate  proi> 
erty  of  the  petitioner.  The  petitioner  had,  before  his  marriage, 
made  application  to  enter  the  land  as  a  homestead  under  the 
laws  of  the  United  States ;  and  although  he  had  not,  at  the  time 
of  such  marriage,  fully  completed  the  term  for  which  he  was 
to  reside  upon  and  cultivate  it,  so  as  to  entitle  him  to  receive 
a  patent  therefor  from  the  United  States,  still  he  had  fully 
performed  all  of  the  conditions  required  of  him  by  such  laws 
up  to  that  date,  and  by  his  prior  acts  of  entry,  residence,  and 
cultivation,  he  had  acquired  an  equitable  interest  in  the  land, 
which,  of  course,  was  his  separate  property,  and  to  which  the 
legal  title  afterwards  conveyed  by  the  patent  related ;  and  that 
which  was  before  separate  property,  to  which  he  had  but  an 
equitable  title,  was,  after  the  issuance  of  such  patent,  still  his 
separate  property,  and  held  by  him  under  the  legal  title  con- 
veyed by  such  patent." 

A  woman's  interest  in  a  headright  certificate  issued  after 
her  second  marriage  to  the  heirs  of  her  first  husband  becomes 
her  separate  property.  Laufer  v.  Powell,  30  Tex.  Civ.  App. 
604,  71  S.  W.  549. 

The  filing  of  another  application  during  the  existence  of  the 
marriage,  for  the  land  in  question,  together  with  an  additional 
tract,  does  not  deprive  the  land  of  its  character  as  separate 
property,  where  the  first  application  was  filed  before  the  mar- 
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man  \\nll  not  cause  the  land  to  be  his  separate  property,  where 
he  was  married  before  actual  location  was  made.  Phillips  v. 
Palmer,  66  Tex,  Civ.  App.  91,  120  S.  W.  911.  This  decision 
is  based  upon  the  ground  that  the  certificate  before  location 
was  personal  property,  and  under  the  express  terms  of  the 
Texas  statute,  personal  property  of  the  spouses  before  marriage 
became  common  property. 

So,  mere  possession  of  the  land  by  a  partnership  of  which 
the  husband  was  a  member  is  not  sufficient  to  overcome  the 
presumption  that  the  land,  patents  for  which  were  applied  for 
and  acquired  long  after  marriage,  became  community  property. 
Re  Boody,  113  Cal.  682,  45  Pac.  868. 

And  mere  possession  by  a  single  man,  without  any  title,  of 
lands  purchased  subsequent  to  marriage,  with  common  funds, 
does  not  make  the  lands  separate  property.  Johnson  v.  John- 
son, 11  Cal.  200,  70  Am.  Dec.  774;  Pancoast  v.  Pancoast,  57 
Cal.  320. 

So,  the  mere  payment  of  the  surveyors  by  one  of  the  spouses 
before  marriage  will  not,  however,  deprive  the  land  of  its  char- 
acter as  community  property.  Mills  v.  Brown,  69  Tex.  244,  6 
S.  W.  612. 

In  Davidson  v.  Woodward,  84  C.  C.  A.  495,  150  Fed.  915, 
writ  of  certiorari  denied  in  209  IJ.  S.  547,  52  L.  ed.  920,  28 
Sup.  Ct.  Rep.  758,  the  general  rule  was  recognized,  but  held 
not  to  apply  where  a  contract  for  the  purchase  of  certain  lots 
was  made  before  the  marriage,  but  was  abandoned,  and  subse- 
quent to  marriage  another  contract  was  made,  and  the  property 
was  paid  for  by  community  funds. 

In  Wadkins  v.  Producers'  Oil  Co.  130  La.  308,  57  So. 
937,  affirmed  in  227  U.  S.  368,  57  L.  ed.  551,  33  Sup. 
Ct.  Rep.  380,  the  settlement  was  made  before  the  entry- 
man's  marriage,  but  the  marriage  and  the  death  of  the 
wife  both  occurred  between  the  time  of  the  application  for  the 
preliminary  homestead  entry  and  final  proof.  In  such  a  case 
it  was  held  that  the  land  did  not  fall  into  the  community.  The 
real  point  at  issue  in  this  case,  however,  was  the  effect  of  the 
dissolution  of  the  community  between  the  time  of  the  prelimin- 
ary application  and  the  final  proof.  This  is  the  question  dis- 
cussed in  the  note  to  Creamer  v.  Briscoe,  17  L.R.A.(N.S.)  154. 
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after  marriage,  and  part  of  the  remaining  instalments  are  paid 
by  the  money  of  his  wife,  and  part  by  community  money. 
Woodward  v.  Davidson,  160  Fed.  840. 

In  the  case  of  Morgan  v.  Lones,  80  Cal.  317,  22  Pac.  253, 
it  was  determined  that  the  occupant  of  lands  for  whose  benefit 
the  town  site  acts  were  passed  had  an  equitable  interest  in  the 
lands,  and,  if  such  occupant  is  an  unmarried  woman,  and  mar- 
ries, such  interest  is  her  separate  property;  and  this  is  so,  al- 
though the  patent  from  the  government  to  the  municipal  au- 
thorities has  not  issued  and  the  husband  advanced  the  funds 
necessary  to  get  a  conveyance  from  the  municipal  authorities. 

In  Louisiana,  however,  it  is  the  rule  that  if  the  property  or 
any  part  of  it  is  paid  for  by  community  money,  the  community 
is  to  be  reimbursed  to  that  extent  Barbet  v.  Langlois,  5  La. 
Ann.  212;  Morgan's  Succession,  12  La.  Ann.  153. 

In  the  following  cases  the  court  held  that  although  the  pre- 
liminary steps  for  acquiring  the  land  were  taken  before  mar- 
riage, and  the  title  acquired  during  the  existence  thereof,  never- 
theless the  property  fell  into  the  community;  but,  as  will  be 
seen,  there  were  peculiar  facts  in  each  case  which  may  tend 
to  distinguish  them. 

In  Hawkins  v.  Stiles,  —  Tex.  Civ.  App.  — ,  158  S.  W.  1011, 
the  statute  provided  that  any  settler  on  certain  lands  was  en- 
titled to  purchase  not  to  exceed  160  acres  at  50  cents  per  acre 
upon  his  having  the  land  surveyed  and  the  field  notes  returned 
to  the  General  Land  Office  before  a  fixed  date, — ^the  payment 
of  tlie  50  cents  per  acre  also  to  be  made  before  such  date.  Cer- 
tain settlers  having  had  their  lands  surveyed  and  the  field  notes 
duly  returned,  assigned  their  interest  to  an  unmarried  man, 
who  subsequently  married,  and  then  paid  the  50  cents  per  acre 
out  of  community  funds  and  received  his  patents.  It  was  held 
that  under  the  statute  the  payment  of  the  50  cents  per  acre 
was  an  essential  part  of  the  inception  of  the  title,  and  as  the 
payment  was  made  during  the  community,  and  out  of  com- 
munity funds,  the  land  became  community  property.  The  court 
said :  '^We  are  constrained  to  believe  that  under  this  statute  no 
title  could  be  acquired  unless  its  terms  were  complied  with; 
that  three  things  were  essential  to  obtaining  title  on  the  part 
of  the  Eawlses^  or  those  who  claim  under  them;  to  wit,  they 


APPENDIX.  1023 

holding  that  a  homestead  settler  who,  after  the  death  of  his  wife 
pending  the  homestead  period,  commutes  the  homestead  entry, 
and,  upon  paying  cash  for  the  land  at  the  government  price, 
receives  a  patent  therefor,  acquires  the  absolute  title  free  from 
any  homestead  interest  under  the  laws  of  the  state,  which  might 
pass  by  the  will  of  the  deceased  wife : 

Section  2291  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1913,  §  4532),  relating  to  homesteads,  reads 
as  follows:  "No  certificate,  however,  shall  be  given,  or  patent 
issued,  therefor,  until  the  expiration  of  five  years  from  the 
date  of  such  entry ;  and,  if  at  the  expiration  of  such  time,  or  at 
any  time  within  two  years  thereafter,  the  person  making  such 
entry,  or,  if  he  be  dead,  his  widow,  or,  in  case  of  her  death, 
his  heirs  or  devisee,  or,  in  case  of  a  widow  making  such  entry, 
her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two  credible 
witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated 
the  same  for  the  term  of  five  years  immediately  succeeding  the 
time  of  filing  the  affidavit." 

The  interpretation  of  the  above  section  of  the  Revised  Stat- 
utes by  the  United  States  Supreme  Court  in  the  case  of  McCune 
V.  Essig,  199  U.  S.  382,  50  L.  ed.  237,  26  Sup.  Ct.  Rep.  78, 
definitely  determines  the  right  of  the  widow  of  the  homesteader 
where  he  dies  pending  the  period  of  occupation  required  by 
the  homestead  law,  or  before  the  final  proofs  are  filed.  She 
succeeds  to  all  the  rights  of  the  homesteader  in  the  homestead 
to  the  exclusion  of  his  heirs.  From  the  Washington  cases  cited 
in  Cunningham  v.  Krutz,  it  is  apparent  that  the  contrary  rule 
formerly  prevailed  in  that  state.  In  other  states,  however,  the 
courts,  even  in  cases  decided  prior  to  the  Federal  case,  took  the 
same  view.  Crist  v.  Cosby,  11  Okla.  635,  69  Pac.  885;  Chap- 
man V.  Price,  32  Kan.  446,  4  Pac.  807 ;  Newkirk  v.  Marshall, 
35  Kan.  77,  10  Pac.  571 ;  Perry  v.  Ashby,  5  Neb.  291 ;  Richard 
V.  Moore,  110  La.  435,  34  So.  593;  Jarvis  v.  Hoffman,  43  Cal. 
314;  Hayes  v.  Carroll,  74  Minn.  134,  76  N.  W.  1017. 

In  Hayes  v.  Carroll,  supra,  where  the  homesteader  died  be- 
fore the  filing  of  the  final  proofs,  the  court  held  that  his  heirs, 
to  whom  the  patent  had  been  issued  by  mistake,  held  the  land 
in  trust  for  the  widow,  in  whom  was  the  eipiitable  title ;  and  a 
court  of  equity  would  enforce  the  trust. 
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to  the  community  was  the  fact  that  the  govermnent  had  not  yet 
issued  the  patent  The  obligation  resting  upon  the  homesteader 
had  been  fulfilled,  and  therefore  no  act,  or  failure  to  act,  on 
the  part  of  another,  could  deprive  the  community  of  what  it  had 
earned.  This  exact  situation  does  not  appear  in  any  of  the 
other  cases  noticed. 

The  case  of  Crochet  v.  McCamant,  116  La.  1,  40  So.  474, 
which  was  decided  before  the  McCune  Case,  appears  to  be  in 
direct  opposition  to  the  principle  as  enunciated  in  that  case,  and 
applied  in  Cunningham  v.  Kkutz.  In  that  case  the  court  held 
that  the  acquisition  of  land  by  the  homesteader,  under  the  Fed- 
eral homestead  act,  dated  from  the  entry,  and  that  the  accom- 
plishment of  the  mere  conditions  of  occupation  and  making 
of  final  proof  had  a  retroactive  effect  to  the  date  of  entry ;  and, 
consequently,  the  homestead  became  the  joint  property  of  the 
husband  and  wife  at  the  time  of  the  entry,  even  though  the 
proofs  were  made  and  the  certificate  and  patent  issued  after 
the  dissolution  of  the  community  by  the  death  of  the  wife.  It 
appears  from  a  reading  of  the  opinion  that  the  death  of  the  wife 
occurred  after  the  expiration  of  the  five  years,  and  this  fact 
may  distinguish  this  case  from  Cunningham  v.  Kbutz  ;  but  in 
the  opinion  little  weight  appears  to  be  attached  to  this  fact, 
the  decision  turning  mainly  upon  the  fact  that,  immediately 
upon  the  entry,  the  homesteader  had  a  conditional  ownership 
of  the  land,  and  the  accomplishment  of  the  conditions  under 
which  he  held  it  retroacted  to  the  date  of  the  entry,  and  conse- 
quently the  land  was  acquired  during,  and  fell  into,  the  com- 
munity. 

Character  of  proper^  aa  community  or  meparate  cohere  tUte  is 
initiated  before,  h%$t  not  completed  untU  after,  death  of  one 
epouse. 

The  following  note  appears  with  the  case  of  Creamer  v. 
Briscoe,  101  Tex.  490,  130  Am.  St.  Rep.  869,  109  S.  W,  911, 
17  L.E.A.(N.S.)  154,  holding  that  a  homestead  donation  en- 
tered by  a  man  and  wife,  the  title  to  which  is  finally  secured  by 
his  performance  of  the  legal  requirements,  is  the  community 
estate  of  such  persons,  although  before  the  expiration  of  the  time 

M.  R.— S6. 
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of  title  to  property  as  separate  or  community  depends  upon  the 
existence  or  nonexistence  of  the  marriage  at  the  time  of  the 
incipiency  of  the  right  by  virtue  of  which  the  title  is  finally 
extended,  and  the  title  when  so  extended  relates  back  to  that 
time.  In  addition  to  the  cases  set  out  in  the  opinion,  numerous 
others  may  be  noted. 

Thus,  in  Hasseldenz  v.  Dofflemyre  (Tex.  Civ.  App.)  45  S. 
W.  830,  it  was  held  that  a  certificate  of  certain  lands  was  com- 
munity property,  where  although  not  issued  until  after  the 
husband's  death  and  the  remarriage  of  the  widow,  it  was  given 
to  the  heirs  of  the  deceased  by  reason  of  his  being  a  married  man 
and  settling  within  the  state;  and  the  sale  of  the  certificate  by 
the  widow  and  her  second  husband  was  void  so  far  as  the  in- 
terests of  the  children  of  the  first  marriage  were  concerned. 

So,  also,  in  Porter  v.  Chronister,  58  Tex.  53,  it  was  held  that 
public  land  received  by  reason  of  settlement  thereon  by  a  man 
with  his  wife  and  family  was  community  property,  although 
the  act  granting  the  land  for  such  settlement  was  not  passed 
until  after  the  death  of  the  wife. 

And  in  Norton  v.  Cantagrel,  60  Tex.  538,  a  colonist  settled 
with  his  wife  and  child  upon  some  land  afterward  granted  to 
him ;  during  his  absence  from  the  state  his  wife  and  child  died ; 
he  came  back  to  the  colony  and  thereafter  married  again,  but, 
in  his  application  for  the  grant  under  the  colonization  act,  he 
claimed  a  setllement  of  the  land  from  the  time  of  his  first 
entry  thereon.  In  holding  that  the  children  of  the  second  mar- 
riage inherited  no  interest  in  the  land  from  their  mother,  the 
court  said:  "His  application  for  the  land  is  based  upon  his 
immigration  and  settlement  with  his  first  wife  and  child,  and 
the  fact  that  he  has  still  remained  a  settler  in  the  colony.  It 
makes  no  allusion  whatever  to  his  second  wife,  and  sets  up  no 
claim  by  reason  of  any  service  she  had  performed ;  and  upon  this 
application  his  patent  was  issued.  Under  such  circumstances 
we  cannot  see  any  reason  for  allowing  to  the  heirs  of  the  second 
marriage  any  interest  whatever  in  the  land  thus  granted.  It 
could  not  be  the  community  estate  of  Coombs  and  both  his 
wives;  but  the  wife's  interest  must  be  given  to  her  who  fur- 
nished the  consideration  which  gave  to  the  husband  a  married 
man's  allowance  instead  of  the  smaller  amount  granted  to  single 
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And  in  Webb  v.  Webb,  15  Tex.  274,  where  a  wife  died 
shortly  after  the  settlement  upon  the  land  in  controversy,  the 
subsequent  grant  to  the  husband  was  held  to  be  his  separate 
property,  and  not  community. 

Where  a  man  and  wife  settled  upon  lands  belonging  to  the 
United  States,  and  after  the  death  of  the  husband  the  Federal 
government  granted  lands,  of  which  the  tract  in  question  was 
a  part,  to  the  parties  in  '^na  fide  actual  possession"  thereof  at 
the  time  of  the  passage  of  the  act,  it  was  held  in  Baker  v. 
Brickell,  87  Cal.  329,  25  Pac.  489,  1067,  that  the  land  was  the 
separate  property  of  the  wife,  and  that  the  purchaser  from  her 
and  her  second  husband  took  the  property  free  of  any  trust  in 
favor  of  the  children  of  the  first  marriage.  And  to  the  same 
effect  was  the  decision  in  Whelan  v.  Brickell  (Cal.)  33  Pac. 
397,  which  arose  out  of  the  same  state  of  facts.  The  decision 
in  Labish  v.  Hardy,  77  Cal.  327,  19  Pac.  531,  is  also  to  the 
same  effect 

t^rofUs  accruing  during  marriage  Itt  connection  %cith  property 
belonging  to  separate  estate  of  either  spouae  as  eommunity 
property. 

This  note  does  not  cover  the  question  whether  the  proceeds 
arising  from  the  sale  of  the  separate  property  of  the  spouses 
are  community  property. 

Under  the  community  system  as  it  existed  by  the  Spanish 
law,  the  profits  accniing  from  the  separate  property  of  the 
spouses  became  community  property.  The  nature  of  such 
profits  is  now  regulated  by  statute.  In  some  states  it  is  express- 
ly provided  that  these  profits  become  the  separate  property  of 
the  spouse  owning  the  property  from  which  they  accrue. 

Arizona.  The  statute  in  Arizona  gives  the  wife  the  sole  and 
exclusive  control  of  her  personal  property,  and  it  is  there  held 
that  the  rents  and  profits  of  her  separate  estate  which  accnie  dur- 
ing coverture  are  her  separate  property,  and  do  not  become  com 
mon  property.  Charauleau  v.  Woffenden,  1  Ariz.  243,  25 
Pac.  652;  Woffenden  v.  Charauleau,  2  Ariz.  91,  11  Pac.  117; 
Woffenden  v.  Charauleau,  1  Ariz.  346,  25  Pac.  662.  Contra: 
Woffenden  v.  Charauleau,  2  Ariz.  44,  8  Pac.  302. 
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The  court  in  Woffendcn  v.  Charaiileau,  2  Ariz.  91,  11  ] 
117,  refused  to  concur  in  this  last  case,  and  held  the  decisioi 
this  question  was  not  necessary  to  the  decision  rendered, 
therefore  was  purely   obiter  dtcla. 

California.  The  early  California  statute  contained  a  provi 
that  the  rents  and  profits  of  the  separata  estate  of  either  husli 
or  wife  should  be  deemed  common  property;  this  provision 
lield  to  be  in  violation  of  the  constitutional  provision  that  p 
erty  of  the  wife  owned  or  claimed  by  her  before  marriage, 
that  acquired  afterward  by  gift,  devise,  or  descent,  etc,  shi 
be  her  "separate  property,"  meaning  an  estate  held  both  ii 
use  and  in  ita  title  for  the  exclusive  benefit  of  the  wife.  Gei 
V.  Ransom,  15  Cal.  324,  76  Am.  Dec.  490;  Lewis  v.  Johns 
Cal.  99,  85  Am.  Dec.  49. 

The  present  statute  in  California  gives  to  the  spouse  owi 
a  separate  estate  the  rents,  issues,  and  profits  accuring  tl 
from. 

Under  this  statute  the  rents,  interests,  and  dividends  der 
from  a  husband's  real  estate,  stock,  bonds,  and  notes,  will 
tlie  active  engagement  by  him  of  his  capital  in  some  businei 
employment,  are  his  separate  property.  Re  Cudworth, 
Cul.  462,  65  Pac.  1041 ;  Ke  Granniss,  142  Cal.  1.  75  Pac.  ■ 

So,  dividends  of  stock  purcluiscd  by  the  wife  with  her  sepa 
funds  are  her  separate  properly  and  cannot  be  subjected  by 
liutibiuid's  creditors  to  tbc  payment  of  his  debts.  Georg 
JijinMiiu,  15  Cal.  322,  70  Am.  i)cc.  490. 

-Viid  rents,  issues,  and  profits  of  real  property  owned  by 
wife  arc  iior  sopanite  property.     Bashore  v.  Parker,  146 

:>2:<,  so  Pii.'.  TOT. 

And  real  c^itiite  piircliJised  in  California  after  marriage 
the  husband  with  money  acciuniilated  in  another  state  du 
marriage  from  the  use  and  management  of  a  farm  and  i 
^tock  owned  by  him  at  the  time  of  marriage,  is  his  separate  f 
crty.    Re  Iliggins,  C5  Cal,  407,  4  Pac.  389. 

Tbere  are  dicla  in   Schuyler  v.   Brougbton,   70   Cal. 
11  Pac.  719,  that  ruiils,  issues,  and  profits  of  property  acqii 
after  marriage  by  either  Inisband  or  wife,   by  gift,  beq 
devise,  or  descent,  are  separate  property. 


:ii 


APPENDIX.  1031 

And  a  crop  of  wheat  raised  upon  land  which  is  the  separate 
estate  of  the  wife  is  her  property,  and  cannot  be  taken  for  the 
husband's  debts,  although  it  was  raised  under  his  supervision. 
Lewis  V.  Johns,  24  Cal.  99,  85  Am.  Dec.  49. 

But  a  crop  of  barley  raised  on  land  leased  by  the  wife,  from 
seed  bought  for  her  by  her  husband,  for  which  she  gave  her 
note,  and  which  was  planted  under  the  husband's  direction, 
is  community  property,  and  subject  to  execution  issuing  against 
the  husband,  where  there  was  no  agreement  that  it  should  be- 
come her  separate  property.  Davis  v.  Green,  122  Cal.  364, 
55  Pac.  9. 

The  decision  in  Lewis  v.  Lewis,  18  Cal.  654,  which  arose 
under  the  early  statute,  is  not  in  accord  with  the  general  hold- 
ing in  California.  In  that  case  a  man,  at  the  time  of  his  mar- 
riage, owned  cattle,  horses,  and  money  valued  at  $20,000.  He 
died  five  years  later  owning  cattle,  horses,  and  money  valued  at 
$40,000.  His  sole  business  from  the  time  of  his  marriage  until 
his  death  was  dealing  in  cattle  and  horses.  At  the  time  of  his 
death  he  had  about  $4,000  worth  of  the  stock  owned  by  him 
at  the  time  of  his  marriage,  the  remainder  being  the  increase 
of  the  stock,  and  stock  bought  with  the  proceeds  of  the  sale  of 
that  originally  owned  by  him.  It  was  held  that,  as  he  was  en- 
gaged in  no  other  business  than  dealing  in  stock  from  the  time 
of  his  marriage  until  his  death,  the  fair  inference  was  that  the 
common  property  was  the  difference  between  the  original  value 
of  his  property  at  his  marriage  and  the  value  of  the  property 
possessed  by  him  at  his  death,  less  the  community  debts. 

Idaho.  The  statute  in  Idaho  provides :  "All  other  property  ac- 
quired after  marriage  by  either  husband  or  wife,  including  the 
rents  and  profits  of  the  separate  property  of  the  husband  or  wife, 
is  community  property,  unless,  by  the  instnmient  by  which  any 
such  property  is  acquired  by  the  wife,  it  is  provided  that  the 
rents  and  profits  thereof  be  applied  to  her  sole  and  separate 
use;  in  which  case  the  management  and  disposal  of  such  rents 
and  profits  belong  to  the  wife,  and  they  are  not  liable  for  the 
debts  of  her  husband."  A  further  section  provides  that  "all 
real  and  personal  estate  belonging  to  any  married  woman  at  the 
time  of  her  marriage,  or  to  which  she  subsequently  becomes  en- 
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Where,  however,  the  husband  administers  and  manages  the 
wife's  separate  property,  as  before  stated,  it  is  held  that  the 
profits  resulting  are  community  property. 

Thus,  where  a  husband  controls  and  cultivates  a  plantation 
which  is  the  separate  property  of  his  wife,  the  fruits  and  reve- 
nues become  a  part  of  the  community,  and  the  debts  contracted 
in  carrying  on  such  plantation  are  community  obligations. 
Courrege  v.  Colgin,  51  La.  Ann.  1069,  25  So.  942. 

And  the  profits  derived  from  the  wife's  plantation  are  com- 
munity property  where  the  husband  conducted  two  of  his  planta- 
tions and  that  of  his  wife  as  one,  carried  on  the  business  in  his 
name,  shipped  the  crops,  and  obtained  advances  and  supplies, 
etc.,  on  his  own  account.  Trezevant  v.  Hohnes,  38  La.  Ann. 
146. 

So,  a  crop  raised  by  land  and  slaves  to  which  the  wife  had 
title,  it  not  being  shown  that  they  were  paid  for  with  her  par- 
aphernal funds,  of  which  she  had  administration,  are  commu- 
nity property,  and  liable  for  his  debts,  where  the  husband  ap- 
peared to  have  retained  administration  of  the  property  acquired. 
Fisher  v.  Gordy,  2  La,  Ann.  762. 

And  rentals  derived  from  the  wife's  paraphernal  property, 
administered  by  the  husband,  are  community  property.  Barbin 
V.  Couvillon,  122  La.  407,  47  So.  698. 

And  the  acquests  and  good  will  of  a  business  conducted  before 
marriage  by  a  wife,  but  thereafter  in  the  name  of  her  husband 
and  with  her  assistance,  are  community  property  and  liable  to 
seizure  for  the  husband's  debts.  Mehnert  v.  Dietrich,  36  La. 
Ann.  390. 

So,  where  a  wife  when  married  had  an  undertaking  business 
and  stock,  whch,  by  the  joint  effort  of  herself  and  husband,  were 
increased,  the  increased  stock  is  community  property.  Werner 
V.  Kelly,  9  La.  Ann.  60. 

And  a  wife  has  no  right  to  interest  on  her  paraphernal  prop- 
erty in  the  hands  of  her  husband's  representatives  during  the 
year  of  mourning.    Frederic  v.  Frederic,  10  Mart.  (La.)  188. 

And  it  was  held  in  Webb  v.  Peet,  7  La.  Ann.  92,  that  the 
fruits  of  the  wife's  paraphernal  property  belong  to  the  com- 
munity 80  long  as  the  husband  retains  administration  of  it. 
The  particular  property  involved  in  this  case  does  not  appear. 
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It  18  laid  down  in  Webre's  Sacceesion,  49  La.  Ann.  14 
22  So.  390,  that  the  profits  of  the  separate  property  of 
spouses  fall  into  the  community,  but  what  the  particular  pro 
involved  were  is  not  disclosed.  To  the  same  effect  is  Gl< 
V.  Elam,  3  La.  Ann.  611. 

It  is  held  that  the  increase  of  cattle  owned  by  the  husbi 
inures  to  the  benefit  of  the  community.  Bonner  v.  Gill,  5 
Ann.  629. 

And  in  Sharp  v.  Zeller,  110  La.  61,  34  So.  129,  a  husbi 
was  held  authorized  to  apply  the  rents  of  property  owned  by  1 
before  marriage  to  the  payment  of  an  interest-bearing  mortg 
existing  thereon  at  the  time  of  marriage,  and  it  was  held  that 
community  could  not  charge  him  with  such  amount. 

So,  a  crop  raised  by  the  husband  after  the  dissolution  of 
community,  on  land  belonging  to  him,  partly  with  his  own  sis 
and  partly  with  those  of  the  community,  is  his  separate  pi 
erty.    Babin  v.  Nolan,  6  Rob.  (La.)  508. 

And  revenue  from  a  plantation  situated  in  Mississippi,  i 
owned  by  the  husband,  who  resides  in  Louisiana,  does  not 
come  part  of  the  community  property,  and  the  husband  is 
bound  to  account  to  the  wife's  heirs  therefor.  Robins* 
Succession,  23  La.  Ann,  174. 

Nevada.  In  Nevada  it  has  been  held  that  rents  and  pre 
derived  from  a  toll  road  iind  bridge,  hotel,  merchandise  busin 
lauds,  and  moneys  at  interest,  all  of  which  were  the  husbai 
separate  property,  are  also  his  separate  property,  both  at  conn 
law  and  under  a  statute  providing  that  "all  property,  both  i 
aud  personal,  owned  by  the  husband  before  marriage,  and  t 
acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  si 
be  his  separate  property.  All  property  acquired  after  the  n 
riage  by  either  husband  or  wife,  except  such  as  may  be  acqui 
by  gift,  bequest,  devise,  or  descent,  shall  be  comr 
property."  Lake  v.  Bender,  18  Nev.  361,  4  Pac.  711,  7  I 
74. 

Ill  Yoiinj^vorth  v.  Jewell,  15  Nev.  45,  where  a  wife  claii 
to  have  taken  over  a  rcstranmnt  formerly  operated  by  her  1 
band,  and  to  be  carrying  it  on  as  a  sole  trader,  it  was  Held  1 
if  filic  earned  on  the  biisiucas  bona  fide  in  her  name  and 
ployed  her  husband,  but  did  not  allow  him  to  manage  or  con 
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tlie  business,  the  profits  could  not  be  taken  by  the  husband's 
creditors ;  but  if  the  husband  merely  mingled  his  industry  with 
hers,  without  any  agreement  for  compensation,  and  the  business 
was  conducted  in  the  same  manner  as  before  the  alleged  change 
of  proprietors,  his  creditors  might  claim  the  property. 

Texas.  The  early  statute  in  Texas  provided  "that  all  prop- 
erty which  the  husband  or  wife  may  bring  into  the  marriage, 
except  land  and  slaves  and  the  wife's  paraphernalia,  and  all  the 
property  acquired  during  the  marriage,  except  such  lands  or 
slaves  or  their  increase,  as  may  be  acquired  by  either  party  by 
gift,  devise,  or  descent,  and  except  also  the  wife's  paraphernalia 
acquired  as  aforesaid  and  during  the  time  aforesaid,  shall  be 
the  common  property  of  the  husband  and  wife,  and  during  the 
coverture  may  be  sold  or  otherwise  disposed  of  by  the  husband 
only."     Portis  v.  Parker,  22  Tex.  699. 

It  was  held  under  this  statute  that  the  increase  of  slaves 
owned  by  a  husband  previous  to  marriage,  or  acquired  in  his 
individual  right  thereafter,  was  his  separate  property.  Mc- 
Intyre  v.  Chappell,  4  Tex.  187;  Cartwright  v.  Cartwright, 
18  Tex.  626. 

And  there  are  dicta  in  De  Garca  v.  Galvin,  55  Tex.  53,  that 
from  1870  to  1876,  under  the  Constitution,  the  wife  had  a 
right  to  the  increase  of  stock  and  cattle  which  were  her  separate 
estate. 

The  later  statute  provides  that  the  wife's  separate  property 
shall  consist  of  "all  property,  both  real  and  personal,  of  the 
wife,  owned  or  claimed  by  her  before  marriage,  and  that  ac- 
quired afterward  by  gift,  devise,  or  descent,  as  also  the  increase 
of  all  lands  thus  acquired ;  but  during  the  marriage  the  husband 
shall  have  the  sole  management  of  all  such  property."  Schepf- 
lin  V.  Small,  4  Tex.  Civ.  App.  493,  23  S.  W.  432. 

And  a  further  section  provides  that  "all  property  acquired 
by  either  husband  or  wife  during  marriage  except  that  which 
is  acquired  by  gift,  devise,  or  descent,  shall  be  deemed  the  com- 
mon property  of  the  husband  or  wife."  Dixon  v.  Sanderson, 
72  Tex.  362,  13  Am.  St.  Rep.  801,  10  S.  W.  535. 

Under  these  provisions  the  profits  arising  from  the  separate 


property  of  the  spouaes  during  maniige  Ijecome  commQ 
property. 

Thus,  crops  grown  on  land  which  is  the  separate  propert 
the  wife  are  community  property,  although  the  labor  and  o 
meauB  used  in  their  production  are  also  her  separate  eff 
De  Blane  v.  Lynch,  23  Tex.  25 ;  Seligson  v.  Staples,  1  ' 
App.  Civ.  CaB.  (White  &  W.)  606 ;  Cleveland  v.  Cole,  65  ' 
402 ;  Magee  v.  White,  23  Tex.  180 ;  Forhes  v.  Dunham,  24  ' 
611. 

And  lumber  produced  at  a  sawmill  belonging  to  the  t 
from  her  timber  and  by  the  labor  of  her  slaves,  is  commii 
property.    White  y.  Lynch,  26  Tex.  196. 

And  timber  sold  from  land  which  is  the  wife's  sepa 
property  is  community  property.  Holland  v.  Seward,  1  ' 
App.  Civ.  Cas.  (White  &  W.)  530. 

And  bricks  made  on  the  wife's  land  are  community  p 
erty,  although  the  husband  had  nothing  to  do  with  making  tl 
and  paid  no  part  of  the  expense  incurred.  Craxton  v.  Kya 
Tex.  App.  Civ.  Cas.  (Willson)  489. 

So,  rents  arising  from  the  wife's  separate  estate  are  i 
munity  property.  Rhine  v.  Blake,  59  Tex.  240;  De  Bar 
v.  Frost,  33  Tex.  Civ.  App.  580,  77  S.  W.  637,  s.  c.  on  si 
quenl  appeal,  39  Tex.  Civ.  App.  544,  88  S.  W.  476;  Ha; 
V.  McMillan,  4  Tex.  Civ.  App.  479,  23  S.  W.  430 ;  Grand 
V.  San  Antonio,  —  Tex.  Civ.  App.  — ,  38  S.  W.  837 ;  Schei 
V.  Small,  4  Tex.  Civ.  App.  493,  23  S.  W.  432. 

And  the  hire  of  horses  which  are  the  separate  propert; 
the  wife  is  not  an  increase,  within  the  meaning  of  the  sta< 
and  such  profits  become  community  property.  Carr  v.  Tu< 
42  Tex.  330. 

And  profits  arising  from  a  mercantile  buainesB  in  whii 
wife  has  invested  her  separate  estate  are  commimity  propi 
Clafliu  V.  Pfeiffer,  7C  Tex.  469,  13  S.  W.  483 ;  Smith  v.  Ba 
(56  Tex.  553,  1  S.  W.  627;  Ilamilton-Brow-n  Shoe  Co.  v.  1 
inger,  —  Tex.  Civ.  App.  — ,  26  S.  W.  924 ;  Mitchell  v.  Mite 
80  Tex.  101,  15  S.  W.  705;  Green  v.  Ferguson,  62  Tex.  I 
Miller  v.  Marx,  65  Tex.  131 ;  Middlebrook  Bros.  v.  Zapp 
Tex.  29,  10  S.  W.  732;  Epperson  v.  Jones,  65  Tex.  425, 
on  subsequent  appeal,  69  Tex.  586,  7  S.  W.  488 ;  Marx  v.  Li 
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61  Tex.  547 ;  Heidenheimer  v.  Felker,  1  Tex.  App.  Civ.  Gas. 
(White  &W.)  153. 

So,  also,  is  interest  which  accrues  on  the  wife's  separate  funds 
and  investments.  Parrish  v.  Williams,  —  Tex.  — ,  53  S.  W.  79 ; 
Cabell  V.  Menczer,  —  Tex.  Civ.  App.  — ,  35  S.  W.  206 ;  Rich- 
ardson v.  Hutchins,  68  Tex.  81,  3  S.  W.  276 ;  Braden  v.  Qose, 
57  Tex.  37. 

But  where  a  husband  agrees  to  pay  a  wife  interest  for  the 
use  of  funds  which  are  her  separate  estate,  such  interest  be- 
comes her  separate  property.  Hamilton-Brown  Shoe  Co.  v. 
Whitaker,  4  Tex.  Civ.  App.  380,  23  S.  W.  520;  Hamilton- 
Brown  Shoe  Co.  V.  Kellum,  —  Tex.  Civ.  App.  — ,  23  S.  W. 
524 ;  Hamilton-Brown  Shoe  Co.  v.  Cameron,  —  Tex.  Civ.  App. 
— ,  23  S.  W.  525;  Hamilton-Brown  Shoe  Co.  v.  Sanger,  — 
Tex.  Civ.  App.  — ,  23  S.  W.  525. 

And  a  wife  may  recover  interest  on  money  which  she  loans 
to  a  partnership  of  which  her  husband  is  a  member.  Martin 
Brown  Co.  v.  Perrill,  77  Tex.  199,  13  S.  W.  975. 

A  husband,  however,  cannot  bestow  upon  his  wife  all  the 
common  property  they  possess,  and  contract  with  her  that  the 
profits  arising  therefrom  in  the  future  shall  not  be  liable  for 
community  debts  which  may  have  accrued  or  may  afterward 
accrue.     Green  v.  Ferguson,  62  Tex.  525. 

The  increase  of  stock  which  is  the  wife's  separate  property 
is  community  property.  Bateman  v.  Bateman,  25  Tex.  270; 
Barr  v.  Simpson,  54  Tex.  Civ.  App.  105, 117  S.  W.  1041 ;  How- 
ard V.  York,  20  Tex.  670. 

And  the  same  is  true  of  the  increase  of  cattle  and  horses  which 
are  the  husband's  separate  property.  Wolford  v.  Melton,  26 
Tex.  Civ.  App.  486,  63  S.  W.  543 ;  Moor  v.  Moor,  24  Tex.  Civ. 
App.  150,  57  S.  W.  992. 

So,  a  prize  received  by  the  wife  from  a  lottery  ticket  pur- 
chased with  her  separate  property  is  community  property.  Dix- 
on V.  Sanderson,  72  Tex.  359,  13  Am.  St.  Rep.  801,  10  S.  W. 
536.  The  court  said :  "That  the  prize  came  not  by  gift,  devise, 
or  descent  is  too  clear.  It  came  as  the  fortuitous  result  of  a 
contract  based  on  valuable  consideration  paid,  and  is  but  the 
profit  on  a  return  which,  like  other  profit  not  resulting  from  the 
increased  value  of  a  thing  bought  with  the  separate  means  of 


1038  APPENDIX. 

one  party  to  the  marital  union,  becomes  the  common  pro] 
of  the  husband  and  wife." 

And  where  a  husband  purchased  slaves  during  marr 
paying  part  of  the  purchase  price  from  his  separate  estate 
part  from  profits  made  during  marriage,  from  what  partii 
property  does  not  appear,  it  was  held  that  the  wife  had  a 
muoity  of  interest  in  the  slaves  over  and  above  the  am 
paid  from  the  husband's  separate  estate.  Love  v.  Bober 
7  Tex.  6,  56  Am.  Dec.  41. 

But  the  increase  in  value  by  growth  or  weight  during 
riage,  of  mule  colts  owned  by  the  wife  at  the  time  of  marr 
does  not  change  their  status  as  separate  property  of  the  ' 
Stringfellow  v.  Sorrclls,  82  Tex.  977,  18  S.  W.  689. 

And  where  it  satisfactorily  appears  that  a  spouse  bro 
into  the  partnership  separate  funds  invested  in  a  business  ^ 
was  carried  on,  and  the  profits  used  in  creating  and  buildin 
the  community  estate,  and  the  separate  funds  employed  ii 
same  business,  at  the  dissolution  of  the  partnership,  upon 
tlement  with  the  community  estate,  the  spouse  furnishing 
funds  is  entitled  to  he  reimbursed  therefor.  Schmidt  v.  H 
mann,  73  Tex.  112,  11  S.  W.  175. 

And  a  crop  of  cotton  raised  by  children  on  a  portion  of 
inherited  by  their  mother  from  their  father,  which  wai 
apart  for  them  to  cultivate  at  their  own  expense,  the  proi 
to  be  their  exclusive  property,  cannot  he  levied  upon  by  ci 
ors  of  their  stepfather.  Nelson  v.  Frey,  4  Tex.  App. 
Cas.  (Willson)  425,  16  S.  W.  250. 

So,  a  creditor  of  the  husband  cannot  subject  interest  w 
accrues  on  a  note  due  the  wife  for  the  sale  of  land  which 
her  separate  property,  to  the  payment  of  his  debt,  by  prevei 
the  payment  of  the  note  by  \'exatious  proceedings.  Carlis 
Sommer,  61  Tex.  124. 

Washington.  In  Washington  it  was  held  that  barley  raist 
a  wife  upon  the  land  which  is  her  separate  property  is  like 
her  separate  property,  where  she  conducts  the  farm  in  her 
name,  and  without  the  assistance  of  her  husband.  Hesti 
Stine,  46  Wash.  469,  90  Pac.  594. 

And  in  this  state  she  may  lease  a  farm  and  conduct  it  ai 
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separate  business,  so  that  the  products  and  increase  will  be 
her  separate  property.  Brookman  v.  State  Ins.  Co.  18  Wash. 
308,  51  Pac.  395. 

It  was  held  in  Seeber  v.  Randall,  42  C.  C.  A.  272,  102  Fed. 
215,  that  under  the  Washington  laws,  the  wife  was  not  entitled 
to  a  community  interest  in  land  acquired  by  the  husband  before 
the  passage  of  community  legislation,  which  was  not  retroactive, 
although  the  rents  and  profits  of  such  property  produced  by  the 
joint  labor  of  husband  and  wife  were  used  to  develop  and  im- 
prove the  land. 

III.  Effect  of  divorce  or  annulment  of  marriage  on  community 

property. 

Division  of  eotntnunity  property  upon  annulment  of  marriage. 

The  few  cases  that  have  considered  this  question  are  set 
forth  in  the  following  annotation  appended  to  the  case  of 
Coats  V.  Coats,  160  Cal.  671,  118  Pac  441,  36  L.R.A.(N.S.) 
844,  holding  that  an  incompetent  woman  who,  in  good  faith, 
believing  in  her  competency,  enters  into  a  marriage  which  may 
be  annulled  at  the  instance  of  the  other  party,  is  entitled,  upon 
such  annulment,  where  the  doctrine  of  community  prevails,  to 
participate  in  the  property  accumulated  by  the  efforts  of  the 
parties  during  the  existence  of  the  supposed  marriage,  and. 
while  she,  in  good  faith,  believed  that  the  marriage  was  valid, 
and  it  is  immaterial  that,  for  a  portion  of  the  time  during  which 
the  property  was  accumulated,  her  services  were  of  no  monetary 
value : 

In  McCaffrey  v.  Benson,  40  La.  Ann.  10,  3  So.  393,  a  stat- 
ute of  the  state  provided  that  a  marriage  annulled  should,  never- 
theless, produce  its  civil  effects  if  contracted  in  good  faith. 
Under  this  statute,  it  was  held  that  a  wife  who  contracted  a  mar- 
riage in  good  faith  was,  upon  the  dissolution  of  the  community, 
entitled  to  one  half  of  all  the  property  acquired  by  the  parties 
during  the  maintenance  of  the  marriage  state. 

In  the  case  of  Lawson  v.  Lawson,  30  Tex.  Civ.  App.  43,  69 
S.  W.  246,  a  divorce  was  refused  on  the  ground  that  the  parties 
had  never  been  legally  married ;  and  upon  the  alternative  prayer 
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of  such  fact.  Civil  Code,  §  82,  subd.  2.  Upon  its  dissolution, 
there  would  arise  the  same  equitable  grounds  for  an  equal 
division  of  the  property  that  had  been  acquired  by  the  parties 
during  the  existence  of  the  relation  of  husband  and  wife  as 
would  exist  upon  the  dissolution  of  any  valid  contract  of  mar- 
riage for  a  cause  other  than  adultery  or  extreme  cruelty." 

And  the  court  in  Coats  v.  Coats  says  that  the  sentence  last 
quoted,  although  not  binding  as  a  declaration  of  a  majority  of 
the  justices,  lays  down  the  just  rule  to  be  applied  in  cases  of 
this  character  and  continues:  "Even  though  it  may  be  true 
that,  strictly  speaking,  there  is  no  'community  property'  where 
there  has  not  been  a  valid  marriage  (Chapman  v.  Chapman, 
11  Tex.  Civ.  App.  392,  32  S.  W.  564;  see  68  Am.  St.  Eep. 
p.  376,  note),  the  court  may  well,  in  dividing  gains  made  by 
the  joint  efforts  of  a  man  and  a  woman  living  together  under 
a  voidable  marriage  which  is  subsequently  annulled,  apply, 
by  analogy,  the  rules  which  would  obtain  with  regard  to  com- 
munity property,  where  a  valid  marriage  is  terminated  by  death 
of  the  husband  or  by  divorce.  The  apportionment  of  such  prop- 
erty between  the  parties  is  not  provided  by  any  statute.  It  must 
therefore  be  made  on  equitable  principles.  In  the  absence  of 
special  circumstances,  such  as  might  arise  through  intervening 
claims  of  third  persons,  we  can  conceive  of  no  more  equitable 
basis  of  apportionment  than  an  equal  division. 

Effect  of  divorce  on  cotnni%inUy  property  in  absence  of  adjudication. 

The  following  annotation  is  appended  to  the  case  of  Ambrose 
v.  Moore,  46  Wash.  463,  90  Pac.  588,  11  L.R.A.(N.S.)  103, 
in  which  it  is  held  that  community  property  which  is  not 
brought  before  the  court  in  a  divorce  proceeding,  is,  after  the 
decree,  held  by  the  parties  as  tenants  in  conunon : 

Although,  in  the  states  where  the  institution  of  community 
property  of  husband  and  wife  exists,  there  is  usually  a  statutory 
provision  for  its  division  in  connection  with  the  divorce  proceed- 
ings, the  general  rule  is  that,  where  community  property  is 
not  referred  to  in  the  decree  of  divorce,  the  parties  become 
as  to  such  property  tenants  in  common.  Godey  v.  Qodey,  39 
Cal.  164;  Biggi  v.  Biggi,  98  Cal.  35,  35  Am.  St.  Rep.  141,  32 

M.  R.— 6S. 
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Pac.  803;  Kirschner  v.  Dietrich,  110  Cal.  502,  42  Pac.  1064 
Tabler  v.  Peverill  (Cal.  App.)  88  Pac.  994;  Kirkwood  ^ 
Domnau,  80  Tex.  645,  26  Am.  St.  Rep.  770,  16  S.  W.  428 
Southwestern  Mfg.  Co.  v.  Swan  (Tex.  Civ.  App.)  43  S.  W 
813;  Moor  v.  Moor,  24  Tex.  Civ.  App.  150,  57  S.  W.  992 
Williamflon  v.  Gore  (Tex.  Civ.  App.)  73  S.  W.  563. 

In  Whetstone  v.  Coffey,  48  Tex.  269,  it  was  contended  that 
the  statute  prescribing  that  "the  court  pronouncing  a  decree 
of  divorce  from  the  bonds  of  matrimony  shall  also  decree  and 
order  a  division  of  the  estate  of  the  parties  in  such  way  as  to 
them  shall  seem  just  and  right,  having  due  regard  to  the  rights 
of  each  party  and  their  children,  if  any:  Provided,  however, 
that  nothing  herein  contained  shall  be  construed  to  compel  either 
party  to  devest  him  or  herself  of  the  title  to  real  estate  or  to 
slaves,"  had  the  effect  to  make  the  decree  of  divorce  rc«  judicata 
as  to  the  property  rights  of  the  wife,  although  the  ri^ht  to  the 
property  was  not  brought  in  question  in  the  suit  for  divorce,  so 
as  to  preclude  a  subsequent  action  by  the  wife  for  her  part  of 
the  community  property.  The  court  held,  however,  that  such 
was  not  the  effect  to  be  given  to  the  statute;  saying:  "This 
certainly  secures  to  either  party  the  right  to  file  such  pleadings 
as  will  inform  the  court  of  the  character  and  extent  of  the  prop- 
erty to  be  partitioned,  and  may  empower  the  court  to  require  it 
to  be  done,  especially  in  the  interest  of  the  children,  if  there 
should  be  any.  But  suppose  the  parties  do  not  ask  it,  and  the 
court  does  not  require  it  to  be  done.  Could  it  have  been  con- 
templated by  the  legislature,  in  the  enactment  of  this  law,  that 
the  failure  to  do  it  would  produce,  by  implication,  the  very 
result  which  they  expressly  prohibited  the  court  from  doing, — 
which  is,  or  may  be,  to  devest  the  wife  of  her  title  to  the  whole 
of  the  community  property  left  in  the  hands  of  the  husband  ? 
Such  a  result  could  hardly  have  been  anticipated." 

Ou  the  other  hand,  in  Barnett  v.  Barnett,  9  N.  M.  205,  50 
Pac.  337,  it  was  held  that,  where  a  wife  permitted  the  dissolu- 
tion of  her  marital  relations  without  any  demand  for  any  pro- 
viaiou  for  her  in  the  proceedings  for  divorce,  she  was  without 
any  legal  claim  against  her  husband  for  any  of  the  property 
acquired  by  them  duriug  her  coverture ;  the  court  saying:  "The 
parties  to  this  controversy,  liaving  been  separated  by  final  decree 
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of  a  court  of  competent  jurisdiction,  are  estopped  from  further 
harassing  each  other  as  consorts  in  any  other  tribunal.  The 
marital  status  having  ceased  absolutely,  no  rights  which  accrued 
in  or  by  virtue  of  such  relation,  and  were  not  asserted  in  the 
proceedings  for  dissolution,  can  be  subsequently  maintained. 
An  absolute  divorce,  or  a  divorce  a  vinctdo  matrimonii,  or  from 
the  bonds  of  marriage,  absolutely  dissolves  all  marriage  ties, 
and  destroys  the  relation  of  husband  and  wife.  After  the  date 
of  the  decree  the  man  has  no  wife,  the  woman  no  husband.  The 
woman  is  a  feme  sole.  A  decree  which  dissolves  the  marriage 
absolutely,  and  destroys  the  marriage  status,  puts  an  end  to 
all  rights  dependent  upon  coverture.  After  such  a  decree,  the 
court  has  no  jurisdiction  over  the  parties,  and  the  suit  is  no 
longer  pending.  When  the  court  has  entered  the  final  decree, 
it  has  no  further  jurisdiction  over  the  subject-matter,  and  cannot 
reassume  it." 

In  Gratton  v.  Weber,  47  Fed.  852,  it  was  held  that,  since  a 
decree  of  divorce  granted  in  Oregon  could  not  operate  upon 
community  property  in  the  territory  of  Washington  so  as  to 
transfer  the  title,  the  only  eflFect  of  such  divorce  was  to  make  the 
wife  a  tenant  in  common  of  such  property  with  the  vendees  of 
her  husband. 

In  Bedal  v.  Sake,  10  Idaho,  270,  66  L.R.A.  60,  77  Pac. 
638,  it  was  held  that,  where  a  wife  abandoned  her  husband  and 
home  in  the  state  of  Idaho,  took  up  her  residence  in  the  state 
of  Oregon,  and  thereafter  procured  a  decree  of  divorce  on 
service  by  publication,  found  a  new  community  by  another  mar- 
riage, and,  eight  years  and  more  after  abandoning  her  husband, 
returned  to  Idaho,  and,  by  an  action  in  the  name  of  herself 
and  husband  as  coplaintiff  with  her,  sought  to  obtain  her  in- 
terest in  the  community  property  of  herself  and  former  husbands 
she  should  be  deemed  to  have  abandoned  all  claim  on  such 
community  property,  and  could  not  recover. 

In  Louisiana  the  rights  of  the  wife  upon  divorce  and  separa- 
tion are  established  by  statute,  she  being  entitled  to  an  equal 
share  of  the  community  property;  but,  unless  acceptinn^  the 
commimity  within  a  specified  time  after  the  divorce,  she  is 
<leemed  to  have  renounced  it.  See  Hotard  v.  Hotard,  12  La. 
Ann.  145;  Ewiug  v.  Altmeyer,  15  La.  Ann.  416;  Decuir  v. 
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Lejeune,  15  La.  Ann.  5G9;  McCaffrey  v.  Benson,  40  La. 
10,  3  So.  393 ;  Weiler  v.  Van  Hoven,  42  La.  Ann.  600, 
702;  Hi!l  V.  Hill,  115  La.  490,  39  So.  503;  Young  v.  E 
36  C.  C.  A.  248,  94  Fed.  283. 

Tbat  in  Porto  Rico  a  divorced  wife  is  deemed  to  ht 
interest  in  community  property,  although  the  decree  of  d 
makes  no  provision  therefor,  seems  to  be  recognized  in  G 
V.  Pastas,  204  V.  S.  64,  51  L.  ed.  369,  27  Sup.  Ct.  Rep 
ill  which  a  divorced  wife  was  permitted  to  maintain  an  acl 
set  aside  simulated  transfers  of  the  community  property  1 
husband. 

IV.  Liability  of  community  property. 

Habitlty  of  eommunUtf  propert)/  f«r  deht». 

The  following  note  appears  in  19  L.R.  A.  233,  with  the  < 
Oregon  Improv.  Co.  v.  Sagmeister,  4  Wash.  710,  30  Pac. 
in  which  it  is  held  that  business  debts  incurred  by  a  bi 
are  chargeable  upon  the  community  property  unless  the  be 
is  shown  not  to  have  been  conducted  by  him  for  the  ben 
the  community : 

1.  Z,tabUlly  for  comm&n  debU. 

The  community  composed  of  husband  and  wife  is  pu 
statutory  creation,  and  its  powers,  liabilities,  and  exem 
can  be  determined  by  examination  of  the  statutes  alone. 

The  community  of  property  created  by  marriage  is  n( 
ject  to  the  rules  of  partnership ;  and  as  to  the  creditors 
community  the  heirs  of  the  deceased  partner  in  communit 
not  set  up  their  residuary  rights,  and  require  the  rules  oi 
nership  settlement  to  be  applied  to  the  settlement  of  the 
Baird  v.  Lemee,  23  La.  Ann.  424. 

The  title  to  the  common  property  rests  in  the  busban 
be  may  dispose  of  it  absolutely  as  if  it  were  his  own  ae 
property.    The  interest  of  the  wife  is  a  mere  expectancy, 
v.  Lawrence,  2  La,  Ann.  226. 

By  Wash.  Code,  §  2410,  ''the  husband  has  the  manai 
and  coutrol  of  the  community  real  property,  but  he  shi 
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.  .  .  encumber  the  community  real  estate,  unless  the  wife 
join  with  him  in  executing  the  deed  or  other  instrument  by 
which  the  real  estate  is  .  .  .  encumbered,  .  .  .  Pro- 
vided, however,  that  all  such  community  real  estate  shall  be 
subject  to  the  liens  of  mechanics  and  others  for  labor  and  ma- 
terials furnished  in  erecting  structures  and  improvements  there- 
on, as  provided  by  law  in  other  cases,  to  liens  of  judgments  re- 
covered for  community  debts,  and  to  sale  on  execution  issued 
thereon." 

Under  this  provision  the  husband  may  contract  for  the  erec- 
tion of  a  building  upon  the  community  real  estate,  and  subject 
it  to  mechanics'  liens.  Littell  &  S.  Mfg.  Co.  v.  Miller,  3 
Wash.  482. 

Debts  due  by  a  community  "are  generally  set  up  by  the  cred- 
itors against  the  succession  of  the  husband  who,  as  master  of 
the  community  during  its  existence,  is  always  responsible  for 
their  payment.  After  its  dissolution  by  the  death  of  the  hus- 
band, it  is  uniformly  understood  that  his  estate  is  bound  to  pay 
the  debts  contracted  during  marriage ;  if  it  be  dissolved  by  the 
death  of  the  wife,  the  survivor  is  generally  alone  applied  to  for 
the  satisfaction  of  the  community  debts ;  and  the  wife  or  her  rejv 
resentatives,  although  their  distinct  interest  in  the  community 
attaches  at  the  dissolution  of  the  marriage,  subject  to  their 
right  to  renounce  and  be  exonerated  from  the  payment  of  the 
community  debts,  have  nothing  to  claim  out  of  the  acquests 
and  gains,  until  such  debts  are  paid  or  liquidated.  Lawson  v. 
Ripley,  17  La.  Ann.  248;  McLean's  Succession,  12  La.  Ann. 
222.  ^ 

A  husband  has  the  power  to  keep  alive,  by  extensions,  re- 
newals, and  substitutions,  a  debt  which  exists  against  com- 
munity property  at  the  time  of  the  death  of  the  wife.  Rusk  v. 
Warren,  25  La.  Ann.  314;  Johnston  v.  San  Francisco  Sav. 
Union,  75  Cal.  134. 

Pending  the  administration  and  settlement  of  the  community 
the  wife  cannot  mortgage  or  alienate  any  of  its  effects  so  as 
to  defeat  its  creditors,  or  so  as  to  give  her  creditors  a  right 
to  be  paid  by  priority  to,  or  even  concurrently  with,  such  com- 
munity creditors.  Gestae  v.  Florane,  31  La.  Ann.  493 ;  Dur- 
ham V.  Williams,  32  La.  Ann.  162. 
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Under  the  lavs  in  force  in  Florids  while  it  ma  a  [ 
of  Spain  the  claimant  of  a  ganancial  ri^t  cannot  t 
conunnnity  propertr  wiUiont  becoming  responsible  for  tl 
against  it  contracted  during  marriage.  McHard;  ▼.  M< 
7  Fla.  301. 

The  vendee  of  a  wife  takes  subject  to  commnni^ 
Mitchell  V.  De  Witt,  20  Tex.  294. 

No  agreement  between  husband  and  wife  as  to  the  com 
property  is  good  as  against  creditors.  Green  v.  Fergn 
Tex.  525. 

Rights  of  minor  children  are  residuary.  Kerley*a 
sion,  18  La.  Ann.  583. 

Community  property  must  satisfy  common  debts 
descending  to  the  heirs.  Wilson  t.  Helms,  59  Tex.  680 
er  T.  Howard,  34  Tex.  478. 

A  judgment  against  a  surviving  wife  for  a  commun: 
binds  the  common  property  as  against  the  heir.  Wot 
Adams,  55  Tex.  526. 

On  the  death  of  the  wife  her  estate  is  entitled  to  c 
of  the  community  property,  but  her  heirs  can  claim  oi 
portion  as  may  remain  after  payment  of  all  jost  demands 
the  community.     Jones  t.  Jones,  15  Tex.  147. 

Prior  to  1861  in  California  the  whole  of  the  commc 
erty  was  subject  to  the  community  debts.  Cook  v.  i 
50  Cal.  633. 

By  the  statute  of  California,  "upon  the  dissolution  of  i 
munity  by  the  death  of  either  husband  or  wife  one  hal: 
property  goes  to  the  survivor  and  the  other  half  to  the  < 
ants  of  tbe  deceased  subject  to  the  debts  of  the  de- 
This  provision  is  construed  to  mean  that  the  whole  of  tl 
erty  sliall  be  subject  to  the  debts  of  the  deceased.  To 
Estate,  12  Cal.  122. 

Under  the  act  of  1850  the  death  of  the  wife  did  not 
any  portion  of  the  property  from  liability  for  communit 
and  her  descendants  took  it  subject  to  tbe  pajinent 
debts.  Packard  v.  Arellanea,  17  Cal.  536;  Ord  v. 
Guerra.  18  Cal.  67;  Cook  v.  Norman,  50  Cal.  637. 

On  the  death  of  one  of  the  spouses  the  survivor  rece 
community  property  as  auy  other  proprietor  receives 
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property  burdened  with  debts.  Webre  v.  Lorio,  42  La.  Ann. 
178. 

Under  Wash.  Code,  §§  2411,  2412,  upon  the  death  of  one 
of  the  spouses  the  whole  community  property  is  subject  to  ad- 
ministration proceedings  for  the  payment  of  community  debts. 
Ryan  v.  Fergusson,  3  Wash.  356. 

The  survivor  of  a  community  may  appropriate  common  prop- 
erty to  the  payment  of  community  debts.  Johnson  v.  Harrison, 
48  Tex.  257. 

And  is  not  required  to  first  exhaust  the  personalty.  Wenar 
V.  Stenzel,  48  Tex.  484. 

The  common  homestead  may  be  sold  to  satisfy  common  debts 
by  the  survivor  who  has  qualified  as  administrator.  Watkins 
V.  Hall,  57  Tex.  1. 

Where  a  wife  died,  and  her  husband,  without  special  au- 
thorization, administered  the  community  property  as  his  own 
and  contracted  debts,  and  died,  and  the  heirs  brought  suit  for 
the  succession  of  their  mother,  the  creditors  intervened  and 
claimed  that  their  debts  bore  against  the  community,  it  was  held 
that  the  heirs  could  claim  against  the  creditors  only  the  resid- 
uum.   Sadler  v.  Kimbrough,  24  La.  Ann.  534. 

a.  Every  debt  is  presumed  to  be  a  common  deSt, 

Under  La.  Civ.  Code,  art.  2672,  every  debt  contracted  during 
marriage  is  presumed  to  be  a  community  debt.  Kennedy  v. 
Bossiere,  16  La.  Ann.  445. 

Negotiable  paper  given  by  the  husband  for  his  individual 
debts  may,  unless  acquired  after  maturity  or  with  notice,  be 
enforced  against  the  community  property.  Curtis'  Succession, 
10  La.  Ann.  662. 

Where  no  directions  are  given  as  to  which  estate  shall  satisfy 
a  judgment  against  husband  and  wife  jointly,  it  may  be  satis- 
fied out  of  the  community  property.  Howard  v.  North,  5  Tex. 
290. 

A  judgment  against  the  husband  is  prima  facie  for  a  com- 
munity debt,  and  the  wife,  when  she  resists  the  sale  of  com- 
munity real  estate  under  execution  issued  upon  such  judgment, 
has  the  burden  of  showing  that  the  character  of  the  judgment 


debt  would  not  warrant  the  aale.    Andrews  v.  Andrews,  3 
Terr.  286. 

b.  The  husband  may  become  a  creditor  of  the  commw 

The  husband  may  become  a  creditor  of  the  connnuni 
the  amount  of  hi*  separate  funds  invested  for  the  coram' 
benefit.    Gee  v.  Thompson,  41  La.  Ann.  348. 

A  survivor  of  the  community  may  sell  the  property  U 
huree  himself  for  separate  property  used  to  pay  debta. 
V.  Helms,  59  Tex.  G80 ;  Walker  v.  Howard,  34  Tex.  478. 

But  to  enable  the  husband  to  recover  as  a  creditor 
community  there  must  be  substantial  proof  that  the  ai 
were  actually  invested  in  the  community  by  him.  For 
Succession,  38  La,  Ann.  700 ;  Boyer's  Succession,  38  La 
506 ;  Gee  v.  Thompson,  41  La.  Ann.  348. 

At  the  dissolution  of  the  community  the  husband's  jut 
creditors  may  claim  all  the  rights  and  credits  accruing 
from  the  community.     Qee  v.  Thompson,  supra. 

3.  Ante-nuptial  and  poat-nupttat  debts  of  uHfe, 

If  the  wife's  separate  property  fail  to  satisfy  demai 
her  ante-nuptial  debts,  the  common  property  is  liable  i 
balance.     Taylor  v.  Murphy,  50  Tex.  291. 

The  separate  property  of  the  wife  and  the  common  pi 
are  equally  liable  for  the  ante-nuptial  debts  of  the  wife, 
ments  recovered  for  such  debts  may  be  enforced  against 
class  or  both  classes  of  property  indiscriminately.  Van 
v.  Johnson,  15  Cal.  .'508;  Blautin  v.  Bumpus,  35  Cal.  2 

But  the  common  property  is  not  liable  for  the  debts 
wife  contracted  after  marriage  unless  secured  by  a  pie 
mortgage  executed  by  the  husband.  Cal.  Civ.  Code,  { 
Greiner  v.  Greiner,  58  Cal.  115. 

In  James  v.  Jacques,  26  Tex.  320,  82  Am.  Dec.  613, 
had  become  surety  for  her  husband  on  a  note  secured  by 
deed  which  pledged  the  community  property  and  her  si 
property.  It  was  held  that  she  had  a  right  to  insist  tl 
community  property  should  be  first  exhausted. 
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After  the  death  of  the  husband  the  individual  creditors  of 
the  wife,  whether  secured  by  mortgage  or  not,  can  look  for  satis- 
faction of  their  claims  only  to  the  residuary  interest  of  the 
widow  in  the  commxmity  property.  Dickson  v.  Dickson,  33  La. 
Ann.  1370. 

8.  Debts  of  the  husband. 

Community  property  is  liable  for  the  debts  of  the  husband. 
De  Blane  v.  Lynch,  23  Tex.  25 ;  Forbes  v.  Dunham,  24  Tex. 
611 ;  Texas  Act  of  March  13, 1848 ;  Burton  v.  Lies,  21  CaL  87 ; 
Adams  v.  Knowlton,  22  CaL  283;  Joy  v.  McKay,  70  Cal. 
445. 

In  Portis  v.  Parker,  22  Tex.  703,  the  statute  was  held  to  apply 
to  debts  contracted  by  the  husband  before  marriage. 

The  community  property  is  liable  for  the  debts  of  the  husband 
contracted  before  as  well  as  after  marriage.  Hawley  v.  Crescent 
City  Bank,  26  La.  Ann.  232;  Davis  v.  Compton,  13  La.  Ann. 
396. 

A  husband's  creditor  can,  regardless  of  the  wife,  pursue  him 
to  judgment,  and  take  his  property  in  execution,  not  excepting 
even  the  community  personal  property.  Andrews  v.  Andrews, 
3  Wash.  Terr.  286. 

But  as  pointed  out  in  the  principal  case,  community  real 
estate  is  liable,  under  the  Washington  statute,  for  community 
debt«  only. 

In  Brotton  v.  Langert,  1  Wash.  73,  it  was  held  that  the  com- 
munity property  was  exempt  from  execution  on  a  judgment 
against  the  husband  who,  as  constable,  had  wrongfully  sold 
mortgaged  personal  property,  under  execution. 

But  when  the  community  is  dissolved  by  death  or  in  any  other 
way  the  interest  of  the  deceased  in  community  property  is  liable 
for  his  separate  debts  after  the  separate  property  is  exhausted, 
when  it  is  not  required  to  pay  community  debts  and  is  not  other- 
wise exempt.    Columbia  Nat.  Bank  v.  Embree,  2  Wash.  381. 

Ijiability  of  community  for  husband* s  fraud. 

In  McGregor  v.  Johnson,  68  Wash.  78,  27  L.R.A.(N.S.) 
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1022,  107  Pac.  1049,  it  is  held  that  where  by  statute  the 
ings  of  a  married  man  become  community  property,  th( 
munity  cannot  escape  liability  for  secret  profits  made 
broker  who  has  undertaken  to  purchase  property  for  hit 
cipal,  on  the  theory  that,  arising  from  his  fraud,  they  f 
separate  obligation. 

The  only  case  which  has  been  found  involving  the  li 
of  the  community  for  a  debt  growing  out  of  the  bus 
fraud  is  Oudin  v.  Grossman,  15  Wash.  519,  46  Pac 
which  was  a  suit  to  recover  money  paid  for  an  alleged 
which  the  husband  fraudulently  alleged  existed,  and  t 
'  |;  which  was  represented  to  be  in  the  husband  and  wif 

:  i  that  case  it  was  held  that  the  community  was  liable  b 

the  title  to  the  property  was  alleged  to  be  in  the  comn 
and  the  consideration  received  was  clearly  community 
erty. 
Y  In  the  somewhat  analogous  case  of  Brotton  v.  Lan^ 

'  Wash.  73,  23  Pac.  688,  in  which  judgment  was  obtained  i 

a  husband  who  was  a  constable,  for  selling,  on  execution, 
erty  in  which  plaintiff  had  a  special  property  as  mortga 
was  held  that  the  judgment  was  not  a  charge  on  the  comi 
property;  but  Judge  Stiles  dissented  on  the  ground  th 
liability  was  incurred  by  the  husband  in  his  regular  bu 
the  profits  from  which,  if  any,  would  belong  to  the  comn 
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!  LiabUUy  of  conkntunity  far  personal  injury. 

In  Milne  v.  Kane,  64  Wash.  254,  36  L.R.A.(N".S.)  8 
Pac.  659,  Ann.  Gas.  1913A,  318,  it  is  held  that  the  eomr 
is  liable  for  personal  injuries  inflicted  by  the  negligent  d: 
by  the  husband,  of  an  automobile  which  is  operated  f 
benefit  of  the  community.  The  court  distinguishes  the 
in  this  case  from  those  in  the  case  of  Brotton  v.  Lang 
Wash.  73,  23  Pac.  688,  relied  on  by  the  defendants," 
it  was  held  that  community  real  estate  was  exempt  from 
tion  on  a  judgment  rendered  against  the  husband  who,  f 
stable,  wrongfully  sold  mortgaged  personal  property 
execution. 

The  distinction  thus  made  seems  to  establish  the  nil 
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while  the  community  is  not  liable  for  the  separate  tort  of  either 
spouse,  it  is  liable  for  the  tort  of  either  which  is  committed  in 
furtherance  of  a  community  enterprise. 

However,  in  Zeliff  v.  Jennings,  61  Tex.  458,  which  was 
an  action  for  slander  committed  by  the  wife  alone,  it  was  held 
that  to  satisfy  a  judgment  therefor,  the  separate  property  of 
the  wife  should  first  be  taken,  and,  if  insufficient,  then  the  com- 
munity property,  and,  lastly,  the  separate  property  of  the  hus- 
band if  necessary. 

And  in  Patterson  v.  Frazer,  —  Tex.  Civ.  App.  — ,  93  S.  W. 
146,  reversed  on  other  grounds  in  100  Tex.  103,  94  S.  W.  824, 
the  court  said  that  the  community  property  would  be  subject 
to  a  judgment  for  the  wife's  tort,  even  though  it  carried  exem- 
plary  damages. 
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